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At  the  end  of  line  5,  page  711,  a/ntSy  insert  the  following : 

''And  the  grand  inquest  aforesaid  npon  their  oaths  aforesaid  do 
further  present  that  the  said  James  J.  Titus  on  the  said  eighth  day  of 
April,  in  the  year  aforesaid,  at  the  said  town  of  Hackettstown  afore* 
said  in  said  county,  and  within  the  jurisdiction  aforesaid,  in  and  upon 
one  Matilda  Smitn,  in  the  peace  of  God  and  this  State  then  and  there 
bein^,  did  commit  rape,  and  in  attempting  to  commit  rape  and  in  com- 
mitting rape  in  and  upon  her  the  said  Matilda  Smith,  did  kill  Hit  said 
Matilda  Smith,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided  against  the  peace  of  this  State,  the  government  and 
dignity  of  the  same." 
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SUPBEME  JUDICIAL  COVRT  OF  MASSACHUSETTS. 


Hatden  v.  Hatden. 

October  21,  1886. 

Gift — Mere  Intention  to  Make  not  Sufficient. 

A  mere  vote  ti^en  by  the  trustees  of  a  tmst  fund  to  make  a  gift  to  a  party  of 
his  promissory  note  which  they  held  —  which  in  their  discretion  they  were 
aathorizedto  do —  would  not  a]  one  amount  to  a  gift  of  the  note. 

In  order  in  such  a  case  to  constitute  a  present  valid  gift  there  must  have  been 
not  only  an  intention  to  make  the  gift  but  something  must  have  been  done  to 
execute  and  carry  out  such  intention. 

Action  of  contract  against  the  defendant,  William  M.  Hayden,  The 
Northampton  Institution  for  Savings,  and  The  Trustees  of  the  Smith 
Charities,  being  summoned  as  trustees;  The  writ  was  dated  June  24, 
1884,  and  the  two  trustees  were  duly  served  and  summoned  on  the  same 
day.  At  the  trial  in  the  sujjerior  court  the  jury  returned  a  verdict  for 
the  plaintiff  against  the  principal  defendant  of  $41 1. 90.  The  Northamp- 
ton Institution  for  Savings  answered  that  it  had  no  funds  belondng  to 
the  defendant.  Written  interrogatories  were  filed  to  said  institution 
and  the  material  answers  thereto  were  as  follows : 

On  July  2,  1879,  the  institution  received  a  deposit  of  $500  from  the 
clerk  of  the  Smith  Charities,  and,  at  his  request,  the  book  issued  there- 
for was  entitled  "  Wm.  M.  Hayden,  payable  only  to  the  order  of  the 
Smith  Charities ;"  that  the  officers  of  the  institution  did  not  know  the 
defendant ;  that  the  defendant  had  no  other  connection  with  the  bank ; 
that  the  interest  was  paid  to  the  clerk  of  the  Smith  Charities,  as  fol- 
lows :  March  26, 1884,  $50.25 ;  June  6, 1884,  $25 ;  and  that  the  officers 
were  unable  to  say  whether  the  denosit  was  made  directly  or  indirectly 
for  the  benefit  of  the  defendant ;  that  the  deposit  of  $500  was  made 
by  the  Smith  Charities  as  before  stated,  and  the  sums  already  stated 
were  withdrawn  bv  them.  The  circumstances  of  the  withdrawals  were 
that  the  clerk  of  the  Smith  Charities  presented  the  book  to  the  institu- 
tiou  at  its  banking-house,  received  the  money  and,  after  the  usual  entry 
thereof  was  made,  took  the  pass-book  or  deposit-book  away. 

The  trustees  of  the  Smith  Charities  answered  that  they  had  no  funds 
of  the  defendant  at  the  time  of  the  service  of  the  writ  upon  them ; 
that  tiiey  are  incorporated  to  carry  into  effect  the  will  of  Oliver  Smith ; 
Vol.  vm.— 1 


Digitized  by 


Google 


2  The  Eastern  Repobtee.  [Mass. 

that  by  the  provisions  of  said  will  the  siim  of  $500  was  lent  by  said 
trustees  to  the  principal  defendant,  and  to  secnre  the  payment  of  said 
sum,  the  defendant  gave  the  trustees  his  promissory  note,  and  deposited 
in  the  Nortliampton  Institution  for  Savings,  the  sum  of  $500,  as 
collateral  security  for  said  note ;  tliat  the  defendant  having  complied 
with  the  provisions  of  the  will,  the  trustees,  in  pursuance  of  the 
provisions  of  said  will,  voted  to  cancel  and  give  np  said  note  to  the 
principal  defendant,  and  that  the  vote  was  passed  before  the  service  of 
the  writ  upon  them  in  this  action. 

Id  answer  to  interrogatories  the  trustees  further  answered,  that  the 
$500,  mentioned  in  the  answer  of  tlie  institution  for  savings,  was  the 
same  referred  to  by  them  in  their  answer ;  and  in  answer  to  the  ques- 
tion, whether  they  now  had  any  interest  in  said  sum,  stated  tliat  the 
note  given  to  the  trustees  has  never  been  surrendered  to  Wm.  M. 
Hayden ;  that,  if  the  vote  and  record  of  the  trustees,  as  set  forth  in 
their  answer,  without  any  surrender  of  the  note  to  the  principal  maker, 
is  such  an  act  as  released  all  their  claim  to  said  money  or  on  said  note, 
then  they  did  not  claim  any  interest  in  said  money,  except  as  they  may 
hold  it  for  said  Wm.  M.  Hayden,  or  as  trustees  in  this  suit. 

By  the  will  of  Oliver  Smith,  provision  was  made  for  the  selection  of 
certain  boys  by  the  trustees,  to  be  bound  out  as  apprentices,  on  certain 
tenns  and  conditions,  until  their  arrival  at  the  age  of  twenty-one  years, 
and  the  clause  of  the  will  authorizing  the  loan  to  the  present  defend- 
ant was  as  follows :  "  Each  of  said  Tjoys,  who  shall  have  been  bound 
out  as  aforesaid,  and  who  shall  apply  therefor,  at  any  time  within  six 
years  after  his  arrivintj  at  the  age  of  twenty -one,  and  who  shall  have 
conducted  himself  well  and  faithfully  during  his  apprenticeship,  and 
also  until  the  time  of  such  application,  shall,  at  the  discretion  of  said 
trustees,  receive  a  loan  of  money  from  the  income  of  this  fund,  not 
exceeding  $500,  for  a  term  not  over  five  years,  on  his  furnishing  good 
and  satisfactory  security  for  the  repayment  of  the  same  at  the  expira- 
tion of  said  term,  with  the  interest  thereon  annually.  And  if  at  the 
end  of  the  said  term,  the  interest  shall  have  been  punctually  paid,  and 
the  conduct  of  the  borrower  shall  have  been  such  as  to  satisfy  the  said 
trustees  that  he  will  in  future  make  a  good  use  of  the  money,  the 
obliffation  shall  be  canceled  and  given  up  without  the  payment  of  any 
further  sum  than  the  interest  aforesaid." 

A  copy  of  the  vote  referred  to  in  the  above  answers  of  the  trustees 
is  as  follows : 

"  June  24, 1884,  voted  to  surrender  the  apprentice  notes  of  Lewis  A. 
Day,  William  II.  Hayden,  Charles  H.  Waite  and  Orson  P.  Smith,  they 
having  paid  the  interest  punctually,  and  the  trustees  being  satisfied  that 
they  will  make  good  use  of  the  money  in  the  future." 

In  answer  to  a  second  set  of  interrogatories,  the  trustees  further 
answered,  among  other  things,  that  they  withdrew  the  interest  due 
from  the  savings  institution,  and  applied  it  each  time  it  was  drawn  to 
the  payment  ot  intei'est  due  on  the  defendant's  note,  and  that,  at  the 
time  of  the  service  of  the  writ  on  them,  there  was  due  from  the  sav- 
ings institution  $27.19,  interest  upon  the  $600. 

At  the  hearing  in  the  superior  court,  it  appeared  in  evidence,  from 
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the  testimony  of  certain  of  the  trustees,  that  the  cnstom  was,  at  the 
monthly  meeting  of  the  trustees,  that  the  notes  becoming  due  that 
month  would  be  voted,  and  that,  after  that,  inquiry  as  to  character 
would  be  instituted,  and  a  certificate  of  the  benehciary  filed ;  that  the 
vote  was  passed  with  the  understanding  that  the  note  was  not  to  be 
surrendered  until  the  five  years  had  expired ;  that  no  certificate  of 
character  was  filed  in  this  case,  and  the  note  was  not  surrendered,  and 
was  still  in  the  hands  of  the  board.  The  superior  court  ordered  that 
the  Northampton  Institution  for  Savings,  and  the  trustees  of  the  Smith 
Charities  be  severally  discharged,  and  the  plaintiff  alleged  exceptions. 

J.  B,  G* Donnelly  for  plaintiff.  T.  O.  Spavlding^  for  Northampton 
Institution  for  Savings.     D.  W.  Bond^  for  trustees  of  Smith  Chanties. 

C.  Allen,  J.  The  plaintiff  relies  on  the  vote  of  the  trustees  of  the 
Smith  Charities,  passed  on  June  24,  1884,  as  creating  an  obligation  to  the 
principal  defendant,  of  which  he  might  avail  himself.  The  question 
arises  out  of  the  somewhat  peculiar  method  adopted  by  the  trustees  of 
administering  their  trust  in  respect  to  the  loan  to  the  defendant. 
Instead  of  lending  the  money  for  a  fixed  term,  not  over  five  years,  dur- 
ing which  the  beneficiary  would  know  that  he  could  have  the  use  of  it, 
the  trustees  took  from  him  a  note,  payable  in  five  years,  or  on  demand, 
at  their  own  option ;  and  instead  of  making  a  loan,  of  which  durincf  its 
continuance  tne  beneficiary  could  make  a  beneficial  use,  the  whole 
amount  of  the  money  lent  was  held  in  the  savings  bank  as  collateral 
security  for  its  repayment,  yielding  a  lower  rate  of  interest  than  the 
beneficiary  was  required  to  pay  to  the  trustees.  Thus  the  loan,  instead 
of  being  a  benefit  to  him,  would  be  a  burden,  unless  at  its  maturity  the 
trustees  should  see  fit  to  cancel  and  give  up  his  note.  If  the  note  had 
been  made  payable  at  the  end  of  five  years  without  the  further  provis- 
ion making  it  payable  on  demand  at'  the  option  of  the  trustees,  it  is 
quite  plain  that  they  would  have  no  authority  to  cancel  or  give  it  up 
before  the  end  of  the  five  years.  This  is  fully  covered  by  the  decision 
in  Smith  Charities  v.  Northampton^  10  Allen,  498.  In  that  case  the 
trustees  sought  the  instructions  of  this  court  as  to  their  duty  and  power 
in  respect  to  loans  made  by  them  under  the  same  clause  of  the  will 
which  authorized  a  loan  to  the  present  defendant  in  cases  where  the  bor- 
rowers died  before  the  expiration  of  the  terms  for  which  the  loans  were 
made,  and  it  was  then  assumed,  both  by  the  trustees  in  seeking  instruc- 
tions and  by  the  court  in  expounding  the  will,  that  in  the  execution  of 
their  trust  the  trustees  would,  as  a  matter  of  course,  make  loans  only 
for  fixed  terms.  It  is  not  necessary  for  us  in  the  present  case  to  make 
a  final  determination  of  the  question,  whether  the  trustees  had  any 
authority  to  make  a  loan  upon  the  terms  contained  in  the  note  taken 
from  the  defendant,  or  whether,  assuming  that  they  had  such  authority, 
they  could  cancel  and  give  up  the  note  before  the  expiration  of  the  five 
years  without,  at  least,  first  making  a  formal  demand  for  its  payment ; 
because,  even  if,  merely  for  the  sake  of  the  argument,  such  power  were  to 
be  conceded,  we  are  of  opinion  that,  upon  the  facts  stated,  the  trustees, 
by  the  vote  of  June  twenty-fourth,  did  not  intend  to  make  a  present 
gift  of  the  money  to  the  defendant,  and  that,  if  they  did  so  intend,  they 
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did  not  do  enonj^b  to  make  a  completed  ^ft  to  him.  Construed  in  the 
light  of  all  the  wets  disclosed  and  especiallv  In  the  light  of  their  power 
and  duty  under  the  will,  as  heretofore  explained  to  them  by  this  court, 
their  vote  does  not  import  an  intention  to  surrender  the  note  at  once, 
or  before  the  expiration  of  the  five  vears,  so  as  to  give  to  the  defendant  a 
present  absolute  right  to  its  surrender,  and  to  a  transfer  to  himself  of  the 
money  held  by  the  savings  bank.  There  is  nothing  but  the  mere  lan- 
guage of  the  vote  itself  which  goes  to  show  such  intention.  That  lan- 
guage does  not  necessarily  lead  to  that  inference.  It  is  consistent  with 
an  intention  to  give  up  the  note  at  the  end  of  the  five  years,  which  term 
would  expire  three  days  later ;  and  the  circumstances  disclosed  lead  us 
to  suppose  that  such  was  in  point  of  fact  their  intention.  But  what- 
ever their  intention  at  the  time,  the  mere  vote  would  not,  of  itself  alone, 
amount  to  a  gift  of  the  money  to  the  defendant.  There  was  no  pre- 
vious understanding  that  such  a  vote  should  be  passed.  The  defendant 
knew  nothing  of  it.  Nothing  was  done  in  pursuance  of  it  prior  to  the 
commencement  of  the  plaintiflPs  action.  The  plaintiff  appears  to  have 
obtained  early  information,  in  some  way  not  disclosed,  of  the  vote,  and 
to  have  taken  prompt  action  with  a  view  to  availing  himself  of  it 
The  vote,  however,  was  merely  a  voluntary  act  to  whicn  the  defendant 
was  in  no  way  a  party  or  privy,  and  no  surrender  or  transfer  was  made 
to  him  or  to  any  person  in  his  behalf.  In  order  to  give  him  a  present 
absolute  right  to  the  money  there  must  have  been,  not  only  an  inten- 
tion to  make  a  present  ffift  of  it  to  him,  but  enough  must  have  been 
done  in  execution  of  sucn  an  intention  to  make  the  gift  complete. 
Scott  V.  Berkshire  Co.  Savings  Bank^  140  Mass.  157,  166 ;  Sherman 
V.  New  Bedford  Five  Cent  Savings  Bank^  138  id.  581 ;  Ids  v.  Pierce, 
134  id.  262;  Oerrish  v.  New  Bedford  Savings  Bank,  128  id. 
]59 ;  S.  C,  35  Am.  Rep.  365 ;  Gummings  v.  BramhaU,  120  Mass.  552, 
564;  Shurtlef  v.  Francis,  118  id.  154 ;  Clark  v.  Clark,  108  id.  522 ; 
Brabrook  v.  Boston  Five  CerU  Savings  Bank,  104  id.  228. 
Exceptions  overruled. 


Chadwick  v.  Davis. 

October  28,  1886. 

Highway — Bouitoart  Line  —  Monuments. 

Plaintiff  claimed  title  to  the  middle  of  an  old  higbwaj  which  had  been  re^ 
located  bj  the  county  commissioners.  The  description  in  plaintiff's  title  deeds  be- 
gan as  follows  :  "  Beginning  at  a  stake  and  stones  on  the  county  road,"  and  then 
continued  by  courses  and  distances  back  to  the  road,  and  thence  on  the  said  road 
to  the  point  of  beginning.  The  location  of  the  stake  and  stones  was  in  dispute. 
The  court  charged  the  jury  that  if  the  land  in  question  was  a  part  of  the  old  high- 
way, and  they  found  that  the  stake  and  stones  were  upon  the  side  of  the  road, 
on  the  side  line,  then  the  plaintiff's  deeds  included  no  part  of  the  highway  ; 
but  if  they  were  unable  to  locate  the  stake  and  stones,  then  that  the  language  of 
the  deeds  was  sufficient  to  give  plaintiff  title  to  the  middle  of  the  road.  HM 
no  error. 

Action  of  trespass  quare  clausum.  The  land  in  question  is  a  triangu- 
lar piece  of  land  situated  on  the  north-westerly  side  of  Maple  street  in 
Warren.  Maple  street  is  an  old  county  road  leading  from  Warren  to 
Springfield.     Some  time  in  1883  it  was  relocated  by  the  county  corn- 
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missioners,  upon  a  petition  reciting  that  the  boundaries  of  the  road 
were  unknown,  and  the  nojrth-westerly  side  of  Maple  street,  as  relo- 
cated, is  now  the  south-easterly  line  of  the  disputed  tract  of  land. 
The  north-westerly  line  of  the  disputed  tract  is  adjacent  to  plaintiffs 
land,  and  its  north-easterly  line  is  adjacent  to  the  defendant's  land. 

At  the  trial  in  the  superior  court  the  plaintiflE  introduced  in  evidence 
a  chain  of  title  consisting  of  many  deeds,  including  the  Nye  and  Bliss 
deeds  hereinafter  mentioned,  beginning  with  the  deed  of  Tyler  Bur- 
roughs to  Cyrus  Hutchius  in  1815,  in  which  the  description  was  as  fol- 
lows :  ^'  Beginning  at  a  stake  and  stones,  on  the  county  road  leading 
from  Western  (now  Warren)  to  Brimfield :  thence  running  westerly, 
bounded  northerly  on  land  of  Daniel  Batcneller  and  James  Trask,  till 
it  comes  to  a  white  oak  stump,  being  a  corner  of  Trask's  land  on  the 
north-west  comer  of  the  piece  aforesaid ;  thence  southerly  five  rods  to 
a  cross  road ;  thence  running  north-easterlv  to  the  first  bound ;  and 
bounding  south-easterly  on  said  county  road,  with  all  the  privileges  and 
appurtenances."  The  description  in  her  other  deeds  is  substantially 
the  same.  It  was  contended  by  the  plaintiflE  that  these  deeds  carried 
the  title  of  the  plaintiflE  to  the  center  of  the  highway  and  thereby 
included  the  land  in  qaestion.  It  was  contended  by  the  defendant 
that  the  deeds  excluded  the  fee  of  the  countv  road  and  that  the  laud  in 
question  was  a  part  of  the  county  road^  as  the  same  existed  previous  to 
its  relocation  in  1883. 

The  evidence  was  conflicting  as  to  the  existence  of  any  stake  and 
stones  and  as  to  their  exact  location.  The  defendant  askea  the  court 
to  rule  as  follows :  "  The  description  in  the  plaintiffs  title  deeds  ^  begin- 
ning at  a  stake  and  stones  on  the  county  road '  and  continuing  by  vari- 
ous courses  and  distances  back  to  the  county  road  and  thence  by  said 
road  to  the  point  of  beginning,  entirely  excludes  the  road  from  the 
grant." 

The  court  refused  so  to  rule  and  instructed  the  jury,  "  If  you  find 
this  land  was  a  part  of  the  highway,  then  the  next  question  is  to  see 
whether  the  plaintiflE  had  any  deed  of  it.  It  is  not  claimed  bv  the 
plaintiflE  that  she  had  any  deed  of  any  portion,  except  that  which  is 
west  of  the  middle  line  of  the  highwav  ;  and,  if  this  was  a  part  of  the 
highway,  the  plaintiflE  claims  it  was  all  west  of  the  middle  line  of  the 
location  of  the  highway,  and  that  upon  the  relocation  of  Maple  street, 
it  fell  back,  clear  of  the  public  easement  and  public  travel  to  her  as  the 
owner  of  the  fee.  She  says  she  got  the  fee  by  these  deeds.  Now  as 
to  this  deed,  which  I  read  to  you,  as  beginning  at  a  stake  and  stones  on 
the  highway.  If  you  can  find  where  these  were,  start  there.  If  you 
fbd  these  stakes  and  stones  to  have  been  on  the  line  of  the  highway, 
on  the  side  line,  then  I  instruct  you  that  the  deeds  to  Nye  and  Bliss 
include  no  part  of  the  highway,  and  that  the  plaintiflE  has  no  record 
title  shown  here  to  any  part  of  the  highway.  She  begins  at  a  stake 
and  stones ;  if  these  stakes  and  stones  were  upon  the  side  of  the  road, 
the  side  line  of  the  highway,  then  [the  deed  includes  no  part  of  the 
highway.  If,  however,  you  are  unable  to  fix  where  these  stakes  and 
stones  were,  and  cannot  ascertain  that  starting  point  at  all,  cannot  find 
it,  then  I  instruct  you  that  the  language  of  the  plaintiffs  deeds  —  the 
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Bliss  Nye  deeds  —  is  strong  enough  to  convey  the  title  to  the  middle 
line  of  the  highway,  as  it*  existed,  at  the  time  those  deeds  were  made. 
If  you  cannot  find  those  stake  and  stones,  then  I  instruct  you  that  the 
deed  gives  to  the  middle  of  the  road." 

Upon  the  point  whether  the  grantors  in  these  deeds  owned  to  the 
middle  line  of  the  highway  at  the  time  of  executing  the  deeds  the  evi- 
dence was  conflicting.  The  court  ruled,  in  substance,  that  it  was  incum- 
bent upon  the  plaintiff  to  prove  not  only  that  the  description  in  the 
deeds  was  in  language  apt  to  include  the  land  to  the  middle  of  the  high- 
way, but  that  the  grantors  in  those  deeds  owned  to  the  middle  of  the 
highway,  and  left  it  to  the  jury  upon  the  evidence  to  find  whether  the 
grantors  did  so  own. 

The  jury  found  for  the  plaintiff  and  the  defendant  alleged  excep- 
tions. 

F,  P.  Ooulding  and  E.  C.  Sawyer^  for  plaintiff.  Bice^  King  <& 
Hicey  for  defendant. 

Field,  J.  If  the  stake  and  stones  were  upon  the  side  of  the  road, 
the  ruling  of  the  court  was  suflSciently  favorable  to  the  defendant ;  if 
they  were  not,  or  if  the  jury  could  not  find  that  they  were,  the  ruling 
of  the  court  was  correct.  White  v.  Godfrey ^  97  Mass.  472  ;  O^ConnM 
V.  Bryant^  121  id.  557 ;  Peck  v.  Denniston^  id.  17 ;  Dodd  v.  Witt^ 
139  id.  68 ;  Gould  v.  JSdsiem  IL  B.  Co.,  142  id.  85 ;  S.  C,  6  East. 
Rep'r,  116. 

Exceptions  overruled. 


Babbie  v.  Eablb. 
October  23,  1886. 

Evidence  —  REsassiON  of  CJontractf  for  Fraud — Offer  to  Restore. 

Defendant  subscribed  for  one  copy  of  the  plaintiff's  *'  Art  Treasures  of 
America,"  in  ten  portfolios  of  $15  eacn,  the  portfolios  to  be  issued  at  intervals 
of  about  two  months,  and  pa3rments  to  be  made  for  each  portfolio  upon  delivery. 
Plaintiff  deUvered  to  defendant  two  portfolios,  which  were  paid  for ;  but  defend- 
ant refused  to  accept  or  pay  for  any  further  deliveries,  claiming  that  his  signa- 
ture to  the  contract  was  obtained  by  fraud.  In  an  action  by  plaintiff  to  recover  of 
defendant  the  price  of  the  remaining  eight  numbers,  hdd,  that  the  contract  was 
one  entire  agreement,  and  not  a  contract  containing  ten  distinct  agreement-s  ;  and 
that  the  defendant  could  not  avoid  the  contract,  or  give  evidence  tending  to 
show  the  fraud  alleged  until  he  had  returned,  or  offered  to  return,  the  two 
portfolios  which  he  had  received  and  paid  for. 

Action  of  contract  to  recover  a  balance  alleged  to  be  due  from  the 
defendant  under  a  special  contract  for  delivery  to  liim  of  a  copy  of  the 
Art  Treasures  of  America.     The  contract  declared  on  is  as  follows : 

'^J/ay24,  1883. 
"  To  George  Barbie,  Philadelphia : 

"  Sib. —  I  hereby  subscribe  for  one  copy  of  the  Art  Treasures  of 
America,  in  ten  portfolios,  at  $15  each,  as  published  on  the  following 
terms  of  subscription,  which  terms  of  subscription  cannot  be  altered 
or  modified : 

"  First.  The  Art  Treasures  of  America,  to  be  completed  in  ten  port- 
folios, at  $15  each. 
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'*  Second.  Each  portfolio  to  contain  sixteen  impressions  of  photo- 
grapvnre  plates  —  India  proofs,  lettered  —  and  fifty  pages  of  text,  or 
tall  page  with  engravings. 

"  One  of  the  two  selections  to  be  canceled  at  time  of  subscribing. 

"  Third.  The  portfolios  to  be  issned  at  intervals  of  abont  two  months. 

"  Fourth.  Tlie  edition  is  limited  to  twelve  hundred  copies,  but  no 
more  copies  will  be  issued  than  are  subscribed  for ;  and  the  publisher 
leserves  the  right  at  any  time  to  advance  the  price  to  new  subscribers. 

"  Fifth.  Each  copy  of  the  work  to  contain  a  special  title,  bearing 
name  and  address  of  its  subscriber ;  and  the  publisher  guarantees  to 
furnish  impressions  and  paper  equal  in  all  respects  to  tne  specimens 
shown. 

''  Sixth.  Portfolios  to  be  delivered,  carria^  prepaid.  Payments  only 
to  be  made  for  each  portfolio  after  such  delivery. 

"  Seventh.  No  terms,  conditions  or  representations  other  than  here 
printed,  will  be  binding  on  subscriber  or  publisher ;  and  the  subscriber 
hereby  acknowledges  receipt  of  a  copy  of  these  terms, 
"  Enoch  Eable, 

"  21  Woodland  St.,  Worcester,  Mass." 

At  the  trial  in  the  superior  court  the  plaintiff  introduced  evidence 
tending  to  show  that  he  delivered,  by  express,  the  first  portfolio  under 
the  contract,  some  time  in  June,  1883,  and  received  from  the  defend- 
ant a  check  of  $15  therefor ;  that  some  time  in  August  or  September 
following,  the  plaintiff  delivered  a  st»cond  portfolio  under  said  con- 
tract, for  which  he  also  received  a  check  for  $15  ;  that  some  time  in 
October  following,  the  plaintiff  sent  to  the  defendant's  house,  by 
express,  another  portfolio,  which  the  defendant  refused  to  take  ;  that 
the  remaining  seven  portfolios  were  never  delivered  to  the  defendant, 
but  that  the  plaintiff  had  been  ready  to  deliver  the  same,  but  the 
defendant  refused  to  accept  them,  and  notified  the  plaintiff  of  his 
refusal.  The  defendant  offered  evidence  to  show  that  the  defendant's 
signature  to  said  contract  was  obtained  by  false  and  fraudulent  repre- 
sentations, made  by  the  plaintiff's  duly  authorized  agent  to  the  defend- 
ant, upon  which  representations  the  defendant  relied,  but  it  being 
admitted  by  the  defendant  that  the  defendant  had  neither  returned,  nor 
offered  to  return,  the  portfolios  received,  the  court  excluded  the  evidence. 
To  this  exclusion  the  defendant  excepted. 

The  defendant  also  offered  evidence  of  certain  statements,  made  by 
the  plaintiff's  agent  to  the  defendant,  as  to  the  place  where  the  defend- 
ant's name  and  address  would  appear  upon  the  portfolios,  and  the  way 
and  manner  in  which  said  name  and  address  would  be  printed  and 
would  appear,  as  provided  in  the  fifth  clause  of  said  contract ;  which 
evidence  was  excluded  against  the  defendant's  exception.  It  appeared 
or  was  admitted  by  the  parties  that  one  Prentice,  wno  occupied  a  tene- 
ment in  the  same  house  with  the  defendant,  had  made  witn  the  plain- 
tiff a  similar  contract ;  that  the  portfolios  for  both  Prentice  and  defendant 
were  sent  in  one  package  and  so  delivered  at  the  house;  that  after  arriving 
at  the  house,  they  were  separated,  and  by  mistake  those  with  Prentice's 
name  on  the  title  page  were  delivered  to  the  defendant,  and  those  with 
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the  defendant's  name  to  Prentice,  the  books  being  in  all  other  respects 
alike,  and  that  these  facts  were  known  both  to  Prentice  and  the  defend- 
ant, but  that  neither  the  defendant  nor  Prentice  ever  notified  the  plain- 
tiff of  these  circumstances,  and  the  plaintiff  did  not  know  of  the  mistake 
until  after  suit  brought. 

The  court  ruled  that  good  faith  upon  the  part  of  the  defendant 
required  that,  if  he  intended  to  rely  upon  these  circumstances  as  a  non- 
delivery under  the  contract,  he  should  have  notified  the  plaintiff,  and 
that,  not  having  notified  the  plaintiff,  he  must  be  considered  as  having 
waived  the  defect,  if  there  was  any,  in  the  delivery.  The  verdict  was 
for  the  plaintiff,  and  the  defendant  alleged  exceptions. 

T.  (?.  jffim^and  O,  T,  Dewey ^  for  plaintiff.  Blackmer  <&  Vaughan 
and  J.  R.  Thayer^  for  defendant. 

FrKLD,  .J.  The  first  exception  is  to  the  exclusion  of  evidence  that  the 
defendant's  signature  to  the  contract  was  obtained  by  false  and  fraudu- 
lent representations.  This  evidence  was  excluded  upon  the  general 
ground  that  the  contract  was  entire,  and  the  defendant  could  not  avoid 
it,  except  by  returning  the  two  portfolios,  which  he  had  received  and 
paid  for.  The  same  question  of  law  is  involved  in  the  last  excep- 
tion. A  majority  of  the  court  think  that  this  is  such  a  contract  as  is 
described  in  Badger  v.  Titcomhy  15  Pick.  409,  413,  where,  "although 
the  agreement  is  entire,  the  performance  is  several,"  or  as  is  said  m 
Dervny  v.  WiUiams^  5  Allen,  14,  a  contract,  "one  and  entire  in  its 
origin,  and  yet  looking  to  the  performance  of  different  things,  at  differ- 
ent times,  may  be  divisible  in  its  operation  ;"  that  an  action,  under  it, 
could  be  maintained  for  the  price  of  each  portfolio,  when  each  was 
delivered,  but  that  the  contract  is  one  entire  agreement,  to  take  one 
copy  of  a  publication,  made  up  of  ten  parts,  or  portfolios,  which  togetlier 
should  constitute  "  the  Art  Treasures  of  America,"  and  that  it  is  not  a 
contract  containing  ten  distinct  and  independent  agreements  to  the 
ten  different  portfolios,  one  under  each  agreement.  See  Vinton  v. 
Kinffj  4  Allen,  562.  The  defendant's  evidence  went  to  the  whole  con- 
tract, and  was  offered  for  the  purpose  of  avoiding  the  whole  contract, 
and  he  could  only  avoid  the  contract  for  fraud  in  its  inception  by 
rescinding  it  m  ^^^  and  by  restoring  to  the  plaintiff  the  portfolios 
which  he  nad  already  received.  If  the  defendant  had  a  right  to  avoid 
the  contract  and  exercised  that  right,  he  had  a  defense  to  this  action  and 
could  recover  in  an  action  brought  by  him  the  $30  he  has  paid,  and  the 
portfolios  would  all  belong  to  the  plaintiffs,  but  the  defendant  could 
not  retain  part  of  the  portfolios  under  the  contract  and  avoid  the  con- 
tract as  to  the  rest.  Clark  v.  Baker^  5  Mete.  452 ;  Morse  v.  Braoketty 
98  Mass.  205;  Mansfield  y,  Trigg^  113  id.  350 ;  Towng  <&  ConantM/g. 
Co.  V.  Wakefield,  121  id.  91. 

It  does  not  follow  from  this  that  the  defendant  is  required  to  receive 
any  portfolios  that  are  not  such  as  the  contract  calls  for,  or  that,  if  the 
plaintiff  did  not,  from  time  to  time,  offer  to  the  defendant  ten  port- 
folios, each  of  which  satisfied  the  description  contained  in  the  contract, 
the  defendant  might  not  recover  damages  for  a  breach  of  the  contract 
by  the  plaintiff. 
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The  defendant  also  offered  evidence,  which  was  excluded,  of  "certain 
statements  made  by  the  plaintiff's  agent"  as  to  the  place  where  the 
defendant's  name  and  adaress  would  appear,  as  provided  in  the  fifth 
clause  of  said  contract.  It  does  not  appear  that  tne  defendant  offered 
evidence  that  the  portfolios,  in  respect  to  the  special  title  and  the 
printing  therein  of  the  defendant's  name  and  address,  were  not  in  con- 
formity with  the  statements  of  the  agent.  The  fifth  clause  of  the  con- 
tract was  "each  copy  to  contain  a  special  title,  bearing  name  and  address 
of  the  subscriber,  and  the  publisher  guarantees  to  furnish  impressions 
and  paper  equal  in  all  respects  to  the  specimens  shown."  This  evidence 
was,  not  that  the  portfolios  did  not  contain  a  special  title,  bearing  the 
name  and  address  of  the  subscriber,  or  were  not  "equal  in  all  respects 
to  the  specimens  shown,"  at  the  time  the  contract  was  made ;  and  it 
did  not  appear  that  the  specimens  shown  did  not  contain  an  impression 
of  a  special  title  complete  in  all  respects,  except  the  name  and  address 
of  the  subscriber.  The  contract  itself  provided  that  "  No  terms,  con- 
ditions or  representations,  other  than  here  printed,  will  be  binding  on 
subscriber  and  publisher."  It  does  not  appear  that  the  defendant  ever 
complained  of  the  manner  in  which  his  name  and  address  were  printed 
in  the  special  title,  or  that  this  was  the  ground  of  his  refusing  to  i:eceive 
the  portfolios.  Under  these  circumstances  we  are  not  called  upon  to 
determine  the  extent  and  the  application  to  the  various  conceivable 
facts  of  this  case  of  the  principle  declared  in  Stoops  v.  Smithy  100 
Mass.  63.  The  defendant  clearly  has  not  shown  that  the  evidence  was 
admissible. 

We  are  not  certain  that  we  understood  the  third  exception.  The  two 
portfolios  which  the  defendant  had  received  and  paid  for  could  not  be 
considered  as  undelivered,  so  long  as  the  defendant  retained  them.  If  the 
exception  relates  to  those  two  portfolios,  they  are  not  a  subject  of  contro- 
versy in  this  suit.  But  if  this  exception  relates  to  the  third  portfolio,  it 
appears  that  this  was  sent  to  the  defendant's  house  and  the  defendant 
"  refused  to  take  it."  It  also  appears  that  after  the  package,  containing 
two  portfolios,  one  for  the  defendant  and  one  for  Prentice,  "who 
occupied  a  tenement  in  the  same  house  with  the  defendant,"  had  been 
received  at  the  defendant's  house,  the  copy  with  Prentice's  name  on  it, 
by  the  mistake  of  somebody  was  delivered  to  the  defendant,  and  the 
defendant's  copy  was  delivered  to  Prentice.  The  two  portfolios  were 
"  in  all  other  respects  ahke."  This  mistake  was  unknown  to  the  plain- 
tiff until  after  the  suit  was  brought,  and  was  known  to  both  the  defend- 
ant and  Prentice,  and  it  does  not  appear  that  the  defendant  could  not 
have  taken  possession  of  his  copy,  whenever  ho  wished.  As  the  defend- 
ant absolutely  refused  to  receive  this  portfolio,  as  well  as  the  seven 
remaining  portfolios,  and  notified  the  plaintiff  of  his  refusal,  and  gave 
no  notice  of  this  mistake  and  did  not  indicate  in  any  manner  that  he 
relied  upon  it,  in  refusing  to  receive  the  portfolios  he  must  be  held  to 
have  waived  it. 

Exceptions  overruled. 


Vol.  VIII.  —2 
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Commonwealth  v,  Chad  wick. 

October  23,  1886. 

Criminal  Law  —  Intoxicating  Liquors  —  Evidence. 

a  complaint  cliarging  defendant,  who  bad  a  license  of  tbe  first  class,  with 
selling  intoxicating  liquors  *'  without  any  authority  of  law,"  is  sufficient  where 
the  sale  was  made  after  eleven  o'clock  at  night,  or  over  a  public  bar. 

Defendant's  admission  that  he  was  the  proprietor  of  the  place  where  the  liquor 
was  sold  and  had  a  license  of  the  first  class  to  do  business  there  is  evidence  for 
the  jury  that  the  sales  were  made  by  him  or  by  his  authority. 

Complaint  against  the  defendant  for  an  illegal  sale  of  intoxicating 
liquor  on  July  5, 1886,  to  some  person  to  the  complainant  unknown.  At 
the  trial  in  the  superior  court,  on  appeal,  the  government  oflEered  the 
evidence  of  one  V  an  B.  Kennev,  to  the  effect,  that  he  knew  where  the 
defendant  kept  apublic-house  onMainstreet,  in  Clinton;  that  he  wasthere 
July  fifth,  and  saw  liquors  sold  tliereon  that  day  between  eleven  fifteen 
and  eleven  thirty,  p.  m.  ;  that  he  did  not  go  in ;  that  he  saw  a  wire  screen 
door,  through  which  he  looked ;  that  three  men  stood  in  front  of  the  bar ; 
one  man  leaning  on  the  bar  who  called  for  lager  beer ;  that  the  man 
behind  the  bar  furnished  it,  and  it  was  paid  for.  On  cross-examination 
he  testified  that  he  saw  one  of  the  men  before  the  bar  take  out  money 
and  lay  it  on  the  counter  ;  that  he  knew  none  of  the  parties  ;  that  he 
did  not  know  the  defendant  and  could  not  identify  him  ;,and  that  the 
sale  he  testified  to  in  the  lower  court  was  the  same  sale,  and  was  a  sale 
made  after  fifteen  minutes  past  eleven  on  the  night  in  question ;  and  at 
said  trial  there  was  no  evidence  of  any  other  sale.  It  was  admitted 
that  the  defendant  was  proprietor  of  the  place,  and  had  a  license  of  the 
first  class  to  do  business  thereat. 

The  government  rested  its  case,  and  the  defendant  asked  the  [court 
to  rule  that  there  was  no  evidence  upon  which  the  jury  could  find  the 
defendant  guilty,  but  the  court  refused  so  to  rule,  and  instead  ruled 
that  there  was  such  evidence.     Defendant  excepted. 

The  defendant  offered  the  evidence  of  himself  and  other  witnesses, 
tending  to  show  that  he  was  at  said  place  of  business  during  the  even- 
ing in  question,  but  at  eleven  o'clock,  p.  m.,  he  himself  extinguished 
the  lights,  and  closed  and  locked  the  door,  and  that  he  did  not  open 
or  enter  the  saloon  that  night,  or  know  that  it  was  so  entered  or  opened  ; 
that  he  had  no  agent  authorized  to  do  so,  and  that  he  sat  at  said  door 
long  after  eleven  o'clock.  There  was  evidence  tending  to  show  that 
defendant  kept  a  public  bar,  and  that  the  sale  testified  to  by  Kenney 
was  made  at  and  over  said  bar.  After  both  sides  rested,  the  defendant 
asked  the  court  to  rule  that  there  was  no  evidence  in  the  case  that 
would  warrant  the  jury  in  finding  the  defendant  guilty,  but  the  court 
refused  so  to  rule. 

There  was  a  verdict  of  guilty,  and  the  defendant  alleged  exceptions. 

K  J,  Sherman^  attorney-general,  for  Commonwealth.  J.  W,  Cocoran 
and  H,  Parker^  for  defendant. 

Field,  J.  The  defendant's  license  was  subject  to  the  conditions  that 
**he  shall  not  keep  a  public  bar,''  and  that  *'no  sale  of  spirituous  or 
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intoxicjating  liquors  shall  be  made  between  the  hours  of  eleven  at  night 
and  six  in  the  morning ;  nor  during  the  Lord's  day,  except,"  etc.  Pub. 
Stats.,  chap.  100,  §  9,  cl.  2  and  5  ;  Stat.  1886,  chap.  90,  §  1. 

The  government's  witness  testified  that  the  sale  ne  testified  to  in  the 
lower  court  was  the  same  sale  he  testified  to  in  the  superior  court;  but 
the  defendant's  evidence  tended  to  show  that  no  sale  was  made  after 
eleven  o'clock.  Whether  the  sale  was  made  before  or  after  eleven 
o'clock  at  night,  it  was  the  same  sale  in  both  courts,  and  it  was  equally 
an  offense,  whether  in  making  this  sale  the  defendant  violated  one  or 
two  of  the  conditions  of  his  license.  The  defendant  was  charged  with 
selling  on  the  5th  day  of  July,  1886,  intoxicating  liquors  "  without  any 
authority  therefor."  The  form  of  the  complaint  was  suflScient,  because, 
if  the  defendant  sold  the  liquor  over  a  public  bar,  or  after  eleven 
o'clock  at  night,  his  license  did  not  give  him  any  authority  to  make 
such  a  sale.  Com,  v.  Davis,  121  Mass.  352 ;  Com.  v.  Rogers^  135  id. 
536;  Com.  v.  Eoeraon,  140  id.  292 ;  Com.  v.  Salm^on^  186  id.  431. 

The  presiding  justice  was  not  required  to  rule  upon  the  government's 
evidence,  if  the  defendant  intended  to  introduce  other  evidence,  and  no 
exception  lies  to  the  refusal  to  rule  that  the  evidence  of  the  government 
was  insufficient,  if  other  evidence  was  afterward  offered  by  the  defend- 
ant. But  the  court  also  ruled  that  there  was  evidence  introduced  by 
the  government,  upon  which  the  jury  could  find  the  defendant  guilty. 

Tne  admission  by  the  defendant  tnat  he  was  proprietor  of  the  place, 
and  had  a  license  of  the  first  class  "to  do  business  thereat,"  and  the 
testimony  that  the  defendant  kept  the  place,  were  evidence  for  the  jury 
that  sales  made  in  it  were  made  by  him,  or  by  his  authority.  Com.  v. 
LeigMan,  140  Mass.  305  ;  Com.  v.  JUeady  id.  300. 

Exceptions  overruled. 


LiNDSEY  V.  Parker. 

October  23,  1886. 

Costs — Attachment  Bond— Counsel  Fees. 

An  indemnity  bond,  in  the  asaal  form,  given  on  an  attachment  to  save  harm- 
less the  plaintiff  ''of  and  from  all  suits,  damages  and  costs  whatsoever  which 
he  mifi^ht  be  liable  or  obli^d  by  law  to  pay  to  any  person  or  persons  by  reason 
of  said  attachment,''  includes  counsel  fees  reasonably  incurred  in  the  defense  of 
a  suit  occasioned  by  the  attachment.* 

Action  of  contract  to  recover  upon  an  indemnity  bond,  given  by 
the  defendant  Parker  as  principal,  and  William  Tinker,  Norman 
Strickland  and  E.  L.  Day  as  sureties.  The  condition  ot  the  bond  was 
to  save  the  plaintiff  harmless  of  and  from  all  snits,  damages  and  costs 
which  he  might  be  liable,  or  obliged  by  law  to  pay,  bv  reason  of  an 
attachment  made  by  the  plaintiff  upon  a  writ  in  favor  of  the  defendant 
Parker  against  one  Frederick  A.  WiUis.  At  the  trial  in  the  superior 
court,  without  a  jury,  it  was  agreed  that  the  plaintiff  was  a  deputy 
sheriff  for  Hampshire  county ;  that  said  plaintiff  was  sued  in  tort  by 
one  Cannon,  in  tne  superior  court  for  said  county,  for  the  alleged  con 

♦See  Raymond  v.  O^reen,  12  Neb.  215;  S.  C,  41  Am.  Rep.  768 ;  BoGing  v.  Tate, 
65  Ala.  417 ;  S.  C,  89  Am.  Rep.  5,  18,  note. 
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version  of  the  property  attached  on  the  writ.  Maria  H.  Parker  v. 
Frederick  H.  WUlis^  referred  to  in  the  bond  declared  on,  that  judg- 
ment against  said  Lindsey  was  recovered  in  said  suit,  by  agreement, 
June  25,  1884,  for  $75  damages,  and  $40.42  costs  of  suit ;  that  execu- 
tion issued  on  said  judgment  August  14,  1884,  and  on  said  execution 
Lindsey  had  to  pay,  and  did  pay,  the  sum  of  $115.42,  and  twenty-five 
cents  more  for  tne  execution,  and  that  said  Lindsey,  in  defending  said 
suit,  paid,  as  a  reasonable  expense  for  counsel  fees  therein,  the  sura  of 
$56.  It  was  not  claimed  that  said  judgment,  by  agreement,  was  collu- 
sive and  fraudulent,  either  as  affecting  the  parties  to  it,  or  others  col- 
laterally affected  by  it,  and  it  was  not  claimea  that  Lindsey  could  have 
successfully  defended  against  said  suit.  The  plaintiff  introduced  in 
evidence  a  letter  from  Norman  Strickland,  attorney  for  the  defendant 
Parker,  addressed  to  G.  Kress,  the  attorney  for  the  plaintiff,  by  which 
he  authorized  the  latter  to  settle  the  suit  of  Cannon  v.  Lindsey^  bb 
well  as  he  could,  in  the  interest  of  the  defendants.  It  was  admitted 
that  Strickland  was  not  a  member  of  the  bar,  and  no  special  authority 
to  him  from  Mrs.  Parker  was  shown.  The  defendants  asked  the  court 
to  rule  that  the  plaintiff  cannot  recover  against  the  defendants,  or  either 
of  them ;  that  the  evidence  did  not  show  any  relation  of  Strickland  to 
the  case. 

The  court  refused  so  to  rule,  and  found  for  the  plaintiff  for  the  penal 
sum  of  the  bond.  The  court  awarded  execution  for  the  breach  of  the 
bond  in  the  sum  of  $188.66,  being  the  sum  paid  on  said  execution  and 
the  sum  of  $56  paid  as  counsel  fees  in  defending  the  suit  of  Gannon  v. 
Lindsey^  and  interest  on  the  combined  sums  from  the  date  of  the  writ, 
and  at  the  request  of  the  parties  reported  the  case  for  the  consideration 
of  this  court. 

O.  KresSj  for  plaintiff.    J".  (7.  Hammond^  for  defendants. 

Field,  J.  The  only  exceptions  argued  are,  first,  that  it  does  not 
appear  by  any  competent  evidence  that  Norman  Strickland  was  author- 
ized by  Mrs.  Parker  to  agree  to  a  settlement  of  the  suit  of  Cannon  v. 
Lindsey  I  and  second,  that  the  sum  paid  by  Lindsey  as  counsel  fees  in 
said  suit  cannot  be  included  in  the  amount  for  which  execution  is  to 
issue.  It  appears  by  the  report  that  it  was  not  claimed  that  the  judg- 
ment entered  in  the  suit  by  agreement  "  was  collusive  or  fraudulent, 
either  as  affecting  the  parties  to  it  or  others  collaterally  affected  by  it, 
and  it  was  not  claimed  that  Lindsey  could  have  successfully  defended 
against  said  suit."  This,  we  think,  is  in  effect  an  admission  that  there 
was  no  defense  to  the  suit,  and  such  an  admission  rendered  the  evidence 
objected  to  immaterial.  There  is  no  suggestion  in  the  report  that  the 
settlement  was  not  reasonable  and  proper.  The  bond  is  in  the  common 
form  to  indemnify  and  save  harmless  the  plaintiff  "  of  and  from  all  suits, 
damages  and  costs  whatsoever  whereunto  he  .  .  .  may  be  liable  or 
obliged  by  law  to  pay  to  any  person  or  persons  by  reason  of  said  attach- 
ment.*' 

The  objection  to  including  counsel  fees  in  the  sum  for  which  execu- 
tion is  to  issue  is  put  solely  upon  the  ground  that  they  are  not  included 
in  the  damages  and  costs,  from  which  the  defendants  are  to  save  the 
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plaintiff  harmless.  The  principles  on  which  reasonable  counsel  fees  are 
excluded  or  included  in  the  damages  to  be  recovered,  when  there  is  no 
express  contract  of  indemnity,  were  considered  in  Weatfidd^.  MayOy  122 
Mass.  100 ;  S.  C,  23  Am.  Kep.  292,  and  the  effect  of  an  agreement  of  indem- 
nity general  in  its  terms  was  considered  in  Howard  v.  Lovegrove^  L.  R.,  6 
Exch.  43.  See  Smith  v.  ComptoUy  3  Barn.  &  Ad.  189.  It  has  been  said 
that  **  the  law  measures  the  expenses  incurred  in  the  management  of  asuit 
by  the  taxable  costs."  Beggio  v.  Braggiottij  7  Cush.  166,  170.  See 
Henry  v.  Davisy  123  Mass.  345, 346.  But  that  these  expenses  exceed  the 
taxable  costs  is  now  notoriously  true.  It  was  the  plaintiff's  duty  to  ascer- 
tain and  determine  whether  there  was  a  defense  to  the  suit,  and  to  defend 
it  if  there  was  a  defense,  and  to  employ  counsel  for  that  purpose,  unless 
Mrs.  Parker  took  upon  herself  the  defense  of  the  suit,  and  as  the  words 
of  the  bond  are  "  au  costs  whatsoever,"  to  which  the  plaintiff  "  may  be 
liable"  as  well  as  the  costs  which  he  may  "  be  obliged  by  law  to  pay 
to  any  person  or  persons,"  we  think  that  they  may  be  construed  to 
include  counsel  fees  reasonably  incurred  in  the  defense  of  a  suit  occa- 
sioned by  the  attachment. 

The  judgment  is  affirmed,  and  execution  is  to  issue  for  the  sum  awarded 
by  the  superior  court,  with  interest  from  the  date  of  the  award.  See 
^Tew  Haven  and  Northampton  Co.  v.  Hayden^  117  Mass.  433. 

So  ordered. 


CONNEOTICVT  SUPREME  COVET  OF  ERRORS. 


MoFarlaito  v.  Sikes. 

April  2,  1886. 

Nbootiable  Instrument  —  Delfvery  on  Condition — Parol  Evidence. 

A  note  may  be  deUvered  upon  condition,  and  the  annexing  of  a  condition  to  the 
deliyery  thereof  is  not  an  oral  contradiction  of  the  written  instrument. 

In  an  action  by  the  payee  of  a  note,  parol  evidence  is  admissible  to  show  that 
«t  the  time  of  its  delivery,  it  was  agreed  that  it  should  be  returned  to  the  maker 
if  demanded.    {See  note,  p.  15.) 

Action  on  a  note.     Plaintiff  had  a  verdict.     The  opinion  states  the. 
case. 

C.  H.  Briscoe^  J.  P.  Andrews  and  D,  Marcy^  for  appellant.  J.  L. 
Htmter  and  B.  H.  Billy  for  appellee. 

Pabk,  Ch.  J.  This  is  a  suit  npon  a  note  of  $300.  On  the  trial  in 
the  court  below,  the  defendant  offered  evidence  to  prove,  and  claimed 
to  have  proved,  that  previously  to  the  execution  and  deliverv  of  the 
note  the  plaintiff,  who  was  a  grand  juror  of  the  town  of  Ellington, 
where  the  defendant  resided,  and  was  acting  as  the  attorney  of  one 
Mary  Quinn,  accused  the  defendant  of  having  made  an  assault  upon  the 
person  of  the  said  Mary,  and  threatened  him  with  a  criminal  prosecu- 
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tion  unless  lie  settled  with  her  for  the  injury ;  that  the  defendant  there- 
upon admitted  that  he  had  done  wrong  m  the  matter  and  offered  $100 
to  settle  it ;  that  the  plaintiff  demanded  $300,  which  the  defendant  was 
unwilling  to  pay ;  that  the  defendant  was  without  counsel  and  asked  to 
be  allowed  till  the  following  Tuesday  to  consider  the  matter,  and  offered 
to  give  his  note  for  $300  to  be  held  by  the  plaintiff  till  then,  and  if  he 
did  not  then  aj^pear,  to  be  held  by  the  plaintiff  as  a  settlement  for  the 
injury  totlie  said  Mary,  but  if  he  should  appear,  to  be  returned  to  him 
to  be  canceled ;  that  thereupon  the  plaintiff  wrote  the  note  in  suit, 
which  the  defendant  executed  and  delivered  to  the  plaintiff  to  be  held 
by  him  upon  the  conditions  stated  ;  and  that  the  defendant  at  the  same 
time  declared  that  he  should  appear  and  demand  a  return  of  the  note. 
The  defendant  also  offered  evidence  that  on  the  following  Tuesday  he 
appeared  before  the  parties  and  demanded  the  return  of  the  note,  but 
that  the  plaintiff  refused  to  surrender  it. 

With  reference  to  this  evidence  the  defendant  requested  the  court 
to  charge  the  jury  "  that  if  the  note  was  dehvered  to  the  plaintiff  with 
the  understanding  between  him  and  the  defendant  that  it  was  to  be 
delivered  up  to  the  latter  on  his  demand  on  the  Tuesday  following,  and 
the  defendant  demanded  its  return  on  that  day,  the  plaintiff  cannot 
recover,  and  the  verdict  must  be  for  the  defendant."  The  court  did 
not  so  charge  the  lury,  but  charged  substantially,  that  if  they  should 
find  all  the  facts  claimed  by  the  defendant  to  be  proved  they  did  not 
constitute  a  defense  to  the  action. 

We  think  the  court  erred  in  refusing  to  charge  as  requested,  and  in 
charging  as  it  did.  The  error  was  in  applying  to  the  case  the  familiar 
and  well-established  rule  that  parol  evidence  is  inadmissible  to  contra- 
dict or  vary  a  written  contract. 

A  written  contract  must  be  in  force  as  a  binding  obligation,  to  make 
it  subject  to  this  rule.  Such  a  contract  cannot  become  a  binding  obliga- 
tion until  it  has  been  delivered.  ItsdeKvery  may  be  absolute  or  con- 
ditional. If  the  latter,  then  it  does  not  become  a  binding  obligation 
until  the  condition  upon  which  ItsdeHvery  depends  has  been  fulfilled. 
If  the  payee  of  a  note  has  it  in  his  possession,  tliat  fact  would  be  prima 
fade  evidence  that  it  had  been  delivered  ;  but  it  would  be  only  prima 
facie  evidence.  The  fact  could  be  shown  to  be  otherwise  and  by  parol 
evidence. 

Such  parol  evidence  does  not  contradict  the  note  or  seek  to  vary  its 
terms.  It  merely  goes  to  the  point  of  its  non-delivery.  The  note  in 
its  terms  is  precisely  what  both  the  maker  and  the  payee  intended  it  to 
be.     No  one  desires  to  vary  its  terms  or  to  contradict  them. 

In  the  case  of  Benton  v.  Martin^  52  N.  T.  570,  the  court  say : 
''Instruments  not  under  seal  may  be  delivered  to  the  one  to  whom  upon 
their  face  they  are  made  payable,  or  who  by  their  terms  is  entitled  to 
some  interest  or  benefit  under  them,  upon  conditions  the  observance  of 
which  is  essential  to  their  validity.  And  the  annexation  of  such  con- 
ditions to  the  delivery  is  not  an  oral  contradiction  of  the  written  obliga- 
tion, though  negotiable,  as  between  the  parties  to  it  or  others  having 
notice.  It  needs  a  delivery  to  make  the  obligation  operative  at  all,  ana 
the  effect  of  the  delivery  and  the  extent  of  the  operation  of  the  instru- 
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ment  may  be  limited  by  the  conditions  with  which  the  delivery  is 
made." 

In  the  case  of  Schindler  v.  Muhlheiser^  45  Conn.  153,  the  head-note 
is  as  follows :  "  The  defendant  had  given  the  plaintiff  his  note  for 
certain  real  estate  conveyed  to  him  by  an  absolute  deed  by  the  plain- 
tiff. Ileld^  in  a  suit  on  the  note,  that  parol  evidence  was  admissible, 
OD  the  part  of  the  defendant,  to  show  that  the  conveyance  was  not 
intended  as  a  sale,  but  was  made  by  the  plaintiff  for  a  certain  purpose 
of  his  own,  and  upon  an  understanding  with  the  defendant  tnat  the 
land  was  afterward  to  be  conveyed  bacK,  and  that  the  note  was  given 
at  the  time  under  an  agreement  that  it  was  not  to  be  paid." 

The  defense  in  that  case  was  really  that  the  note  had  never  been 
delivered  as  a  note,  binding  upon  the  defendant.  The  delivery  was 
merely  formal,  and  was  so  understood  by  the  parties.  See,  also,  Adams 
V.  Gray^  8  Conn.  11 ;  ColUfia  v.  TiUou^  26  id.  368  ;  Clarke  v.  Tappin, 
32  id.  56 ;  Post  v.  Gilbert,  44  id.  9 ;  Hubhard  v.  Ensign,  46   id.  586. 

We  think  the  court  efred  in  refusing  to  charge  the  jury  as  requested 
by  the  defendant. 

The  view  we  have  taken  of  that  question  renders  it  unnecessary  to 
consider  the  other  questions  made  in  the  case. 

There  is  error  in  the  judgment  appealed  from,  and  it  is  reversed 
and  a  new  trial  ordered. 

All  concur. 

Note. — See  Reynolds  Ev.,  §  69  et  seq.;  20Eng.  Rep.  595;  Jones  Constr.  Com.  Cont., 
§  160  e^  seq,;WUlse  v.  WTdtaker,  22  Hun,  242,  was  an  action  brought  against  the  maker 
and  accommodation  indorsers  of  a  promissory  note  dated  January  28,  1879,  and  payable 
one  day  after  date ;  the  indorsers  were  allowed,  against  plaintiff's  objection  and 
exception,  to  prove  that  they  indorsed  the  note  under  a  verlwd  agreement  with  the 
plaintiff,  to  wnom  the  note  was  to  be  delivered,  that  they  should  have  until  the  first 
of  the  following  June  to  pay  it.  Held,  that  the  evidence  was  directly  inconsistent  with, 
and  affected  the  terms  of  tne  note,  and  the  court  erred  in  admitting  it.  The  court  said: 
'*  It  is  familiar  doctrine  that  an  accommodation  party  may  show,  except  as  against  a 
bona  fide  holder  for  value,  that  a  note  had  been  diverted  from  the  use  for  which  it 
was  made.  That  does  not  affect  the  terms  of  the  note  ;  but  shows  that  it  was  never 
a  valid  instrument.  Such  is  the  case  of  Preiitiss  v.  Graves,  33  Barb.  621,  cited  by 
defendants,  and  such  are  many  others  whicli  might  be  cited.  So,  in  the  case  of  Book- 
stater  v.  Jayne,  60  N.  Y.  146,  the  indorser  did  not  attempt  to  disprove  the  terms  of 
the  note.  But  he  set  up  the  breach  of  another  affirmative  agreement,  viz.:  to  discon- 
tinue a  certain  action  against  the  maker  ;  and  this  was  held  to  be  a  defense.  Chrier- 
son  V.  Mason,  60  N.  Y.  394,  holds  only  that  evidence  could  be  given,  showing  that  a 
certain  writing  was  not  a  contract  between  the  parties.  Benton  v.  Martin,  52  N.  Y. 
570,  was  a  case  of  the  same  general  character.  The  parol  evidence  was  not  received 
to  alter  the  meaning  of  the  draft,  which  on  its  face  bore  the  conditions  on  which 
it  was  delivered.  The  conditions  had  reference  to  other  matters  than  the  contract 
expressed  in  the  draft  itself.  The  case  of  Seymour  v.  G&wing,  1  Keyes,  535,  was 
where  it  was  proved  by  parol  that  certain  writings  in  form  notes  were  in  fact  mem- 
oranda. That  parol  evidence  avoided  the  writings.  It  did  not  change  their  effert. 
The  alleged  oral  agreement  was  not  a  distinct  and  separate  agreement  collateral  to  the 
indorsement.  But  if  made,  it  was  an  oral  agreement  varying  the  terms  of  the  written 
contract  of  Indorsement,  and  it  should  not  nave  been  received  in  evidence." 

In  1869,  J.  and  C,  sons  of  plaintiff,  procured  policies  of  insurance  upon  their  lives  ; 
the  policy  upon  C.'s  life  was  made  payable  to  plaintiff.  These  policies  remained  in 
the  possession  of  G.,  who  paid  the  premiums  thereon  until  May  23, 1872,  holding  them 
as  collateral  security  for  an  indebtedness  of  J.  and  C. ;  on  that  day  plaintiff  executed 
to  G.  an  assignment  of  the  policy  in  which  she  was  interested,  absolute  in  form,  for 
the  express  consideration  of  fl,  "and  for  other  valuable  considerations."  At  the 
same  time  in  connection  with  her  sons  she  executed  another  instrument,  by  the  terms 
of  which  they  jointly  and  severally  assigned  all  their  rights  and  interests  m  the 


Digitized  by 


Google 


16  The  Eastern  Repobteb.  [Conn. 

policies  to  G.,  in  consideration  of  his  crediting  C,  $358.72,  payings  mortgage  of 
$110.46  on  property  conveyed  to  him  by  J.,  by  deed  containing  covenants  that  they 
were  free  of  incumbrance,  and  indorsing  $35.82  on  note  ^ven  by  C.  G.  gave  the 
credits  and  paid  the  mortgage  specified,  and  defendant,  his  assignee,  collected  the 
policy  on  the  life  of  J.  Plaintiff  claiming  that  the  assignment  was  in  fact  given 
simply  as  collateral  security  for  an  indebtedness  of  $500,  after  the  tender  of  that 
amount,  and  demand  of  the  moneys  collected,  brought  this  action  to  recover  the  same. 
Heldj  that  in  the  absence  of  any  claim  of  fraud  or  mutual  mistake  as  to  the  contents 
of  the  assignment,  plaintiff  was  concluded  thereby,  and  oral  evidence  was  incompe- 
tent to  show  that  it  was  executed  as  collateral  security  merely.  Marsh  v.  MeNair^  9& 
N.Y.  174.  The  court  said:  "  This  instrument  is  more  than  an  assignment,  it  con- 
tains what  both  parties  agreed  to  do.  It  shows  that  the  assignment  was  made  for 
the  purposes  mentioned,  and  precisely  what  G.  was  to  do  in  consideration  thereof. 
He  became  bound  to  do  precisely  what  was  specified  for  him  to  do,  and  he  could  have 
been  sued  by  the  assignors  for  damages  if  he  nad  failed  to  perform.  Hence  the  instru- 
ment is  not  a  mere  assignment  or  transfer  of  the  policy ;  it  is  a  contract  in  writing  within 
the  rule  which  prohibits  parol  evidence  to  explain,  vary,  or  contradict  such  contracts. 
It  is  believed  that  no  case  can  be  found  where  parol  evidence  has  been  received  for 
the  purpose  of  showing  that  such  an  instrument  was  given  merely  as  collateral 
security,  and  not  for  the  precise  purpose  mentioned  in  it.  Without  commenting  upon 
the  authorities,  the  following  are  ample  to  show  that  the  evidence  was  not  competent. 
1  Greenl.  Ev.  275;  McCrea  v.  Purmort,  16  Wend.  461;  KeUogg  v.  Richards,  14  id. 
116;  Ooodyenr  v.  Ogden,  4  Hill,  104;  Graves  v.  Friend,  5  Sandf.  568;  Co&n  v.  Knap, 
8  N.  Y.  402;  Cocks  v.  Barker,  49  id.  107;  Hinckley  v.  NewTork  Cent,  R.  R.  Co.,  56 Id. 
429;  VanBokkelen  v.  Taylor,  62  id.  105;  SIuiw  v.  Ins.  Co,,  69  id.  286;  Cram  v.  Union 
Bank,  1  Abb.  Dec.  m\',Wilson  v.  Been,  74  X.  Y.  530;  Eighmie  v.  TnyUyr,  98  id.  288. 
If  the  plaintiff  could  show  that  this  agreement,  by  the  mutual  mistake  of  parties, 
did  not  express  their  real  intention,  she  could  have  it  reformed;  if  she  could  show- 
that  she  was  induced  to  execute  it  by  the  fraud  of  G.,  she  mi^ht  have  it  annulled. 
But,  in  the  absence  of  an  allegation,  and  of  proof  and  finding,  that  there  was  either 
fraud  or  mutual  mistake,  the  instrument  must  have  force  and  effect  according  to  its 
terms,  and  cannot  be  varied,  explained  or  contradicted  by  parol  evidence." 

In  an  action  brought  to  recover  damages  for  a  breach  of  a  contract  alleged  to  have 
been  made  by  the  defendants  to  sell  lumber  to  the  plaintiff,  the  referee  found  that 
the  agreement  was  made  in  writing  by  letters  passing  between  the  parties,  by  the 
terms  of  which  the  plaintiff  was  to  pay  for  the  amount  of  lumber  delivered  each 
month  on  or  before  the  twentieth  day  of  the  following  month.  Upon  the  trial,  the 
referee  received  oral  testimony  tending  to  show  that  before  the  letters  were  written, 
it  was  agreed  that  the  defendants  should  make  inquiries  at  the  commercial  agencies 
as  to  the  plaintiff's  pecuniary  responsibility,  and  that  the  sale  and  delivery  of  the 
lumber  should  be  contingent  upon  a  satisfactory  report  from  the  agencies  ;  tnat  such 
report  was  unsatisfactory,  and  that  the  defendants  for  that  reason  refused  to  fulfill 
the  contract.  Held,  that  this  oral  evidence  was  inadmissible  for  the  reason  that  it 
contradicted  specific  provisions  of  the  written  agreement.  Reynolds  v.  Robinson,  87 
Hun,  561.  The  court  said :  "  The  general  rule  is  that  parol  evidence  cannot  be 
received  or  used  to  contradict  or  vary  the  terms  of  a  written  instrument,  and  that 
when  an  agreement  is  reduced  to  writing  it  is  taken  to  express  the  ultimate  sense  of 
the  parties  to  it,  and,  therefore,  in  the  absence  of  fraud,  parol  evidence  is  not  admis- 
sible to  alter  or  modify  the  terms  or  legal  effect  of  a  written  contract  as  between  the 
parties  entering  into  it.  But  there  are  exceptions  to  this  rule  which  permit  parol 
evidence  of  engagements  collateral  to,  or  independent  of,  the  provisions  expressed  in 
the  written  agreement  and  not  within  its  terms,  although  made  at  the  same  time  and 
affecting  the  rights  of  the  parties  in  relation  to  the  subject-matter  of  the  written 
contract.  In  such  case  it  is  deemed  only  partiallv  reduced  to  writing,  and  the  col- 
lateral undertaking  exists  in  parol.  Chapin  v.  Dooson,  78  N.  Y.  74  ;  Van  Brunt  v. 
Day,  81  id.  251 ;  JuiUard  v.  Chaffee,  92  id.  529 ;  Letois  v.  Seabury,  74  id.  409;  Shug- 
hart  V.  Moore,  78  Penn.  St.  469;  Welz  v.  Rhodeus,  87  Ind.  1;  44  Am.  Rep.  747;  Lind- 
Ity  V.  Lacey,  17  C.  B.  (N.  S.)  578.  The  written  agreement  in  this  case  contains  a  stip- 
ulation for  a  specific  credit,  and  the  parol  evidence  upon  which  the  conclusion  of  the 
referee  rested  was  to  the  effect  that  such  provision  was  dependent  upon  the  condition 
that  a  report  derived  from  the  cx)mmercial  agencies  was  or  should  be  satisfactory  to 
the  defendants  in  respect  to  the  financial  character  of  the  plaintiff.  That  was  in  no 
sense  a  collateral  or  independent  agreement,  but  tended  directly  to  impair  the  force 
of  a  provision  introduced  into  the  written  contract,  and  to  prove  that,  instead  of  being 
an  absolute  undertaking,  as  its  terms  imported,  it  was  a  qualified  or  conditional  one. 
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and  that  by  reason  of  a  reserved  right  the  fact  existed  which  defeated  it.  That  prop- 
osition is  no  violation  of  the  well-established  rule,  and  in  its  application  generally 
salutary  one,  which  preserves  the  force  and  effect  of  written  contracts  against  the 
uncertain  consequences  of  parol  evidence  upon  their  plain  provisions.  Payne  v. 
Ladue,  1  Hill.  116  ;  Bank  of  AJbi<m  v.  SmUh,  27  Barb.  489;  Van  Bokkelm  v.  Taylor, 
62  N.  Y.  105 ;  MiU  v.  8.  dh  B.  R,  B.  Co.,  73  id.  351 ;  Wilson  v.  Bean,  74  id  581.  It 
may  be  that  the  defendants  intended  that  the  condition  referred  to  should  be  carried 
through  and  characterize  their  correspondence,  and  thus  qualify  the  acceptance  of 
the  plaintiff's  proposition,  but  if  they  designed  to  preserve  the  qualification  they 
should  have  done  so  by  the  terms  of  their  acceptance  of  his  order,-  the  letter  contains 
nothing  from  which  it  may  be  implied.  The  distinction  to  be  observed  between  the 
rule  and  the  exception,  and  the  circumstances  which  may  furnish  the  opportunity  to 
apply  the  latter,  are  well  stated  in  Eighmie  v.  Taylor,  98  N.  Y.  294." 

In  Stiles  v.  Vandetcater  (Sup.  Ct.  N.  J.),  5  East.  Rep'r,  777,  it  was  held  that  parol 
evidence,  that  a  note  payable  in  three  months  was  given  upon  an  agreement  that  it 
should  be  renewed  when  it  became  due,  is  incompetent  within  the  rule  that  oral 
testimony  cannot  be  received  to  vary  the  terms  of  a  contract  in  writing. 

It  was  orally  agreed  by  A.  and  B.  that  A.  should  furnish  B.  with  certain  machinery 
at  a  specified  price,  and  that  B.  should  accept  and  pay  for  the  same  in  a  specified 
manner,  and  that  A.  should  guarantee  that  the  machine  should  do  B.  's  work  satisfac- 
torily. The  agreement  was  reduced  to  writing  and  signed,  not  including  the  guar- 
anty. Held,  tnat  parol  evidence  was  competent  to  add  the  guaranty.  Chopin  v. 
Bobson,  78  N.  Y.  74;  S.  C,  34  Am.  Rep.  512. 

Parol  evidence  of  an  agreement  to  extend  the  time  of  payment  of  a  mortgage  may 
be  given  without  violating  the  rule  prohibiting  parol  evidence  to  explain,  vary  or 
contradict  written  instruments,  it  appearing  that  it  was  an  independent  agreement,, 
and  did  not  tend  to  contradict  the  mortgage.  Kane  v.  Cortesy,  100  N.  Y.  182;  S.  C, 
2  East.  Rep'r,  831. 

In  Van  Brunt  v.  Bay,  81  N.  Y.  251;  S.  C,  8  Abb.  N.  C.  836,  defendant  executed 
to  plaintiff  an  assignment  under  seal,  of  a  bond  and  mortgage,  which  contained  a 
guaranty  of  payment  of  the  amount  secured  in  case  of  the  failure  of  the  mortgagors 
t^  pay.  In  an  action  to  foreclose  the  mortgage,  defendant  was  sought  to  be  charged 
wiih  any  deficiency.  He  alleged  and  offered  to  prove  that,  at  the  time  of  the  execu- 
tion of  the  assi^ment,  plaintiff,  in  consideration  of  being  permitted  to  retain  $300 
out  of  the  pur^iase-money,  and  of  the  assignment  to  him  of  a  policy  of  insurance 
upon  a  building  on  the  premises,  agreed,  by  parol,  to  keep  the  building  insured 
until  the  mortgage  became  due;  that  she  did  not  do  this,  and  that  the  building  was 
destroyed  by  fire.  The  evidence  was  objected  to  and  excluded.  Held  error;  that 
the  rule  excluding  parol  evidence,  varying  or  modifying  written  instruments,  did 
not  apply,  as  the  agreement  sought  to  he  proved  was  an  independent  collateral 
engagement,  upon  a  new  consideration,  which,  if  established,  would  not  qualify  or 
change  the  guaranty,  but  simply  gave  a  right  of  action  available  as  a  counter-claim. 
Alsoneld,  that  the  fact  that  the  breach  of  the  parol  agreement  was  not  in  terms  set. 
up  as  a  counter-claim  was  not  available  here,  as  the  facts  were  alleged,  and  na 
objection  to  the  proof  offered  was  made  upon  the  ground  that  the  pleading  wa& 
defective.  In  speaking  of  this  case,  Mr.  Abbott  says:  ''This  case  illustrates  both 
sides  of  the  important  distinction  —  often  overlooked  —  between  admitting  extrinsie 
evidence  of  an  oral  condition,  not  in  the  writing,  for  the  purpose  of  evading  liability- 
on  the  writing,  and  admitting  evidence  of  a  collateral,  owd  stipulation,  or  agreement,, 
for  the  purpose  of  establishing  a  counter  liability.  Modem  decisions  allow  the  latter 
to  an  extent  beyond  what  the  language  of  earlier  cases  would  seem  to  have  done. 
Compare  Johnson  v.  Oppenheim,  65  N.  Y.  280;  affirming  35  Super.  Ct.  (J.  &  S.)  440; 
and  Remington  v.  Palmer,  62  N.  Y.  31;  reversing  1  Hun,  619;  4  Sup.  Ct.  696." 

As  to  whether  it  is  competent,  in  an  action  upon  a  bill  of  exchange  against  the 
drawer,  for  him  to  show  by  parol,  that  although  he  signed  his  own  name  without 
adding  the  word  "agent,"  he  did  in  fact  sign  and  deliver  it  as  agent  for  the  drawee, 
and  without  intent  to  become  personally  liable,  and  the  bill  was  discounted  by  the 
IMiyee  with  knowledge,  qiiosre  f    Herkimer  County  Nai.  Bank  v.  Rust,  97  N.  Y.  635. 

The  rule  which  excludes  parol  testimony  for  the  purpose  of  varying  or  contradict- 
ing a  written  contract  is  confined  to  the  parties  or  their  privies  to  the  contract,  and 
does  not  prevent  strangers  thereto  from  introducing  such  evidence.  Kellogg  v. 
Thompson  (Mass.),  6  East.  Rep'r,  90. 

A  recent  author  (Dewey,  Contracts  for  Future  Delivery,  pp.  54-7)  contends  that  in 
a  case  where  the  contract  is  in  writing,  and  the  understanding  that  no  delivery  is  to 
be  made  is  not  expressed,  parol  evidence  is  inadmissible  to  establish  that  fact.  We 
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do  not  so  understand  the  rule.  The  evidence  is  admissible,  not  for  the  purpose  of 
contradicting  the  agreement  in  writing,  but  for  the  purpose  of  showing  that  the 
intent  of  the  parties  was  merely  to  gamble,  notwithstanding  it  may  have  the  effect 
to  vary  the  terms  of  the  writing,  .^g^ain  it  has  been  held  that  evidence  to  establish 
any  defect  of  this  character  (illegality)  in  the  alleged  contract  does  not  come  within 
the  spirit  of  the  letter  of  the  rule  excluding  parol  evidence.  Jones  Construction  of 
Contracts,  §  191,  citiag  authorities.    See,  also,  Kreigh  v.  Shertnan,  105  111.  49. 


HoLMAN  V.  Continental  Life  Insurance  Co. 

July  27, 1886. 

Insurance  —  Non-forpeitable  Policy. 

a  non- forfeitable  life  policy  for  a  term  of  ten  years  for  $1,000,  was  l^ued  to 
plaintiff  and  contained  a  provision  that  the  policy  should  lapse  upon  the  non  pay- 
ment of  any  annual  premium  and  of  interest  annually  in  advance  on  any  out- 
standing premium  notes  which  might  be  given;  but  that,  after  the  payment  of  two 
annual  premiums,  in  case  of  default  the  company  would  convert  the  policy  into 
a  paid-up  one  for  as  many  tenth  parts  of  the  sum  originally  insured  as  there  had 
been  annual  premiums  paid  when  the  default  was  made,  provided  application 
for  such  conversion  was  made  within  one  year  after  the  default.  In  an  action  to 
recover  the  amount  due  on  the  policy  defendant  answered  that  the  plaintiff  had 
paid  two  annual  premiums,  a  part  in  cash  and  the  remainder  in  premium  notes 
which  were  outstanding;  that  he  had  made  default  in  the  payment  of  the  next  pre- 
mium and  applied  to  the  company  for  a  paid-up  policy;  that  the  company  there- 
ui)on  indorsed  upon  the  policy  that  it  was  to  pay  $200,  "  subject  to  the  terms  and 
conditions  expressed  in  the  policy; "  that  thereafter  plaintiff  paid  the  interest  on 
the  outstanding  premium  notes  annually  in  advance  for  two  years,  but  no  longer. 
Held  (1)  that  the  indorsement  upon  the  policy  was  equivalent  to  a  paid  up 
policy;  (2)  that  the  policy  as  thus  indorsed  was  to  be  construed  as  forfeitable 
upon  the  non-payment  of  the  interest  on  the  oustanding  premium  notes.* 

Action  upon  a  policy  of  life  insurance.  Demurrer.  The  opinion 
states  the  case. 

H,  B.  Freemcm^  for  plaintiff.     T,  M.  Malibie,  for  defendant. 

LooMis,  J.  The  complaint  in  this  case  seeks  to  recover  the  amount 
due  under  a  so-called  "  paid-up "  policy  of  insurance  on  the  life  of 
William  W.  Holman,  for  the  benefit  of  nis  wife.  The  demurrer  to  the 
defendant's  answer  raises  the  question  whether  the  defense  therein  set 
forth  is  suflSdent  in  law  to  prevent  a  recovery  by  the  plaintiff,  and 
this  depends  entirely  upon  the  contract  of  the  parties,  fey  the  terms 
of  the  contract  as  originally  made,  the  defendant  was  to  receive  an 
annual  premium  of  $108.72  during  the  continuance  of  the  policy,  for 
the  term  of  ten  years,  payable,  as  appears  from  the  margin,  partly  in 
cash  and  partly  by  note.  At  the  end  of  the  term,  or  upon  the  previous 
death  of  the  insured,  the  defendant  was  to  pay  $1,000,  "  deducting 
therefrom  all  indebtedness  to  said  company  on  account  of  this  policy, 
if  any,  then  existing,"  subject  to  sundry  express  conditions  and  agree- 
ments mentioned  in  the  policy,  the  third  and  fourth  of  which  only  are 
involved  in  this  case.     These  are  as  follows : 

"  Third.  If  the  said  assured  shall  not  pay  the  said  annual  premiums  on 
or  before  noon  of  the  several  days  hereinbefore  mentioned  for  the  pay- 
ment of  the  same,  and  the  interest  annually  in  advance  on  any  outstand- 
ing premium  notes  which  may  be  given  for  any  portion  thereof,  or 
shall  not  pay,  at  maturity,  any  notes  or  obligations  given  for  the  cash 

♦  See  People  v.  Knickerbocker  Life  Ins.  Co.,  pott. 
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portion  of  any  premium  or  part  thereof, —  then,  and  in  every  such  ease, 
this  policy  shall  cease  and  determine,  and  said  company  shall  not  be 
liable  for  the  payment  of  the  sum  insured,  or  any  part  thereof,  except 
as  hereinafter  provided." 

^^J^otsHh,  if,  after  the  receipt  by  the  company  of  two  or  more 
annual  premiums  upon  this  policy,  default  shall  be  made  in  the  pay- 
ment of  any  subsequent  premium  when  due,  then  notwithstanding  such 
default,  this  company  will  convert  this  policy  into  a  *  paid-up '  policy 
for  as  many  tenth  parts  of  the  sum  originally  insured,  as  there  shall 
have  been  complete  annual  premiums  paid  when  such  default  shall  be 
made :  Provided  that  this  policy  shall  be  transmitted  to  and  received 
by  this  company,  and  application  made  for  such  conversion  within  one 
year  after  such  default.'' 

The  defendant's  answer,  after  admitting  the  issuing  of  the  policy,  its 
terms  and  demand  and  refusal  to  pay,  as  alleged  in  the  complaint,  fur- 
ther  allied  that  — 

"2.  Cm  the  first  day  of  April,  1874,  the  plaintiff  had  paid  to  the 
defendant  in  cash  a  portion  oi  the  two  annual  premiums,  and  had  given 
to  the  defendant  premium  notes  for  the  remaining  portion  of  said 
premiums,  which  notes  were  then  and  are  now  outstanding  and  un- 
paid. 

"  3.  Thereafter  the  plaintiff  made  default  in  the  payment  of  premi- 
ums, and  transmitted  said  policy  to  the  defendant,  and  with  his 
wife,  Rebecca  J,  Holmes,  applied  to  the  defendant  to  adjust  the  insur- 
ance under  said  policy,  according  to  the  stipulations  thereof,  by  reducing 
the  amount  thereof  to  $200;  and  in  said  application  agreed  to  pay  the 
defendant,  annually,  in  advance,  the  interest  on  all  outstanding  notes 
given  in  part  payment  of  annual  premiums. 

"  4.  Thereupon  the  defendant  made  the  following  indorsement  upon 
said  policy  of  insurance  :  '  This  policy  having  lapsed  after  two  annual 
payments  is  hereby  recognized  as  binding  upon  the  company  for  two- 
tenths  thereof,  or  $200,  subject  to  the  terms  and  conditions  expressed 
in  this  policy  and  in  the  quit-claim  to  this  company,  bearing  even  date 
with  this  entry ; '  and  returned  said  policy  to  the  plaintiff,  who  accepted 
the  same. 

"  5.  Thereafter  the  plaintiff  paid  the  interest  on  said  outstanding 
premium  notes,  annually,  in  advance,  until  the  year  1876,  when  he 
ceased  to  pay  the  same,  and  has  not  since  paid  the  same. 

"  6.  Said  policy  provided  that  if  the  assured  should  not  pay  the  inter- 
est annually,  in  advance,  on  anjr  outstanding  premium  notes  given  for 
any  portion  of  the  annual  premiums  on  said  policy,  then  said  policy 
should  cease  and  determine,  and  said  company  should  not  be  liable  for 
the  payment  of  the  sum  insured  or  any  part  thereof. 

"  7.  By  reason  of  the  failure  and  neglect  of  the  plaintiff  to  pay  the 
interest  annually,  in  advance,  on  said  outstanding  premium  notes  in  the 
year  1876,  and  thereafter,  said  policy  of  insurance  nas  ceased  and  deter- 
mined, and  the  defendant  is  not  liable  for  the  payment  of  the  sum 
insured,  or  any  part  thereof.'* 

The  plaintiff's  reply  was  as  follows  : 

"  The  plaintiff  demurs  to  the  answer  of  the  defendant,  aa  the  facts 
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therein  stated  are  insufficient  in  the  law,  because  the  paid-np  policy 
upon  which  complaint  is  brought  was  non-forfeiting  by  its  terms^ 
and  contained  no  provision  that  the  failure  to  pay  interest  on  the  out- 
standing premium  notes  should  work  a  forfeiture  of  said  paid-up  policy, 
and  the  same  is  nowhere  averred  in  said  answer." 

The  special  ground  of  this  demurrer  presents  the  precise  question 
involved  in  the  case,  namelv,  does  the  paid-up  policy  contain  a  provis- 
ion that  the  failure  to  pay  interest  on  tne  outstanding  premium  notes 
shall  work  a  forfeiture  of  the  policy  ? 

This  question  is  different  from  the  one  considerably  discussed  in 
other  jurisdictions,  namely,  what  will  entitle  the  insured  to  a  paid-up 
policy,  and  what  provisions  as  to  forfeiture  should  it  contain  ?  The 
parties  have  settled  these  questions  themselves  by  giving  and  accepting 
the  reduced  insurance ;  and  if  the  policy  thus  accepted  contains  a  pro- 
vision whereby  the  failure  to  pay  interest  will  m^e  it  void,  then  the 
plaintiff  by  his  pleadings  impliedly  admits  that  he  has  no  case,  even 
though  he  would  have  been  entitled  to  a  different  policy  under  the 
original  contract. 

The  new  contract,  whereby  the  insurance  was  reduced  to  $200,  states 
that  the  company  recognize  the  policy  binding  for  that  sum,  "  subject 
to  the  terms  and  conditions  expressed  in  this  poUcy  and  in  the  quit- 
claim to  this  company  bearing  even  date  with  this  entry."  This,  in 
effect,  is  the  same  thing  as  a  new  policy,  containing  the  terms  and  con- 
ditions of  the  old  one  as  far  as  applicable.  Now  among  these  conditions 
is  the  clear  stipulation  that  **if  the  assured  shall  not  pay  the  interest 
annually  in  advance  on  any  outstanding  premium  notes,  this  poKcy 
shall  cease  and  determine."  In  what  manner  did  this  provision  become 
eliminated  from  the  paid-up  policy  ? 

It  cannot  be  claimed  to  be  inapplicable,  because  there  is  a  subsisting 
obligation  to  pay  this  interest  annually  in  advance  recognized  not  only 
in  the  original  policy  but  in  the  quit-claim,  whereby  the  plaintiff  and 
his  wife,  when  they  applied  for  the  reduced  insurance,  made  a  fresh 
promise  and  agreement  to  pay  this  interest,  and  this  quit-claim  is  referred 
to  and  made  part  of  the  new  contract,  and  the  promise  on  the  part  of 
the  company  is  made  subject  to  it  as  a  condition. 

But  a  specious  argument  always  urged  against  this  view  by  counsel 
for  the  insured  and  sometimes  sanctioned  by  courts  is  founded 
upon  what  is  called  the  absurd  paradox  of  forfeiting  a  non-forfeitable 
policy.  The  name  "  non-forfeiting  "  has  undoubtedly  been  sometimes 
used  to  mislead  applicants  for  insurance,  and  some  of  the  cases  refer  to 
the  fact  that  agents  for  insurance  companies  have  made  declarations 
and  issued  circulars  to  the  effect  that,  after  the  payment  of  two  annual 
premiums,  the  policy  would  be  binding  on  the  company  without  any 
further  attention  on  the  part  of  the  holder. 

But  no  such  fact  appears  in  this  case,  and  upon  the  admitted  facts  it 
is  certain  that  the  insured  was  not  misled,  for  ne  voluntarily  offered  to 
pay  and  did  actually  pay  interest  annually  in  advance  on  the  paid-up 
policy  until  the  year  1876.  It  is  manifest  that  both  parties  at  tne  time 
and  for  several  years  subsequently  construed  the  contract  alike.  There 
was  no  trap,  therefore,  into  which  the  plaintiff  was  unwarily  led. 
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Bnt  courts  need  not  be  misled  by  mere  appeals  to  prejudice.  The 
contract  is  not  to  be  construed  by  its  mere  label,  but  by  its  written 
terms,  and  upon  referring  to  these  we  see  at  once  that  the  policy  is  non- 
forfeitable only  to  a  very  limited  extent. 

No  one  has*ever  claimed  that  it  extends  beyond  the  payment  of  an 
annual  premium  and  interest,  and  even  in  these  respects  it  is  non-for- 
feitable  only  at  the  option  of  the  holder,  who  must  transmit  the  pulicy 
to  the  company  and  make  application  for  its  conversion  into  a  paid-up 
policy  within  one  year  after  default.  But  a  glance  at  the  policy  will 
show  that  even  after  the  conversion  the  insure  can  have  no  security 
against  forfeiture  except  by  observing  the  conditions.  If,  without  the 
consent  of  the  company,  he  travels  outside  of  the  prescribed  limits 
mentioned ;  if  he  engages  in  certain  specified  hazardous  occupations ; 
if  he  becomes  intemperate  or  is  addicted  to  vice  of  any  kind  to  the 
extent  of  permanent  impairment  of  his  health ;  if  he  is  convicted  of 
felony ;  if  he  dies  by  his  own  voluntaiy  act  or  in  consequence  of  a  duel, 
or  under  the  sentence  of  the  law,  the  paid-up,  non-forfeitable  policy 
could  not  for  a  moment  avail,  but  would  thereby  become  null  and  void. 

Any  argument,  therefore,  founded  merely  upon  the  use  of  the  term 
'*  non-forfeitable  "  is  of  little  weight.  "We  must,  as  in  all  other  cases, 
construe  the  contract  by  the  language  used  in  it.  In  this  case  the  ques- 
tion is  confined  to  the  langnage  of  the  saving  clause,  which  is  the  fourth. 
Does  that  save  the  insured  from  the  consequences  of  a  failure  to  pay 
interest,  the  same  as  it  does  in  the  case  of  failure  to  pay  future  annual 
premiums?  The  third  clause,  which  it  is  indispensable  to  consider  in 
this  connection,  clearly  specifies  two  distinct  deiaults,  either  of  which 
will  forfeit  the  policy ;  nrst,  failure  to  pay  the  annual  premiums  when 
due,  and,  second,  failure  to  pay  interest  in  advance  on  outstanding  pre- 
mium notes.  So  far  the  meaning  cannot  be  mistaken.  Now,  how  does 
the  saving  clause  which  follows  ajffect  the  question  ?  It  only  relieves 
the  insured — after  the  payment  of  two  or  more  annual  premiums  — 
from  one  of  those  defaults  —  "  the  payment  of  any  subsequent  premium 
when  due."  Not  a  word  is  said  about  interest.  The  saving  clause, 
therefore,  is  not  co-extensive  in  its  operation  with  the  preceding  for- 
feiture clause,  as  it  should  be  to  justify  the  plaintiff's  construction.  It 
is  not  easy  to  conceive  why  the  parties,  having  clearly  in  mind  the  dis- 
tinction between  the  two  causes  of  forfeiture  mentioned  in  the  third 
clause,  should  in  the  next,  in  terms,  confine  the  relief  to  one  only,  if 
they  intended  to  place  both  on  the  same  ground.  To  accept  the  pfain- 
tifPs  view  would  be  for  the  court  virtually  to  insert  what  the  parties 
omitted.  •  If  it  be  suj^ested  that  the  distinction  between  interest  and 
premium  note  was  unnecessary,  the  answer  is  twofold.  In  the  first 
place,  the  parties  have  made  such  a  distinction,  and  presumably  had  it 
m  mind  all  through,  and  in  the  second  place,  the  oistinction  is  well 
founded,  for  the  interest  contract  is  not  a  mere  incident  of  the  note, 
but  distinct  from  it ;  it  is  payable  in  advance  at  the  beginning  of  each 
vear,  without  reference  to  the  time  when  the  notes  become  due.  And 
aerein  is  a  distinction  of  some  importance  between  the  case  at  bar  and 
some  of  the  cases  from  other  jurisdictions,  where  the  premium  note  was 
payal^le  at  a  future  day  with  interest  without  separate  contract  as  to  the 
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latter.  In  such  case  the  interest,  being  a  mere  incident  of  the  note, 
could  not  be  separately  recovered,  and  there  would  be  some  reason  for 
holding  that  if  the  note  was  to  be  paid  only  by  deducting  it  from  the 
policy  upon  its  final  adjustment,  the  interest  also  must  foUow  the  same 
course,  tor  it  must  follow  the  note. 

But  is  the  distinction  which  we  have  assumed  that  the  policy  in 
question  makes  reasonable  and  just?  The  requirement  to  pay  interest 
annually  is  indispensable  to  the  success  of  this  system  of  insurance 
where  credit  is  given.  The  annual  premium  for  the  risk  here  was 
$108.72.  The  policy  was  a  participating  one,  under  which  the  insured 
was  to  receive  his  fair  proportion  of  dividends.  The  company  could 
not  treat  this  matter  as  entirely  isolated  from  aU  other  policies.  Some 
stable  basis  must  be  found  upon  which  an  intelligent  estimate  could  be 
made  of  the  company's  ability  to  pay  losses,  expenses  and  dividends. 
Such  basis  can  only.be  found  in  the  assumption  that  the  company  will 
certainly  receive  tlie  annual  premium  in  money  or  a  fair  equivalent  in 
the  way  of  annual  interest.  The  reception  of  the  note  payable  at  a 
future  day  cannot  possibly  be  the  same  thing  as  payment  in  money 
unless  interest  is  paid  on  the  credit  annually.  The  relief  from  forfeit- 
ure provided  for  in  the  policy  is  based  upon  the  equitable  idea  that  the 
reduced  policy  represents  the  proportionate  amount  of  insurance  fully 
paid  for  upon  a  cash  basis.  It  the  insured  wishes  to  be  secure  from 
forfeiture,  he  may  pay  the  annual  premiums  in  money.  If  he  insists 
on  a  credit,  he  may  take  a  reduced  policy,  which  exempts  him  from  the 
payment  of  future  annual  premiums,  but  he  is  still  subject  to  the 
rigorous  condition  to  pay  interest  or  lose  the  benefit  of  his  policy. 

In  support  of  these  views  we  cite  sundry  cases  from  other  jurisdic- 
tions. 

The  case  of  Knioksrhodker  Life  Ins.  Go,  v,  Dietz^  52  Md.  16,  decided 
in  April,  1879,  is  very  strong  for  the  defendant.  The  original  poKcy 
in  substance  was  the  same  in  every  respect  as  the  one  under  considera- 
tion. It  was  dated  May  5,  1868,  and  under  it  the  insured  paid  premi- 
ums in  cash  and  notes  up  to  May  5,  1873,  when  he  surrendered  the 
policy  and  obtained  a  new  one  for  five-tenths  of  the  amount  originally 
insured.  The  second  policy  stated  that  it  was  issued  in  consideration 
of  the  surrender  of  the  previous  one,  and  accepted  by  the  insured  upon 
the  express  condition  and  agreement  that  if  tne  interest  should  not  be 

?aid  on  or  before  the  day  named,  the  policy  should  be  null  and  void, 
'he  interest  was  not  paid  on  the  5th  of  May,  1874,  and  the  policy  was 
canceled  by  the  company.  Soon  after  this  the  insured  tendered  the 
interest  due,  but  the  company  refused  to  receive  it. 

The  question  arose  under  a  bill  in  equity,  alleging  that  no  interest 
was  required  to  be  paid  May  fifth ;  that  the  clause  that  made  the  new 
policy  void  on  non-payment  of  interest  was  inconsistent  with  the  true 
meaning  of  the  contract ;  that  the  stipulation  as  to  forfeiture  was  in  the 
nature  of  a  penalty,  against  which  a  court  of  equity  should  relieve,  and 
praying  for  such  constniction  of  the  contract  and  tor  a  decree  for  the 
ayment  of  the  amount  of  the  policy  less  the  notes  and  interest.  It  will 
e  seen  that  the  position  of  the  case  before  a  court  of  equity  was  more 
favorable  for  the  claimant  than  that  of  the  present  case,  but  the  court 
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held  there  was  no  relief.  Gbason,  J.,  in  delivering  the  opinion  of  the 
court,  said :  "  The  theory  on  which  the  amount  of  the  premium  is 
fixed,  ...  is  that,  assuming  that  a  man  of  a  given  age  has  a  pros- 
pect of  living  a  certain  number  of  years,  as  shown  by  experience  and 
observation,  the  premium  charged  is  such  a  sum  as,  invested  annually 
at  a  certain  rate  of  interest  and  compounded,  will,  at  the  expiration  of 
that  time,  amount  to  enough  to  pay  the  pohcy  and  cover  the  expense  of 
the  company.  To  accomplish  this  result  the  premium  must  he  punc- 
tually paid  and  invested,  and  the  interest  reinvested  at  the  assumed 
rate.  Otherwise  the  ability  of  the  company  to  pay  the  policy,  instead 
of  being  a  matter  of  reasonable  certainty,  becomes  a  mere  matter 
of  chance,  the  business  of  life  insurance  ceases  to  have  any  scientific 
or  accurate  basis,  and  a  policy  of  insurance  becomes  a  mere  wager  on 
the  life  of  its  holder.  The  prompt  payment  of  interest  on  premium 
notes  is  as  necessary  to  the  successful  working  of  an  insurance  company, 
as  well  as  to  the  security  of  the  insured,  as  are  the  payment  oi  tne 
premium  notes  themselves.  If  one  policy-holder  can  fail  to  pay  his 
interest,  any  number  -of  them  may  do  the  same,  and  the  ruin  of  the 
company  would  be  the  inevitable  result.  The  time  for  the  payment  of 
interest  on  premium  notes  is  of  the  eftsence  of  contracts  of  insurance." 

The  case  of  Knickerbocker  Insurance  Co.  v.  Sarlany  66  Miss.  512, 
decided  in  January,  1879,  was  an  action  on  a  paid-up  policy  which 
recited  that  it  was  issued  in  consideration  of  the  surrender  of  tne  origi- 
nal poUcy  —  the  provisions  of  which  were  similar  to  those  in  the  case  at 
bar —  and  which  stipulated  that  if  the  interest  on  the  premium  note 
was  not  paid  before  a  specified  day,  the  policy  should  be  null  and  void. 
The  company  pleaded  the  forfeiture  of  the  paid-up  policy  by  reason  of 
the  non-payment  of  interest;  to  which  plea  the  plaintiff  demurred, 
precisely  as  in  the  case  at  bar.  The  court  below  sustained  the  demurrer 
upon  precisely  the  same  arguments  as  are  urged  in  behalf  of  the  plain- 
tiff in  the  present  case,  but  the  iudgment  was  reversed  in  the  court  of 
appeals  mainly  upon  the  ground  that,  under  a  proper  construction  of 
tne  new  policy,  the  right  to  recover  the  sum  assured  by  it  was  to  be 
earned  only  by  the  prompt  payment  in  future  of  the  interest  on  the 
premium  note,  and  that  it  made  no  difference  that  the  amount  of  the 
note  was  already  due  the  company  on  the  old  policy. 

In  Alabama  Oold  Life  Insurance  Co,  v.  Thomas^  74  Ala.  578, 
decided  in  December,  1883,  the  action  was  upon  a  paid-up  policy,  as 
contained  in  indorsement  upon  the  original  policy,  the  terms  of  which 
were  as  follows :  "  In  consideration  of  the  payment  on  the  within  pohcy 
of  four  annual  premiums,  less  note  for  $169.20,  given  for  balance  due 
on  premium  loans  to  November  11, 1872,  said  policy  is  entitled  at 
maturity  to  a  paid-up  value  of  four-tenths  of  the  sum  insured,  subject  to 
deducting  note  above  described,  interest  upon  which  is  payable  annu- 
ally'in  advance."  It  was  held  that  the  indorsement  was  to  be  construed, 
together  with  the  original  policy,  as  constituting  one  contract,  and  that 
thereby  the  parties  made  a  dear  agreement  that  the  policy  should  be 
void  in  the  event  of  the  failure  to  pay  interest.  It  was  held,  as  in  the 
Maryland  case  before  cited,  that  "  the  payment  of  interest  was  of  the 
essence  of  the  contract;  that  the  calculations  of  insurance   actuaries 
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fixing  the  rates  of  insurance  are  based  on  tlie  theory  of  prompt  pay- 
ment,  so  as  to  afford  opportunity  for  such  reinvestment  as  to  reap  the 
fruits  of  compound  interest  upon  the  company's  moneyed  capital.*'^ 

Insurance  Co,  v.  Robinson^  40  Ohio  St.  270,  was  an  action  based  on 
the  refusal  of  the  company  to  grant  an  application  for  paid-up  policy 
pursuant  to  the  provisions  of  a  policy  containing  provisions  identical 
with  the  one  at  bar,  so  that  this  case  presents  the  question  as  to  the 
rights  of  the  parties  under  a  non-forfeiting  policy  like  the  one  in  this 
case  prior  to  the  indorsement  made  upon  it.  The  default  on  the  part 
of  the  insured  was  simply  as  to  interest  on  the  premium  notes.  He 
had  paid  previously  four  annual  premiums,  part  in  cash  and  part  by 
note,  in  the  manner  provided.  G-ranger,  CIl  J.,  in  delivering  the 
opinion  of  the  court,  said :  "  The  third  condition  before  us  is  plain.  It 
clearly  states  that,  upon  a  failure  to  pay  the  interest  in  advance,  the 
policy  should  be  void.  The  fifth  adds  that  in  such  case  all  payments 
thereon  and  all  dividends  and  credits  accruing  therefrom  shall  be  for- 
feited to  the  company.  But  the  insured  claims  that  the  fourth  condi- 
tion modifies  the  third.  This  fourth  conditionr  makes  no  reference 
to  interest,  either  expressly  or  by  reasonable  implication.  Having 
failed  to  pay  the  interest  due  on  four  notes  he  in  effect  was  in  default 
for  a  part  of  each  of  four  annual  premiums,  besides  the  one  that  became 
due  on  March  7, 1876.  This  interest  formed  no  part  of  the  annual 
premium  due  on  that  day.  Its  punctual  payment  was  necessary  to 
complete  the  payment  of  the  premiums  due  in  the  four  preceding 
years.  .  .  .  We  are  unwilling  to  so  construe  a  stipulation  woixlea 
BO  plainly,  and  with  such  evident  care,  as  to  make  of  no  moment  a 
default  which  the  third  condition  declared  of  enough  importance  to 
destroy  the  life  of  the  policy." 

In  AUomey-Qenerat  v.  North  Amer.  Life  Ins,  Co,y  82  N.  Y.  172, 
decided  in  September,  1880,  the  question  arose  in  reviewing  the 
decision  of  a  referee  appointed  to  adjust  the  claims  against  an  insol- 
vent life  insurance  company  in  the  hands  of  a  receiver.  It  appeared 
that  in  lieu  of  certain  policies  upon  which  notes  had  been  given  for 
part  payment  of  annual  premiums,  paid-up  policies  had  been  issued 
contaming  a  provision  that  in  case  the  interest  should  not  be  paid  as 
agreed  the  policies  should  become  void.  Where  there  was  such  default 
in  the  payment  of  interest  the  referee  rejected  the  claims,  and  the 
court  of  appeals  unanimously  sustained  the  ruling.  Earl,  J,,  in 
delivering  tne  opinion,  in  answer  to  the  claim  that  the  condition  relied 
upon  by  the  insurance  company  was  unconscionable,  and  that  a  case  of 
forfeiture  was  presented  against  which  a  court  of  equity  should  relieve, 
said,  among  other  things :  "  It  was  a  contract  between  the  parties 
that  these  policies  should  be  carried  only  so  long  as  interest  should  be 
promptly  paid  upon  the  notes ;  and  if  not  paid,  that  the  company 
should  cease  to  be  liable.  .  .  .  The  provision  is  not  an  unusual 
one.  .  .  .  Here  was  an  insurance  company  doing  business  through- 
out the  country.  Prompt  payment  of  its  obligations  was  deemed 
important  to  it.  If  premiums  to  such  an  insurance  company  are  not 
promptly  paid,  it  may  be  agreed  that  the  policy  may  be  forfeited.  If 
,notes  be  taken  for  premiums,  payable  at  a  aefinite  time,  the  policy  may 
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be  avoided  for  non-payment.  If  notes  be  taken  which  are  to  run  to 
maturity  of  the  policy  and  then  be  adjusted,  the  pohcy  may  be  avoided 
for  non-payment  of  the  interest.  All  these  cases  stand  upon  the  same 
footing,  and  a  court  of  equitv  can,  upon  principle,  no  more  relieve 
against  a  forfeiture  in  one  of  them  than  in  either  of  the  others.  The 
case  of  the  daimants  may  be  treated  as  if  the  interest  represented 
premiums  to  be  paid  during  the  running  of  the  poUcies.  .  .  . 
There  is  much  authority  sustaining  the  decision  of  the  referee.  Ander- 
^aan  v.  St.  Loins  MtU.  Life  Ins.  Co,^  5  Bigelow,627;  Ma/rtm  v.  jEtna 
Life  Ine,  Qo,y  id.  514;  PcUck  v.  Phoenix  3liU.  Life  Ins.  Co.^  44  Vt, 
481;  KnioherbooJcer  Life  Ins.  Go.  v.  Harlan^  56  Miss.  512;  S.  C, 
S  Ins.  L.  J.  849  ;  NetUeton  v.  St.  Louis  Life  Ins.  Go.y  6  id.  426 ;  Smith 
V.  St.  Louis  Mut.  Life  Ins.  Go.y  2  Tenn.  Ch.  742." 

Patch  V.  Phomix  Mut.  Life  Ins.  Co.,  44  Vt.  481,  decided  in  1872, 
was  an  action  of  assumpsit  upon  a  naid-up  policy  issued  in  exchange 
for  an  endowment  policy  upon  whicn  two  annual  premiums  had  been 
paid,  partly  by  two  notes.  The  exchange  was  made  pursuant  to  a 
memorandum  on  the  back  of  the  first  policy  to  the  effect  that  the  com- 
pany would  purchase  any  of  its  policies  upon  which  two  annual  pre- 
miums had  been  paid  and  issue  a  new  policy  for  the  equitable  value  of 
the  policy  surrenaered,  "  thus  making  all  policies  non-jorfeitahleP  On 
the  margin  of  the  paid-up  policy  was  this  statement:  "This  policy  is 
conditional  on  the  interest  on  two  notes  given  in  part  payment  for  two 
premiums  paid  on  No.  10,603,  being  paid  in  advance."  Pibrpont, 
Ch.  J.,  in  delivering  the  opinion,  among  other  things,  said : 
"  The  interest  upon  the  notes,  by  their  terms,  is  to  be  paid  annually, 
and  it  is  such  interest  that  the  memorandum  refers  to  and  requires  to 
be  paid  in  advance.  Anv  other  construction  would  be  a  manifest  viola- 
tion of  the  meaning  ana  intent  of  the  parties  to  this  contract.  The 
defendant  having  taken  the  notes  in  the  place  of  the  money,  it  could 
not  reasonably  be  expected  that  the  defendant  would  do  less  than  to 
secure  the  payment  of  the  interest  therein,  by  making  the  new  pohcy 
dependent  upon  its  payment.  Treating  the  memorandum  as  a  part  of 
the  policy,  and  the  whole  to  be  considered  the  same  as  though  it  were 
included  in  the  body  of  the  instrument,  the  interest  upon  the  notes 
becomes  practically  a  premium  upon  the  policy,  payable  annually  in 
advance ;  and  on  failure  to  pay  the  same,  the  company  ceases  to  be 
liable  and  the  poHcv  is  forfeited." 

Russum  v.  St.  Louis  Mut.  Ufe  Ins.  Go.^  1  Mo.  App.  228,  decided 
February  28,  1876,  was  an  action  on  the  original  policy,  conditioned : 
1.  That  default  in  the  payment  of  future  annual  premiums  should  not 
avoid,  but  it  should  be  proportionately  reduced  ;  2.  That  if  the  insured 
should  fail  to  pay  annually  in  advance  the  interest  on  premium  notes, 
the  policy  should  be  void.  Gaiht,  P.  J.,  in  delivering  the  opinion  of 
the  court,  said:  ^'If  the  insured  had  paid  the  interest  on  his  note  on 
December  2,  1871,  he  would,  we  thint,  have  been  entitled  to  recover 
two-tenths  of  the  sum  insured,  deducting  the  unpaid  note.  Having 
failed  to  make  that  payment  the  policy  is  forfeits  and  the  company 
discharged.  We  thinlc  it  impossible  to  escape  this  conclusion.  ,  .  . 
It  is  urged  that  the  two  provisions  of  this  policy  are  inconsistent  and 
Vol.  Vm  -  4 
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contradictory,  and  that  the  one  which  leads  to  a  forfeiture  must  be 
rejected;  but  the  clauses  are  not  inconsistent.  .  .  .  All  that  is 
needed  is  for  the  insured  to  bring  himself  within  the  terms  of  both. 
The  first  is  intended  to  save  a  forfeiture,  which  generally  would  be 
incurred  by  the  failure  to  pay  the  annual  premium.  To  this  extent  it 
is  a  privilege  or  advantage  to  the  assured.  The  second  proviso  insists 
upon  rigorous  conditions  —  in  respect  of  what?  Only  of  so  much  of 
any  unpaid  premium  as  the  assui-ed,  instead  of  paying  in  cash,  takes  the 
indulgence  of  onlv  paying  interest  on  at  six  per  cent.  If  he  does  not 
wish  to  incur  theliazard  of  a  forfeiture  on  account  of  this  part  of  the 
premium,  his  remedy  is  easy ;  he  can  presently  pay  his  note  for  the 
premium,  and,  without  more,  he  has  a  paid-up,  non-forfeitable  policy 
for  a  fixed  portion  of  the  sum  contemplated  by  the  instrument  when 
originally  issued.  If  he  wishes,  instead  of  this,  to  take  the  chances  of 
gain,  he  must  at  the  same  time  incur  the  hazard  of  loss,  and  cannot 
complain  if  he  be  held  to  the  terms  of  the  contract  he  has  deliberately 
made." 

Other  pertinent  cases  might  be  cited,  but  these  will  sufl&ce  to  show 
that  the  views  of  the  majority  of  this  court  have  a  very  strong  support 
in  other  jurisdictions ;  and  while  we  concede  that  the  opposmg  views 
of  the  plaintiff  are  sustained  by  some  courts  entitled  to  very  great 
respect,  we  think  the  weight  of  judicial  authority  is  the  other  way. 

The  fii*st  case  cited  in  behalf  of  the  plaintiff,  to  which  we  will  refer, 
is  Fithian  v.  North  Western  Life  Ins.  Co.^  4  Mo.  App.  386,  decided 
October  23,  1877,  by  the  same  court  that  decided  Rvssum  v.  St.  Louis 
Mat.  Fire  Ins.  Co.y  supra^  the  year  previous.  It  was  held  that  non- 
payment of  interest  did  not  forfeit  the  policy  in  that  case,  and  some  of 
tlio  reasoning  at  first  blush  seems  different  from  that  in  the  first  case  ; 
but  Lewis,  J.,  who  delivered  the  opinion,  concurred  in  the  previous 
one,  and  no  allusion  whatever  is  made  to  the  other  case.  It  would 
seem  improbable  that  it  was  the  intention  of  the  court  to  overrule  the 
first  case  or  that  it  was  considered  inconsistent  with  the  last  one,  and 
upon  examination  of  the  policy  we  see  good  ground  for  a  distinction. 
The  first  stipulation  was  tnat  in  case  or  default  the  company  would 
pay  as  many  tenths  of  the  original  sum  as  there  should  have  been  com- 
plete annual  premiums  paid ;  then  followed  the  provision :  **  If  said 
premiums,  or  the  interest  upon  any  note  given  for  premiums,  shall  not 
be  paid  on,  etc.,  .  .  .  tlien  in  every  such  case  the  company  shall 
not  be  liable  for  the  payment  of  the  whole  sum  assured  and  for  such 
part  only  as  is  expressly  stipulated  above."  Here  both  notes  and , 
mterest  are  put  on  the  same  ground,  showing  that  no  distinction  was 
intended,  and  the  company  in  terms  is  made  liable  as  stipulated  —  that 
is,  for  so  many  tenths  of  the  original  sum  insured ;  and  there  were 
other  provisions  in  the  policy  adverted  to  in  the  opinion  showing  that 
no  forfeiture  was  to  arise  because  of  any  default  in  payments,  whether  of 
notes  or  interest.  This  case  it  will  be  seen  may,  tnerefore,  be  widely 
distinguished  from  the  one  at  bar,  in  that  the  policy  in  terms  secures  a 
proportionate  part  against  forfeiture,  while  here,  as  we  have  seen,  it  is 
expressly  forfeited  for  non-payment  of  interest,  with  no  relief  provided. 

The  same  distinction  may  also  he  made  in  regard  to  the  cases  of 
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Sidly  AdrrCr^  v.  N(yrih  Western  Life  Ins.  Co.,  39  Wis.  406 ;  North 
Western  Mut.  Life  Ins.  Co.  v.  LttOe,  56  Ind.  504 ;  Ohde  v.  North 
Western  Life  Ins.  Co.y  40  Iowa,  357 ;  Symonds  v.  Same^  23  Minn. 
491 ;  NariJi  Western  Mut.  Life  Ins.  Co.  v.  Ross,  Adm'r,  63  Ga.  199 ; 
and  Sowne  v.  Boomer ,  36  Ohio  St.  51.  In  all  these  case  the  poUcies 
"were  the  same  as  in  the  case  cited  from  4  Mo.  App.,  supra. 

Of  all  the  cases,  therefore,  cited  in  behalf  of  the  plaintiff,  only  two 
remain  which  are  weighty  in  the  opposing  scale.  The  first  and  the 
strongCT  case  is  that  of  Cowles  v.  Continental  Life  Ins.  Co.  (the  pres- 
ent defendant),  decided  July  31,  1855,  by  the  supreme  court  of  l^ew 
Hampshire,  reported  in  1  New  England  Kep.  247;  S.  C,  2  East.  Rep'r, 
T41,  where  the  action  was  assumpsit  on  a  paid-up  policy  identical  in 
its  provisions  with  the  one  now  in  suit,  and  where  the  defense  was  the 
same.  It  is,  therefore,  irreconcilably  in  conflict  with  the  positions  we 
have  taken. 

In  the  brief  but  forcible  opinion  delivered  by  Doe,  Ch.  J.,  there  is 
no  reference  to  the  authorities.  The  basis  upon  which  the  reasoning 
rests  will  fully  appear  from  the  following  quotation:  "A  significant 
clause  of  the  contract  is  a  conspicuous  marginal  advertisement  describ- 
ing the  writing  as  a  ^  non-forfeitable  endowment  policy.'  The  for- 
feiture clause  qualified  by  the  provision  for  a  '  paid-up '  policy  does  not 
mean  that  the  reduced  *  paid-up,'  ^non-forfeiture'  insurance  is  annually 
forfeitable  for  non-payment.  The  strict  construction  for  which  the 
•lefendant  contends  would  leave  the  insured  exposed  to  a  danger  from 
which  the  reduction  and  conversion  of  the  policy  would  be  generally 
understood  to  relieve  him ;  and  it  is  not  to  be  presumed  that  the  docu- 
ment  was  ingeniously  drawn  up  for  the  purpose  of  fraudulently  obtain- 
ing money  by  non-forfeiture  pretences.  All  parts  of  the  contract  taken 
together  can  be,  and  should  be,  reasonably  and  Uberally  understood  as 
designed  to  accomplish  the  scheme  of  non-forfeiture  for  non-payment 
which  men  in  general  would  believe  the  policy  invited  them  to  accept." 

The  other  case  is  Bruce  v.  Same,  decided  February  26,  1886,  by 
the  supreme  court  of  Vermont,  and  reported  in  4  East.  Rep'r, 
452.  This  was  a  bill  in  chancery  to  compel  the  delivery  of  a  paid-up 
policy  and  payment  of  the  amount  due.  The  court  gave  ihe  same  con- 
struction to  the  original  policy  as  was  given  in  the  New  Hampshire 
case,  but  certain  circulars  issued  by  the  company,  and  the  fact  found 
in  the  case,  that  the  company  regarded  the  premium  notes  as  given  for 
a  loan  of  money,  seem  to  have  been  influential  with  the  court. 

This  case,  however,  recognizes  a  distinction,  already  adverted  to,  and 
which  we  think  applicable  to  the  case  now  under  consideration. 
Powers,  J.,  in  giving  the  opinion,  said  :  **The  case  at  bar  is  unlike 
l^atch  V.  Ins.  Co.,  44  Vt.  481.  There  the  question  arose  upon  the 
e:  instruction  of  a  paid-up  policy,  issued  in  the  place  of  a  former  one 
frunendered,  which  contained  an  express  stipulation  that  certain  suras 
of  interest  should  be  paid  in  advance.  The  action  was  assumpsit  on 
the  paid-up  policy,  and  no  question  was  made  whether  the  paid-up 
policy  was  in  such  form  as  the  insured  was  entitled  to.  Such  as  it  was, 
ne  accepted  it,  and  the  action  was  upon  it  in  the  fonn  it  was  issued 
and  accepted." 
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It  is  manifest  that  our  argument  in  some  particulars  has  gone  beyond 
the  strict  requirements  of  the  present  case,  and  has  tended  in  some 
measure  to  show  that  the  form  of  paid-up  poUcv  issued  to  the  plaintiff, 
and  accepted  by  him,  was  in  accordance  with  tne  original  policy ;  but, 
in  view  of  the  adverse  construction  of  the  same  kind  of  policy  by  the 
courts  of  New  Hampshire  and  Vermont,  and  the  want  of  unammity 
among  the  members  of  this  court  upon  this  subject  we  think  it  best  to 
leave  that  part  of  the  discussion  an  open  question  tor  future  considera- 
tion shoula  the  matter  again  arise,  and  to  restrict  the  present  decision 
to  the  precise  question  stated  at  the  opening  of  our  discussion,  whether 
the  paid-up  policy  involved  in  this  suit  contains  a  pix>vision  whereby 
the  failure  to  pay  interest  has  accomplished  the  forfeiture  of  the 
policy. 

We  advise  that  the  answer  of  the  defendant  to  the  complaint  is 
sufficient. 

Gabpenteb  and  Obanobb,  JJ.,  dissent. 


NEW  JERSEY  SUPREME  COURT  OF  CHANCERY. 


The  Executobs  of  James  C.  Lord,  Deceased,  aot)   Othkes  v.  The 
Caebon  Ibon  Manufacthbing  Compaky.* 

Trespass  —  CJontinuing  —  Damages — ^uttablb  Relief. 

For  a  simple  trespass,  which  is  complete  when  the  force,  by  which  it  is  com- 
mitted, ceases,  and  which  is  continuous  in  nothing  but  the  consequences  which 
maj  flow  from  it  subsequent  to  its  commission,  the  onlj  remedy  known  to  the  law 
is  an  action  of  trespass,  in  which  the  person  injured  must  recover  his  damages 
once  for  all. 

The  jurisdiction  of  courts  of  equity  in  cases  of  trespass  is  purely  preventive ; 
they  may  restrain  a  threatened  trespass  if  the  injury  likely  to  ensue  will  be 
irreparable,  or  they  may  enjoin  the  continuance  or  repetition  of  a  trespass,  but 
for  a  completed  trespass,  which,  as  a  legal  wrong,  is  complete  when  protection  is 
sought,  taev  can  give  no  redress  whatever. 

A  court  of  equity  cannot  award  pecuniary  damages  in  redress  of  a  trespass,  nor 
has  it  authority  to  impose  an  easement  on  the  land  of  a  trespasser  in  redress  of  the 
wrong  done  by  the  trespass. 

As  a  general  rule,  the  only  legal  duty  which  a  trespasser  incurs  by  his 
wrongful  act,  where  his  trespass  is  complete  when  judldiu  aid  is  invoked,  is  a 
liability  to  reimburse  the  person  injured,  in  money,  for  the  loss  which  his  tres- 
pass  has  caused. 

If  an  upper  mine-owner  breaks  through  a  barrier,  which  was  left  by  the  lower 
mine-owner  for  the  purpose  of  protecting  his  mine  against  the  water  which  other- 
wise would  flow  from  the  upper  into  the  lower  mine,  the  trespasser  is  answerable 
for  the  damages,  including  the  cost  of  restoring  the  barrier,  but  the  trespass,  in 
such  case,  imposes  no  le^^  duty  u];>on  the  trespasser  to  either  close  the  opening, 
or  to  prevent  the  water  m  his  mine  from  flowing  through  the  opening  into  the 
lower  mine.  The  flowage  of  water  from  the  upper  mine  into  the  lower,  through 
an  opening  thus  made,  is  neither  the  continuance  of  a  trespass,  nor  of  a  nuisance, 
and  gives  no  distinct  ground  of  action. 

*See  UUney.N^York,  etc.,  B,  Co.,  100  N.  T.  98  ;  4  East.  Rep'r,  80. 
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If  the  damages  resulting  from  a  trespass  are  aggravated  or  increased  by  the 
folly,  willful  obstinacy,  or  gross  carelessness  of  the  injured  person,  such  part  of 
his  loss  as  is  directly  attributable  to  his  own  fault  cannot  be  recovered. 

Where  one  person  makes  a  grant  of  land  to  another,  reserving  the  minerals  in 
the  land,  a  covenant  will  be  implied,  in  the  absence  of  all  words  to  that  effect, 
and  solely  from  the  nature  of  the  transaction,  that  the  grantor,  in  removing  the 
minerals  reserved,  shall  leave  or  provide  sufficient  support  for  the  surface  to 
prevent  its  subsidence. 

Land  on  a  lower  level  is  under  a  natural  servitude  to  that  located  above  it,  to 
receive  the  water  flowing  down  to  it  naturally. 

For  damages  resulting  from  natural  causes,  or  from  lawful  acts  done  in  a  proper 
manner,  the  law  gives  no  redress,  such  losses  being  regarded  as  damnum  absque 
injuria,  but  where  one  of  two  adjoining  mine-owners  conducts  water  into  his 
neighbor's  mine,  which  would  not  otherwise  go  there,  or  causes  it  to  go  there  at 
different  times  and  in  greater  quantities  than  it  would  go  there  naturally,  he 
commits  a  legal  wrong. 

The  owner  of  mineral  land  has  a  right  to  take  away  the  whole  of  the  minerals 
in  his  land,  for  such  is  the  natural  course  of  uses  of  such  land,  and  if  in  the 
course  of  such  user,  water  accumulates  on  his  land,  either  on  the  surface  or 
underground,  and  then  passes  off,  bv  the  operation  of  the  laws  of  nature,  into  the 
land  of  his  neighbor,  his  neighbor  has  no  legal  cause  ot  complaint. 

On  final  hearing  on  bill  and  answer,  and  proofs  taken  in  open  court* 

S.  H,  LitUe  BudTheodore  Little^  for  complainants.  Henry  G.  Pit- 
ney j  for  defendants. 

Van  Fleet,  V.  C.  The  questions  in  dispute  in  this  case  relate  to  the 
rights  and  duties  of  persons  owning  adjoining  mines  in  the  coimty  of 
Morris.  They  have  both  worked  the  same  vein  of  ore,  but  at  different 
levels,  and  at  different  times,  the  defendants'  mine  being  above  that  of 
the  complainants,  and  having  been  first  worked  in  order  of  time.  The 
main  purpose  of  the  complainants'  suit  is  to  procure  a  decree  which 
will  protect  them  against  injuries,  which  they  allege  they  now  suffer  from 
the  flowing  of  water  from  the  defendants'  mine  into  theirs,  and  which 
will  also  give  them  protection  against  injuries,  which  they  say  they  will 
inevitably  sustain  in  the  future,  if  the  defendants  are  allowed  to  do  what 
they  threaten,  namely,  "  reduce  the  pillars  and  walls  of  their  mine  and 
let  its  surface  subside."  The  complainants  ask  protection  it  will  be 
observed,  against  both  present  and  prospective  injury. 

The  facts  on  which  the  complainants  rest  thejr  right  to  be  relieved 
against  present  injury  may  be  summarized  as  follows :  "  The  Carbon 
Iron  Oompanj  were  the  predecessors  in  title  of  the  defendants ;  they 
owned  the  mme  now  owned  by  the  defendants,  up  until  June,  1878, 
when,  under  a  decree  of  this  court,  directing  the  safe  of  certain  mort- 
ffaged  premises,  this  mine,  with  other  Imds,  was  conveyed  to  the 
defendants.  The  Carbon  Iron  Company,  while  they  owned  the  defend- 
ants' mine,  worked  over  the  boundary  line,  and  took  ore  from  the 
complainants'  land.  The  time  when  tms  trespass  was  committed  is  not 
fixed  with  entire  certainty.  The  bill  does  not  allege  when  it  was  com- 
mitted ;  it  simply  saprs,  that  the  Carbon  Iron  Company,  while  they  were 
in  possession,  committed  a  trespass  by  working  over  the  line.  The 
answer,  howevel*,  says,  that  it  was  committed  somewhere  about  the 
year  1872,  and  the  proofs  render  it  tolerably  clear  that  it  was  commit- 
ted near  that  time ;  certainly  prior  to  1875.  The  point  where  it  was 
committed  is  about  one  hundred  feet,  measured  vertically,  below  the 
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surface.  There  is  a  dispute  between  the  parties  as  to  the  true  location 
of  the  division  line,  and  a  large  amount  of  evidence  was  submitted  by 
each  in  support  of  their  respective  claims,  but,  without  expressing  an 
opinion  as  to  which  claim  is  vindicated  by  the  evidence,  I  snail,  for  the 
purposes  of  this  discussion,  treat  the  line  claimed  by  the  complainants 
as  the  true  one.  Adopting  their  line  as  the  true  one,  the  wrongful  act 
of  the  Carbon  Iron  Company,  which  the  complainants  seek  to  make  in 
part,  the  basis  of  the  relief  they  ask  against  the  defendants,  consisted  in 
making  an  excavation  or  hole  in  the  complainants'  land,  one  hundred 
feet  bdow  the  surface,  for  a  distance  of  about  forty-seven  feet  beyond 
the  property  line.  A  second  trespass  was  committed  in  1881.  The 
defendants'  lessees  were  the  wrong-doers  in  this  instance.  This  tres- 
pass was  committed  at  a  point  about  two  hundred  feet,  vertical  meas- 
urement, below  the  surface,  and  consisted  in  making  an  excavation 
beyond  the  division  line  for  a  distance  of  about  thirty  feet. 

The  two  wrongful  acts  just  described,  form  the  sole  foundation  of 
the  complainants'  right  to  relief  against  present  injury.  Neither  the 
defendants,  nor  those  who  precedea  them  in  title,  nor  those  who  have 
succeeded  to  any  of  their  rights,  have,  by  the  exercise  of  force  or 
violence,  committed  any  other  wrong  against  the  complainants.  It  is 
not  claimed  that  these  trespasses,  at  the  time  they  were  committed,  did 
the  complainants  any  immediate  irreparable  injury,  or  even  serious 
harm,  but  it  is  consequences  which  have  since  flowed  from  them — con 
sequences  produced  by  the  complainants'  own  subsequent  acts,  which 
have  inflicted  the  injuries  against  which  they  ask  protection. 

The  complainants  did  not  begin  to  open  their  mine  until  the  fall  of 
1880.  They  then  sunk  a  shaft  at  a  point  where  they  knew  it  must,  if 
carried  down  on  the  vein,  strike  the  excavation  which  the  Carbon 
Iron  Company  had  previously  made  in  their  land,  and  that  an  opening 
between  the  two  mines  would  thus  be  made,  and  that  when  it  was 
made,  the  inevitable  result  would  be,  if  no  barrier  was  erected  to  bay 
back  the  water  rising  in  the  defendants'  mine,  that  the  water  would 
flow  down  into  their  mine.  The  location  of  their  shaft  was  judiciously 
selected.  It  was  placed  where  it  could  be  constructed  witn  the  least 
expense,  and  be  used  to  the  greatest  advantage.  Their  superintendent, 
however,  says — and  he  is  the  person  who  selected  the  site  for  the 
shaft  —  that  he  expected,  when  ne  located  the  shaft,  that  in  sinking  it 
he  would  break  into  the  excavation  made  by  the  Carbon  Iron  Com- 
pany, and  that  he  knew  if  he  did,  an  opportunity  would  be  afforded  to 
the  complainants  to  turn  the  water  rising  in  their  mine  above  that  point, 
into  the  defendants'  mine ;  and  he  also  says  that  he  thought  if  at  any  sub- 
sequent time  it  should  become  necessary  to  protect  the  complainants  mine 
against  the  water  rising  in  the  defendants  mine,  that  he  could  do  it  by 
building  a  dam  across  the  opening.  The  first  opening  between  the 
two  mines  was  made  in  sinking  the  shaft,  in  the  manner  the  com- 
plainants' superintendent  expected  it  would  be  made.  And  the  second 
was  made  by  the  complainants'  miners  in  blasting.  A  hole  was  drilled 
immediately  above  wnere  the  second  excavation  across  the  line  had 
been  made,  and  was  then  charged  with  powder,  and  tired.  The  blast 
was  not  successful.     Two  of  the  complainants'  miners  say  that  they  sup- 
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posed  the  reason  why  it  was  not  successful  was  that  the  bottom  of  the 
drill  hole  had  happened  to  be  near  a  crevice  or  fissure  in  the  rock,  and 
that  when  the  powder  exploded  the  force  produced,  spent  itself  in  this 
opening.  A  new  bottom  was  then  made  for  the  hole,  and  it  was  again 
charged  with  powder,  and  when  this  second  charge  exploded,  a  hole  as 
large  as  a  man's  head  was  made  between  the  two  mines.  This  hole  was 
afterward  enlarged  by  the  use  of  picks,  so  that  an  ordinary  person  could 
pass  through  it  from  one  mine  to  the  other.  At  the  time  this  last  open- 
ing was  made,  the  complainants'  mine  had  no  means  of  ventilation 
except  through  its  shaft  and  the  upper  opening  made  into  the  defend- 
ants' mine.  One  of  the  miners  wno  assisted  in  making  the  second 
opening  says  that  the  complainants'  mine  needed  ventilation,  and  that 
after  the  second  opening  was  made,  its  ventilation  was  much  better  than 
it  was  before. 

The  surface  above  the  mines  is  low  and  wet,  and  they  both,  con- 
sequently, carry  a  large  quantity  of  water.  Thev  are  both  wet  mines. 
Through  the  two  openings  made  in  the  manner  just  described,  all  the 
water  rising  in  the  defendants'  mine,  above  the  openings,  is  given  a 
free  passage  into  the  complainants'  mine,  and  it  is  against  the  injury 
inflicted  by  this  flowage  tnat  the  complainants  ask  protection.  They 
insist  that  upon  the  facts  above  stated  they  are  entitled  to  an  injunc- 
tion restrainmg  the  defendants  from  permitting  the  water  rising  in  the 
defendants'  mine  from  flowing  througn  these  openings  into  theirs.  The 
complainants'  right  to  the  relief  they  ask,  it  will  be  perceived,  stands 
distinctly  and  exclusively  on  two  simple  trespasses,  neither  of  which 
was  committed  by  the  defendants. 

The  material  question  then  would  seem  to  be,  has  this  court  any 
power,  for  injuries  like  those  from  which  the  complainants  are  now 
suffering,  and  which  proceed  from  causes  like  those  which  produce  the 
complainants'  injuries,  to  give  redress  by  the  exercise  of  its  prohibitory 
power?  For  a  simple  trespass,  which,  as  a  legal  wrong,  is  complete 
when  the  force  by  which  it  is  committed  ceases,  and  which  is  con- 
tinuous in  nothing  but  the  consequences  which  may  flow  from  it  sub- 
sequent to  its  commission,  the  only  remedy  known  to  the  law  is  an 
action  of  trespass,  in  which  the  person  injured  must  recover  his  dam- 
ages once  for  alL  The  damages  recovered  in  a  suit  founded  on  such  a 
cause  of  action,  and  the  sum  recovered  must,  therefore,  necessarily 
embrace  compensation  for  all  the  injury,  whether  it  be  past,  present  or 
future,  certain  or  contingent,  known  or  unknown.  Courts  of  equity, 
'incases  of  trespass,  exercise  a  limited  and  not  a  general  jurisdiction. 
They  may  prevent  or  stop  a  trespass,  but  they  cannot  otherwise 
redi^BSS  a  wrong  of  that  kind.  They  may  restrain  a  threatened  trespass, 
if  the  injury  hke  to  ensue  will  be  irreparable,  or  they  may  enjoin  the 
continuance,  or  repetition  of  a  trespass,  but  for  a  completed  trespass, 
which  is  finished  and  ended  when  protection  is  sought,  they  can  give 
no  redress  whatever.  And  the  reason  is  manifest ;  their  jurisdiction 
being  purely  preventive,  if  the  wrong  is  already  done  when  their  power 
is  invoiced,  they  cannot  prevent  the  wrong.  The  doing  of  that  which 
is  already  done  cannot  be  prevented.  For  a  past  trespass,  which,  as  a 
legal  wrong,  is  complete  when  redress  is  sought,  no  redress  can  be  given 
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except  compensation  in  money,  by  way  ot  damages,  and  redress  in 
that  form  cannot  be  administered  by  a  court  of  equity.  In  cases  where 
the  damages  are  not  susceptible  of  exact  estimation,  and  where  no 
standard  of  measurement  exists  except  such  as  an  experienced  -judgment 
will  approve,  it  has  been  declared  by  the  highest  court  of  tnis  State, 
that  tnis  court  cannot  admeasure  them,  but  their  admeasurement, 
in  all  such  cases,  belongs  exclusively  to  the  common-law  courts.  Paly» 
V.  Jewett^  5  Stew.  312. 

Therefore,  if  the  wrong  which  forms  the  ground  of  this  action  had 
been  committed  on  the  surface,  and  had  consisted  of  an  excavation 
made  in  the  complainants'  land,  and  also  of  the  removal  of  a  soUd  stone 
wall,  erected  by  the  complainants  on  their  own  land  to  prevent  the 
water  of  a  nond,  standing  on  the  defendants'  land,  from  overflowing 
theirs,  and  tne  effect  of  the  defendants'  wrongful  acts,  in  making  the 
excavation  and  removing  the  wall,  had  been  to  produce  a  continuous 
discharge  of  the  water  of  the  pond  over  the  complainants'  land,  which 
would  continue,  ^^onstantly  inflicting  additional  injury,  so  long  as  the 
wall  was  not  restored,  and  the  complainants  had  failed  to  apply  for 
protection  while  the  wrong  was  in  progress,  but  came  seeking  it  after 
all  force  and  violence  had  ceased,  and  after  the  defendants'  trespass,  as 
a  legal  wrong,  was  fully  completed,  though  its  injurious  consequences 
were  still  in  progress,  I  consider  it  entirely  clear,  on  principle,  that, 
under  such  a  condition  of  facts,  this  court  would  be  powerless  to  give 
the  complainants  any  relief  whatever. 

It  is  certain  that  the  trespass  could  not  be  restrained,  for,  as  already 
remarked,  it  is  impossible  to  restrain  or  prevent  the  doing  of  that  which 
has  already  been  done.  It  is  equally  certain  that  this  court  has  no 
power  to  decree  the  payment  of  pecuniary  damages  in  satisfaction  of 
such  a  wrong.  And  1  know  of  no  power  in  this  court,  or  in  any  other, 
which  gives  it  authority,  where  one  person  had  made  an  excavation  in 
the  land  of  another,  to  command  the  aggressor  to  go  back  and  fill  up 
the  excavation  and  restore  the  land  to  its  original  condition.  Such  a 
decree  would,  I  think,  be  entirely  anomalous,  having  the  support  of 
neither  precedent  nor  principle.  And  it  would  produce  this  incongruous 
state  of  affairs,  to  redress  the  first  trespass  the  court  would  command 
the  aggressor  to  commit  a  second.  Nor  do  I  think  that  this  court  has 
power,  in  such  a  case,  to  compel  the  wrong  doer  to  erect  a  wall  on  his 
own  land  to  protect  the  injured  party  against  the  consequences  of  his 
wrongful  acts.  The  practical  effect  of  such  an  exercise  of'^power,  it  will 
be  observed,  would  be  to  fasten  a  perpetual  easement  on  the  lands  of 
the  aggressor  as  a  remedy  for  a  trespass  committed  by  him  on  the 
land  of  his  neighbor.  I  have  never  understood  that  it  was  possible  for 
any  such  consequence  to  flow  from  a  trespass,  nor  that  it  was  possible 
for  an  easement  to  have  its  origin  in  such  a  source.  Acts  which  are 
wrongful  in  their  origin  may  be  repeated  so  frequently  and  so  long  as 
to  raise  the  presumption  of  a  grant,  and  thus  transform  what  was 
originally  wrongful  into  a  right,  but  I  know  of  no  act  which  a  wrong- 
doer may  do  on  the  land  of  another  which  will  give  the  person  injured 
a  right  of  any  kind  in  the  land  of  the  wrong-doer. 

It  would  seem,  therefore,  to  be  entirely  clear,  that  if  the  trespasses. 
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on  which  the  complainants  ground  their  right  to  relief,  had  been  com- 
mitted on  the  surface,  this  court  would  have  been  without  the  slightest 
pretense  of  jurisdiction  over  the  case,  and  that  the  only  remedy  to  which 
the  complainants  could  in  that  case  have  had  recourse  would  have  been 
an  action  at  law.  But  the  complainants  say  that  their  right,  in  this 
respect,  is  changed  by  the  place  where  the  trespasses  were  committed 
ana  by  the  character  and  consequences  of  the  trespasses.  The  propo- 
sition on  whidi  they  rest  their  right  to  a  remedy  in  equity  is  this :  that 
tiie  defendants,  by  their  trespasses,  having  placed  the  two  mines  in  such 
position  or  relation  to  each  other,  that  water,  rising  in  the  defendants' 
mine,  must  necessarily,  by  force  of  the  law  of  gravitation,  flow  into  that 
of  the  complainaats',  they  thereby  imposed  upon  themselves,  as  a  con- 
sequence of  their  wrong,  a  legal  duty  to  prevent  the  water  accumulat- 
ing in  their  mine  from  flowing  into  the  complainants'  mine  ;  and  that 
inasmuch  as  the  complainants  can  only  have  adequate  protection  against 
the  injuries  which  will  arise  from  the  violation  of  this  duty,  by  an 
injunction  commanding  the  defendants  to  prevent  the  water  in  their 
mine  from  flowing  into  the  complainants'  mine,  their  right  to  relief  in 
eauity  is  dear,  for  the  reason  that  a  court  of  equity  is  the  only  tribunal 
wnich  can  effectually  and  adequately  redress  their  wrongs.  This  propo- 
sition, it  will  be  observed,  goes  to  the  length  of  declaring,  that  it  is  a 
settled  rule  of  law  that  a  trespass,  which  is  complete  in  every  thing 
except  its  damnifying  consequences,  when  suit  is  brought,  will,  in  a  case 
like  the  present,  raise  a  duty  against  the  person  committing  it  to  do 
something  more,  in  making  redress  for  it,  than  to  pay  pecuniary  dam- 
ages. No  such  duty,  it  is  dear,  exists  by  force  of  any  general  principle, 
and  if  it  exists  at  all,  it  must  be  as  an  exception  to  some  general  rule. 
According  to  the  rule  which  prevails  generally,  if  not  universally,  in 
such  cases,  the  only  legal  duty  which  a  trespasser  incurs  by  his  wrong- 
ful act,  where  his  act  as  a  legal  wrong  is  complete  when  judicial  aid  is 
involved,  is  a  liability  to  reimburse  tne  injured  person,  in  money,  for 
all  loss,  both  direct  and  consequential,  whicn  his  trespass  has  caused. 

If  A.  breaks  the  windows  oi  B.'s  house,  and  a  rain-storm  should  after- 
ward occur  before  B.  could,  by  the  exercise  of  reasonable  diligence, 
have  the  windows  repaired,  and  his  house  should  in  consequence  be 
seriously  injured  by  the  rain,  B.,  in  a  suit  against  A.,  would  be  entitled 
to  recover  all  the  damages  which  his  house  had  sustained,  as  well  those 
resulting  from  the  destruction  of  the  windows  as  those  subsequently 
caused  by  the  rain.  But  B.  could  not  leave  his  windows  in  the  insecure 
condition  in  which  A.'s  wrongful  act  put  them,  and  then  maintain  an 
action  against  A.  for  not  repairing  them.  To  allow  B.  to  maintain  an 
action  against  A.  for  not  repairing  the  windows  would  involve  this 
absurdity.  A.  would  have  no  right  to  enter  B.'s  close  to  repair  the 
windows  —  if  he  went  there,  even  for  that  purpose,  he  would  commit 
a  f  urtlier  trespass  —  and  so  if  B.  should  be  allowed  to  maintain  an  action 
against  A.  for  not  repairing  the  windows,  his  action  would  rest  on  A.'s 
not  doing  that  which  he  had  no  right  to  do. 

The  only  judicial  hint  ever  given,  so  far  as  I  am  aware,  that  it  was 
possible  for  a  duty,  like  that  which  the  complainants  charge  against  the 
defendants,  to  spring  from  a  trespass,  was  thrown  out  by  Chief  Baron 
Vol.  VIII.  —  6 
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Pollock,  in  disposing  of  a  demurrer  to  a  declaration  in  Firmstone  v, 
Wheeley^  2  Dowl.  &  Lownd.  203.  The  declaration  alleged  that  the 
defendant  had  committed  a  trespass  on  the  plaintiff's  land,  by  remov- 
ing a  barrier  which  the  plaintiff  had  left  there  to  protect  his  mine 
against  water  accumulating  in  the  defendant's  mine,  and  that  in  conse- 
quence of  the  defendant's  trespass,  the  water  in  his  mine,  wliich  the 
barrier,  if  it  had  been  left  undisturbed,  would  have  held  back,  now 
flowed  into  the  plaintiff's  mine.  The  declaration  then  charged  that  it 
became  the  defendant's  duty,  in  consequence  of  his  having  unlawfully 
removed  the  only  barrier  between  the  two  mines,  to  so  deal  with  the 
water  accumulating  in  his  mine  as  to  prevent  it  from  flowing  into  the 
mine  of  the  plaintiff.  The  chief  baron,  in  deciding  the  question  raised 
by  the  demurrer,  said :  "  There  may,  perhaps,  be  a  difference  as  regards 
the  law  between  the  barrier  of  a  mine  and  a  fence  above  ground.  If 
a  wall  is  knocked  down  the  owner  may  maintain  an  action  of  trespass ; 
but  he  cannot,  by  omitting  to  rebuild  it,  bold  the  defendant  always 
responsible  for  any  consequential  damages.  But  here  the  plaintiff  says 
that  the  removal  of  the  barrier  is  irreparable,  and,  therefore,  the  duty 
alleged  in  this  declaration  may  well  arise."  This,  it  will  be  seen,  is 
at  most  a  mere  intimation  that  such  may  be  the  law.  The  case  does  not 
decide  that  a  trespass  will  create  any  such  duty  and  it  has  never  been  so 
understood.  Lord  Denman,  in  speaking  of  it  in  Clegg  v.  Dearden^  12 
Ad.  &  El.  ('N.  S.)  601,  said  that  it  had  not  been  determined  in  that  case 
that  any  sucn  duty  or  obligation  would  flow  from  a  trespass ;  and  in  Smith 
V.  Kenwicky  7  Man.,  Grane.  &  Scott,  564,  the  court,  in  reviewing  the  last 
remark  attributed  to  the  chief  baron,  said  that  the  case  could  hardly  be 
treated  as  a  decision.  If  these  criticisms  of  Firmstone  v.  Whedey^  do 
not  show  that  no  such  duty  exists,  they  are  certainly  suflScient  to  raise 
serious  doubts  respecting  its  existence.  'Whether  it  exists  or  not  is  a 
disputed  question  of  law,  and  while  that  remains  the  case  no  injunction 
or  other  equitable  relief  can  be  granted.  So  long  as  the  defendants' 
duty  is  in  doubt  there  must  also  be  doubt  respecting  the  complainants' 
legal  right,  for  if  the  defendants  are  not  subject  to  the  duty  claimed, 
the  complainants  are  without  legal  right,  and  where,  as  in  this  case,  a 
complainant  asks  protection  against  injury  arising  from  the  violation  of 
a  legal  right,  he  is  not  entitled  to  what  he  asks,  unless  he  can  show  that 
the  right  on  which  his  title  to  relief  rests  is  settled  as  a  matter  of  law. 
There  is,  however,  authority  declaring  directly  that  no  such  duty 
exists.  To  this  extent,  I  think,  the  law  pertinent  to  this  branch  of  the 
case  must  be  considered  settled ;  that  for  wrongs,  hke  those  of  which  the 
complainants  complain,  there  is  but  a  single  remedy,  and  that  is  an 
action  of  trespass ;  and  that  the  only  duty  which  a  wrong-doer  incurs 
by  the  commission  of  such  wrongs  is  a  liability  to  answer  in  damages 
for, the  loss  his  wrongs  have  caused.  These  are  the  doctrines  established 
by  Clegg  v.  Deardon^  supra.  The  plaintiff's  right  of  action  in  that  cajse 
rested  on  the  same  duty  which  the  complainants  here  seek  to  fasten 
upon  the  defendants.  The  defendant  had  broken  down  a  barrier  which 
the  plaintiff  had  left  on  his  land  to  protect  his  mine  against  water  rising 
in  the  defendant's  mine.  The  parties  owned  adjoining  mines,  the  plain- 
tiff's being  the  lower  of  the  two.     The  plaintiff  brought  an  action  of 
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trespass  against  the  defendant,  had  a  recovery,  and  his  damages  were 
subsequently  paid.  The  plaintiff  afterward  suffered  further  damages, 
damages  which  were  not  covered  by  the  previous  recovery,  and  to 
recover  such  subsequent  damages  lie  brougnt  an  action  on  the  case 
against  the  defendant  for  wrongfully  keeping  open  and  continuing  the 
aperture  between  the  two  mines  which  he  had  made  in  breaking  down 
the  plaintiffs  barrier.  The  case  was  submitted,  on  a  special  verdict,  to 
the  court  of  queen's  bench,  for  judgment,  whether,  on  the  facts  above 
stated,  the  plaintiff  could  recover.  The  court  held  that  he  could  not. 
It  was  saia,  leaving  the  aperture  open,  in  consequence  of  which  the 
water  continued  to  flow  from  the  defendant's  mine  into  the  plaintiff's, 
afforded  no  distinct  ground  of  action,  as  for  the  continuance  of  a  tres- 
pass or  of  a  nuisance ;  the  flowing  of  the  water,  and  the  damage  thereby 
<»used  to  the  plaintiff,  was  merely  consequential  to  the  making  of  the 
aperture,  and  for  that  the  plaintiff  had  already-received  compensation. 
The  pith  of  Lord  Denman  s  argument  against  the  plaintiffs  right  to 
recover  was  expressed  as  follows :  "  There  is  a  legal  obligation  to  discon- 
tinue a  trespass  or  remove  a  nuisance,  bur  there  is  no  such  obligation 
opon  a  trespasser  to  replace  what  he  has  pulled  down  or  discharged 
npon  the  land  of  another,  though  he  is  liable  in  an  action  of  trespass  to 
compensate  in  damages  for  the  loss  sustained.  The  defendant,  having 
made  an  excavation  and  aperture  in  the  plaintiffs  land,  was  liable  to 
an  action  of  trespass,  but  no  cause  of  action  arises  from  his  omitting  to 
re-enter  the  plaintiffs  land  and  fill  up  the  excavation.  Such  an  omission 
is  neither  a  continuation  of  a  trespass,  nor  of  a  nuisance,  nor  is  it  a 
breach  of  any  legal  duty."  Substantially  the  same  views  were  expressed 
bjT  the  court  in  Smith  v.  Kenwick^  supra. 

The  law,  as  established  by  Clegg  v.  Deardon^  was  adopted  and 
enforced  in  WiUia/ma  v.  Pomeroy  Uoal  Co.^  37  Ohio  St.  683.  The 
defendants  in  this  case,  while  working  out  the  coal  in  their  land,  broke 
over  the  line  and  took  coal  belonging  to  the  adjacent  owner  for  a  dis- 
tance of  from  thirty-six  to  thirty-nme  feet.  This  trespass  was  com- 
mitted in  1861,  and  the  defendants  abandoned  their  mine  in  1862.  In 
1864  the  plaintiff  acquired  title  to  the  land  upon  which  the  defendants' 
trespass  had  been  committed.  In  1868,  the  plaintiffs  workmen,  while 
taking  out  his  coal,  broke  into  the  excavation  made  by  the  defendants, 
and  through  the  opening  thus  made,  the  water  which  had  collected  in 
the  defendants'  mine  was  let  into  the  plaintiffs  mine,  and  flooded  it. 
The  plaintiff  subsequently,  and  after  the  right  of  action  for  the  trespass 
committed  in  1861  had  become  barred  by  statute,  brought  an  action  to 
recover  the  damages  which  he  had  sustained  by  the  nooding  of  his 
mine.  He  insisted  that  the  defendants' wrong  was  in  legal  substance 
a  continuing  nuisance ;  that  while  it  was  true  their  wrong  had  its  origin 
in  the  trespass  committed  in  1861,  yet  its  injurious  consequences  aid 
not  cease  with  the  trespass,  but  were  contuiuous,  those  most  remote 
causing  the  utter  ruin  oi  his  mine,  and  the  damnifying  consequences  of 
the  wrong  should,  therefore,  be  treated  like  the  mjnries  innicted  by 
other  continuing  nuisances,  and  be  adjudged  to  be  the  proper  basis  of 
successive  actions.  The  court  refused  to  adopt  this  view,  but,  on  the 
contrary,  held,  that  the  case  was  one  of  simple  trespass  and  not  of 
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nuisance,  and  that  any  bar  or  extinguishment  of  the  right  of  action  for 
the  trespass,  whether  it  arose  from  a  lapse  of  time  or  a  prior  recovery, 
absolved  the  defendants  from  all  liability  for  the  trespass  or  any  of  its 
consequences. 

A  recent  decision  of  the  supreme  court  of  Michigan  adopts  the  doc- 
trine laid  down  in  these  two  cases,  in  all  its  length  and  breadth.  The 
case  referred  to  is  the  National  Copper  Company  v.  Minnesota  Min- 
ing Compami^  56  Mich.  The  plaintiff  and  defendant  owned  adjoining 
copper  mines,  each  holding  their  land  in  fee.  The  plaintiff,  in  work- 
ing out  its  ore,  left  a  wall  of  rock,  from  fifteen  to  eighteen  feet  thick, 
next  to  the  defendant's  mine.  The  defendant  left  no  barrier,  but  in 
taking  out  its  ore,  worked  not  only  up  to  the  boundary  line,  but  over 
it,  breaking  into  the  plaintiffs  mine  at  two  different  points,  at  one  of 
which  its  trespass  extended  over  on  the  plaintiffs  land  about  twenty 
feet.  The  plaintiff  su'bsequently,  in  making  blasts  in  its  mine,  broke 
into  these  excavations,  and  openings  were  thus  made  between  the  two 
mines,  by  which  the  water  in  the  defendant's  mine  was  let  into  that  of 
the  plaintiff.  The  defendant  afterward  abandoned  its  mine,  first  rob- 
bing it  by  taking  out  all  the  ore  which  had  been  left  for  supports.  In 
consequence  of  the  removal  of  the  supports,  the  surface  of  tne  defend- 
ant's mine  caved  in,  and  depressions  were  thus  made,  into  which  the 
water  produced  by  rains  ana  melting  snow  collected,  and  then  sank 
into  the  defendant's  mine,  and  from  there  flowed  through  these  open- 
ings into  the  plaintiffs  mine.  The  plaintiff,  after  its  riflrht  of  action 
for  the  original  trespass  was  barred  by  statute,  brought  an  action 
against  the  defendant.  It  put  its  right  to  maintain  its  action  on  two 
grounds :  first,  that  the  defendant's  trespass  was  a  continuing  wrong ; 
and  second,  that  the  defendant  having  wrongfully  removed  the  barrier 
which  the  plaintiff  had  left  for  the  protection  of  its  mine,  and  thereby 
caused  the  water  in  the  defendant's  mine  which  the  barrier  would,  if  it 
had  been  left  undisturbed,  have  kept  there,  to  flow  into  the  plaintiffs 
mine,  thereby,  as  a  legal  consequence  of  its  wrong,  imposed  upon  itself 
an  obligation  either  to  close  the  openings,  or  to  prevent  the  water  in 
its  mine  from  flowing  through  them  into  the  plaintiffs  mine.  The 
plaintiff  recovered  a  judgment  for  a  large  sum  in  the  court  of  original 
jurisdiction.  The  case  was  then  removed  to  the  supreme  court,  and 
there  both  grounds  taken  by  the  plaintiff  were  declared  fallacious. 
Chief  Justice  Cooley,  who  pronounced  the  opinion  of  the  court,  said, 
in  discussing  the  plaintiffs  nrst  ground :  "  Tne  case  before  us  was  one 
of  admitted  trespass,  from  whicn  immediate  damage  resulted.  Had 
suit  been  brought  at  that  time,  all  the  natural  and  probable  damage  to 
result  from  the  wrongful  act  would  have  been  taken  into  account,  and 
the  plaintiff  would  have  recovered  for  it.  But  there  was  no  continuous 
trespass  from  that  time  on.  The  defendant  had  built  no  structure  on 
the  plaintiffs  premises,  was  occupying  no  part  of  them  with  any  thing 
it  had  placed  tnere,  and  was  in  no  way  interrupting  the  plain  tifirs  occu- 
pation or  enjoyment.  All  it  had  left  there  was  a  hole  in  the  wall.  But 
there  is  no  analogy  between  leaving  a  hole  in  a  wall  on  another's  prem- 
ises, and  leaving  houses  or  other  obstructions  there  to  incumber  or 
hinder  his  occupation.     Physical  hindrances  are  a  continuance  of  the 
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original  wrongful  force,  but  the  hole  is  only  the  consequence  of  a 
wrongful  force,  which  ceased  to  operate  the  moment  the  hole  was 
made.'^ 

The  chief  justice  then  discusses  the  second  ground  taken  by  the 
plaintiff  with  more  elaboration,  and  a  greater  wealth  of  illustration, 
than  it  is  discussed  in  either  Clegg  v.  Deardon  or  Williams  v.  Pomeroy 
Coal  Company^  bot  he  rests  his  repudiation  of  it  at  last  on  the  princi- 
ple established  by  those  cases. 

On  the  important  Question,  whether  the  remedy  given  by  the  common 
law  in  cases  of  this  Kind,  where  the  damages  nowing^from  a  trespass 
contemporaneous  with  its  commission,  or  shortly  afterward,  may  be 
very  insignificant  in  comparison  with  those  whicn  may  result  from  it 
at  a  date  long  subsequent  to  its  commission,  is  adequate  to  enable  a 
court  of  law  to  do  full  and  complete  justice  to  the  person  aggrieved, 
the  chief  justice  speaks  as  follows:  "The  wrong  to  the  plaintiff  con- 
sisted in  breaking  down  the  wall  which  had  been  left  by  it  in  its  opera- 
tions. If  any  damage  might  possibly  result  from  this,  which  was  not 
then  so  far  probable,  that  a  jury  could  have  taken  it  into  account  in 
awarding  damages,  the  plaintiff  was  not  without  redress.  It  would 
liave  been  entitled  in  a  suit  then  brought  to  recover  the  cost  of 
restoring  the  barrier  which  had  been  taken  away ;  and,  if  it  had  done 
so,  and  made  the  restoration,  the  damage  now  complained  of  could  not 
have  happened.  *  It  thus  appears  that  complete  redress  could  not  have 
been  had  in  a  suit  then  brought,  and,  that  being  the  case,  the  plaintiff 
is  not  entitled  to  recover  now  for  an  injury  for  which  an  award  of  the 
means  of  prevention  was  within  the  right  of  action  which  was  suffered 
to  become  barred.  The  right  which  then  existed  being  a  right  to 
recover  for  all  the  injury  that  had  been  suffered,  including  the  loss  of 
the  dividing  barrier,  it  would  not  have  been  competent  for  the  plain- 
tiff, had  suit  then  been  brought,  to  leave  the  loss  of  the  barrier  out  of 
account,  awaiting  possible  special  damages  to  flow  therefrom  as  a 
ground  for  a  new  suit.  The  wrong  which  had  then  been  committed 
was  indivisible,  and  the  bar  of  the  statute  must  be  as  broad  as  the 
remedy  was  which  it  extinguishes."  These  adjudications  make  it 
entirely  clear  that  the  wrongral  acts  imputed  to  the  defendants  imposed 
no  such  duty  upon  them  as  that  which  the  complainants  seek  to  fasten 
upon  them  ;  and  they  also  demonstrate  that  the  only  remedy  to  which 
the  complainants  could  ever  have  had  recourse,  for  the  redress  of  the 
wrongs  lor  which  they  complain,  was  an  action  of  trespass. 

So  fer  the  case  has  been  considered  as  though  the  defendants  had 
themselves  committed  the  trespasses  of  which  complaint  is  made,  and, 
also,  as  though  the  damages,  against  which  protection  is  sought,  were 
all  caused  by  the  unlawful  acts  of  the  defendants,  and  were,  tnerefore, 
legally  chargeable  against  them.  This,  however,  is  not  the  fact.  The 
defendants  committed  neither  trespass ;  nor  is  it  true  that  all  the  dam- 
ages the  complainants  have  since  sustained  resulted  from  the  tres- 
passes. They  were  to  a  large  extent  self-inflicted.  As  already  remarked, 
the  proofs  show  that  the  complainants'  shaft  was  judiciously  located, 
and,  also,  that  in  arrying  their  shaft  down,  it  was  impossible  to  avoid 
breaking  into  the  upper  excavation.     But  so  long  as  their  mine  did 
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not  extend  below  the  first  excavation,  an  opening  between  the  two 
mines  at  this  point  could  do  the  complainants  no  harm,  but,  on  the 
contrary,  would  be  advantageous.  It  would  provide  them  with  a  way 
by  which  their  mine  could  be  relieved  of  all  the  water  accumulating  in 
it  above  this  point  without  pumping  it  to  the  surface.  Their  superin- 
tendent says  that  this  was  one  of  the  advantages  which  he  had  in  view 
in  selecting  the  site  for  the  shaft.  The  injury  which  the  complainants' 
mine  now  suffers  from  this  openinsf  is  inflicted  at  a  point  far  below  the 
opening,  and  is  caused  by  the  flowage  of  water  rising  in  the  defend- 
ants' mine,  through  the  opening,  into  the  complainants'  mine. 

The  complainants  carried  their  mine  on  down  below  the  opening, 
not  only  with  full  knowledge  that  the  opening  was  there,  but  also 
knowing  what  would  be  the  mevitable  effect  upon  their  mine,  if  they 
sunk  it  below  the  opening,  without  first  erecting  a  barrier  across  the 
opening.  The  erection  of  a  barrier  at  this  point  was  one  of  the  things 
which  the  complainants'  superintendent  Irna  in  contemplation  when  he 
selected  the  site  for  the  shaft.  He  says,  that  he  intended,  if  it  became 
necessary  for  the  protection  of  the  complainants'  mine,  after  an  open- 
ing had  been  made,  to  build  a  barrier  across  the  opening,  and  that  he 
thought  that  this  course  would  be  less  expensive  than  to  sink  the  shaft 
at  any  other  point,  or  to  so  alter  the  course  of  the  shaft  as  to  avoid 
breaking  into  the  excavation. 

In  view  of  these  facts  there  can  be  no  dispute  that  the  injuries 
against  which  the  complainants  seek  protection  are  largely,  if  not 
entirely,  due  to  causes  which  the  complainants  have  themselves  created. 
It  is  certain  that  if  they  had  not  sunk  their  mine  below  the  opening, 
or  if,  before  carrying  it  below  that  point,  they  had  erected  a  sufficient 
barrier  across  the  opening,  none  of  the  injuries  of  which  they  now 
complain  could  have  happened.  Their  injuries  have  been  caused  by 
what  they  did  and  what  they  omitted  to  do.  And  this  is  true  of  both 
sources  of  injury,  of  both  the  upper  and  lower  opening.  The  com- 
plainants had  an  unquestionable  right  to  sink  their  mine  below  the 
opening,  but  the  fact  that  they  knew  that  the  opening  was  there,  and 
that  if  they  left  the  opening  m  just  the  condition  they  found  it,  they 
would  expose  their  mme  to  constant  and  serious  danger,  made  it  their 
duty  to  do  what  they  could  to  protect  their  mine  against  injury  from 
this  source.  A  wrong-doer  is  not  liable  for  such  damage  as  the 
injured  person  may  easily  avoid  by  his  own  act.  The  rule  is  settled 
that  if  the  damages  resulting  from  a  trespass  are  aggravated  or  increased 
by  the  folly,  willful  obstinacy,  or  gross  carelessness  of  the  person 
injured,  such  part  of  his  loss  as  is  directly  attributable  to  his  own  fault 
cannot  be  recovered.  1  Suth.  Dam.  148 ;  Field  Dam.,  §  126 ;  Loker 
V.  Damon^  17  Rich.  284. 

For  these  reasons  I  am  of  opinion  that  the  first  measure  of  relief 
asked  by  the  complainants  must  be  denied. 

The  threatened  or  prospective  injury  against  which  the  complainants 
ask  protection  is  that  which  they  tear  their  mine  will  sustain  in  case 
the  surface  of  the  defendants'  mine  subsides.  The  complainants  allege 
that  the  defendants  intend  to  reduce  the  pillars  which  were  left  in  their 
mine,  while  they  were  working  it  for  the  support  of  the  stratum  imme- 
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diately  above  them,  and  that  they  also  intend  to  take  the  ore  from  the 
walls  of  their  mine ;  that  the  pillars  and  walls  are  now  too  weak  to 
furnish  sufficient  support  for  the  stratum  above  them,  and  that  if  their 
strength  is  further  impaired  by  the  removal  of  additional  ore,  the 
inevitable  effect  will  be  the  caving  in  of  the  surface  of  the  defendants' 
mine,  and  that  the  cavity  thus  mme  will  serve  as  a  conduit  to  pass  into 
the  complainants'  mine  a  large  quantity  of  surface  water,  which,  if  the 
surface  is  left  in  its  natural  condition,  will  flow  off  over  tlie  surface  and 
never  reach  the  complamants'  mine.  The  complainants  also  allege, 
that  'as  the  Rockaway  river  flows  near  the  workings  of  the  defendants' 
mine,  there  will  be  ^reat  danger  in  case  a  subsidence  occurs,  that  the 
water  of  the  river  will  be  precipitated  into  the  cavity  made  by  the  sub- 
sidence, and  from  there  into  the  defendants'  mine,  and  then  through 
the  two  openings  into  complainants'  mine.  The  defendants  do  not 
deny  that  they  intend  to  remove,  according  to  the  customary  methods, 
all  the  ore  which  remains  in  their  mine,  and  which  can  be  removed 
with  profit ;  nor  do  they  deny  that  the  removal  of  the  ore  may  cause 
the  surface  of  their  mine  to  subside,  nor  that  in  case  a  subsidence  takes 
place,  some  damage  may  not  be  done  to  the  complainants'  mine,  but 
they  insist  that  if  any  damage  should  result  to  the  complainants'  mine 
from  that  cause,  they  cannot  be  held  answerable  for  it,  either  here  or 
elsewhere.  The  deiendants  do,  however,  deny  that  in  case  the  surface 
of  their  mine  should  subside,  that  the  slightest  danger  will  thereby  be 
created,  that  the  water  of  the  Rockaway  river  may  be  thrown  into  the 
complainants'  mine,  and  the  proofs  in  support  of  their  averment  in 
that  regard  seem  to  render  it  perfectly  clear  that  there  is  not  at  present 
the  least  reason  to  fear  that  the  complainants  will  ever  suffer  any  injury 
from  that  cause. 

The  first  question  then  which  this  branch  of  the  case  would  seem  to 
present  is  this :  Have  the  defendants  a  right  by  law  to  remove  all  the 
ore  from  their  mine,  regardless  of  the  effect  which  the  removal  may 
have  on  the  mine  of  the  complainant^'  ?  It  is  to  be  assumed,  of  course, 
that  the  work  necessary  to  be  done  in  the  removal  of  the  ore  is  to  be 
done  in  a  skillful  and  proper  manner.  The  parties  to  this  litigation 
stand  free  from  all  covenant  obligations  to  each  other.  They  each  own 
their  own  land  in  fee  and  have  all  the  property  rights  in  it  which  an 
absolnte  and  independent  title  can  give.  There  can  be  no  doubt  that 
the  rule  is  settled,  that  where  one  person  makes  a  grant  of  land  to 
another,  reserving  the  minerals  in  the  land,  a  covenant  will  be  implied, 
in  the  absence  of  all  words  to  that  effect,  and  solely  from  the  nature  of 
the  transaction,  that  the  grantor,  in  removing  the  minerals  reserved, 
shall  leave  or  provide  sufficient  support  for  the  surface  to  prevent  its 
subsidence.  And  the  same  implication  will  arise  where  grants  are  made 
of  different  strata,  one  above  the  other,  to  different  persons.  This  rule 
is  founded  on  the  familiar  maxim,  that  whoever  grants  a  thing  shall  be 
understood  to  grant  also  whatever  is  indispensable  to  the  full  oeneficial 
enjoyment  of  the  thing  granted.  Hat^ris  v.  Rydinq^  5  M.  &  W.  60  ; 
Eilton  V.  Lord  OrmvUle,  5  Ad.  &  El.  (N.  S.)  701 ;  Mund^j  v.  Duke  of 
Rutland^  23  Chan.  Div.  81.  But  it  is  manifest  that  this  rule  has  no 
application  to  this  case. 
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The  two  general  rules  which  must  control  the  decision  of  this  branch 
of  the  case  may  be  stated  as  follows :  First,  land  on  a  lower  level  is 
under  a  natural  servitude  to  that  located  above  it,  to  receive  the  water 
flowing  down  to  it  naturally ;  and  second,  for  damages  resulting  from 
natural  causes,  or  from  lawful  acts   done  in  a  proper  manner,  the  law 

fives  no  redress,  such  losses  being  regarded  as  aamnum  ahsque  mjv/ria  ; 
ut  where  one  of  two  adjoining  mine-owners  conducts  water  mto  his 
neighbor's  mine,  which  would  not  otherwise  go  there,  or  causes  it  to  go 
there  at  diflEerent  times  and  in  larger  quantities  than  it  would  go  there 
naturally,  he  commits  a  wrong  which  the  law  will  redress.  The  second 
of  these  rules  states  the  principle  to  be  deduced  from  two  adjudications, 
which  have  received  the  approval  of  the  hiffhest  judicial  tribunal  of 
Great  Britain.  They  are  both  cited  in  Rylaiiaa  v.  Fletcher^  L.  R.,  3  H, 
L.  330,  as  correct  expositions  of  the  law.  The  first  declares  that  it  is 
the  natural  right  of  each  of  the  owners  of  two  adjacent  mines,  neither 
being  subject  to  any  servitude  to  the  other,  to  work  his  own  in  the 
manner  most  convenient  and  beneficial  to  himself,  although  the  natural 
consequence  may  be  that  some  prejudice  will  accrue  to  the  owner  of  the 
adjoining  mine,  so  long  as  that  does  not  arise  from  negligent  or  mali- 
cious conduct.  Smith  v.  Kenrick^  7  C.  B.  515.  And  the  second  says, 
that  the  occupier  of  the  higher  mine  has  no  right  to  be  an  active  agent 
in  sending  water  down  into  the  lower  mine.  The  lower  mine  is  subject 
to  no  servitude  of  receiving  water  conducted  by  man,  from  the  higher. 
Each  mine  owner  has  all  rights  of  property  in  his  mine,  and,  among 
them,  the  riffhtto  get  all  minerals  therefrom,  provided  he  works  with 
skill  and  in  trie  usual  manner.  And  if,  while  the  occupier  of  a  higher 
mine  exercises  that  right,  nature  causes  water  to  flow  to  a  lower  mine, 
he  is  not  responsible  tor  this  operation  of  nature.  If  the  owner  of  the 
lower  mine  intends  to  guard  against  this  operation,  he  must  leave  a 
barrier  at  the  upper  part  of  his  mine  to  bay  back  the  water  of  his. 
higher  neighbor.  The  law  imposing  these  regulations  for  the  enjoy- 
ment of  somewhat  conflicting  interests  does  not  authorize  the  occupier 
of  the  higher  mine  to  interfere  with  the  gravitation  of  the  water,  so  as 
to  make  it  more  injurious  to  the  lower  mine,  or  advantageous  to  him- 
self. Bond  V.  W'iUia7)iso7hj  15  C.  B.  (N.  S.)  376.  And  here  it  may 
not  be  improper  to  say,  that  the  value  of  the  minerals  in  the  soil  of 
Great  Britain,  and  the  importance  of  mining  as  one  of  the  great  indjis- 
tries  of  that  country,  as  well  as  the  frequency  with  which  its  courts  have 
been  called  upon  to  decide  controversies  respecting  the  rights,  and  duties 
of  mine-owners,  render  it  quite  certain  that  questions,  like  the  one 
under  consideration,  have  received  the  very  best  consideration  which  it 
was  possible  to  give  them,  and  the  decisions  of  the  courts  of  that 
country,  on  such  questions,  are,  therefore,  entitled  to  the  very  highest 
respect. 

The  application  of  the  leading  principle,  established  by  the  two  cases 
;jU8t  cited,  to  the  case  in  hand  has  b^n  made  easy  and  simple  by  a 
judgment  pronounced  by  the  house  of  lords  in  1876.  That  case  and  the 
one  under  consideration  are  identical  in  all  their  material  parts,  except  in 
that  case  a  subsidence  had  actually  taken  place,  and  some  of  the  iniury 
consequent  to  the  subsidence  had  been  actually  sustained,  while  here 
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damage  is  simply  apprehended.  The  following  are  material  facts  of 
that  case  as  given  in  the  opinion  of  Lord  Blackburn,  who  pronounced 
tlie  iudgment  of  the  house  of  lords.  The  plaintiff  and  defendant  were 
the  lessees  of  the  minerals  under  two  adjacent  parts  of  the  same  estate. 
They  both  held  under  the  same  landlord.  The  defendant's  seam  of 
coal  cropped  out  at  the  surface  and  lay  at  a  high  inclination,  dipping 
toward  the  seam  in  the  plaintiflPs  holding,  and  entering  the  plaintiflF's 
seam  at  a  point  many  fathoms  below  the  surface,  so  that  any  water 
which  fell  on  or  percolated  into  the  defendant's  holding  woiila,  neccb- 
sarily,  by  force  of  gravitation,  descend  to  the  plaintiff's  holding,  unless 
stopped  by  the  minerals  or  soil  from  doing  so.  The  soil  above  the  coal 
was  stiflE  and  impervious  to  water,  so  that,  while  it  remained  undis- 
turbed the  greater  part  of  the  rain-fall  flowed  away  over  the  surface, 
very  little  mtering  down  to  the  seam,  which  was  in  consequence  a  very 
dry  seam,  the  impervious  strata  above,  while  it  remained  undisturbed, 
forming  what  might  be  called  a  roof  practically  water  tight  over  the 
coal.  The  defendant  altered  this  state  of  affairs.  He  worked  out  his 
coal,  carrying  away  the  whole  of  it,  and,  as  a  necessary  result,  the  sur- 
face sank.  At  the  upper  part  where  the  seam  cropped  out  to  the  sur- 
face, the  subsidence  was  so  great,  over  about  five  acres,  that  the  surface 
sank  into  pits  and  cracked  into  open  fissures,  through  which  the  rain, 
which  fell  on  these  five  acres,  flowed  down  into  the  defendant's  work- 
ings, and  the  coal  in  these  workings  having  been  removed,  the  water 
in  the  defendant's  mine  flowed  down  toward  the  plaintiff's  holding, 
and  in  consequence  a  considerable  quantity  of  water,  which,  whilst  the 
roof  remainea  in  its  original  state,  a  water  tight  roof,  had  flowed  away 
over  the  surface,  descended  into  the  plaintiff's  mine,  and  he  was  in  con- 
sequence put  to  additional  expense  in  freeing  his  mine  from  water.  To 
recover  compensation  for  the  loss  thus  sustained,  the  plaintiff  brought 
an  action.  He  was  defeated  in  the  courts  below  and  then  carried  nis 
case  to  the  house  of  lords. 

Lord  Blackburn,  in  pronouncing  judgment,  stated,  that  it  seemed 
to  him  the  question  to  be  decided  was  whether  the  loss  the  plaintiff  had 
sustained  was  not  damnum  absque  injuriay  against  which  he  was 
bound  to  protect  himself  in  the  best  way  he  could,  or  whether  the  de- 
fendant while  working  the  upper  mine  was  under  any  obligation  to  the 
plaintiff  to  preserve  or  restore  the  impervious  root,  which,  whilst  it 
existed,  prevented  thejgreater  part  of  the  rain-fall  from  descending  to 
the  plaintiff's  mine.  He  then  said :  "  The  general  rule  of  law  is  that 
the  owner  of  one  piece  of  land  has  a  right  to  use  it,  in  the  natural 
course  of  uses,  unless  in  doing  so  he  interferes  with  some  right  created 
either  by  law  or  contract ;  and  as  a  branch  of  that  law,  the  owner  of 
mineral  land  has  a  right  to  take  away  the  whole  of  the  mineAls  in  his 
land,  for  such  is  the  natural  course  of  the  uses  of  mineral  land,  and 
that  a  servitude  to  prevent  such  an  user  must  be  founded  on  some- 
thing more  than  mere  neighborhood."  Quoting  then  from  Lord  Cairns 
in  Syla/nds  v.  Fletcher^  he  said,  that  the  occupier  of  a  close  may  use 
it  for  any  purpose  for  which  it  may,  in  the  ordinary  course  of  the 
enjoyment  of  land,  be  used,  and  that  if  in  the  course  of  such  user  water 
accummulates  on  his  land,  either  on  the  surface  or  underground,  and 
Vol.  VIIL— 6 
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then  by  the  operation  of  the  laws  of  all  time  passes  off  into  the  close  of 
the  plaintiff,  tne  plaintiff  has  no  legal  cause  of  complaint.  He  also 
said :  "  I  may  observe  that  I  cannot  see  any  principle  on  which  an 
obligation  to  restore  the  surface  to  its  natural  state  of  water  tightness, 
for  the  benefit  of  the  owner  of  the  coal  on  one  dip,  can  be  founded* 
which  would  not  equally  give  rise  to  an  obligation  to  make  the  under- 
ground workings  as  water  tight  as  they  were  before  the  coal  was  re- 
moved." Wilson  V.  WaddeU,  2  App.  Cas.  95;  S.  C,  28  Eng.  Eep. 
38.  Subsequently  the  same  tribunal  declared  in  Fletcher  v.  Smithy 
2  App.  Cas.  781 ;  S.  C,  19  Eng.  Rep.  1,  that  after  the  decision  in 
Wilson  V.  Waddell^  the  court  could  not  be  asked  to  hold  that  a 
defendant  was  liable,  as  for  a  wrongful  act,  for  removing  the  coal 
from  his  land,  and  thereby  opening  the  soil  above  his  mine  so  as 
to  let  through  into  the  plaintiff's  mine  the  rain-water  which  might 
fall  on  the  surface  of  the  defendant's  mine.  And  just  in  this  connec- 
tion, I  think  it  should  be  noticed  that  all  the  injuries  which  the  com- 
plainants fear,  but  have  not  suffered,  had  actually  been  sustained  by 
the  plaintiffs  in  National  Copper  Company  v.  Minnesota  Mining 
Company^  supra^  and  yet  the  court  was  compelled  to  declare  in  that 
case,  that,  as  the  plaintiffs  have  lost  their  right  of  action  for  the  tres- 
pass, they  were  remediless. 

These  adjudications  are  directly  in  point ;  they  stand  upon  a  principle 
universally  recognized  as  just,  namely,  the  right  of  every  land  owner  to 
have  the  full,  free  and  perfect  enjoyment  of  his  land,  lor  all  purposes 
for  which  land  may  rightfully  be  held  and  enjoyed  ;  and  they  dem- 
onstrate beyond  all  question  that  if  this  right  be  accorded  to  the 
defendants  in  this  case,  the  complainants  are  without  the  least  title  to 
any  kind  of  equitable  relief. 

The  question  whether  if  the  defendants  remove  the  one  remaining  in 
their  mine,  and  a  subsidence  shall  in  consequence  take  place,  and  the 
injuries,  which  the  complainants  now  fear,  shall  actually  happen,  they 
may  then  have  a  right  to  maintain  an  action  against  the  aefendants 
under  the  doctrine  laid  down  in  Backhouse  v.  Sonomi^  9  H.  L.  Cas. 
503,  and  Dailey  Main  Colliery  Co.  v.  Mitchell,  L.  R.,  9  App.  Cas. 
127  —  and  which  doctrine  is  stated  more  clearly  and  forcibly  by  Chief 
Justice  CooKBURN  in  Zamb  v.  Walker^  3  Q.  B.  Div.  389  ;  S.  C.,  28  Eng. 
Rep.  332,  than  it  has  ever  been  stated  by  any  other  judge —  cannot  be 
considered  now,  and  probably  may  not  be  a  proper  subject  for  the  con- 
sideration of  this  court  until  it  has  been  considered  and  determined 
by  the  supreme  court  of  this  State. 

My  judgment  on  the  whole  case  is  that  the  complainants  are  not 
entitled  to  either  measure  of  relief  asked,  and  their  bill  must,  there- 
fore, be  dismissed,  with  costs. 


TOFFEY  V,   AtCHESON. 
CONSTTTUTTONAL  Law  —  CHANGING  MATTERS  OF  PROCEDURE. 

The  first  section  of  the  statute  of  1880  —  P.  L.  255  —  declaring  that  no  decree 
for  deficiency  shall  be  made  in  a  foreclosure  suit,  is  valid. 

Notwithstanding  the  constitutional  provision  that  the  legislature  shall  not  pass 
any  law  depriving  a  party  of  any  remedy  for  enforcing  a  contract  which  existed 


Digitized  by 


Google 


N.  J.]  ToFFEY  V.  Atcheson.  43 

when  the  contract  was  made,  it  is  competent  for  the  legislature  to  change  the 
practice  of  the  courts,  and  any  legislation  which  merely  affects  the  pursuit  of 
remedies  for  enforcing  contracts  is  not  within  the  constitutional  prohibition. 

On  demurrer. 

William  P.  Douglass^  for  demurrant.  M.  T,  Newhold^  for  com- 
plainant. 

Van  Fleet,  V.  0.  This  is  a  foreclosure  suit.  The  complainant,  in 
addition  to  the  ordinary  decree  condemning  the  mortgaged  premises  to 
sale,  asks  that  a  decree  be  made  adjudging  that  the  deftndant  is  liable 
for  any  deficiency  which  may  exist,  in  case  the  mortgaged  premises 
shall  be  sold  for  a  sum  less  than  the  amount  due  on  her  mortgage.  Her 
mortga^  was  made  in  1869.  During  the  same  year  the  mortgagor 
sold  the  mortgaged  premises  to  the  defendant,  and  by  the  deed  by 
which  they  were  conveyed  to  him,  the  defendant  assumed  the  payment 
of  the  complainant's  mortgage,  and  thereby,  as  between  the  mortgagor 
and  himself  became  the  principal  debtor,  and  as  such  stood  bound  to 
discharge  the  mortgage  debt  in  exoneration  of  the  mortgagor.  These 
facts,  according  to  the  former  practice  of  the  court,  would  unquestion- 
ably be  suflScient  to  entitle  the  complainant  to  the  decree  she  asks. 
Klapworih  v.  Dressier^  2  Beas.  62 ;  Crowell  v.  Currier^  12  C.  E.  Gr. 
152;  S.  C.  on  appeal,  id.  650.  But  a  statute  was  passed  in  1880, 
which  declares,  that  in  all  proceedings  to  foreclose  mortgages,  com* 
raenced  after  it  takes  effect,  no  decree  for  deficiency  shall  be  made. 
P.  L.  255.  If  this  statute  is  valid,  it  is  clear  that  no  such  decree  as 
v\Q  complainant  asks  can  be  made.  The  complainant,  however,  dis- 
putes the  validity  of  this  statute,  her  insistment  being,  that  it  is  void 
under  that  provision  of  our  Constitution  which  declares  that  the  legis- 
lature shall  not  pass  any  law  impairing  the  obligation  of  contracts,  or 
depriving  a  party  of  any  remedy  for  enforcing  a  contract  which  existed 
when  the  contract  was  made.     Const.,  art.  4,  §  7,  p.  3. 

This  objection  is  not  new.  It  has  been  made  twice  before.  First 
in  Newark  Savina  Institution  v.  Forman^  6  Stew.  436,  where  the 
chancellor  held,  that,  although  the  statute  prohibits  the  entry  of  a 
decree  for  deficiency,  in  a  suit  to  foreclose  a  mortgage,  on  a  purely 
legal  liability,  as  for  example,  against  the  obligor  making  the  bond 
accompanying  the  mortgage,  or  against  a  guarantor  of  the  mortgage 
debt,  and  thus  take  away  the  complainant's  equitable  remedy,  it  was 
nevertheless  valid,  for  it  does  not  deprive  the  complainant  of  his  legal 
remedy.  The  statute  leaves  that  in  full  vigor,  and  it  was  held  to  be  a 
valid  exercise  of  legislative  power,  for  the  legislature,  where  both  a 
legal  and  equitable  remedy  exists  for  the  same  cause  of  action,  to  abolish 
the  equitable  remedv,  provided  the  legal  remedy  is  left  in  full  force, 
and  provided  also,  tnat  in  taking  the  equitable  remedy  away  the  suitor 
is  deprived  of  no  right  of  recourse,  to  either  person  or  property  for  the 
collection  of  his  debt,  which  his  remedy  in  equity  gives  him  and 
his  remedy  at  law  does  not.  And  next  in  AUen  v.  Allen^  7  Stew. 
493,  where  on  a  precisely  similar  state  of  facts  with  that  exist- 
ing in  the  case  under  consideration,  Vice-Chancellor  Dodd  held 
that    the    statute  was  valid.      The   ground    on    which   he   put    his 
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judgment  was,  that  the  statute  simply  regulates  the  remedy,  but  does 
not  destroy  it  or  take  it  away.  By  the  uniform  course  of  decision  on 
the  question  as  to  how  far  l^slative  power  is  restrained  by  this  pro- 
vision of  the  Constitntion  it  has  been  held  that  it  is  entirely  competent 
for  the  legislature  to  change  the  practice  of  the  courts,  and  that  any 
legislation  which  merely  SSEects  the  pursuit  of  remedies  for  enforcing 
existing  contracts  is  not  within  the  prohibition  of  this  provision.  PotU 
V.  JVew  Jersey  Arms  and  Ordncmoe  Co.y  2  C.  E.  Gr.  395 ;  JSader  v. 
Boad  Distrfcty  7  Vr.  273 ;  Newark  Sa/oing  InstittUton  v.  Forma/n^ 
supra. 

All  that  this  statute  attempts  to  do  is  to  prescribe  a  new  rule  of 
practice.  By  the  practice  inaugurated  by  the  court  in  Klaj^worih  v. 
Dressier y  supra^  it  was  made  competent  for  a  complainant,  m  a  fore- 
closure suit,  where  the  grantee  of  his  mortgagor  had  bound  himself  to 
pay  the  mortgage  debt,  and  thus  made  himself  the  principal  in  respect 
to  such  debt,  and  so  liable  over  to  the  mortgagor  for  deficiency  in  case 
the  mortgaged  premises  were  not  sold  for  a  sum  sufficient  to  dis- 
charge the  mortgage  debt,  to  have  the  question  of  such  person's  liability 
for  deficiency  decided  in  that  suit  before  it  was  known  whether  there 
would  be  a  deficiency  or  not,  and  also  before  any  right  of  action  for 
deficiency  had  accnied.  This  course  of  practice,  while  appearing  some- 
what incongruous,  inasmuch  as  it  put  it  in  the  power  of  a  commainant 
to  compel  a  defendant  to  litigate  the  (Question  whether  he  was  liable  or 
not,  before  the  fact  on  which  his  liability  depended  had  occurred,  was 
nevertheless  highly  advantageous  to  the  defendant.  It  placed  him  in 
a  position  where  he  could  know,  before  the  sale  of  tne  mortgaged 
pi*emises,  just  what  his  liability  was,  and  he  was  thns  afibrded  an 
opportunity,  before  the  sale  of  the  mortgaged  premises,  to  adopt  such 
measures  as  might  be  necessary  for  his  protection.  The  statute  changes 
this  course  of  practice.  It  does  not  take  away  a  mortgagee's  right  to  a 
decree  for  denciency,  that  remains  in  full  force,  but  it  does  declare, 
that  hereafter  he  shall  not  have  a  nght  to  a  decree  adjudging  that  a 
defendant  is  liable  for  deficiency  until  a  deficiency  actually  exists ;  in 
other  words,  that  he  must  wait  lor  his  remedy  until  he  has  suffered  a 
wrong.  The  constitutionality  of  the  statute  is,  in  my  judgment,  free 
from  the  slightest  doubt. 

A  further  objection  is  made.  The  second  and  third  sections  of  this 
statute,  as  amended  by  an  act  passed  in  1881  —  P.  L.  184  —  have 
been  declared  unconstitutional.  Baldwin  v.  Flagg^  14  Vr.  495; 
Coddmgton  v.  Bispha/m,^  9  Stew.  574 ;  Morris  v.  CoHer^  17  Vr.  260. 

The  complainant  insists  that  the  sections  which  have  been  pro- 
nounced unconstitutional  are  so  closely  connected  with  the  main  object 
of  the  section  under  consideration,  and  form  so  essential  a  part  of  the 
general  legislative  scheme,  that  if  a  part  of  the  statute  falls,  the  whole 
must  go  down.  There  is  nothing  in  this  objection.  The  section  under 
consideration  stands  wholly  independent  of  the  other  two.  The  two 
parts  of  the  statute  deal  with  entirely  different  subject-matters,  and 
stand  as  distinct  as  they  would  if  thev  had  been  the  subject  of  separate 
statutes,  passed  at  different  times.  The  chancellor  passed  upon  this 
objection  in  Newa/rk  Savings  Institution  v.  Fomum^  swpra^  and  held 
it  to  be  groundless. 
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This  statute,  upon  which  the  demurrer  in  this  ease  is  founded,  having 
been  held  to  be  valid,  the  demurrer  must  be  sustained,  with  costs. 


Westebvelt  v.  Yoorhis. 

Lien  —  PRiORnr  —  Mortgage  —  Judgment. 

B7  the  common  law  the  priority  of  liens,  whether  hj  mortgtLge  or  judgment, 
is  governed  exclusively  by  the  diate  of  their  acquisition,  the  first  in  order  of 
time  standing  first  in  order  of  rank. 

An  unregistered  mortpige  executed  bv  an  ancestor,  though  prior  in  date  to  a 
judgment  recovered  agamst  his  lien  in  the  ancestor's  life-time,  does  not,  on  the 
anc^tor's  death,  become  void  under  the  twenty-second  section  of  the  statute 
concerning  mortga^s. 

A  mortgage  and  judgment,  in  order  to  stand  in  the  relation  of  being  prior  and 
subsequent  to  each  other,  must  embrace  or  cover  the  same  land. 

On  final  hearing  on  bill  and  answer  and  facts  admitted. 

T.  C.  Simonion^  for  complainant.     Charles  S.  Voorhis,  for  defendant. 

Van  Fleet,  Y.  C.  The  qnestiou  to  be  decided  in  this  case  is 
whether  the  mortgage,  on  which  the  complainant's  action  is  founded, 
is  void  or  not  as  against  the  defendant.  The  complainant  seeks  to 
foreclose  a  mortgage  made  to  him  by  Henry  H.  Voorhis,  on  the  3d  of 
June,  1S83,  to  secure  $1 ,000.  The  mortgage  was  not  recorded  at  the  time 
of  its  execution,  nor  for  more  than  two  years  afterward.  The  mort- 
gagor died  intestate,  January  30,  1885.  On  his  death  the  mortgaged 
premises  descended  to  his  four  children,  of  whom  Charles  H.  Voorhis 
was  one.  The  defendant,  Ida  E.  Voorhis,  on  the  26th  of  Decem- 
ber, 1884,  recovered  a  judgment  against  Charles  H.  Voorhis,  in  the 
supreme  court  of  this  State,  for  $14,000 ;  and  his  interest  in  the  mort- 
gaged premises  was  subsequently,  on  the  4th  of  June,  1885,  conveyed 
to  her  in  execution  of  a  sherifPs  sale  made  under  her  judgment.  The 
complainant's  mortgage  was  not  recorded  until  the  19th  of  February, 
1885.  The  defense  is  that  the  complainant's  mortgage  is  void  as 
against  the  judgment  under  which  the  defendant  claimed  title  to  one- 
fourth  of  the  mortgaged  premises. 

By  the  common  law  and  in  the  absence  of  statutory  regulation,  the 
priority  of  liens,  whether  by  mortgage  or  judgment,  is  governed 
exclusively  by  the  date  of  their  acquisition,  the  first  in  order  of  time 
standing  first  in  order  of  rank,  unless,  therefore,  the  common-law 
rights  of  the  parties  to  this  suit  have  been  changed  by  statute,  there 
can  be  no  doubt  that  the  complainant's  mortgage  is  both  valid  against 
and  prior  to  the  defendant's  judgment.  The  deiendant,  however,  insists 
that  the  complainant's  mortgage  is  rendered  a  nullity  as  against  her 
judgment,  by  the  twenty-second  section  of  the  statute  concerning 
mortgages.  This  section,  in  substance,  declares  that  every  mortgage  01 
land  shall  be  void  and  of  no  effect  against  a  subsequent  judgment 
creditor,  not  having  a  notice  thereof,  unless  such  mortgage  be  recorded 
as  lodged  for  that  purpose,  at  or  before  the  time  of  entering  such 
judgment,  provided,  nevertheless,  that  such  mortgage,  as  between  the 
parties  and  their  heirs,  shall  be  valid  and  operative.  Rev.  706.  The 
mortgage  in  question  is  undoubtedly  valid  a^inst  Charles  H.  Voorhis, 
the  judgment  debtor ;   it  is  made  so  by  the  express  words  of  tho 
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statute.  As  heir  he  could  take  nothing  from  his  ancestor  until  his 
ancestor's  debts  were  paid.  So  long  as  the  title  to  lands  descended 
remains  in  the  heir,  the  debts  of  the  ancestor  constitute  a  lien  thereon. 
Rev.  768,  §  77  ;  Hasion  y.  Castyier,  4  Stew.  697- 

And  as  a  general  rule  a  judgement  creditor  can  take  nothing  for  the 
satisfaction  of  his  debt  which  liis  debtor  cannot  himself  sell  and  make 
a  good  title  as  against  his  creditors.  Speaking  generally,  the  limit  of 
his  right  as  a  creditor  is  to  sell,  by  judicial  process,  only  such  property 
for  the  satisfaction  of  his  debt  as  his  debtor  could  himself  selL  It  must 
be  admitted,  however,  that  this  statute  has  changed  this  rule  and  has 
given  a  judgment  creditor  in  a  certain  contingency  a  right  to  sell  prop>- 
erty  for  the  satisfaction  of  his  debt,  which  his  debtor  could  not  himself 
sell,  and  to  sell  the  same  free  from  the  lien  of  a  prior  unregistered  mort- 

fage  executed  thereon  by  his  debtor.  But  in  order  to  possess  this  right 
e  must  be  a  judgment  creditor  of  the  person  who  executed  the  prior 
unregistered  mortgage,  and  not  a  judgment  creditor  of  some  person  who 
may,  at  some  future  time  after  the  entry  of  his  judgment,  become  the 
owner,  by  descent,  of  the  mortgaged  premises.  That  this  is  the  mean- 
ing of  the  statute  seems  to  me  to  be  too  obvious  for  debate.  There  are 
some  things  so  plain  that  any  attempt  by  argument  to  make  them  more 
explicit,  serves  to  obscure  rather  than  to  elucidate.  Prior  to  tlie 
enactment  of  this  statute  it  was  possible  for  a  dishonest  man,  after 
having  mortgaged  his  lands  for  all  they  were  worth,  to  procure  an  addi- 
tional loan  on  them  by  falsely  representing  that  they  were  unincum- 
bered, and  thus  defraud  the  last  mortgagee.  The  evil  which  needed 
correction  consisted  in  this,  that  all  prior  liens,  though  secret  ana 
unknown,  were  valid  and  entitled  to  be  paid  according  to  their  priority. 
Tlie  remedy  which  the  statute  applies  is  to  compel  a  mortgagee  to  give 
notoriety  to  the  fact  that  he  has  a  lien,  by  requiring  him  to  record  his 
mortgage,  under  the  penalty  of  losing  his  priority  as  against  subsequent 
lien-holders  acquiring  liens  in  ignorance  of  his.  The  nullification  is 
effected  by  the  entry  of  the  judgment.  If  the  prior  mortgage  is  not 
recorded  or  lodged  for  that  purpose,  at  or  before  the  time  of  entering 
the  subsequent  judgment,  the  mortgage  becomes  void  at  once  on  the 
entry  of  the  judgment.  But  if,  when  the  judgment  is  entered,  the 
mortgaged  premises  are  owned  by  one  person  and  the  judgment  is 
entered  against  another  and  different  person,  so  that  the  judgment  is 
not  a  lien  on  the  mortgaged  premises,  the  mortgage  and  judgment  do 
not  stand  in  the  relation  of  successive  liens,  so  that  one  can  be  prior  to 
the  other.  The  obvious  design  of  the  statute  is  to  protect  a  subsequent 
incumbrancer  against  a  prior  unregistered  incumbrance,  where  both 
incumbrancers  nave  liens  on  the  same  lands,  but  where  two  persons 
have  liens  against  different  debtors,  and  embracing  or  affecting  differ- 
ent tracts  of  land,  their  liens  stand  wholly  independent  of  eacn  other, 
and  neither  is  prior  or  subsequent  to  the  other.  Legislation,  which  in 
such  case  should  declare  either  void  against  the  other,  would  be  both 
useless  and  absurd. 

The  defense,  it  is  obvious,  comes  within  neither  the  words,  the  spirit, 
nor  the  policy  of  the  statute,  and  must,  therefore,  be  pronounced  ground- 
less.    The  complainant  is  entitled  to  a  decree. 
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SUPREME  COURT  OF  PENNSYLVANIA* 


Walker  v.  France. 

May  3,  1886. 
OoNTRACT  —  Reformation  —  Parol  Evidence  —  Ejectment  —  Recoupment. 

A  written  agreement  may  be  modified,  explained,  reformed,  or  altogether  set 
aside  by  parol  evidence  of  an  oral  promise  or  undertaking  material  to  the  subject- 
matter  of  the  contract,  made  bj  one  of  the  parties  at  the  time  of  the  execution  of 
the  writing,  and  which  induced  the  other  party  to  put  his  name  to  it.f 

A.  sold  to  B.,  by  articles,  a  tract  of  land  for  the  consideration  of  $6,000  cash, 
and  one  million  five  hundred  thousand  feet  of  hemlock  boards,  to  be  manufac 
tared  from  the  timber  on  the  tract,  and  to  be  delivered;  later  A.  brought  ejectment 
against  B. ,  to  enforce  the  payment  of  the  value  of  the  one  million  five  hundred 
thousand  feet  of  manufactured  lumber;  on  the  trial  B.  proved  that  the  written  con- 
tract did  not  embrace  the  entire  agreement  of  the  parties,  and  that  he  had  been 
induced  to  sign  it  under  the  false  representation  of  A.  that  there  was  on  the  property 
ten  million  feet  of  hemlock  timber,  and  that  a  saw-mill  upon  the  premises  had 
power  and  was  in  condition  to  cut  at  least  two  thousand  feet  of  boards  on  anv  day 
of  the  year,  and  one  thousand  feet  for  every  hour  when  a  certain  upper  mill  was 
not  withholding  the  water.  In  point  of  fact  there  were  but  three  million  feet  of 
hemlock  timber  on  the  tract;  and  the  mill,  owing  to  dilapidation,  and  also  defi- 
ciency of  water  power,  would  not  perform  as  warranted.  The  conmion  pleas  pro- 
posed  a  solution  of  the  question  of  what  was  due;  A.,  by  finding  the  difference 
between  the  value  of  tnree  million  feet  of  hemlock  timber  and  ten  million 
feet,  and  as  to  the  mill  by  finding  what  was  the  customary  value  of  the  earn- 
ings of  such  a  mill,  per  thousand,  after  deducting  all  expenses,  and  by  compari- 
son arriving  at  the  difference  of  the  value  of  the  mill  as  warranted,  and  as  it  was 
when  delivered  to  B.  HM,  there  was  no  error  in  the  method  of  solution 
adopted  by  the  court. 

Error  to  the  court  of  common  pleas  of  Wayne  county. 

This  was  an  action  of  ejectment.  The  facts  are  set  forth  in  tlie 
opinion. 

The  following  is  a  copy  of  the  eleventh  and  twelfth  specifications  of 
error: 

^'Eleventh,  The  court  erred  in  that  part  of  their  charge  wherein  they 
say: 

" '  Next  as  to  the  mill  and  water  power,  if  it  was  guaranteed  to  have 
a  certain  capacity,  had  it  less  capacity  than  it  was  guaranteed  to  have, 
and  if  so,  how  much  less  ?  How  would  the  value  of  the  property  be 
aflEected  by  this  deficiency  in  the  capacity  of  the  mill,  if  it  existed,  and 
what  would  be  the  damage  to  the  defendant  by  reason  thereof  ?  We 
stated,  in  our  answer  to  one  of  the  plaintiff's  points,  that  we  thought 
perhaps  there  was  some  basis  in  this  case  upon  which  the  jury  might 
adjust  the  damages  for  any  deficiency  in  the  capacity  of  the  mill  or 
water  power,  if  there  was  any  such  deficiency.  That  evidence  is  this. 
There  is  evidence  in  the  case  to  the  effect  that  the  value  of  the  mill, 
and  the  wat^r  privilege  used  in  connection  with  it,  was  $1  per  thou- 
sand for  the  lumber  it  would  saw.  For  instance,  if  the  mill  would  saw 
ten  thousand  feet  per  day,  then,  according  to  that,  the  value  of  its  use 
would  be  $10.  But  we  think,  however,  although  it  was  not  mentioned 
by  the  witnesses,  that  from  that  would  have  to  be  taken  into  considera- 
tion the  wear  and  tear  of  the  mill,  and  the  expense  of  maintaining  it. 

♦  Reported  by  OvtD  F.  Johnson,  of  Philadelphia  Bar. 
t  See  McFctrUmd  v.  dikeSy  ante,  p.  13,  note. 
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But  a  mill  which  had  the  capacity  to  cut  ten  thousand  feet  a  day  would 
certainly  be  more  valuable  than  one  which  had  the  capacity  to  cut  only 
five  thousand.' 

^^Twdfth.  The  court  erred  in  that  part  of  their  charge  wherein  they 
say: 

"  *  Now,  supposing  that  vou  should  find  that  there  was  such  a  guaranty 
as  is  alleged  by  the  defendant,  and  that  there  was  a  deficiency,  or  breach 
of  that  guaranty,  how  are  you  to  ascertain  the  value  of  the  hemlock 
timber  standing  upon  that  lot  ?  We  have  some  evidence  in  the  case 
bearing  upon  the  question  of  the  value  of  hemlock  lumber  in  the  tree, 
and  our  recollection  is  that  that  evidence  runs  from  twenty-five  cents  a 
thousand  to  $1.25  or  $1.50  a  thousand.  From  this  evidence  the  jury 
will  have  to  ascertain,  as  best  they  can,  the  value  of  hemlock  lumber  in 
the  tree,  standing  upon  that  land,  at  that  time ;  and,  if  you  find  the 
existence  of  such  a  parol  guaranty,  deduct  the  value  of  the  deficiency, 
if  any  existed,  from  what  would  otherwise  have  been  due  to  Mr. 
Walker  upon  this  contract.  And  also  the  damages  arising  to  Mr. 
France  from  the  deficiency  in  the  capacity  of  the  mUl  and  water  power, 
if  you  find  such  guaranty  and  deficiency  to  have  existed.' " 

Watson  ds  JBawley,  E,  C.  Mumford  and  H.  M.  Homnah^  for  plain- 
tiff in  error.  It  was  not  alleged  nor  proven  that  Walker  made  these 
representations  knowing  them  to  be  false.  Indeed  the  subject-matter 
of  the  representations  almostpositively  excludes  the  idea  of  willful  mis- 
representation. Hvher  V.  WiUon^  11  Harr.  178;  Coil,y.  PUU^urgh 
College,  4  Wr.  439 ;  Cox  v.  Highly,  100  Penn.  St.  262.  France  neither 
proved  nor  tried  to  prove  that  the  condition  or  the  location  of  timber 
on  the  land  in  any  way  affected  its  value.  It  could  not,  therefore,  be 
a  matter  of  defense.  "  A  party  who  seeks  to  relieve  himself  from  the 
obligation  of  his  bond,  on  the  ground  of  actual  fraud  or  misrepresenta- 
tion, must  establish  that  there  was  a  false  representation  of  a  matter  of 
substance  important  to  his  interest  and  which  actually  misled  him  to 
his  hurt."  FuUon  v.  Hood  et  al,,  10  Cas.  365.  "  In  order  to  render 
admissible  parol  evidence  to  vary  the  terms  of  a  written  agreement  on 
the  ground  of  fraud  in  its  procurement,  there  must  be  evidence  of 
fraud  other  than  that  which  may  be  derived  from  the  mere  difference 
in  the  parol  and  written  terms.  The  mere  breach  of  a  verbal  agree- 
ment, made  at  the  time  of  signing  a  written  contract,  whereby  one  party 
promises  the  other  to  perform  certain  stipulations  not  provided  for  in 
the  writing,  is  not  such  fraud  as  will  let  in  evidence  to  control  the 
written  agreement."  Thome,  McFwrUme  db  Co.  v.  Warfflein,  4  Out 
519.  The  court  should  have  directed  the  jury  to  ascertain  what  part 
of  the  value  of  the  whole  at  the  time  of  the  purchase  was  represented 
by  the  deficiency,  whether  one-fourth,  one-third,  one-half,  or  any  other 

Eortion  which  might  be  shown  by  the  testimony.  Then  they  should 
ave  been  instructed  to  deduct  from  the  whole  purchase-money  a  cor- 
responding portion,  one-fourth,  one-third,  one-half,  or  such  other  frac- 
tion as  they  might  find  from  the  testimony.  Heawpla/nd  v.  McKean, 
4  Cas.  124 ;  Morris  v.  Phelps,  5  Johns.  49;  Cornell  v.  Jackson,  3  Gush. 
506 ;  MitcheU  v.  Mills,  17  Ohio,  601 ;  Sedg.  Dam.  182-3. 
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O.  O.  Wader  and  P.  P.  Smithy  for  defendant  in  error.  The  court 
told  the  jury  that  they  should  find  the  value  of  hemlock  in  the  tree 
standing  on  the  land  at  the  time  (1876^  and  to  deduct  the  value  of  the 
defideacy  from  what  would  otherwise  nave  been  due  to  Walker  on  the 
contract,  thus  ignoring  all  questions  of  fraud  and  allowing  compensa- 
tory damages  only.  Certainly  under  the  facts  in  the  case  as  found  by 
the  jury  the  plaintifE  ought  not  to  complain  of  this  instruction.  The 
value  of  the  timber  at  the  place  and  time  of  sale  was  the  true  measure 
of  damages.  Herdic  v.  Young,  5  Sm.  170 ;  Toung  v.  jUoyd,  15  id. 
199;  Coxe  v.  England,  id.  212.  As  in  common  speech  the  words 
**guaranty"  and  "warranty"  are  used  as  synonymous  terms,  the  parties  to 
this  suit  have  also  used  the  word  '^guaranty"  as  descriptive  of  the  parol 
contract  which  in  law  constitutes  an  express  warranty.  Of  course  we 
regard  it  as  an  express  warranty  rather  than  a  guaranty,  technically  so 
called.  If  a  vendor  actually  consents  to  be  bound  for  the  truth  of  his 
representation,  no  matter  what  the  form  of  words  used,  he  becomes  a 
warrantor,  and  creates  the  contract  of  warranty.  MoFarlamd  v.  New- 
man, 9  Watts,  60 ;  WeiTther  v.  Clement,  1  Wr.  149 ;  Warren  v.  PhU. 
Coal  Co.,  2  Norr.  437. 

Gordon,  J.  This  was  an  action  of  ejectment,  brought  by  G.  W. 
Walker,  the  plaintiff  below,  against  W.  E.France,  to  enforce  payment 
of  the  balance  of  purchase-money  alleged  to  be  due  to  him  on  articles^ 
of  agreement  executed  by  the  said  parties  on  the  20th  of  April,  1876,. 
by  the  terms  of  which  Walker,  in  consideration  of  the  sum  of  $6,000,. 
which  he  acknowledged  to  have  received  in  hand,  and  one  million  five 
hundred  thousand  feet  of  hemlock  lumber,  to  be  thereafter  delivered, 
agreed  to  sell  to  France  some  five  hundred  and  sixty-five  acres  of  landy 
and  also  certain  personal  property,  as  therein  set  forth  and  described.. 
France  took  possession  of  the  premises,  but  paid  nothing  beyond  the 
hand-money,  except  some  $729  which  were  due  to  Mores,  the  owner 
of  the  legal  title.  What  the  plaintiff  sought  to  recover  by  his  action 
in  the  court  below  was  the  value  of  the  aforementioned  manufactured 
lumber,  estimated  to  be  worth,  at  the  place  of  delivery,  $12,000.  Were? 
we  confined  to  the  terms  of  the  written  contract,  as  executed  by  the 
parties,  the  case  would  be  of  easy  solution,  for,  though  the  evidence 
reveals  the  fact  that  France  made  a  very  bad  bargain,  yet,  having  made 
it  with  his  eyes  open,  he  would  have  to  abide  by  it.  But  he  alleged, 
and,  what  was  more  to  the  purpose,  proved,  on  the  trial  of  the  case» 
to  the  satisfaction  of  the  jury,  that  the  written  contract  did  not 
embrace  the  entire  agreement  ot  the  parties,  and  that  he  was  induced 
to  sign  it  under  the  false  representations  of  the  plaintiff,  accompanied 
with  his  solemn  guaranty  that  there  was  on  the  property  ten  million 
feet  of  hemlock  lumber,  and  that  the  saw-mill,  which  formed  part  of 
the  premises,  had  power,  and  was  in  condition,  to  cut  at  least  two 
thousand  feet  of  boards  on  any  day  of  the  entire  year,  and  one 
thousand  feet  for  every  hour  of  the  twenty-four  when  the  upper  mill- 
owner  did  not  withhold  the  water.  Now,  as  it  was  admitted  that 
there  were  not  over  three  millions  of  hemlock  on  this  tract,  and  as  it 
was  proved  that,  from  dilapidation  and  want  of  power,  the  mill  could 
not  perfonn  what  it  was  warranted  to  do,  it  is  clear  that  the  defendant 
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could  set  up  this  warranty,  tliough  in  parol,  as  a  defense  to  the  plain- 
tiflE's  claim.  Of  tiiese  representations  and  warranty,  the  testimony  was 
clear,  positive  and  abundant,  so  that  the  question  turned  principally  on 
the  credibility  of  the  witnesses,  and  was  one  of  course,  for  the  jury. 
So  far  as  the  court  was  concerned,  it  was  limited  to  a  proper  and 
formal  submission  of  the  evidence,  and  instructions  as  to  the  proper 
measure  of  damages.  In  these  particulars  the  learned  counsel  for  the 
plaintiff  has  failed  to  convict  the  court  of  error.  That  a  written  agree- 
ment may  be  modified,  explained,  reformed,  or  altogether  set  aside, 
by  parol  evidence  of  an  oral  promise,  or  undertaking,  material  to  the 
subject-matter  of  the  contract,  made  by  one  of  the  parties  at  the  time 
of  the  execution  of  the  writing,  and  which  induced  the  other  party  to 
put  his  name  to  it,  must  now  be  regarded  as  a  principle  of  law  so  well 
settled  as  to  preclude  discussion.  All  those  assignments  of  error,  there- 
fore, which  involve  the  court's  rulings  on  the  principle  here  stated,  or 
on  the  evidence  admitted  to  prove  the  plaintiffs  representations  as  to 
the  condition  of  the  property  and  quantity  of  timber  upon  it,  as  well 
as*  on  the  testimony  admitted  to  show  that  these  representations  were 
in  fact  not  true,  must  be  dismissed  as  having  in  them  nothing  which 
we  can  sustain.  This  leaves  for  our  further  consideration  only  the 
eleventh  and  twelfth  assignments,  which  embrace  the  rulings  of  the 
court  on  the  question  of  the  damages  to  which  the  defendant  was  entitled 
by  way  of  recoupment.  In  considering  the  proposition  raised  by  these 
assignments,  we  are  not  to  forget  that  the  plaintiff's  action  is  an  equit- 
able one,  and  that  his  right  to  recover  depends  upon  the  fact  that  he 
has  substantially  performed  his  part  of  the  contract.  His  vendee  can- 
not be  compelled  to  pay  for  that  which  he  cannot  give  him,  neither  can 
he  dispossess  the  defendant  until  ho  has  refunded  the  purchase-monev 
which  he  received,  and  compensates  him  for  his  improvements.  Mich- 
ardson  v.  Kuhn^  6  Watts,  299. 

In  the  case  in  hand,  France  stands  on  the  defensive  only  ;  he  may 
defeat  Walker,  but  can  recover  against  him  nothing  but  costs.  To  this 
end  the  defendant  had  but  to  show  that  the  plaintiff  failed  to  comply 
with  his  part  of  the  contract  in  some  material  particular.  For  havmg 
paid  part  of  the  purchase-money,  and  being  in  lawful  possession  of  the 
premises,  the  plaintiff,  on  a  partial  performance  on  his  part,  could 
neither  force  his  vendee  to  pay  the  balance  of  the  purchase-money,  nor, 
as  an  alternative,  compel  him  to  turn  out,  until  by  repayment  of  what 
he  had  received  and  a  compensation  for  improvements,  if  any  such 
there  were,  he  had  restored  that  vendee  to  the  position  in  which  he 
found  him  at  the  time  of  the  execution  of  the  contract.  When  the 
matter  in  hand  is  looked  at  in  this  light,  the  plaintiff  certainly  has  no 
ground  of  complaint  as  to  the  instructions  of  the  court,  for  it  held 
the  defendant  to  a  proof  of  damages  equivalent  to  the  whole  balance  of 
the  purchase-money.  The  defendant  showed  the  payment  of  $6,000, 
that  there  was  a  warranty  of  ten  millions  of  hemlock  lumber,  and  that 
the  mill  had  power  to  cut  not  less  than  two  thousand  feet  of  boards  on 
any  and  every  day  in  the  year,  whilst  the  facts  proved  were  that  there 
were  not  more  than  three  million  feet  of  hemlock  lumber  on  the 
tract,  aud  that  there  were   some  five  or  six  months  in  the  year  when 
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the  mill  could  not  be  rnn  at  all  for  the  want  of  power.  Ilere,  then, 
was  enough  of  itself  to  defeat  the  plaintiflPs  action  ;  an  agreement  to 
eonvey  ten  millions  of  hemlock  lumber,  and  an  offer  to  periForm  on 
conveyance  of  three  millions.  Surely  tins  will  not  do ;  he  cannot  thus 
compel  the  defendant  to  a  performance  of  the  contract  when,  in  so 
material  a  particular,  he  admits  his  own  inability  to  perform  his  part  of 
it.  But  as  a  mere  matter  of  recoupment  we  cannot  see  how  the  court 
could  have  submitted  a  better  rule  for  the  ascertainment  of  damages. 
The  principal  value  of  the  property  was  in  its  timber.  Undoubtedly, 
if  we  have  regard  to  the  weight  of  evidence,  the  hand-money  fully 
covered  the  value  of  the  land  as  the  defendant  received  it,  and  so  the 
jury  must  have  found,  for  the  question,  as  the  court  put  it,  was  whether 
or  not  any  thing  was  due  the  plaintiff,  allowing  no  certified  balance  to 
be  found  for  the  defendant.  Now,  the  manner  proposed  for  the  solu- 
tion of  this  question  was  direct  and  simple  ;  what  was  the  difference 
between  the  value  of  three  million  feet  of  hemlock  lumber  and  ten 
milions,  and  this  difference  found,  was  it  enough  to  cover  the  balance 
of  the  purchase-money  'i  So  with  the  mill ;  assuming  that  its  capacity 
was  materially  less  than  that  warranted,  what  was  the  difference,  and 
how  was  this  difference  to  be  reduced  to  a  money  value  ?  It  was  not  so 
situated  that  it  could  be  rented  as  a  custom  mill ;  it  could  not  be  made 
to  fill  the  warranty  by  repair  of  reconstruction,  for  the  principal  defect 
was  the  deficiency  of  its  water  power.  These  means  of  estimation  could 
not,  therefore,  be  resorted  to,  hence  the  court  and  jury  had  but  one 
method  to  which  they  could  have  recourse,  and  that  was  to  ascertain, 
from  the  evidence,  what  was  the  customary  value  of  the  earnings  of 
such  a  mill  per  thousand,  after  deducting  all  expenses,  and  so,  by  com- 
parison, arrive  at  the  difference  of  the  value  of  the  mill  as  warranted, 
and  as  it  was  when  delivered  to  the  defendant.  This  was  the  method 
adopted  by  the  court,  and  as  we  have  discovered  none  better,  we  can 
do  no  less  than  give  it  our  approval.     The  judgment  is  aflirmed.    . 


Appeax  of  James  Brown. 
March  8,  1886. 

OXTABDIAN  AKD  WaRD —  ALLOWANCE —  SUBCHAROE —  StEP-PATHER —  SUPPORT. 

A  gnardian  —  of  children  residing  in  humble  circomstances  in  the  country 
with  their  mother  during  her  life  and  after  her  death  with  their  step-father  — 
under  the  advice  of  counsel,  but  without  an  order  of  court  for  an  allowance,  paid 
from  pension  money  for  the  clothing,  maintenance,  and  education  of  each  of  his 
wards,  at  the  rate  of  $1.85  per  week.  Held,  under  aU  the  circumstances,  the 
guardian  should  not  have  been  surcharged  with  the  pension -money  so  paid  out. 

A  step- father  is  under  no  obligation  to  support  his  step-chUdren  after  the  death 
of  their  mother. 

In  the  absence  of  a  contract  between  a  guardian  and  a  step -father  of  the 
guardian's  ward  for  the  support  of  the  ward,  the  step-father  is  not  entitled  to 
compensation. 

Appeal  from  the  decree  of  the  orphans'  court  of  Crawford  county. 
The  facts  are  stated  in  the  opinion. 

W.  JR.  Bole  and  A.  J.  Harper^  for  appellant.     The  first  qnestion 
raised  by  this  record  is  whether  a  step-father  islejrally  bound  to  support 
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his  minor  step-children.  In  Duffy  v.  Duffy ^  8  Wr.  402,  Read,  J., 
says  :  "  In  PeUy  v.  Rawlins^  reake  Add.  Cases,  226,  it  was  held 
that  if  a  husband  educate  a  wife's  child  by  a  former  husband,  he  cannot 
recover  compensation  from  such  child  when  it  comes  of  age."  This 
case  is  cited  in  Chitty  on  Contracts  by  Russell,  6th  ed.,  pp.  48  and  144, 
and  he  says  in  such  case  no  recovery  can  be  had,  "  unless  there  be  an 
express  promise  to  repay  him,"  which  is  also  stated  as  the  law  in  1 
Story  on  Contracts,  §  82  f.  In  Williams  v.  Butohisany  6  Barb. 
122,  which  was  affirmed  by  the  court  of  appeals  in  3  Comst.  312,  it  was 
held  that  a  step-father  is  not  entitled  by  law  to  the  custody  or  services 
of  the  children  of  his  wife  by  a  former  husband,  nor  is  he  bound  to 
maintain  them,  but  if  he  assumes  the  relation  of  a  parent  to  such  child, 
receives  him  into  his  family,  supports  and  educates  nim,  and  there  is  no 
express  agreement  to  pay  wages  to  such  step- child,  the  latter  cannot 
maintain  an  action  against  the  step-father  for  services  rendered  while  a 
minor,  although  the  value  of  the  services  may  exceed  the  expenses 
of  such  education  and  support  and  a  promise  to  pay  wages  will 
not  be  implied."  There  is  no  case  in  Pennsylvania  homing  that  a  step- 
father is  legally  bound  to  support  his  step-children.  An  allowance  will 
not  be  made  to  a  father  for  the  maintenance  of  his  minor  children 
unless  it  appears  that  he  is  unable  to  support  them.  Rhone  O.  C.  Pr. 
335  ;  JIa/rlancPs  Accounts,  5  Rawle,  323.  If  a  mother  is  not  able  to 
maintain  her  minor  child  an  allowance  may  be  made  for  its  past  and 
future  support.  Pennock^s  EstoUs,  32  Leg.  Int.  169  ;  Stra/mhridg^ s 
Appeal,  5  Wh.  568.  An  order  for  past  allowance  may  be  made  for  past 
maintenance  on  the  ground  that  the  court  may  ratify  what  it  would 
have  approved.  Sewert^s  Appeal,  7  Harr.  49.  All  that  a  court  of 
equity  requires  of  a  trustee  is  common  skill,  prudence  and  caution. 
Especially  when  a  trustee  acts  under  professional  advice  he  will  be 
protected.    Neffs  Appeal,  57  Penn.  St.  91. 

Rumes  ds  Frey,  for  appellees.  Laiz  v.  Frey,  2  Harr.  202  ;  Fahne- 
stocks  Appeal,  8  Out.  46  ;  NickoLsorCs  Appeal,  8  Harr.  54. 

Paxson,  J.  If  this  decree  is  affirmed  the  appellant  will  have  a  severe 
experience  as  a  guardian  of  minor  children.  He  received  in  all  for  his 
two  wards  the  sum  of  $1,339.28,  of  which  $1,307.28  was  pension-money 
from  the  United  States.  AH  of  this  money  was  paid  out  by  the  guardian 
for  the  maintenance  and  education  of  the  wards.  The  court  below  has 
surcharged  him  with  the  sum  of  $1,886.09. 

It  was  not  denied  that  the  money  had  been  paid  out  as  above  stated  ; 
nor  that  it  had  been  expended  under  a  contract  made  by  the  guardian 
for  the  support  of  the  cnildren ;  but  it  was  alleged  that  the  contract 
and  the  payments  thereunder  were  improvident.  Upon  this  point  the 
learned  ]uage  below  says  :  "  The  actual  contract  made  by  the  guardian 
was  a  most  unreasonable  and  improvident  one,  and  the  sum  he  agreed  to 
pay  for  his  wards*  support  was  most  extravagant,  and  a  wanton  waste 
of  his  wards'  money.'^ 

This  is  strong  language.  The  children  appear  to  have  been  about 
eleven  and  eight  years  of  age  when  their  mother  died,  and  they  were 
left  in  the  sole  charge  of  their  step-father.    The  pension  to  which  they 
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"were  entitled  was  $12  per  month  until  the  elder  child  reached  iht3  age 
of  sixteen,  and  $10  per  mouth  from  that  time  until  the  younger  child 
arrived  at  the  a^  of  sixteen,  when  it  ceased.  This  pension  money 
was  applied  by  me  guardian  to  the  support  of  the  children  as  long  as 
it  was  received  from  the  government.  As  near  as  I  can  come  at  it, 
the  payments  amounted  to  about  $1.35  per  week  for  the  clothing  and 
maintenance  of  each  child. 

This  sum  does  not  impress  us  as  being  extravagant.  Circumstances, 
however,  may  make  it  so.  A  brief  statement  of  the  facts  is,  therefore, 
necessary  to  a  proper  understanding  of  the  case.  A.  P.  Beard,  the 
father,  died  in  the  army  on  May  6,  1864,  leaving  a  widow  and  two 
children,  Ida  and  Jesse,  the  minors  in  question,  aged  seven  and  four 
years  respectively.  James  Brown,  the  appellant,  was  appointed  their 
guardian,  February  21, 1865.  The  mother  of  the  minors  was  married 
to  one  H.  C.  Hammond,  April  14,  1866,  and  died  September  1,  1868. 
It  was  not  denied  that  the  death  of  Mr.  Beard  left  the  family  in  very 
destitute  circumstances.  They  had  a  lot  of  about  ten  acres  of  landf, 
three  acres  of  which  were  tillable,  the  rest  covered  with  stumps,  logs 
and  bushes,  and  practically  without  fences. 

The  improvements  were  of  little  value ;  very  small ;  very  poor  and 
very  much  out  of  repair.  The  guardian,  acting  under  the  advice  of 
counsel,  paid  the  pension-money  over  to  the  mother  for  their  support, 
as  fast  as  it  was  received,  taking  therefor  the  receipts  of  the  wiie  and 
her  second  husband.  When  their  mother  died,  the  guardian  made  a 
similar  arrangement  with  the  step-father,  and  paid  the  money  over  to 
him.  In  admtion,  the  guardian  allowed  him  to  occupy  the  land  and 
house  rent  free  upon  condition  of  fencing  the  land  and  putting  the 
property  in  repair.  The  latter  appears  to  have  been  done.  The  land 
in  its  improved  condition,  with  fences  put  up  and  the  logs  and  stumps 
removed,  was  worth  from  $12  to  $20  per  year.  The  cmildren  appear 
to  have  had  a  comfortable  home,  were  suitably  clothed,  and  were  sent 
to  school  whenever  the  schools  were  open.  When  not  at  school,  they 
did  such  chores  about  the  place  as  children  of  their  age  are  accustomed 
to  do  in  country  places. 

It  was  urged  that  the  step-father  could  not  charge  for  their  support 
for  two  reasons,  viz  :  Ist.  He  stood  in  loco  parentis  to  the  children ; 
and  2d.  That  they  earned  their  support  while  with  him. 

It  is  conceded  that  if  there  had  been  no  contract  between  the  step- 
father and  the  guardian,  the  step-father  would  not  have  been  entitled  to 
compensation.  The  law  in  such  a  case,  under  all  the  authorities,  would 
not  iniply  a  contract  or  a  promise  to  pay.  But  there  was  a  special  con- 
tract. Was  it  so  improvident  that  the  guardian  must  be  surchar^d 
with  all  the  money  he  paid  under  it,  with  interest  thereon  ?  We  think 
not.  The  step-father  was  under  no  legal  obligation  to  support  these 
children  after  their  mother's  death.  He  could  have  sent  them  away 
and  thrown  them  upon  their  guardian  for  support.  He  testifies  that  he 
was  unable  to  support  them  without  the  pension-money.  The  guardian 
may  have  thought  that  in  keeping  them  in  a  comfortable  home,  where 
they  would  be  kindly  treated,  properly  clothed  and  educated,  for  the 
small  sum  he  paid,  he  was  making  a  good  bargain.     At  any  rate  he 
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made  it,  and  made  it  in  good  faith,  and  we  are  not  prepared  to  say  it 
"  was  most  extravagant  and  a  wanton  waste  of  his  wards  money." 

We  are  not  unmindful  of  the  testimony  in  regard  to  the  services  of 
the  children.  The  learned  court  and  auditor  differ  widely  upon  this 
point.  The  auditor  finds :  "  The  children  were  kept  and  clothed  as 
farmer's  children  usually  were,  and  went  to  school  summer  and  winter, 
whenever  there  was  school.  They  did  such  chores  and  housework  as 
childi-en  of  their  ages  can  do.  The  witnesses  give  Ida  credit  for  being 
an  exceptionably  good  girl  to  work." 

The  learned  juoge  took  a  radically  different  view  of  it.  He  says: 
"  The  oldest  child  (the  daughter)  at  least  earned  her  own  living.  She 
worked  for  her  step-father  as  if  for  her  own  father,  and  certainly  earned 
her  own  board,  looging  and  clothing.  Her  education  was  free.  The 
boy  soon  began  to  earn  the  same  board,  lodging  and  clothing  for  him- 
self." 

I  have  examined  the  evidence  with  some  care  and  am  inclined  to  the 
auditor's  view  of  it.  It  must  not  be  forgotten  that  for  a  considerable 
portion  of  the  time  the  cost  of  clothing  and  in  fact  all  the  necessaries  of 
life  was  exceptionally  dear.  And  we  must  take  the  opinions  of  persons 
who  were  not  members  of  the  household  as  to  the  value  of  the  chil- 
dren's services  with  some  grains  of  allowance.  They  might  be  worth 
more  to  some  persons  than  to  others.  In  a  household  where  their  ser- 
vices were  actually  needed,  they  would  be  worth  more  than  to  a  poor 
family  who  could  dispense  with  such  services.  What  might  be  an 
accommodation  to  some  persons  might  be  a  burden  to  others.  I  ap- 
prehend few  families  in  numble  circumstances  wonld  bo  willing  to  take 
such  children,  feed  them,  clothe  them  and  send  them  to  school  when- 
ever the  schools  were  open,  for  such  services  as  such  children  would 
render. 

We  do  not  think  this  guardian  has  so  grossly  mismanaged  this  tmst 
as  to  incur  the  severe  punishment  inflicted  upon  him  by  the  court  be- 
low. He  has  acted  according  to  his  best  light,  under  the  advice  of 
counsel  and  in  good  faith.  The  fact  that  an  aunt  of  the  children  offered 
to  take  them  From  the  step-father  and  support  them  was  not  com- 
municated to  the  guardian.  That  the  latter  might  have  saved  some 
money  for  the  children  by  binding  them  out  as  servants  is  possible. 
He  did  not  do  so ;  he  preferred  to  keep  them  in  their  home  where  they 
would  have  a  better  chance  to  receive  some  education,  and  we  are  not 
prepared  to  say  that  in  applying  the  money  to  their  support,  which  the 
government  gave  for  that  purpose,  he  was  misappropriating  it. 

The  decree  is  reversed  at  the  costs  of  the  appellees  ;  the  exceptions 
are  sustained ;  the  first  report  of  the  auditor  is  affirmed. 


Miller  v.  Commonwealth. 

May  3,  1886. 

JuRiBDicnoN  —  Common  Pleas  —  Orphans'  Court. 

An  auditor  was  appointed  by  the  orphans'  court  to  distribute  a  fund  in  the 
hands  of  A.,  who  was  administrator,  de  bonis  non of  the  estate  of  B.  The  auditor 
found  there  was  due  from  the  estate  of  B  to  the  estate  of  C,  who  had  been  the 
administrator  of  tlie  estate  of  B.,  the  sum  of  $206.01.  The  finding  of  the  auditor 
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\  oonfirmed  by  the  court  and  from  that  action  no  appeal  was  taken.  In  course 
of  time  suit  was  brought  in  the  common  pleas  to  recover  the  sum  found  by  the 
auditor  to  be  due  to  the  estate,  of  C.  In  that  action  an  attempt  was  made  to  prove 
tliat  the  actual  indebtedness  was  on  the  part  of  the  estate  of  C.  to  that  of  B. 
^eld,  that  under  the  circumstances  this  could  not  be  successfully  done. 

Error  to  the  court  of  common  pleas  of  Wyoming  county. 

The  facts  are  set  forth  in  the  opinion  of  the  common  pleas  per 
Elwbll,  p.  J.  [26th  District]  of  which  opinion  the  following  is  a 
copy. 

**  Bj  the  CouBT.  When  Ralph  W.  Russell,  adminisjbrator  of  Jacob 
De  Witt,  deceased,  died,  and  M.  W .  Dewitt  was  appointed  administrator 
de  bonis  non  of  the  estate  of  Jacob  Dewitt,  all  of  the  assets  of  the  estate 
in  the  hands  of  the  first  administrator  by  force  of  the  act  of  June,  1834, 
became  at  once  the  property  of  the  administrator  de  bonis  non. 

*'  They  were  recoverable  by  action  at  law  against  the  administrator 
of  the  first  administrator  if  not  voluntarily  surrendered  or  assigned, 
whether  such  assets  consisted  of  personal  property,  choses  in  action,  or 
the  proceeds  of  judicial  sales  of  real  estate  under  an  order  of  the 
orphans'  court. 

^*  The  offer  of  evidence  by  the  defendant  does  not  allege  failure  to 
deliver  all  the  assets  of  the  estate  of  Jacob  Dewitt  into  theTiands  of  the 
administrator  de  bonis  non, 

"  On  the  contrary  the  facts  in  evidence  clearly  showed  that  this  duty 
had  been  performed.  Jacob  Dewitt  died  in  September,  1872.  Ralph 
W.  Russell  administered  upon  his  estate ;  he  died  before  July  7,  1873, 
and  M.  W.  Dewitt  was  appointed  administrator  de  bonis  non  on  the 
29th  day  of  July,  1873.  In  1874  he  settled  an  account  showing  assets 
in  his  hands  to  the  amount  of  $7,662.85,  thus  showing  that  the  assets 
had  been  delivered  or  passed  over  to  him  from  the  estate  of  Ralph  W. 
Russell. 

*'  In  the  absence  of  any  specific  allegation  to  the  contrary  a  clear 
presumption  arises  that  all  the  assets  were  so  delivered,  including  the 
note  of  0.  S.  Russell,  mentioned  in  the  offer. 

"In  December,  1874,  an  auditor  was  appointed  to  distribute  ^ the 
fund  admitted  to  be  in  hands  of  M.  W.  Dewitt  to  and  among  persons 
entitled  thereto. 

"It  was  in  that  proceeding  judicially  ascertained,  and  eventually 
confirmed  by  a  decree  or  adjudication  of  the  court  having  jurisdiction 
of  the  account,  that  there  was  due  from  the  estate  of  Jacob  Dewitt  of 
the  assets  in  the  hands  of  the  administrator  de  bonis  non  the  sum  of 
$206.01.     From  that  adjudication  no  appeal  was  taken. 

"  It  is  now  proposed  in  this  action  brought  to  recover  the  sum  found 
to  be  due  to  the  estate  of  Ralph  W.  Russell,  to  prove  that  the  indebted- 
ness is  on  the  part  of  the  estate  of  Russell  to  thau  of  Jacob  Dewitt. 

"As  offered,  the  attempt  is  to  settle  in  this  suit  in  the  common  pleas, 
matters  which  can  be  settled  only  in  the  orphans'  court,  and  which,  so 
far  as  appears,  have  been  already  passed  upon  and  adjudicated  by  that 
court 

"  The  decree  of  the  orphans'  court  of  Bradford  county  is  conclusive 
of  the  matters  therein  determined. 

703 


Digitized  by 


Google 


66  The  EASTEitN  Kepobteb,  [Penn, 

^^  It  is  DOW  claimed  as  a  defense  against  that  decree  that  it  has  been 
paid  to  the  estate  of  Ralph  W.  Russell,  by  giving  credit  to  C.  S.  Russell, 
his  administrator,  for  the  amount  of  the  decree  on  a  note  given  by  him 
for  his  own  private  debt  and  passed  over  to  the  administrator  de  bonis 
non  with  the  other  assets  of  the  estate. 

"  The  oflEer  to  this  effect  was  properly  overruled  at  the  trial.  The 
assets  of  an  estate  known  to  be  such  ought  not  to  be  applied  for  the 
discharge  of  the  administrator's  own  debts,  unless  the  creditor  taking 
them  can  first  be  satisfied  of  his  right  to  so  apply  them,  I^teld  v. 
Schfflien,  7  Johns.  Ch.  150,  per  Chancellor  Keni'.  The  tjJting  of  the 
assets  of  an  estate  in  satisfaction  of  or  security  for  a  debt  of  an  adminis 
trator  charges  the  creditor  with  a  participation  in  the  misapplication. 
It  is  a  distribution  of  the  trust  fund,  inconsistent  with  the  object  of  the 
trust,  which  the  person  dealing  with  the  administrator  is  bound  to 
notice,  where  he  has  knowledge  of  the  nature  of  the  transaction.  Such 
a  transfer  renders  the  assets  hable  in  the  hands  of  the  assignee. 

"This  view  of  the  law  is  sustained  by  a  long  line  of  decisions,  cited  in 
note  Sutherland  v.  Brushy  1 1  Am.  JJec.  38§. 

"In  Fetrie  v.  Clark,  11  S.  &  R.  386,  it  was  said  by  Gibson,  J., 
when  the  assignee  knows  at  the  time  he  is  receiving  his  debt  ont  of  a 
fund,  not  the  property  of  the  person  paying,  bnt  which  is  appropriated 
to  the  payment  of  other  debts,  that  alone  is  a  circumstance  or  suspicion 
that  ought  to  put  him  on  inquiry  as  to  the  propriety  of  the  transaction. 
The  assets  are  in  the  hands  of  an  administrator  not  for  the  payment  of 
his  own  debts.  They  cannot  be  levied  for  his  own  debts  even  by  his 
own  permission.  This  seems  to  be  the  doctrine  of  the  law  as  held  by 
the  courts  generally.  It  is  contended  by  the  counsel  for  defendant 
that  the  case  of  Trotter  v.  Shippen,  3  Barr,  358,  has  established  as  a 
rule  in  this  State,  that  if  an  administrator  is  solvent  the  rule  is  different 
here.  I  am  not  prepared  to  believe  that  the  decision  in  that  case  was 
intended  to  go  that  length.  The  facts  were  somewhat  peculiar,  and  the 
decision  was  made  with  reference  to  them. 

"As  I  understand  the  case  Nixon  had  the  right  to  receive  the 
interest  on  a  mortgage  which  he  had  owned  or  which  stood  in  his  name 
and  was  by  him  marked  to  the  use  of  an  estate  of  which  he  was 
administrator.  The  owner  of  the  property  rented  it  to  tenants  who 
were  to  pay  the  interest.  It  was  coal  land.  Nixon  received  coal  of 
them  without  any  agreement  at  first  that  it  should  apply  on  the  inter- 
est ;  subsequently  he  received  coal  which  was  agreed  to  be  in  payment 
of  interest,  and  he  also  agreed  to  indorse  the  coal  he  had  before 
received  of  the  tenants  of  tne  owner,  on  the  bond  to  secure  whidi  the 
mortgage  was  given.  'The  question,"  says  Gibson,  J.,  p.  860,  'was 
whetEer  payment  of  the  interest  in  coal  for  the  private  use  of  the  exec- 
utor would  have  been  good  if  made  by  the  owners  instead  of  through 
the  instrumentality  of  their  lessees,'  no  fraud  having  been  intended,  the 
payment  was  held  good. 

"  The  agreement  mentioned  in  the  offer,  that  the  indorsement  should 
be  made  that  were  made  on  the  note,  if  intended  as  payment  of  the 


money  due  from  M.  W.  Dewitt  to  the  estate  of  Ralph  Russell,  was 
not  binding  upon  the  latter  estate,  whether  C.  S.  Russell  was  solvent 
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or  not.  The  offer  to  prove  that  the  estate  of  Ralph  W.  Russell  was 
liable  to  the  estate  of  Jacob  Dewitt  to  the  extent  of  the  balance  of 
the  note  of  0.  S.  Russell  was  clearly  inadmissible. 

**  Whether  that  estate  was  solvent  or  insolvent  did  not  appear  in  the 
evidence  or  offer.  It  was  not  shown  nor  does  it  appear  that  the 
account  of  Ralph  W.  Russell,  administrator  of  Jacob  Dewitt,  had  been 
settled  in  the  orphans'  court,  nor  that  an  account  had  been  settled  by 
C.  S.  Russell  as  administrator  of  Ralph  W.  Russell.  The  orphans' 
eourt  was  the  proper  tribunal  before  which  the  accounts  have  been  or 
should  be  settled. 

"  So  far  as  shown  by  the  records  in  evidence  the  estate  of  Dewitt 
'was  indebted  to  that  oi  Russell.  I  am  of  opinion  that  the  unsettled 
matters  between  the  estate  cannot  be  settled  in  a  suit  in  the  common 
pleas.  On  the  whole  I  am  of  opinion  that  no  error  w«s  committed  in 
the  rejection  of  the  evidence  offered  by  the  defendant,  nor  in  the 
charge  to  the  jury.     And  now  Feb.  6,  1886,  rule  discharged." 

Jos.  W.  PiaU  and  Dames  <&  RaUy  for  plaintiff  in  error.  B.  M. 
Peck  and  -D'a.  Overton^  for  defendants  in  error. 

Feb  Cubiam.  The  jurisdiction  of  the  orphans'  court  over  this  claim 
in  contention  and  the  impropriety  of  attempting  to  assert  it  in  the  com- 
mon pleas  are  correctly  stated  in  the  opinion  of  the  learned  judge.  On 
discharging  the  rule  to  show  cause  why  a  new  trial  should  not  be  granted. 
On  that  opinion  the  judgment  is  affirmed. 


BoEOUGH  OF  Susquehanna  Depot  v.  Simmons  et  ux. 

May  3,  1886. 

Municipal  CJorporation  —  Negligence  —  Contractor. 

B.,  ft  property-owner,  obtained  the  consent  of  a  municipality  to  his  digging  a 
trench  and  laving  water-pipe  in  one  of  the  public  streets  to  supply  his  premises 
with  water ;  ne  tnen  contracted  with  C.  to  do  the  work  for  a  gross  sum  ;  D.  fell 
into  the  trench  dug  by  C.  and  was  injured.  Hddt  the  remedy  of  D.,  if  any,  was 
against  C. 

Error  to  the  court  of  common  pleas  of  Susquehanna  coantj. 

This  was  an  action  brouglit  against  a  borough  to  recover  damages  for 
an  injury  occasioned  to  a  woman  by  falling  into  a  water-pipe  ditcn,  dug 
by  a  contractor  who  had  contracted  with  a  property-owner,  for  a  gross 
sum,  to  die:  the  ditch  and  lay  water-pipe.    The  verdfict  was  for  plaintifiE. 

The  following  is  a  copy  of  the  defendant's  seventh  point  and  the 
answer  thereto : 

^^ Seventh.  The  undisputed  evidence  being  that  the  excavation  com- 
plained of  in  this  case  was  made  by  Jonas  jFlorence,  a  person  in  the 
employ  of  Dr.  E.  N.  Smith,  for  the  private  benefit  of  Dr.  Smith,  under 
a  license  obtained  by  said  Smith  irom  the  corporate  authorities,  tlie 
borough  defendant  is  not  liable  for  the  negligent  manner  in  which  the 
work  was  done,  and  the  verdict  must  be  for  the  defendant. 

^^ Answer.  This  is  affirmed  if  the  jury  find  that  the  borough  author- 
ities had  no  knowledge  of  its  dangerous  condition." 

M.  M.  EUey^  E.  L.  Blaheslee^  B.  M.  Lannon  and  M.  J,  Larrabeey 
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for  plaintiff  in  error.  The  doctrine  that  a  municipal  corporation  is  not 
liable  for  the  negligence  of  a  contractor  in  its  employ,  who  undertakes 
to  do  a  specific  work,  for  a  gross  sum,  and  who  represents  the  will  of 
the  emplojer  only  as  to  the  result  to  be  obtained,  and  not  as  to  the 
manner  in  which  the  work  shall  be  performed,  is  too  well  settled  in 
Pennsylvania  to  admit  of  argument.  W  hart.  Neg.,  §  181 ;  2  Thompson 
Neg.,  740;  Pavnter  y/  Pittsburg^  10  Wright,  213;  Reect  v. 
AlUghany,  79  Penn.  St.  300  ;  AUen  v.  WtUard,7V.  F.  Smith,  347 ; 
IIu7it  V.  P.  P.  Co,,  1  id.  475  ;  Wray  v.  Evans,  30  id.  102 ;  Erie  v. 
Caulkins,  4  NoitIs,  247.  As  to  excavation  made  by  an  individual  in  a 
public  street  for  his.  private  benefit  under  a  license  from  the  corporate 
authorities,  Westchester  v.  Apple,  11  Cas.  284.  To  recover  from  one 
person  for  the  negligence  of  another,  on  the  principle  of  "  respondeat 
superior  "  the  Elation  of  master  and  servant  must  exist  between  them. 
McGollougK  v.  Sfioreman,9  Out.  169. 

W,  H.  dk  H.  C.  Jessup  and  McCollum,  Searle  dk  Smith,  for  defend- 
ants in  error.  As  to  municipality  being  obliged  to  keep  highway  pass- 
able, Borough  v.  Wame,  16  W.  N.  C.  M ;  rritsch  v.  Alleghany,  8  id. 
319 ;  Bom  v.  Plank  Road  Co.,  12  id.  283  ;  Buffalo  v.  EoUoway,  7 
N.  Y.  493.  Negligence  is  the  absence  of  care  according  to  the  circum- 
stances. Turnpme  Co.  v.  R.  R.  Co.,  54  Penn.  St.  435.  **  A  municipal 
corporation  is  liable  for  damages  for  injuries  for  neglect  of  its  ofl[iccrs  is 
not  keeping  its  streets,  roads  and  bridges  in  repair."  McLaughlin  v. 
City  oj  Carry,  77  Penn.  St.  109 ;  Lower  Macungie  Tovmship  v.  Merh- 
hoffer,  71  id.  276  ;  Norrutoion  v.  Moyer,  67  id.  355.  "  An  excavation 
in  a  public  street  or  road  made  for  a  lawful  purpose  must  be  fenced  and 
lighted,  and  a  dangerous  bridge  must  be  closed  up."  Humphreys  v. 
Armstrong  County^  Penn.  St.  210  ;  Starrs  v.  City  of  Utica,  17  if.  T. 
Ct.  of  App.  104.  We  think  the  case  of  City  of  Allegheny  v.  Camp- 
heU,  11  Out.  635,  rules  this  case.  In  the  case  of  Sinifnons  v.  Smith, 
1  Out.  32,  it  was  held  that  the  borough  of  Susquehanna  Depot  had  the 
right  to  grant  authority  to  Dr.  Smith  to  dig  the  ditch.  The  jury  have 
found  that  it  was  left  in  an  unsafe  and  dangerous  condition ;  and  so 
left  with  the  knowledge  of  the  borough  authorities.  What  the  rights 
of  this  borough  may  be  as  against  Dr.  Smith  it  is  not  now  necessary  to 
consider.  As  in  the  City  of  Allegheny  v.  CampheU,  11  Out.  535,  the 
duty  was  upon  the  city,  so  in  our  case  the  duty  was  upon  the  borough 
to  keep  the  streets  in  safe  condition  for  public  travel ;  and  having 
omitted  to  perform  this  duty  must  respond  in  damages  to  Mrs. 
Simmons. 

Gordon,  J.  The  question  before  us  is,  who  is  responsible  for  the 
injury  which  befell  Sarah  Ann  Simmons,  in  consequence  of  her  fall 
into  the  ditch  dug^  in  Willow  street  of  the  borough  of  Susquehanna 
Depot,  by  Jonas  Florence?  In  the  case  of  Smith  v.  Simmons,  7  Out. 
;}:>,  we  held  that  the  only  person  responsible  for  this  accident  was  this 
Jonas  Florence  who  made  the  aforesaid  excavation.  The  license  author- 
izing it  was  for  a  purpose  proper  and  lawful,  hence  the  blame  must 
attach  to  the  person  who  misused  or  abused  that  license,  and  not  to  the 
borough.  In  the  case  cited  it  was  determined  that  an  action  for  the 
damages  thus  sustained  would  not  lie  against  Dr.  Smith,  thft  licensee  of 
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the  borough,  because,  in  the  exercise  of  a  lawful  right,  he  had  contracted 
with  Florence  to  execute  the  entire  job,  and  as,  after  the  conclusion  of 
such  a  contract,  he  had  no  supervision  or  control  over  the  manner  in 
which  the  work  should  be  executed,  so  he  was  not  responsible  for  the 
contractor's  negligence.     Now,  why  the  borough  should  be  liable  we 
cannot  well  understand.     It  is  true  the  municipality  has  charge  over  its 
streets  and  must  keep  them  in  proper  repair ;  it  is  bound  to  see  that  there 
are  no  obstructions  therein,  and  is  responsible  for  accidents  that  may 
happen  from  the  neglect  of  the  duties  thus  imposed  upon  it  by  law.    But 
to  this  general  rule  there  are  exceptions  that  are  universally  recognized. 
For  the  purpose  of  constructing  sewers,  or  laying  water  or  gas-pipes, 
the  municipality  may  dig  up  and  obstruct  its  own  streets  without  com- 
mitting a  nuisance,  though  those  highways  may  be  thereby  altogether 
obstructed,  business  impeded  and  the  citizens  injured.     In  Uke  manner 
all  that  is  here  mentioned  may  be  done  by  an  independent  corporation 
over  which  the  borough  or  city,  as  the  case  may  be,  has  no  control.     It 
is,  therefore,  to  no  purpose  to  cite  authorities  which  illustrate  only  the 
general  rule  and  have  no  bearing  whatever  upon  the  well-recognized 
exceptions.     It  is  settled  that  the  defendant  had  the  right  to  grant  the 
license  to  diff  the  ditch  complained  of ;  in  this  it  did  nothing  unlawful. 
How,  then,  is  it  responsible  for  the  negligent  act  of  Florence  ?     It  cer- 
tainly cannot  be  contended  that  its  responsibility  would  be  greater  in  a 
case  such  as  this,  than  if  Florence  had  been  acting  under  a  contract 
with  the  borough  instead  of  Dr.  Smith.     Yet  under  such  a  contract  it 
would  not  have  been  liable.     His  employment  was  independent  of  the 
control  and  direction  of  the  person  with  whom  he  had  contracted.     He 
was  in  the  lawful  possession  of  the  street  in  which  the  water-pipes 
were  to  be  laid,  and,  as  was  said  in  City  of  Erie  v.   CaulkzTi^,  4 
Norr.  247,  the  borough  could  not  fill  up  the  trench  which  he  dug,  or 
erect  barriers  which  he  might  not  tear  down  if  they  obstructed  his  work. 
The  authorities  supporting  the  principle  here  stated  are  many,  and  when 
we  refer  to  Painter  v.  Mayor^  10  Wr.  213 ;  Hunt  v.  Penn.  R.  R,  Co.y 
1  P.  F.  S.  475 ;  Allen  y/WiUard,  id.  374,  and  Reid  v.  City,  29  id. 
300,  we  have  by  no  means  exhausted  the  list.     The  counsel  for  the 
defendants  in  error  lay  much  stress  upon  the  case  of  City  of  Alle- 
gheny V.  Campbell^  11  Out.  535,  and  profess  to  think  that  it  rules  the 
contention  in  hand.     It  does  nothing  of  the  kind,  and  it  is  wide  of  the 
point  in  controversy.     In  that  case  the  plaintiff  occupied  the  place  of 
lessee  of  the  defendant,  inasmuch  as  he  paid  the  city  wharfage  for  the 
use  of  the  landing,  and  the  city  was  bound  to  keep  it  in  proper  repair. 
In  this  the  position  of  the  parties  was  that  of  landlord  and  tenant  under 
a  lease  containing  a  covenant  on  part  of  the  former  to  keep  the  prem- 
ises in  repair,  in  which  case  the  landlord  would,  of  course,  be  liaole  to 
the  tenant  for  damages  resulting  from  a  breach  of  such  covenant.     The 
like  remarks  fit  the  case  of  Pittsburgh  v.  Grier^  10  Harr.  54.     So,  a 
^ke  reasoning  may  be  applied  to  distinguish  the  case  in  hand  from  that 
ot  Bom  V.  Plankroad  Co,,  12  W.  N.  C.   283,  for  there  the  coroora- 
tion  collected  tolls  for  the  use  of  its  road,  hence,  it  was  rigidly  held  to 
snch  an  oversight  of  its  way  as  to  guard  travelers  from  obstructions  of 
every  kind,  whether  occasioned  by  its  own  act  or  that  of  a  stranger. 

Digitized  by  VjOOQIC 


60  The  Eastebn  Rbpobteb.  [PeniL 

If,  as  was  said  in  Smith  v.  Simmans^  the  excavation  had  been  per  se 
a  nuisance,  the  case  would  be  different,  for  in  that  event  the  public 
authorities  would  have  been  bound  to  abate  it  as  soon  as  thej  had 
knowledge  of  the  obstruction,  but  not  being  a  nuisance  but  lawful,  the 
borough  cannot  be  held  for  an  accident  happening  thereby,  and  Florence 
alone  must  be  regarded  as  responsible  for  the  injury  resulting  to  the 
plaiutijS  from  his  neglect. 

He,  doubtless,  would  have  been  pursued  in  the  first  instance  but  for 
his  alleged  insolvency ;  nevertheless,  it  does  not  follow  that  for  this 
reason  tne  borough  must  foot  the  bill,  otherwise  it  must  become  the 
guarantor  of  the  solvency  of  every  contractor  who  may  work  on  its 
streets.  We  conclude,  then,  in  view  of  the  evidence  as  we  have  it 
before  us,  that  the  court  should  have  answered  the  defendant's  seventh 

Joint  in  the  afiirmative  without  qualification,  and  thus  have  peremptorily 
irected  the  jury  to  find  a  verdict  for  the  defendant.  We  discover  no 
error  in  the  various  ruUngs  of  the  court  with  reference  to  the  admifision 
and  rejection  of  evidence,  nor  are  we  prepared  to  say  that  there  is  any 
thing  wrong  in  the  court's  instruction  on  the  question  of  damages,  but 
for  the  error  above  mentioned  we  must  reverse  the  case. 
The  judgment  is  reversed  and  a  new  venire  ordered. 
A  like  judgment  of  reversal,  with  order  for  a  new  venire  will  be 
entered  iu  the  case  of  Bor<yugh  of  Susquehanna  Depot  v.  Simmom. 


SMrrn  v.  Cabboll  bt  al. 

May  8,  1886. 

Statute  of  Frauds  —  Verbal  Promise  op  Executor  to  Pat  Leoact. 

The  mere  verbal  promise  of  an  executor  to  pay  a  legacy  confers  no  right  of 
action  against  him  individually. 

Error  to  the  court  of  common  pleas  of  Susquehanna  county. 

This  was  an  action  of  assumpsit^  brought  before  a  justice  of  the 
peace,  February  26,  1884,  to  recover  a  legacy  upon  the  verbal  promise 
of  an  executor. 

Suit  was  brought  against  the  executor,  in  his  individual  capacity. 
Judgment  was  taken  by  default  and  appealed  to  the  common  pleas. 

The  case  was  ruled  out  and  tried  before  arbitrators,  and  after  an 
appeal  from  their  decision  was  referred  under  the  Bradford  county  act 
of  1869,  extended  to  Susquehanna-county  by  the  act  of  1870. 

The  referee  awarded  in  favor  of  plaintiflL 

The  exceptions  to  the  rulings  and  findings  of  the  referee  form  the 
assignments  in  error. 

Sqford  (k  O" Donnelly  W.  B.  <&  H.  C,  Jessup^  for  plaintiff  in  error. 
It  was  held  in  Wilaon  v.  Long^  12  S.  &  R.  58,  tnat  no  contract,  express 
or  imphed,  arises  between  the  executor  and  a  legatee  of  the  testator 
Since  the  act  of  April  26,  1855,  which  is  so  plain  and  explicit,  there  is 
no  case  which  holds  an  executor  liable  to  pay  the  debts  of  the  testator 
to  a  legatee  or  other  person,  upon  his  mere  verbal  promise ;  but  on  the 
contrary,  whenever  the  question  has  arisen,  this  court  has  affirmed  the 
application  of  the  statute  to  such  cases.  Sidle  Vv  Anderson^  45  Fenu. 
St.  464 ;  Burt  v.  Eerron.  66  id.  404. 
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CyNeiU  (6  Post  and  E.  X.  Blakeslee^  for  defendants  in  error.  As  to 
statute  of  frauds,  Barkley^s  Estate^  10  B.  387 ;  Amiatrong^s  Appeal^  13 
S.  312;  Eruohea  Appeal,  21  id.  344;  Crydet^s  Appeal,  1  J.  79; 
Scott  Intestate  Law,  326 ;  Eamilton  v.  Portei\  13  S.  332 ;  Malone  v. 
Keerwr,  8  Wr.  109 ;  Cowan  v.  Oendor,  5  PLila.  15. 

Gbebn,  J.  We  think  the  radical  difficulty  in  this  case  is  that  it  is 
an  action  against  one  who  is  an  executor  to  hold  him  personally  liable 
upon  a  vert>al  promise  to  pay  a  l^cy.  Since  our  act  of  26th  April, 
1855  —  Purd.  724,  pi.  4 — the  decisions  appear  to  be  uniform  that  such 
a  promise  confers  no  right  of  action  a^inst  the  executor  individually. 
.Thus  we  said  m  Sidle  v.  Anderson,  9  Wr.  on  p.  468  :  "  If  there  was  a 
promise  by  the  administrator  to  be  personally  liable,  it  had  no  other 
consideration  than  that  miplied  in  the  allegation  of  an  existing  devaata- 
"vit.  There  was  no  express  promise  to  pay  on  any  such  ground,  and 
the  case  of  Wilson  v.  Zong,  12  S.  &  R.  59,  very  clearly  determines 
that  no  implied  contract  to  pay  arises  out  of  a  devasta/oit  This  would 
be  decisive  of  the  ease  on  grounds  independent  of  the  statate.  But 
suppose  the  promise  rested  on  this  ground  expressly.  It  would  be  a 
promise  by  the  admmistrator  to  answer  ^  the  damage  out  of  his  own 
estate' for  *  the  debt  of  another,' and  this  would  certainly  be  within 
the  statute,  and  not  binding  for  want  of  a  writing  to  that  effect."  It 
is  clear,  therefore,  that  upon  the  theory  of  devastavit,  there  could  be 
no  hability  upon  an  implied  promise,  and  an  express  promise  would 
create  no  personal  liability  without  a  writing.  In  the  following  cases 
it  was  held  that  the  existence  of  assets,  when  coupled  with  a  verbal 

f^romise  only,  was  not  sufficient  to  impose  an  individual  liability. 
n  OJceson^s  Appeal,  9  P.  F.  S.  on  p.  101,  Shakswood  said :  "  The 
cases  appear  to  hold  that  on  a  promise  by  an  executor  or  administrator 
to  pay  a  legacy  or  distributive  share  in  consideration  of  assets,  the  con- 
sideration and  promise  must  be  co-extensive.  Eann  v.  Hughes,  7  T. 
R.  350,  note;  BuU  v.  Humphrey,  22  Conn.  317.  However  that  may 
be,  it  is  clear  that  the  executor  cannot  be  made  liable  de  bonis  propriis  on 
an  oral  nromise  on  the  mere  consideration  of  assets.  That  would  be  "  to 
chaise  nim  upon  a  promise  to  answer  damages  out  of  his  own  estate, 
and,  therefore,  within  the  act  of  April  2o,  1855.  Pamph.  L.  308. 
It  has  been  accordingly  held  in  Hay  v.  Green,  12  Cush.  282,  that  a 
verbal  promise  by  an  administrator  to  pay  a  distributive  share  in  the 
estate  of  a  decedent  was  within  the  statute  of  frauds,  though  there  were 
assets;  and,  in  PhUpot  v.  Briant,  7  Bing.  717,  a  promise  by  the  execu- 
tor of  an  acceptor  of  a  bill  of  exchange  to  pa^  out  of  his  own  estate  in 
consideration  of  forbearance  is  held  to  be  void  if  not  in  writing." 

In  Burt  v.  Herron,  16  P.  F.  S.  on  p.  404,  we  said :  "  To  charge 
the  executors  upon  their  own  promise,  with  proof  of  assets,  the  action 
must  have  been  against  them  personally,  and  their  promise  in  writing 
by  the  act  of  Apnl  26, 1856." 

Whether,  therefore,  there  were  assets  in  the  hands  of  the  defendant 
in  this  case  or  not,  his  verbal  promise  to  pay  the  plaintiff  her  legacy 
imposed  no  personal  liability  upon  him,  and  no  right  of  action  was 
thereby  conferred.    This  objection  as  it  touches  the  jurisdiction  is  fatal 
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at  any  stage  of  the  case.    Blocks 8  Executors  v.  BldcT^a  Executors,  10 
Cas.  354;  MussdmarCs  Appeal^  101  Penn.  St.  169. 

The  argument  that  the  legacy  is  demonstrative  and  the  defendant  a 
trustee  who  appropriated  it  to  his  own  use,  is  of  no  avail.  The  testator 
simply  directed  that  his  personal  estate  should  be  disposed  of  in  legacies 
to  his  daughters,  and  he  directed  that  his  son  Owen  should  pay,  not  to 
the  daughters,  but  to  his  estate,  $500,  to  enable  the  executors  to  pay 
the  legacies.  But  he  had  previously  directed  his  executors  to  pay  his 
debts  and  funeral  expenses,  and  all  the  personal  estate,  including  the 
money  paid  by  Owen,  was  not  suflScient  for  that  purpose.  Doubtless 
the  testator  supposed  that  the  money  to  be  paid  by  Owen,  together 
with  the  other  personal  estate,  would  enable  the  executor  to  pay  both* 
the  debts  and  the  legacies,  but  in  this  he  was  mistaken,  and  that  is  the 

ijaintiffs  misfortune.  The  legacies  were  not  charged  upon  Owen's 
and,  nor  was  he  directed  to  pay  the  money  to  the  daughters.  Even 
the  executor  was  not  so  directed.  The  money  was  to  be  paid  to  him 
simply  to  enable  him  to  pay  the  legacies.  The  superior  duty,  however, 
of  paying  the  debts  must  first  be  performed,  and  the  personal  fund,  no 
matter  how  constituted,  must  first  be  applied  to  that  purpose  in  the 
absence  of  specific  directions  to  the  contrary. 

These  considerations  render  unnecessary  any  examination  of  the 
other  assignments  of  error. 
Judgment  reversed. 


Stabk  v.  Ssupp. 
May  8,  1886. 

Tax  Sale  —  Ejectment  —  Onus  Probandi. 

A  plaintiff  in  an  action  of  ejectment,  claiming  title  by  virtue  of  a  tax  sale, 
made  by  a  county  treasurer,  under  the  forty-first  section  of  the  act  of  April  29, 
1844,  in  order  to  establish  his  right  to  the  possession,  must  show  the  treasurer's 
authority  to  make  the  sale,  and  to  this  end  it  ought  to  appear  that  all  material 
conditions  and  prerequisites  were  complied  with ;  as  that  a  tax  had  been  duly 
assessed  upon  the  property  by  the  proper  officers;  that  it  had  not  been  paid;  and 
that  sufficient  personal  property  could  not  be  found  on  the  premises,  out  of 
which  it  could  be  collected.  Of  the  latter,  the  return  of  the  collector  is  prima 
facie  evidence,  but  the  only  proper  proof  of  the  former,  are  the  duplicates  and 
assessments  found  in  the  commissioners'  office. 

Land  can  only  be  sold  at  a  treasurer's  sale  for  its  own  tax  properly  assessed 
upon  it,  and  not  for  a  tax  on  personal  property. 

A  tract  of  land  was  sold  for  a  tax  assessment,  levied  jointly  upop  it  and  per- 
sonal property.     Rddy  the  sale  was  void. 

This  was  an  action  of  ejectment,  by  one  claiming  title  under  a  treas- 
urer's sale  for  taxes.     The  verdict  was  for  defendant. 

Hcurding  <&  Frea/r^  for  plaintiflE  in  error.  Wm.  M.  Piatt  <&  Sons, 
John  M.  Garmcm  and  Terry  <&  Streeter^  for  defendants  in  error. 

Gordon,  J.  This  was  an  action  of  ejectment  brought  by  the  plaintiff, 
George  W.  Stark,  for  the  recjovery  of  a  certain  piece  of  land,  situated  in 
the  township  of  Lemon,  county  of  Wyoming.  He  claimed  title  by  virtue 
of  a  tax  sale,  made  by  the  treasurer  of  the  said  county  under  the  forty- 
first  section  of  the  act  of  the  29th  of  Apnl,  1844.  In  order  to  estab- 
lish his  right  to  the  possession  claimed,  under  the  act  above  stated,  it 
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behooved  the  plaintiff  to  show  the  treasurer's  authority  to  make  the  sale, 
and  to  this  end  it  ought  to  have  appeared  that  all  material  conditions 
and  prerequisites  had  been  comphed  with  ;  as  that  a  tax  had  been  duly 
assessed  upon  the  property  by  the  proper  officers ;  that  such  tax  had  not 
been  paid,  and  that  sufficient  personal  property  could  not  be  found  on 
the  premises  out  of  which  it  could  have  been  collected.     Of  the  latter 
the  return  of  the  collector  \s  prima  fade  evidence,  but  theonlv  proper 
proof  of  the  former  are  the  duplicates  and  assessments  found  in  the 
commissioners'  office.     It  was  m  this  that  the  plaintiff  failed.     It  is 
true,  that  the  assessment-book,  and  the  duplicate  issued  by  the  commis- 
sioners to  the  collector  of  Lemon  township  would  have  been  entirely 
sufficient  for  the  purpose  for  which  they  were  offered  had  it  appeared 
from  them,  or  eitner  of  them,  that  the  taxes  for  which  the  land  was 
sold  had  been  properly  assessed  against  it.  Fager  v.  Cainpbell^  5  Watts, 
28T.     But  it  is  certain,  that  land,  whether  seated  or  unseated,  can  be 
sold  for  no  other  taxes  than  those  assessed  upon  it.     Now,  one  of  the 
objections  to  the  assessment  offered  in  evidence  was,  that  it  thereby 
appeared  that  the  valaation  included,  not  only  the  land  in  controversy, 
but  also  personal  property,  and  that  the  assessment  of  $4.93  was  not 
levied  upon  either  separately  but  upon  both  jointlv.     This  being  the 
fact,  the  d  upUcate  was  properly  excluded ,  for  a  levy  ot  this  kind  would  not 
sustain  the  treasurer's  sale,  hence  its  admission  would  have  been  to  no 
purpose.     We  repeat,   the  land  could  be  sold  only  for  its  own  tax, 
properly  assessed  upon  it,  and  not  for  a  tax  on  personal  property. 

As  the  tract  in  controversy  was  sold  for  this  joint  tax,  it  is  clear  that 
the  sale  was  void.  Under  the  act  of  1844,  the  collector  has  no  power 
to  return  such  a  tax,  neither  has  the  treasurer  power  to  collect  it 
by  a  sale  of  land.  The  plaintiff,  as  we  have  already  said,  was  bound, 
in  order  to  sustain  his  case,  to  show  the  warrant  under  which  the  treas- 
urer acted  in  the  disposition  of  the  land  in  controversy,  and  that  war- 
rant must  have  its  foundation  in  some  act  of  assembly,  otherwise  that 
officer  had  no  jurisdiction  whatever,  and  his  deed  was  good  for  nothing. 
As,  however,  the  plaintiff  has  failed  to  call  our  attention  to  any 
statute  which  warrants  a  sale  of  land  for  a  tax  assessed  jointly  on  real 
and  personal  property,  we  must  hold  that  the  court  did  right  in  direct- 
ing a  verdict  for  the  defendants.     The  judgment  is  affirmed. 


,  Appeal  of  Robert  Soott.  . 
.      May  8,  1886. 

Orphans'  Court  —  Laches — Bnji  op  Review. 

Where  interested  parties  who  reside  abroad  have  notice  of  an  adindication  In 
the  orphans*  court,  and  are  urged  to  look  after  their  interests  eitner  in  person 
or  by  counsel,  and  neglect  so  to  do,  their  laches  destroys  their  right  to  relief. 

An  account  in  the  orphans*  court  settled  and  confirmed  can  only  be  reviewed 
as  a  matter  of  right,  for  error  of  law  apparent  upon  the  face  of  the  record, 
or  for  a  matter  wbich  has  arisen  after  the  decree.  It  may  be  reviewed  as  a 
matter  of  grace  for  new  proof  discovered  after  the  decree,  which  proof  could 
not  possibly  have  been  used  at  the  time  when  the  decree  was  made. 

Appeal  from  the  decree  of  the  orphans'   court  of  Philadelphia 
county. 
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This  was  a  petition  to  the  orphans'  court  for  a  review  of  an  acconnt. 
and  adjudication,  the  prayer  for  which  petition  was  granted  and  decreed. 

Josepn,  N.  Dough/eHy  and  Douoid  A.  Oowrick^  for  appellants.  In 
H(vrtmam!B  Appeal^  12  Casey,  70,  Strong,  J.,  said :  "A  petition  of 
review  must  aver  errors  of  law  appearing  in  the  body  of  the  decree 
sought  to  be  reviewed  or  new  matter  which  hath  arisen  since  the 
decree,  or  that  new  proof  has  been  discovered  which  could  not  possibly 
have  been  used  at  the  time  when  the  decr^  was  made."  "  As  a  mat- 
ter of  grace,  a  review  may  be  granted  for  new  proof  discovered  after 
the  decree,  which  proof  could  not  possibly  have  oeen  used  at  the  time 
when  the  decree  was  made.  Story  Eq.,  §  404 ;  Riddles  Estate^  7 
Harr.  431 ;  Ruaad^a  Admmistraior^s  Appeal,  10  Casey,  258 ;  Eart- 
man^s  Appeal,  12  id.  70."  Per  Mebour,  J.,  in  MiUigarCs  Appeal,  1 
Norr.  389.  "  A  decree  settling  an  account  decides  every  item  of  it, 
and  fixes  the  balance.  The  oflfce  of  a  bill  of  review  in  such  a  case  is 
to  surcharge  and  falsify ;  and  in  order  to  be  entertained  at  all,  it  must 
specify  erroneous  items  affecting  the  final  result."  Yea^er^a  Appeal,  10 
Casey,  173 ;  RuaadPa  Appeal,  id.  258 ;  Cramfa  Appeal,  31  Smith, 
90.  The  petitioners  had  full  previous  notice  of  tne  filing  of  the 
account  and  of  the  audit.  Oi^emer^a  Eatate,  7  W.  N.  C.  544.  In 
Wetheril^a  Eatate,  8  id.  238,  the  court  said,  mter  alia,  in  dismiss- 
ing the  petition  for  a  bill  of  review :  '•'  A  review,  therefore,  is  not  a 
matter  oi  right,  and  if  granted,  it  must  be  under  the  general  powers 
which  the  court  possesses,  irrespective  of  the  act  of  assemblv.  But  in 
applications  of  this  kind,  whether  for  review  strictlv,  after  final  decree, 
or  for  rehearing  only,  the  rule  is  well  settled  that  *  it  there  be  any  lachea 
or  negligenee  on  the  part  of  him  who  seeks  it,  it  destroys  the  title  to 
reUef?  Story  Eq.  PI.,  §§  414,  421 ;  Wiaer  v.  Rlaohly,  2  Johns.  Ch. 
488 ;  Toung  v.  KeigAly,  16  Ves.  348."  Wiata/r^a  EataUj  39  Leg. 
Int.  265. 

Hen/ry  S.  CatteU,  for "  appellees.  In  MoConndCa  Appeal,  1 
Out.  31,  Mr.  Justice  Faxson  says,  in  commenting  upon  the  find- 
ing of  an  auditing  judge  in  the  court  below  :  "  We  are  not  disposed 
to  disturb  the  finding  of  fact.  There  was  considerable  conflict  of  testi- 
mony, but  a  verdict  for  such  reason  would  not  be  set  aside.  The  report 
of  an  auditor  of  the  finding  of  an  auditing  jndfi:e  is  entitled  to  equal 
weight."  **  When  disputed  facts  are  submitted  to  the  orphans'  court, 
without  an  issue  being  asked  for,  the  matter  is  within  the  exclusive 
jurisdiction  of  the  orpnans'  court,  and  their  finding  is  as  binding  as  the 
verdict  of  a  jury."  OibaofCa  Appeal,  25  Penn.  St.  191.  The  grant- 
ing of  a  petition  for  review  being  a  matter  wholly  within  the  Sscre- 
tion  of  the  orphans'  court,  the  exercise  of  that  discretion  will  not  be 
i*eviewed  unless  the  record  shows  palpable  and  gross  abuse.  MUn^a 
Appeal,  3  Out.  489 ;  Toung* a  Appeal,  id.  74 ;  Georgia  Appeal, 
2  Jones,  260;  Nedd^a  Appeal,  20  P.  F.  Smith,  118;  Bowwi 
Appeal,  3  Norr.  814.  The  granting  of  a  review  is  preliminary  to  a 
hearing  respecting  the  alleged  error,  and  no  appeal  lies  from  it.  Bxahoj^a 
Appeal,  2  Casey,  470 ;  Jonea'  Appeal,  11  W.  N;  C.  554. 

Paxson,  J.  The  first  assignment  alleges  that  the  court  below  erred 
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in  granting  the  petition  for  a  bill  of  review,  and  the  second  that  the 
court  erred  in  decreeing  that  the  adjudication  of  June  13, 1884,  be 
opened. 

It  was  conceded  that  the  petition  for  a  review  laid  no  ground  de- 
manding relief  as  a  matter  of  right.  It  was  granted  in  the  equitable 
discretion  of  the  court  It  is  not  denied  that  the  appdlees  had  ample 
notice  of  the  adjudication  of  June  13,  1884,  and  mi^ht,  had  thej  de- 
sired, have  attended  in  person  or  been  represented  by  counsel.  The 
excuse  that  they  resided  in  Ireland  aud  could  not  conveniently  attend 
is  of  little  weight,  as  it  was  entirely  competent  for  them  to  have  been 
represented  by  an  agent  or  attorney.  There  may  be  some  reason  for 
^^nting  indulgence  to  a  party  living  abroad  and  who  was  in  point  of 
fact  ignorant  of  the  proceedings,  but  there  is  none  where  the  parties  had 
notice  of  what  was  going  on,  and  were  moreover  urged  to  look  after 
their  interests  either  in  person  or  by  counsel  Any  Iwihes  or  negligence 
destroys  the  title  to  relief.     Oremer'a  Estate,  7  W .  N.  0.  644. 

It  was  conceded  that  the  petitioners  were  not  entitled  to  a  review  as 
a  matter  of  right.  Were  they  entitled  to  it  as  a  matter  of  grace  ?  The 
rule  was  thus  stated  in  MUUgan^a  Appeal,  82  Penn.  St.  at  page  895 ; 
"  It  is  well  settled  that  an  account  thus  settled  and  confirmed  can  only 
be  reviewed  as  a  matter  of  right  for  error  of  law  apparent  on  the  face  of 
the  record,  or  for  a  new  matter  which  has  arisen  since  the  decree.  As  a 
matter  of  grcbce  a  review  may  be  granted  for  new  proof,  discovered 
after  the  ^ree,  which  proof  could  not  possibly  have  been  used  at  the 
time  when  the  decree  was  made,"  citing  Story  Eq.,  §  404;  Middle  a 
Estate,  7  Harr.  431 ;  RusaeWa  Adm'r'a  Appeal,  10  Casey,  258 ; 
HarirjMMfCs  Appeal,  12  id.  70. 

The  petition  in  this  case  does  not  come  within  the  rule  thus  stated. 
It  does  not  point  out  any  error  of  law  appearing  on  the  face  of  the 
decree,  nor  show  that  any  new  matter  has  arisen,  or  even  that  any  new 
proofs  have  come  to  %ht  since  the  decree.  The  principal  ground  of 
complaint  is  that  the  accountant  was  allowed  a  credit  for  me  partial 
Ices  of  a  mortga^,  which  he  had  transferred  from  his  account  as  exec- 
utor to  that  01  his  account  as  a  trustee.  His  claim  for  this  allowance 
was  made  at  the  adjudication  in  1883,  and  was  then  passed  upon  by 
the  court.  Whether  the  credit  should  have  been  allowed  had  all  the 
facts  been  before  the  court  then,  which  were  before  it  upon  the  review, 
we  are  not  called  upon  to  say.  It  is  enough  that  it  was  passed  upon 
then  in  a  regular  and  orderly  way,  and  the  petitioners  havmg  failed  to 
make  their  objections  then,  are  precluded  from  doing  so  now.  AU  the 
facts  which  they  have  since  brought  forward  were  known,  or  might 
have  been  known  to  them.  There  is  no  allefi;ation  of  after-discovered 
evidence  which  they  could  not  have  produced  at  the  original  adjudica- 
tion. There  is  only  the  allegation  tnat  they  did  not  attend  to  their 
business^  because  it  was  inconvenient  to  do  so.  This  is  not  sufficient. 
They  cannot  have  a  solemn  adjudication  opened  and  the  pubHe  time 
consumed  for  such  a  reason.  Something  is  due  to  the  finality  of  judicial 
proceedings. 

The  decree  is  reversed  at  the  costs  of  the  appellee,  and  it  is  ordered 
that  the  adjudication  of  June  13,  1884,  be  connrmed. 
Vol.  Vlll— 9  713 
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Commonwealth  v.  WEroEBHOLD. 

May  8.  1886. 

Criminal  Law — Arson — Indictment — Count  in  —  Feloniously 

A.  was  tried  for  an  attempt  to  bam  a  stable,  parcel  of  and  belon^ng  to  a  dwell- 
ing-house; there  were  two  counts  in  the  indictment,  the  first  propeny  charfi^ng  the 
oftense  under  the  one  hundred  and  thirty-seventh  section  of  the  PenafCod^tiS 
hAYing  been  committed  felomoudy;  the  second  differing  from  the  first  only  in 
this,  that  the  woid  felonmufy  was  not  used.  The  jury  acquitted  A.  upon  the  first 
count,  but  convicted  him  upon  the  second.  A  motion  was  made  for  a  new  trial  and 
in  arrest  of  iudgment.  The  new  trial  the  court  declared  it  needless  to  grant,  and 
the  motion  in  arrest  of  judgment  it  made  absolute.  Seld,  there  was  no  error  in  so 
doing. 

Error  to  the  court  of  oyer  and  terminer  of  Schuylkill  county. 

Weiderhold  was  tried  for  an  attempt  to  bum  a  stable,  parcel  of  and 
belonging  to  a  dwelling-house.  There  were  two  counts  in  the  indictment, 
one  charging  the  offense  as  having  been  "  feloniously"  attempted,  and  the 
other  charging  it  in  the  same  language  but  omitting  the  word  **  feloni- 
ously." The  jury  returned  a  verdict  of  not  guilty  as  to  the  count  containing 
the  word  "  feloniously  "  but  guilty  as  to  the  other  count.  Weiderhold  was 
then  committed  to  prison.  A  motion  was  made  for  a  new  trial  and  an 
arrest  of  judgment.  The  motion  for  a  new  trial  was  overruled,  but  the 
court  arrested  judgment,  for  the  reason  that  the  count  upon  which  con- 
viction was  had  was  not  one  that  could  work  such  a  result  under  the 
one  hundred  and  thirty-seventh  section  of  the  Penal  Code,  as  it  failed 
to  charge  the  offense  as  having  been  committed  fdoniou%ly^  nor  could 
it  work  such  a  result  under  the  one  hundred  and  thirty-eighth  sectioD 
of  the  Code,  as  it  had  not  been  found  thereunder. 

R.  H.  Kooh^  solicitor  of  borough  of  Pottsville,  Wm.  WilheJ/m^  deputy 
district  attorney,  and  J.  H,  James^  district  attorney,  for  Commonwealth. 
The  indictment  lays  the  offense  as  done  as  follows,  to- wit :  "  Did  unlaw- 
fully, willfully  and  maliciously  attempt  to  set  fire  to,  with  intent  to 
bum,  a  certain  barn  or  stable  that  is  parcel  and  belongs  to  a  dwelling- 
house,  etc.,  etc."  This  is  in  accordance  with  the  law  laid  down  in  the 
Criminal  Procedure  with  reference  to  indictments.  The  above  clause 
sets  out  all  that  is  essential,  as  the  law  on  the  subject  of  drafting  indict- 
ments is  as  follows  :  *'  Every  indictment  shall  be  deemed  and  adjudged 
sufficient  and  good  in  law  which  charges  the  crime  substantially  in  the 
language  of  the  act  of  the  assembly  prohibiting  the  crime,  and  prescrib- 
ing the  punishment,  if  any  such  tnere  be,  or,  if  at  common  law,  so 
plainly  that  the  nature  of  the  offense  charged  may  be  easily  understood 
by  the  jury."  Criminal  Procedure  Act  of  1860,  §  II,  K  B.  P.  D.,  vol. 
I,  page  475,  §  12.  ''Where  a  statute  made  it  an  offense  to  present  a 
false  affidavit  to  the  commissioner  of  pensions,  with  intent  to  defraud 
the  United  States,  then  declared  the  person  committing  it  to  be  guilty 
of  felony,  punishable  by  fine  and  imprisonment,  the  supreme  court  held 
an  indictment  not  ill  for  omitting  the  word  *  feloniously.' "  "It  would 
be  otherwise,  said  Nelson,  J.,  if  the  felonious  intent  was  descriptive 
of  the  offense  and  not  simply  of  the  punishment."  1  Bishop,  Third 
Ed.  Evidence,  Pleadiuj^,  Practice,  §  535 ;  United  States  v.  Staats^  8 
How.  41, 45, 46.    The  highest  judicial  authority  in  the  land  has  said 
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that  as  long  as  the  act  does  not  use  the  word  "  felonious  '^  as  descriptive  of 
the  offense,  but  simply  applies  to  the  punishment,  the  word  ^^feloniously" 
does  not  need  to  be  usea ;  and  that  the  law  ^nerally  is  that  felonies 
are  tried  in  the  oyer  and  terminer  and  misdemeanors  in  the  quarter 
eessions,  unless  specially  designated  otherwise  by  statute  as  in  larcenies. 
C(mhman/u)eaUh  v.  Alexander  MoCormell^  2  Pittsb.  215,  216.  As  to 
the  Question,  whether  there  was  a  proper  joinder  of  count,  for  felonies 
triable  in  the  oyer  and  terminer,  with  misdemeanors,  and  whether  the 
verdict  was  correct  upon  the  indictment — the  defendant  not  demurrnjff 
but  pleading  to  the  same — the  Commonwealth  directs  attention  to  13  W. 
!N.  C.  200,  Staeger  v.  The  CommanweaUh.  As  neither  of  the  crimes 
filleted  to  have  been  committed  in  this  indictment,  by  the  person 
indicted,  are  enumerated  amongst  those  of  which  the  oyer  and  terminer 
liave  exclusive  jurisdiction,  it  is  plain  that  the  "  court  of  quarter  ses- 
sions have  jurisdiction  to  try  the  indictment  and  pronounce  upon  the 
prisoner."  Holmes  v.  Commonwealth,  1  Casey,  221,  224.  A  case 
that  is  to  all  purposes  like  this  one,  as  to  the  law,  is  Fulmer  v.  Com- 
fnonweaithf  1  Out.  503.  The  case  of  Holmes  v.  Commonwealth  is 
there  referred  to  and  approved  by  Judge  Trunkey.  The  court  par- 
ticularly passes  unon  the  questions  in  hand,  in  the  casei^f  Common- 
wealth V.  Al'exa/naer  McConneH^  2  Pittsb.  210. 

James  B.  ReHly  and  TT.  J.  TFAtfeA<>i^(3,  for  defendant  in  error.  As 
to  the  distinction  between  the  offenses  covered  by  the  one  hundred  and 
thirtywseventh  and  one  hundred  and  thirty. eighth  sections  of  the  Penal 
Code,  see  HiU  v.  Commonwealth^  98  Penn.  St.  192.  "  In  all  cases  of 
felonies  at  common  law,  and  some  also  by  statute,  the  felonious  intent 
is  deemed  an  essential  ingredient  constituting  the  offense,  and  hence  the 
indictment  will  be  defective,  even  after  verdict,  unless  the  intent  is 
averred.  This  rule  has  been  adhered  to  with  great  strictness,  and 
projjerlv  so,  where  this  intent  is  a  material  element  of  the  crime." 
Unitea  Slates  v.  StaatSy  8  How.  44.  Arson  has  always  been  a  felony 
at  common  law,  and  is  still  so  under  our  statute,  which  extends  the 
acts  that  shall  rank  as  arson  and  constitute  felonv  —  and  it  has  been 
always  uniformly  held  that  the  word  "  feloniously  "  was  an  essential 
requisite  in  an  indictment  for  arson.  2  Whart.  Grim.  Law,  §  1673. 
These  terms  are  not  mere  technicalities,  they  have  come  to  be  regarded 
in  the  law  as  having  substantial  and  important  meaning.  "  The  word 
*  felonious'  is  essential  to  all  indictments  for  felony,  whether  at  common 
law  or  statutory."  1  Whart.  Crim.  Law,  §  399 ;  and  Mears  v.  Com- 
monwealthy  2  Grant,  387. 

Per  Curiam.  The  learned  judge  committed  no  error  in  arresting 
the  judgment  sought  to  be  entered  on  the  second  count  of  the  indictmen  t. 
The  d^endant  was  acquitted  on  the  only  valid  count  in  the  indictment 
under  the  one  hundred  and  thirty-seventh  section  of  the  Penal  Code. 
That  count  correctly  charged  the  act  to  be  a  felony.  The  other  count 
cannot  be  sustained  under  section  138,  as  it  was  not  framed  under  that 
section.  It  avers  a  fact  not  provided  for  in  that  section  ;  but  in  con- 
flict therewith.  As  it  does  not  charge  the  act  to  have  been  done 
feloniously,  it  cannot  be  sustained  imder  section  137. 

Judgment  affirmed. 
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Appkal  of  Walkbb. 

May  8,  1886. 

Injunction  —  Levy  —  Wife's  Separate  Estate  for  Httsband's  Debt. 

A  court  of  equity  will  not  restrain  by  injunction  a  creditor  from  levying  <m 
land  in  which  he  avers  that  his  debtor  nas  an  interest,  bat  a  sale  of  tliie  wife's 
land  by  the  husband's  creditor  may  be  enjoined  where  the  title  of  the  wife  is 
clear. 

Appeal  from  the  decree  of  the  court  of  common  pleas  of  SchujIMll 
county. 

About  January,  1874,  SchoUenberger  purchased  and  paid  for  certain 
real  estate,  and  directed  the  deeds  to  be  made  to  Whitney,  who  executed 
a  declaration  of  trust  acknowled^g  that  SchoUenberger  had  paid  the 
purchase-money,  and  that  he,  "Wnitney,  held  the  property  for  the  pur- 
pose of  laying  out  and  selling  town  lots,  and  after  reimbursing  Schollen- 
berger  the  purchase-money  with  interest,  Whitney  and  Schdlenberger 
were  to  divide  the  profits.  This  was  to  continue  tul  April  1,  1877,  but 
was  extended  in  April,  1877,  till  April  1,  1880. 

On  September  10,  1878,  Whitney  died  insolvent,  having  devised  all 
his  estate — siincluding  the  legal  title  to  the  trust  estate  —  to  his  wife, 
Hannah  Whitney. 

Schollenberffer's  equitable  interest  became  vested  in  Wa&er,  in  trust 
for  certain  creditors  of  SchoUenberger.  Walker  then  filed  his  petition 
in  the  orphans'  court  to  compel  Mrs.  Whitney  to  transfer  the  trust 
estate.  Tne  orphans'  court  decided  th^  had  no  jurisdiction,  and  the 
supreme  court  aflBrmed  their  decision  in  Walker* 8  Appeal.  Walker  then 
filed  his  biU  in  equity  against  Mrs.  Whitney  for  the  conveyance  of  the 
trust  estate. 

The  case  was  pending  for  over  a  year,  and  the  master  finally  reported 
that  Mrs.  Whitney  should  make  the  conveyance  asked  for,  and  on  April 
6, 1885,  the  court  made  a  final  decree  that  Mrs.  Whitney  should  make 
tne  conveyance,  which  decree  remained  unappealed  from.  Mrs.  Eliza- 
beth HeUner  obtained  a  judgment  against  Whitney's  estate  for  a  debt 
of  Whitney,  issued  execution  and  levied  on  the  trust  estate  which  had 
been  convened  to  Walker,  in  pursuance  of  the  decree.  The  property 
was  advertised  for  sale  on  July  8, 1885.  Walker  then  filed  his  blU  in 
equity  setting  forth  the  facts  and  the  decree,  and  allying  that  a  sale 
would  cast  a  cloud  on  the  title,  and  asked  the  court  to  restrain.  The 
court  ^nted  a  preUminary  injunction,  but  on  July  10, 1885,  dissolved 
the  injunction. 

On  September  7,  1885,  defendants  filed  a  demurrer  to  plaintiff's  bUl. 
The  court  sustained  the  demurrer  and  dismissed  the  bill  on  September 
14, 1886.     From  this  decree  an  appeal  was  taken. 

John  W.  Byon  and  Tliamas  B.  <&  L.  B.  WcMcer^  for  appellant.  "  It 
cannot  be  doubted  that,  under  certain  circumstances,  the  .power  of  a 
court  of  equity  to  restrain  an  execution  creditor  from  proceeding  to  sell 
naay  be  properly  invoked ;  but  as  was  said  in  Winches  Appeal^  11  P.  F. 
S.  244,  "it  is  onlv  where  the  creditor  is  clearly  and  undeniably  pro- 
ceeding, against  nght  and  justice,  to  abuse  the  process  of  the  law  to  liie 
injury  of  another,  that  equity  intervenes  to  stay  his  hand."     Taylof^s 
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Appealy  12  Norr.  23.  The  drcumstaDces  of  the  present  case  are:  First. 
The  written  declaration  of  trust  by  Whitney,  that  he  held  as  trostee, 
which  bound  him  and  those  claiming  under  him.  ^^  The  declarations 
of  a  person  while  in  the  possession  of  the  premises  against  his  title  are 
always  admissible,  not  only  against  him,  but  against  those  who  claim 
under  him."  OibhleJuyuse  v.  ^ong^  3  Bawle,  437 ;  Weidman  v.  Kohr^ 
4  S.  &  R.  174 ;  Molldmony  v.  WtUiams,  4t  C.  492.  Second.  The  suit 
to  enforce  the  trust  and  obtain  the  conveyance  resulted  in  a  decree  of 
the  court  sustaining  the  trust,  and  commanding  the  conveyance.  Third. 
The  bill  in  equity  to  restrain  the  sheriff's  sale  set  forth  the  ownership 
of  the  property  and  the  decree  of  the  court,  and  the  defendants,  instead 
of  answering  and  alleging  an  interest  in  Whitney,  demurred,  and  the 
court  sustained  the  demurrer,  and  dismissed  the  bill,  thus  admitting  the 
title  and  ownership  of  the  appellant  for  the  purposes  of  this  case.  It 
is  contended  the  court  erred  m  dismissing  the  bill  under  the  pleadings. 
The  bill  avers  the  ownership  to  be  in  Schollenbei^er's  assignee,  by 
decree  of  the  court  of  conmion  pleas  of  Schuylkill  county  directing  a 
deed  for  the  land  to  be  made  by  Mrs.  Whitney  to  L.  B.  Walker, 
assignee,  and  that  such  deed  was  made.  And  the  reply  of  the 
respondents  does  not  deny  this  ownership  by  plea,  answer,  or  demurrer, 
ana,  therefore,  under  the  pleading,  it  is  such  a  case  where  the  creditor  is 
clearly  and  undeniably  proceeding  against  right  and  justice  to  abuse  the 
process  of  the  law  to  an  injury  of  another.  Hv/rUer^a  Appeal^  4  Wr. 
\9^\LyorC8  Appeal^  11  8m.  15;  WincK 8  Appeal^  id.  244;  Taylor's 
Appeal^  8  W.  N.  0.  192;  12  Norr.  21.  But  this  case  differs  from  all 
otners  in  the  books  in  this  respect:  that  the  same  controversy  and 
claim  has  been  already  adjudicated  upon  and  settled  by  a  court  of 
competent  jurisdiction,  and  Mrs.  Heilner  was  privy  to  the  decree.  If 
Mrs.  Heilner  is  a  stranger  she  is  not  affected  by  the  decree,  but  if  she 
is  a  priv^,  she  is  bound  by  it,  for  ''all  persons  who  are  represented  by 
the  parties  and  claim  under  them,  or  in  privity  with  them,  are  equally 
concluded  by  the  same  proceeding."  1  Greenl.  Ev.,  §  523 :  Peterson 
V.  Lothrop,  10  Casey,  223 ;  Oiltman  v.  Strona^  14  P.  F.  8.  242 ; 
Otter  son  v.  Middleton^  6  Out.  78 ;  Stray er  v.  Jo%nson^  43  Leg.  Int.  67 
Is  Mrs,  Heilner  a  privy  to  the  decree  against  Whitney's  estate  ?  8he 
is  a  creditor  who  obtained  a  judgment  against  Whitney's  estate  after 
his  death.  8he  could  only  be  successfm  in  an  action  of  ejectment 
through  Whitney's  titla  Her  claim  is  not  adverse  to  Whitney's  title, 
but  under  that  title.  Her  claim  has  already  been  adjudicated  upon  ; 
for  Mrs.  Whitney  as  executrix  of  the  decedent  is  r^arded  as  a  trustee 
for  creditors.  Hesi  EstaU,  19  P.  F.  8.  272.  And  Mre.  Whitney's 
appearance  in  her  representative  character  is  the  appearance  of  all 
Whitney's  creditors.  8tory  Eq.  PL,  §§  140,  141,  142,  150,  22B; 
NewUmd  v.  Campiony  1  Ves.  Jr.  105;  Pea^cock  v.  Monk^  id.  127. 

A.  W.  Scfudcky  for  appellees.  In  Patterson  v.  Martz^  8  Watts,  379, 
it  is  said  :  A  contract  to  entitle  itself  to  the  assistance  of  a  chancellor 
must  have  come  from  an  immaculate  source.  Freedly  v.  Ba/mhart^  1  P. 
F.  8.  281 ;  Pierson  v.  JVeil,  13  id.  426 ;  Brady's  Appeal,  16  id.  280 ; 
BleoMer/s  Appeal,  id.  187;  Weis(?s  Appeal,  22  id.  354.  A  material 
change  of  circumstances,  affecting  the  rights,  interests  and  obligations 
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of  the  parties,  or  lapse  of  time,  or  other  chan^  of  circamstances  majy 
and  often  do,  induce  a  chancellor  to  refuse  a  decree  of  specific  perform- 
ance. PaUeraori  v.  MartZy  8  Watts,  374;  Callen  v.  Fefrgvsoa^  5 
Casey,  247,  251;  DuBoisY.  Bcmm,  10  Wr.  537;  Miller  y.  Han- 
Ian,  1  P.  F.  S.  265, 269 ;  JRtissd  v.  Baughman,  13  Norr.  400,  404.  A 
secret  contract  forbids  the  debtor's  disposing  his  stock  to  the  prejudice 
of  the  complainant,  but  in  violation  thereof  the  debtor  made  an  assign- 
ment for  the  benefit  of  creditors.  The  court  refused  to  interfere, 
because  the  rights  of  creditors  had  attached,  which  were  not  to  be 
defeated  by  such  secret  contract.  Tower  v.  Ba/rrmgUm,  Bri^jhtly  Rep. 
253,  261.  No  act  of  the  parties  after  the  death  of  tne  debtor 
can  vary  the  rights  of  creditors.  Turner  v.  Hauser,  1  Watts,  423. 
Death  casts  a  man's  estate  into  an  unchangeable  mould.  The  law  then 
fixes  its  conditions,  and  prescribes  its  management,  and  its  distribution. 
His  real  estate  becomes  assets  for  the  payment  of  his  debts.  Nio^s 
Appeal,  4  P.  F.  8.  200.  The  moment  the  debtor  died  his  creditors  of 
all  classes  became  lien  creditors  under  the  act  of  assembly  which  pro- 
vides that  the  debts  of  a  decedent  shall  be  a  lien  upon  his  real  estate 
for  five  years  after  his  death.  Fowler^e  Appeal,  6  Norr.  453  ;  Nic^s 
Appeal,  4  S.  200,  in  re  Judge  HegMs  Mstale.  It  is  a  funda- 
mental rule  of  law  in  Pennsylvania  that  a  man's  creditors  have  an 
unquestioned  right  to  levy  upon  and  sell  whatever  right,  title  or  inter- 
ests, actual  or  supposed,  the  debtor  may  have  in  lands.  Whether  the 
creditor  be  in  error  or  not  in  supposing  that  his  debtor  has  an  inter- 
est in  the  land  is  a  question  the  courts  will  not  determine  in  advance, 
and,  indeed,  have  no  power  or  authority  to  do  so.  Hunter's  Appeal^ 
4  Wr.  194;  Winch's  Appeal,  11  P.  F.  S.  426.  Where  the  title  of 
the  wife  is  disputed  the  creditor  has  a  right  to  proceed  against  the 
property  to  test  her  title,  and  it  is  error  for  the  court  to  assume  jurisdic- 
tion and  to  enioin  against  the  creditor's  execution,  and  thus  to  with- 
draw contested  facts  from  the  jury.  To  do  this  is  to  deny  the  undoubted 
right  of  a  creditor  to  sell  whatever  interest  he  believes  his  debtor  has 
in  the  property.  The  jurisdiction  given  to  a  court  of  equity  for  the 
prevention  or  restraint  of  the  commission  of  acts  contrary  to  law  and 
prejudicial  to  the  rights  of  individuals  was  never  intended  to  be  used 
to  obstruct  the  collection  of  debts.  S.  P., Dger  v,.Bank,  9  Phila.  159 ; 
Schuster  v.  Bennett,  id.  208  ;  Simpson  v.  Bales,  10  id.  66 ;  Reeser  v. 
Johnson,  26  S.  313 ;  Taylor's  Appeal,  12  Norr.  21 ;  Weiser^s  Appeal, 
8  W.  N.  C.  854,  per  curiam.  A  creditor,  who  has  obtained  a  judg- 
ment has  a  clear  legal  right  to  levy  on  and  sell  his  debtor's  interest  in 
any  land.  A  court  of  equitv  cannot  enjoin  on  the  ground  that  the 
debtor  has  no  right,  title  or  interest.  The  question  can  only  be  settled 
in  ejectment  by  the  sheriff's  vendee.  The  case  of  a  married  woman's 
property  is  the  only  exception,  and  that  rests  upon  the  construction  of 
a  statute.  Weiser's  Appeal,  9  W.  N.  C.  509.  Nothing  is  better 
settled  than  that  a  court  of  equity  has  no  jurisdiction  to  restrain,  by 
injunction,  a  creditor  from  levying  upon  land  in  which  he  avers  that 
his  debtor  has  an  interest. 

Per  Curiam.     It  is  well  settled,  as  a  general  rule,  that  a  court  of 
equity  will  not  restrain,  by  injunction,  a  creditor  from  levying  on  land 
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in  which  he  avers  that  his  debtor  has  an  interest.  It  is  true  under  the 
act  of  1850,  which  declares  that  the  property  of  a  married  woman 
shall  not  be  subject  to  levy  and  execution  for  the  debts  and  liabilities 
of  her  husband,  a  sale  of  the  wife's  land  by  the  husband's  creditor  may 
be  enjoined,  where  the  title  of  the  wife  is  clear,  inasmuch  as  a  sale 
would  be  in  violation  of  a  clear  and  express  statutory  prohibition. 
Heeser  v.  JoKiMon^  76  Penn.  St.  313. 

We  discover  nothing  in  the  facts  of  this  case,  nor  in  the  decree 
between  other  parties  which  is  invoked,  to  take  the  case  out  of  the 
general  rule,  which  denies  to  a  court  of  equity  the  ri^ht  to  restrain  a 
creditor  from  selling  land  on  execution,  in  which  he  thinks  the  defend- 
ant has  an  interest. 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the  appellant. 


Appeal  of  the  Orrr  of  Philadelphia,  Trustee,  tjndeb  the  Will 

OF  Stephen  Girabd. 

May  10,  1886. 

Will — Conversion. 

a  testator  directed  in  his  wiU:  "  I  desire  aU  my  other  estate,  real,  i)er8onal  or 
mixed,  shall,  as  soon  after  my  decease  as  practicable,  be  sold,  and  the  proceeds 
arising  therefrom  be  invested  in  first  bonds  and  mortgages."  Hdd^  that  this 
worked  a  conversion  of  the  real  estate. 

Appeal  from  the  decree  of  the  orphans'  court  of  Philadelphia  county. 

On  March  17,  1877,  the  orphans'  court  appointed  E^rail  guardian  of 
the  estate  of  John  M.  Eisler  et  cU.y  minors.  Security  was  ordered  in 
the  sum  of  $3,000,  and  Silber  became  security  for  the  faithful  per- 
formance by  EIrail  of  his  duties  as  guardian. 

Krail  entered  upon  his  duties  as  guardian,  and  collected  moneys 
belonging  to  the  minors.  He  died  insolvent  about  November,  1882, 
never  having  filed  an  account.  His  widow  and  administratrix  filed  the 
account  of  tne  deceased  guardian,  which  was  audited  by  the  orphans' 
court,  and  a  balance  of  $421.10  found  to  be  due  the  minor,  John  M. 
£isler,  ^hich  was  awarded  to  the  city  of  Philadelphia,  trustee,  etc. 
(his  ^ardian).  Upon  the  settlement  of  the  estate  of  the  deceased 
guardian  a  claim  was  made  for  the  amount  due  the  minor,  but  only  a 
pro  rcUa  dividend  of  $54.43  was  awarded,  leaving  a  balance  due  of 
$366.67. 

Silber,  the  surety,  died  November  8,  1877,  leaving  a  will,  by  which 
he  directed  his  real  estate.  No.  1238  North  Second  street,  and  No. 
2217  North  Fourth  street,  to  remain  unsold  during  the  widowhood 
of  his  wife.  All  his  other  real  estate  he  desired  to  be  sold  as  soon 
after  his  decease  as  practicable,  and  the  proceeds  invested,  and  the 
income  paid  to  his  wife,  so  long  as  she  remained  his  widow,  and  he 
authorized  and  empowered  his  wife,  the  sole  executrix,  to  sell  his  real 
estate,  except  the  two  properties  mentioned,  at  public  or  private  sale, 
etc.  In  pursuance  of  this  power  and  direction,  the  executrix  sold  real 
estate  on  Kensington  avenue,  and  filed  her  account  of  the  proceeds. 
Upon  the  audit  of  the  account  a  claim  was  made  for  $366.67,  the 
balance  due  the  minor's  estate  by  his  deceased  guardian.     The  claim 
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was  allowed,  and  the  entire  balance  appearing  on  the  acconnt,  $248.14, 
loss  the  orphans'  court  costs,  was  awarded  to  the  city  of  Philadelphia. 
The  court  in  banCj  however,  upon  exceptions  filed,  disallowed  the 
claim,  because  Silber  had  been  dead  more  than  five  years,  and  the  lien 
against  his  real  estate  was  lost,  and  it  awarded  the  balance  on  the 
account  to  the  widow  of  Silber.  From  that  decree  an  appeal  was  taken. 

Francis  £\  Brewster  and  F,  Ca/rrdU  Brewster^  for  appellant.  The 
objection  made  to  the  payment  of  the  claim  was,  that  as  the  testator  had 
been  dead  more  than  five  years  the  lien  of  the  claim  against  his  real 
estate  was  lost,  and  payment  could  not  be  enforced  against  the  fund  in 
the  hands  of  the  accountant,  which  consisted  of  the  proceeds  of  the 
sale  of  part  of  testator's  real  estate.  It  is  submitted  that  the  direction 
to  sell  all  the  real  estate  unexcepted  constituted  beyond  all  question  an 
equitable  conversion  into  personalty  on  the  death  of  the  testator.  Al- 
limn  V.  WiUon,  13  S.  &  R.  330  ;  Morrow  v.  Bremzer,  3  Rawle,  186 ; 
Burr  V.  Sim^  1  Whart.  252 ;  SUverthom  v.  McKinster^  12  Penn.  St 
67 ;  ParhinsorCa  Appeal.  32  id.  455 ;  WUson  v.  Shoenherger^  34  id. 
121 ;  McClur^a  Appeal,  72  id.  414 ;  Evwn^  Appeal,  63  id.  183 ; 
ZoTwf «  Appeal,  85  id.  339 ;  RoUmd  v.  Millet,  11  W.  N.  C.  431.  In 
Ehifa  Appeal,  84  Penn.  St.  241,  it  was  held  that  land  directed  to  be 
converted  into  money  is  regarded  as  money.  An  intent  to  create  from 
the  blended  realty  and  personalty  a  fund  in  money  for  purposes  of  dis- 
tribution is  equivalent  to  an  express  direction  to  sell.  La/rdAie^%  Eafxite, 
39  Leg.  Int.  440.  The  learned  auditing  judge  did  not  deem  it  neces- 
sary to  consider  this  question  of  conversion,  for  as  the  executrix  actually 
sold  the  land  under  the  power  contained  in  the  will  and  brought  the 
proceeds  before  the  orpuans'  court  for  distribution,  he  held  tnat  tho 
claim  of  the  city  as  guardian,  though  no  longer  alien  on  the  land  itself 
in  the  hands  of  a  purchaser,  was  a  valid  claim  a^inst  the  proceeds  of 
the  land.  In  reversing  this  finding  the  court  %n  banc  clearly  erred. 
Where  land  is  actually  sold  under  a  power  in  the  will  for  the  payment 
of  testator's  debts,  there  is  a  conversion  out  and  out.  Wharton  v. 
Shaw,  SW.&  S.  124;  WiUing  v.  Peters,  7  Peon.  St.  287.  An 
actual  sale  under  a  power  effects  an  equitable  conversion  into  person- 
alty.    Scheidfs  Estate,  1  Leg.  Chron.  25. 

Joseph  Z.  TvU,  for  appellee.  As  to  conversion,  LehmarCs  Appeal^ 
9  Out.  141 ;  Page's  EstaU,  25  S.  87 ;  Elwin  v.  Elwin.  8  Ves.  547 ; 
Swifts  Appeal,  6  Norr.  502. 

Paxson,  J.  We  are  of  opinion  that  the  will  of  Jacob  F.  Silber 
worked  a  conversion  of  his  real  estate.  By  the  fourth  item  of  said  will 
the  testator  said  :  "  I  desire  all  my  other  estate,  real,  personal  or  mixed, 
shall,  as  soon  after  my  decease  as  practicable,  be  sold,  and  the  proceeds 
arising  therefrom  be  invested  in  first  bonds  and  mortgages,"  etc.  We 
regard  this  as  a  directioA  to  sell.  The  words  "  I  desire  "  are  the  equivalent 
of  the  words  "  1  will "  that  m v  real  estate  shall  be  sold,  etc,  while  the 
added  words  "  as  soon  after  my  decease  as  practicable  "  left  no  discretion  to 
his  executors  excepting  as  to  the  matter  of  time.  It  does  not  authorize 
them  to  postpone  a  sale  altogether.  Besides,  he  makes  no  other  dispo- 
sition of  the  real  estate. 
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The  aoditing  jndge  did  not  discuss  the  question  of  equitable  conver- 
sion for  the  reason  mat  the  sale  by  the  executors  worked  an  actual  con- 
version, and  the  money  having  been  brought  into  court  was  to  be  dis- 
tributed as  money  and  was  liable  for  the  testators  debts,  of  which  the 
claim  of  the  appellant  was  one.  In  this  one  item  he  was  clearly  right, 
and  that  it  was  error  in  the  learned  court  to  sustain  the  exceptions  to 
his  adjudication. 

Decree  reversed  at  the  costs  of  the  appellees,  and  the  adjudication  is 
confirmed. 


Jennings  v.  McComb. 

May  10,  1886. 

Landlobd  and  Tenant  —  Lease  —  Agent  —  Estate  at  Will — Covenant — 
evidknce. 

A.  owned  a  lot  of  ffroand  with  a  buildiDf  erected  upon  it ;  B.,  by  a  written 
instniment  dated  A&rch  10,  1875,  in  which  he  stjled  himself  agent  without 
naming  his  principals,  and  which  he  signed  as  agent  of  A.,  affizlnj?  a  seal  to  her 
name,  leased  the  premises  to  C.  for  three  years  from  April  1,  1876  ;  B.  had  no 
written  authority  to  execute  the  lease,  nor  did  A.  accept  or  ratify  it  in  writing. 
Held,  that  C.  had  an  esl^te  at  will  only. 

Held,  that  as  no  certain  term  had  been  vested  in  C,  the  consideration  for  his 
covenant  to  pay  rent  had  failed,  but  that  he  was  liable  in  assumpsit  for  the  rental 
value  of  the  premises,  and  that  the  written  instrument  was  admissible  in  evi> 
dence  on  the  question  of  value. 

Error  to  the  court  of  common  pleas,  No.  3,  of  Philadelphia  county. 
This  was  an  action  of  case  to  recover  the  rental  value  of  premises ; 
the  verdict  was  for  plaintiff. 

A.  Thompson^  for  plaintiff  in  error.  Assumpsit  will  not  lie  on  a 
sealed  instrument.  Irwin  v.  Shuitz^  46  Penn.  St.  74,  76 ;  Shaeffer 
V.  Oeisenbergy  47  id.  500.  Debt  or  covenant  is  the  proper  action  when 
under  seal.  McMoim,us  v.  Cassidy^  66  Penn.  St.  260.  The  doctrine 
seems  to  be  universal  that  where  the  cause  of  action  arises  upon  a 
specialty  or  sealed  writing,  the  action  must  be  covenant  or  debt  as 
the  case  may  be.  Id.  Na/rr.  in  assumpsit  will  not  support  a  sealed 
contract.  Penn.  National  v.  Gordy^  I'^g-j  April  14,  '82.  A  plaintiff 
may  sustain  covenant  on  a  sealed  instrument,  although  it  be  so  defect- 
ively executed  on  his  part  that  only  assumpsit  can  be  maintained 
against  him.  Poor  Directors  v.  MoFadden^  1  Grant,  2,  30.  Though 
a  contract  under  seal  be  so  defectively  executed  that  it  could  not  be 
enforced,  yet  if  it  be  performed  the  dependent  covenant  cannot  be 
repudiated.  Sclwol  Ihrectors  v.  MoBride^  10  Harr.  215  If  the  plain- 
tltt  below  had  amended  his  narr.^  or  sought  so  to  do,  we  would  have 
been  entitled  even  then  to  an  appropriate  change  of  pleas  under  the 
amended  acts  and  the  decisions  thereon,  but  even  this  legal  right  was 
refused  to  us. 

George  Northrop^  for  defendants  in  error.  The  reason  why  the 
plaintins  declared  in  assumpsit  was  because  their  agent,  Henry  C. 
brolasky,  drew  up  a  lease  for  the  premises,  calling  himself  "agent" 
simply,  and  then  signed  it,  under  seal,  as  the  '"  agent "  of  the  plaintiffs, 
without  any  authority  under  seal.  If  the  lease  made  by  the  said 
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Brolaskj,  as  agent,  had  not  been  signed  and  sealed  by  him  in  the  name 
of  a  principal,  snit  could  have  been  brought  in  his  name.  Held  v. 
Martin^  61  Penn.  St  499 ;  Bedford  v.  KeUy,  61  id.  493 ;  SeyfeH  v. 
Bea/n^  83  id.  453.  A  suit  on  the  lease  could  not  be  brought  either  in 
the  name  of  the  principals  or  the  agent.  Frontin  v.  iSmaU^  2  Ld. 
Raym.  1418 ;  Chit.  Cont.  230 ;  1  Chit.  PI.  6 ;  Berkeley  v.  Hardy,  5 
Barn.  &  Cress.  855.  See,  also,  Bdlas  v.  Hays,  5  Serg.  &  Eawle,  489  ; 
Grove  v.  Hodges,  55  Penn.  St.  515 ;  Baum  v.  DtUms,  43  id.  265. 
Though  an  action  of  covenant  cannot  be  maintained  in  this  case,  an 
action  of  aasimpsU  may,  disregarding  the  seal  as  a  mere  excess.  Grove 
V.  HodgeSy  55  Penn.  St,  bottom  of  p.  517 ;  Jones  v.  Homer,  60  id.  218, 
219 ;  Schmertz  v.  Schreeve,  62  id.  460 ;  1  Am.  Lead.  Cas,  596,  611 ;  1 
Chit.  PI.  104;  SwissJidm  v.  Swissvale  Lavmdry  Co.,  95  Penn.  St 
370.  A  contract  under  seal  may  be  given  in  evidence  under  nofi 
assimpsit.  Cooper  v.  Bankm,  5  Binn.  615,  617.  A  sealed  instru- 
ment may  be  given  in  evidence  in  assumpsit  to  show^  the  amount  due. 
Charles  v.  ScoU,  1  Serg.  &  Rawle,  297;  Mehaffey  v.  Share,  2  P.  &  W. 
378  ;  Carrier  v.  DUworth,  59  Penn.  St.  410. 

A  motion  made  by  the  defendant  for  a  nonsuit  was  denied.  Defend- 
ant then  asked  to  file  the  following  additional  pleas :  1.  Non  demisit ; 

2.  Nil  debet;  3.  Covenants  performed  absque  hoc;  4.  Eviction;  5. 
Accord  and  satisfaction.  1.  Non  demisit  is  a  proper  plea  in  debt,  not 
in  assumpsit.  2  Stephens  Nisi  Prius,  1225 ;  1  Chit.  PI.  482.  2.  NU 
debet  may  be  a  good  plea  in  debt,  but  not  in  assumpsit.  1  Chit.  PL 
482;  DaA)is  v.  Shoemaker,  1  Rawle,  141 ;  Bauer  v.  Roih,  4  id.  92. 

3.  Covenants  performed  absque  hoc.  This  is  clearly  not  a  good  plea  in 
a^ssumpsit.  Beside,  issue  cannot  be  taken  on  a  general  averment  of 
performance,  and  there  was  no  notice  of  special  matter.  2  Steph.  Nisi 
Prius,  1164 ;  1  Chit  PI.  487 ;  Steph.  PI.  334.  4.  Eviction  is  also 
the  proijer  plea  in  debt.  3  Chit.  PI.  993 ;  1  Saund.  204,  note  2.  Accord 
and  satisfaction.  This  was  an  unnecessary  plea  as  whatever  could 
have  been  offered  thereunder  could  have  been  given  in  evidence  under 
the  plea  of  non  asstmipsit. 

Trunket,  J.  The  plaintiffs  aver  in  their  declaration  that  on  March 
10,  1875,  they  agreed  with  the  defendant  that  he  should  have  and 
occupy  the  building  No.  702  Sansom  street,  for  the  term  of  three  years 
from  April  1,  1876,  and  in  consideration  thereof  the  defendant  agreed 
to  pay  to  the  plaintiffs,  monthly  on  the  first  day  of  each  month  in 
advance,  the  annual  rent  of  $1,000  for  the  first  year,  $1,200  for  the 
second  year,  and  $1,000  for  the  third  year.  This  action  is  to  recover 
the  rent  for  the  last  ten  months  ending  on  April  1,  1878. 

At  the  trial  the  plaintiffs  called  Brolasky  who  testified  tliat  he  was 
employed  by  the  plaintiffs,  and  made  a  lease  in  writing  of  the  premises 
to  the  defendant.  The  written  lease  as  to  the  date  of  the  contract,  the 
tenij,  the  rent  and  payment  thereof,  accords  with  the  averments  in  the 
declaration.  In  the  lease  Brolasky  styled  himself  agent,  without  naming 
his  principals,  and  signed  as  agent  for  Mrs.  McComb,  affixing  a  seal  to 
her  name.     The  defendant  signed  and  sealed  the  lease. 

There  is  no  evidence  that  JBrolasky  had  authority  in  writing  to  exe- 
cute a  lease.     Nor  did  the  plaintiffs  accept  or  ratify  the  lease  in  writing. 
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An  oral  lease  for  a  term  of  three  years  is  valid  only  when  it  commences 
from  the  time  it  is  made;  the  statute  of  frauds  declares  that  all  parol 
leases  exceeding  the  term  of  three  years  from  the  making  thereof  shall 
have  the  force  and  eflFect  of  estates  at  will  only.  Whiting  cfe  Co.  v. 
PiUtinirgh  Opera  EowSy  88  Penn.  St.  100 ;  ^toer  v.  Cadwallader^  2 
Pennyp.  117.  Therefore,  the  tenant  under  the  lease  made  on  March  10, 
1875,  tor  the  term  of  three  years  from  April  1,  1875,  held  only  an 
estate  at  will.    Ko  certain  term  was  vested  in  him. 

In  many  cases  when  a  deed  contains  covenants  on  both  sides,  the  cov- 
enants on  one  side  being  in  consideration  of  the  covenants  on  the  other 
side,  the  party  executing  the  deed  may  be  bound,  although  the  other 
party  has  not  executed  it.  A  covenanter  in  an  ordinary  indenture,  who 
18  a  part^  to  it,  though  he  did  not  seal  it,  may  sue  the  covenanter  who 
executea  the  deed,  and  it  makes  no  difference  that  the  covenants  of  the 
defendant  are  therein  stated  to  be  in  consideration  of  those  of  the  cov- 
enanter. Leake  Cont.  141 ;  Whart.  Cont.  688.  A  contract  under  seal 
may  be  so  defectively  executed  by  one  party  that  it  could  not  be  enforced 
against  him,  yet  if  it  be  performed,  upon  breach  by  the  other  party  of 
his  covenant  he  is  liable  in  covenant.  School  Directors  v.  McBride^  22 
Penn.  St.  215.  A  plaintiff  may  sustain  covenant  on  a  sealed  instrument, 
although  it  be  so  defectively  executed  on  his  part  that  only  asstwipeit 
can  be  maintained  against  him.     1  Grant,  230. 

Generally,  when  a  party  who  has  not  put  his  name  to  a  written  contract 
accepts  it  when  signed  and  sealed  by  the  other,  it  binds  him  the  same 
as  if  he  had  executed  it.  The  principle  that  contracts  must  be  mutual, 
must  bind  both  parties  or  neither,  does  not  mean  that  in  every  case 
each  party  must  have  the  same  remedy  for  a  breach  by  the  other.  Cov- 
enant may  lie  against  one,  when  only  assumpsit  can  be  maintained 
against  the  other.     Grove  v.  Hodges^  55  Penn.  St.  504. 

But  when  the  covenants  made  by  the  party  first  executing  the  deed 
are  dependent  on  covenants  to  be  execut^  by  the  other  party,  then  the 
first  cannot  be  enforced  until  the  performance  of  the  correlative  cov- 
enants, or  until  that  performance  is  undertaken  by  the  execution  of  the 
deed  by  the  other  party.  Thus,  with  respect  to  leases  by  indenture 
such  covenants  as  to  repair  and  pay  rent  during  the  term  are  not  obliga- 
tory if  the  lessor  does  not  execute  the  deed,  because  the  interest  has 
not  been  created  to  which  such  covenants  are  annexed,  and  during  which 
only  they  operate;  the  foundation  of  the  covenant  failing,  the  covenant 
fails  also.  Unless  there  be  a  term,  a  covenant  to  repair  or  pay  rent  is 
void.  If  no  lease,  there  is  no  covenant.  Pitman  v.  Woodbury^  3 
Exch.  11.  A  defendant,  for  a  certain  sum  to  be  paid  to  the  commis- 
sioners of  an  inland  navi^tion  comj^any,  stipulated  for  the  enjoyment 
of  the  tolls  for  a  year.  The  commissioners  did  not  execute  the  deed 
as  directed  by  acts  of  parUament;  but  the  defendant  signed  and  sealed 
tlie  deed.  The  payment  of  the  rent,  as  it  was  called,  was  to  be  made 
in  consideration  of  a  legal  right  to  enjoy  the  incorporeal  hereditament 
for  a  year,  which  right  woula  have  vested  had  the  commissioners  exe- 
cuted the  deed  as  directed  by  law.  In  reality  the  defendant  had  occu- 
Eied  and  enjoyed  the  tolls  under  a  license  terminable  at  any  moment, 
nt  he  had  been  permitted  to  enjoy  them  for  the  year.     Therefore,  he 
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never  having  had  the  interest  for  which  he  covenanted  or  contracted  to 
make  the  payment,  namely,  a  certain  estate  or  right  in  the  toUs  for  one 
year,  the  consideration  for  the  covenant  wholly  failed.  It  was  held  that 
covenant  would  not  lie ;  and  that  the  defendant's  liability  mast  be  en- 
forced in  a  different  action.    Swa/rimcm  v.  Ambler^  8  Exch.  72. 

So,  in  this  case,  as  no  certain  term  was  vested  in  the  defendant,  the 
consideration  for  his  covenant  failed.  He  is  liable  in  assumpsit  for  the 
rental  value  of  the  premises  he  occupied.  The  writing  was  admissible 
on  the  question  of  value — it  was  not  offered  in  evidence  as  the  foun- 
dation of  the  action.  The  only  objection  to  it  as  evidence  was  that  it 
is  sealed.  At  present  there  is  no  occasion  to  consider  whether  the  case 
would  be  different  had  the  lease  been  for  a  term  not  exceeding  three 
years  from  the  making  thereof. 

Judgment  affirmed. 


Township  of  West  Mahanot  v.  Watson. 

May  10.  1886. 

Damaoes — Proximate  and  Remote  —  Question  for  Court. 

In  an  action  for  damages,  the  question  of  proximate  and  remote  cause  is  for 
the  jary,  but  when  the  facts  are  not  disputed  the  court  may  determine  it. 

Two  horses  and  a  sleigh,  belonging  to  A.,  were  being  driven  along  a  public  road 
by  a  servant  of  A.,  the  sleigh  being  dragged  upon  a  pile  of  ashes  was  overturned, 
the  horses  ran  off,  and  the  following  day  were  found  five  miles  distant  from 
the  place  of  accident,  upon  a  railway  track,  dead.  A.  brought  suit  against 
the  township  for  damages,  alle^ng  the  proximate  cause  of  the  accident  to  be  the 
negligent  maintenance  of  the  nigh  way.  On  the  trial  A.  did  not  show  that  the 
flight  of  the  horses  was  continuous  from  the  time  of  the  overturning  of  the 
sleigh  till  their  death.  On  behalf  of  the  township  a  point  as  follows  was  sub- 
mitted : 

*'  It  being  an  admitted  fact  in  this  case,  that  the  horses  were  killed,  not  on  the 
township  road,  but  on  the  Lehigh  Valley  railroad  by  a  moving  locomotive  — 
not  owned  or  controlled  by  the  township — which  ran  upon  and  killed  them, 
the  negligence  of  the  township,  if  any,  was  not  the  proximate,  but  the  remote 
cause  of  the  killing  of  the  horses,  and  the  plaintiff  cannot  recover  their  value 
in  this  action.'' 

HMt  the  point  should  have  been  affirmed  without  qualification. 

Error  to  the  comrt  of  common  pleas  of  Schuylkill  county.  The 
facts  are  set  forth  in  the  opinion  and  head-note. 

James  F.  Mmogney  Samuel  H,  Kaercher^  Mason  Weidmanj  for 
plaintiff  in  error.  We  rely  upon  the  case  of  Soag  cfe  Alger  v.  H.  R. 
Co.^  4  Norr.  293,  where  we  have  a  more  recent  utterance  of  this 
court  on  this  very  question  fairly  raised  and  squarely  answered.  The 
question  is,  was  this  moving  locomotive  owned  and  controlled  by  a 
stranger,  which  beyond  question  was  the  direct  cause  of  the  killing  of 
these  horses  and  of  Watson's  loss,  an  intervening  cause  within  the 
meaning  of  the  decisions?  or  was  all  of  this  the  natural  result  of  the 
township's  negligence  ?  R.  R.  Co.  v.  Kerr,  62  Penn.  St.  364.  The 
questions  raised  here  were  thoroughly  discussed  in  the  following  recent 
cases,  viz. :  jE:er7*  v.  R.  R.  Co.,  62  ^enn.  St.  353 ;  Boag  v.  Tate  S.  & 
Jf. /S\-ff.aa,85id.  293. 

James  B.  ReUly  and  M.  M.  Z'  VeUey  for  defendant  in  error.    M 
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to  the  correctness  of  the  mling  of  the  court  below  in  leaving  it  to  the 
jury  to  determine  whether  such  ne^Hgence  was  the  proximate  or  remote 
cause,  we  snbmit  that  it  is  so  clearly  established  by  the  decisions  of  this 
oonrt  that  we  may  content  oorselves  with  a  simp:e  reference  to  them^ 
viz.  :  Fenn.  B.  E.  Co.  v.  Hope,  80  Smith,  878 ;  Hey  v.  Philadelphia^ 
81  id.  44;  Raydure  v.  Knight,  2  W.  N.  0.  713 ;  Scott  v.  Hunker,  10 
Wr.  192;  Fenn.  A  J^ew  York  C.  <&  Bd.  Co.  v.  Lacey,  8  Norr.  458. 

Paxbon,  J.  This  was  an  action  brought  by  the  plaintiff  below  against 
the  township  of  West  Mahanoy  to  recover  damages  for  the  loss  of  his 
horses  and  injury  to  his  sleigh,  caused,  as  the  jury  have  found,  by  the 
negligence  of  the  township  m  not  keeping  the  public  highway  in  a  safe 
condition  for  travel.  The  undisputed  facts  are  that  on  January  16, 
1884,  two  horses  and  a  sleigh  owned  by  the  plaintiff,  in  charge  of  his 
men,  were  being  driven  along  a  public  road  in  said  township,  when,  by 
reason  of  a  pile  of  ashes  whicn  had  been  deposited  in  the  highway,  the 
sleigh  was  overturned  and  injured ;  the  horses  ran  off  and  were  found 
next  dinr  upon  the  track  of  the  Lehigh  Valley  railroad,  from  five 
to  six  miles  aistant  from  where  the  accident  occurred,  and  about  a  mile 
from  any  public  highway.  Both  horses  were  dead  when  found,  having 
evidently  come  in  contact  with  a  moving  locomotive  and  were  thus 
killed. 

The  negligence  of  the  township,  having  been  found  by  the  jury,  was 
conceded  upon  the  argument  at  oar.  Hence  no  question  was  made  as 
to  the  damages  resulting  from  the  injury  to  the  sleigh  and  harness,  but 
as  to  the  horses  it  was  contended  that  the  negligence  of  the  township 
was  not  the  proximate  but  the  remote  cause  of  their  being  killed,  and 
that  for  this  reason  the  plaintiff  could  not  recover.  This  question  was 
distinctly  raised  by  the  defendant's  fifth  point,  which  was  as  follows : 

^^It  being  an  admitted  fact  in  this  case  that  the  horses  were  killed, 
not  on  the  township  road,  but  on  the  Lehigh  VaDey  railroad  by  a 
moving  locomotive  —  not  owned  or  controlled  by  the  township —  which 
ran  upon  and  killed  them,  the  negligence  of  the  township,  it  any,  was 
not  the  proximate,  but  the  remote  cause  of  the  killing  of  the  horses, 
and  the  plaintiff  cannot  recover  their  value  in  this  action." 

The  court  answered  it  as  follows : 

"  We  snbmit  to  yon  the  question  whether  the  n^ligence  of  the  de- 
fendant was  the  proximate  cause  of  the  killiog  of  the  plaintiffs  horses^ 
or  whether  it  was  the  remote  cause.  If  it  were  the  proximate  cause  the 
defendant  must  answer  for  the  injury ;  if  it  were  the  remote  cause,  the 
defendant  is  not  liable  for  such  killing." 

No  objection  was  made  below  or  here  to  this  point  upon  the  ground 
that  it  assumes  the  facts.    We  understand  the  facts  to  be  conceded. 

While  it  is  undoubtedly  true  as  a  general  proposition  that  the  ques- 
tion of  proximate  cause  is  for  the  jury,  yet  it  has  been  repeatedly  neld 
that  where  there  are  no  disputed  facts  the  court  may  determine  it.  It 
is  sufficient  to  refer  to  Hoag  v.  Railroad  Co.,  85  renn.  St.  298.  In 
that  case  this  court  followed  Railroad  Co.  v.  Kerty  62  id.  363,  and 
Railroad  Co.  v.  Ropey  80  id.  373,  laid  down  the  rule  as  to  proximate 
cause  as  follows :  "In  determining  what  is  proximate  cause,  the  true 
rale  iSy  that  the  injury  must  be  the  natural  and  probable  consequence 
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of  the  negligence;  auch  a  consequence  as,  under  the  surrounding cir- 
cumstances  of  the  case,  might  and  ought  to  have  been  foreseen  by  the 
wrong-doer  as  likely  to  flow  from  his  act." 

Tested  by  this  rule,  the  negligence  and  the  injury  certainly  appear 
a  long  distance  apart.  Assuming  that  the  running  away  of  the  horses 
was  the  natural  and  probable  consequence  of  the  overturning  of  the 
sleigh,  we  have  to  further  assume  that  their  continuing  their  flight 
for  several  miles,  and  finally  ^tting  upon  a  railroad  track  and  being 
then  killed,  was  also  a  naturaiand  probable  consequence  of  such  over- 
turn. If  the  township  is  responsible  for  all  possible  consequences  of  its 
negligence,  then  we  could  have  no  doubt  upon  this  point  Such,  how- 
ever, 18  not  the  rule.  Assuming,  however,  that  the  township  would  be 
liable  in  case  the  horses  were  kuled  in  the  course  of  their  first  flight,  that 
is  to  say,  that  becoming  frightened  by  the  overturning  of  the  sleigh,  they 
ran  on  until  they  reached  the  railroad  track ;  turned  up  said  track, 
dashed  against  a  passing  locomotive,  and  were  then  killed  before  they 
had  recovered  from  their  original  terror;  the  plaintiflPs  difficulty  is  that 
he  has  not  proven  these  facts,  if  they  exist.  We  are  asked  to  assume 
them,  thus  piling  presumption  upon  presumption. 

The  case  is  entirely  bairen  of  evidence  as  to  what  became  of  the 
horses  after  they  commenced  to  run  until  they  were  found  dead  upon 
the  track  of  the  railroad.  The  accident  occurred  in  the  evening ;  the 
horses  were  not  found  until  the  next  morning,  and  then  at  a  point,  as 
before  stated,  from  flve  to  six  miles  from  the  place  where  they  started. 
There  is  no  proof  that  it  was  a  continuous  Ajgnt,  and  that  they  had  not 
recovered  from  their  terror  when  killed.  We  were  asked  to  assume 
these  facts.  It  is  certainly  not  a  presumption  of  law,  and  as  a  presump- 
tion of  fact,  it  is  too  violent  to  base  a  verdict  upon.  A  horse  when 
badly  frightened  runs  at  the  top  of  his  speed  and  soon  exhausts  himself, 
and  with  such  exhaustion  his  terror  naturally  diminishes.  It  is  possible, 
but  not  probable,  not  sufficiently  so  at  least  for  us  to  assume  it,  that  a 
horse  could  continue  to  run  over  five  miles  without  practically  recover- 
iuff  from  his  fright. 

iTo  one  will  contend  that  if  these  horses  had  so  recovered,  had  wan- 
dered upon  the  railroad  track  as  any  other  stray  horses  would  do.  and 
were  then  killed  by  a  passing  locomotive,  that  the  township  would  be 
liable.  The  negligence  in  sudi  case  would  not  have  been  the  proximate 
'cause. 

In  any  view  of  this  case,  admitting  the  facts  we  are  asked  to  assume 
to  have  been  proven,  the  strain  is  sufficiently  severe  to  connect  the 
killing  of  the  norses  with  the  act  of  negligence.  We  will  not  add  to 
the  strain  by  assuming  facts  which  have  not  been  proven,  and  which 
are  in  themselves  doubtful,  if  not  improbable. 

The  defendant's  fifth  point  should  nave  been  affirmed  without  quali- 
fication. 

The  judgment  is  reversed  and  a  YemrQ/aoiae  de  novo  awarded. 
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Gbiffiths  v.  Sears,  Assignee,  to  use,  eto. 
May  10,  1886. 

Stock  Gambling — ^Maegin—Sbt-opf— Declaration  op—  Assignee—  Estoppel. 

The  consideration  of  a  bond  given  by  way  of  margin,  to  secure  a  settlement  of 
differences  in  a  stock  gambling  transaction  is  void,  and  such  bond  cannot  be 
enforced. 

In  order  that  a  declaration  of  no  set-off  maj  operate  as  an  estoppel,  it  must  be 
made  to  one  who  acts  upon  it,  who  has  reason  to  rely  upon  it,  and  who  is  thereby 
induced  to  alter  his  condition  upon  the  faith  of  it.  The  protection  which  the 
declaration  of  set-off  affords  is  not  confined  to  the  inmiediate  assignee  to  whom 
or  for  whose  security  it  was  made,  but  any  subsequent  assignee  claiming  under 
him  may  avail  himself  of  it. 

The  assignee  of  a  bond,  if  he  would  have  the  declaration  of  no  set-off  of  the 
obligor  operate  in  his  favor  as  an  estoppel,  must  show  that  he  or  some  prior 
assignee  was  a  bona  ^ide  purchaser  for  value  upon  the  faith  of  it. 

The  valuable  consideration  for  the  assignment  must  have  been  actually  paid 
before  notice  of  an  adverse  prior  right;  where  part  of  the  price  only  has  been 
paid  before  notice,  the  purchaser  is  entitled  to  tne  protection  of  a  Ixmafide  pur 
chBaerpro  tanto. 

Error  to  the  court  of  common  pleas,  No.  8  of  Philadelphia  comity. 

Griffiths  bought  and  continued  to  buy  stock  on  a  margin  through 
Newhall,  a  broker.  In  order  to  protect  Newhall,  GriffitEs  with  his 
mother  and  sister  gave  him  a  bond  and  mortgage;  later  Newhall 
arranged  to  assign  the  bond  and  mortgage  to  Sears,  and  Griffiths  deliv- 
ered to  Newhall  a  written  certificate  that  the  obligors  had  no  defense 
thereto,  whereupon  the  assiCTment  was  made;  the  oond  was  entered  in 
the  name  of  Sears ;  later  the  mortgaged  premises  were  sold  upon  a 
vend,  ex.y  and  purchased  by  Newhall,  to  whom  Sears  re-assigned  the 
judgment ;  later  Newhall  agreed  to  assign  the  judgment  to  Records  for 
%  1,000,  but  $100,  however,  was  paid ;  later  a  rule  was  granted  to  show 
cause  why  the  judgment  should  not  be  opened.  On  the  following  day 
Records,  in  consideration  of  $1,400 — to  be  paid,  assigned  the  judgment 
to  Perot,  who  drew  his  check  for  $1,400— to  the  order  of  Browne, 
who  was  the  attorney  of  Records.  Browne  received  notice  of  the  rule, 
and  held  the  check  till  the  rule  was  discharged,  when  it  was  presented 
and  the  money  paid.  An  appeal  was  taken  to  the  supreme  court,  and 
the  decree  of  the  common  pleas  was  reversed  and  the  judgment  opened. 
The  record  was  returned,  and  after  plea  pleaded  and  tried,  the  jury 
found  a  verdict  for  plaintiff. 

James  Watts  Mercur^  for  plaintiff  in  error.  Transactions  in  stocks 
by  way  of  margin  and  settlement  of  differences  and  payment  of  the 
eain  or  loss  wimout  any  intention  to  deliver  are  mere  wagers,  which 
Sie  law  will  not  enforce.  Brua^  Appeal,  55  Penn.  St.  294;  Smith  v. 
Bauvier,  TO  id.  325 ;  Fareira  v.  Gabell,  89  id.  88 ;  WoHh  v.  PhiUips, 
id.  250 ;  Gheen,  Morgan  <&  Co.  v.  Johnson,  90  id.  38 ;  Ruchizry  v.  De 
Haven,  97  id.  202;  Bickson,  Executor,  v.  Thomas,  id.  278 ;  Griffiths' 
A^ppeal,  16  W.  N.  C.  249.  The  only  question  in  this  case  is  whether 
Newhall's  assignees  stand  in  a  different  position,  or  have  any  greater 
equities  than  himself.  This  being  a  gambling  contract  it  is  void  ah 
initio.  Gambling  contracts  are  void,  and  every  contract,  note,  bill, 
bond,  judgment,  mortgage,   or  other  security  whatever,  given   for 
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secnritj  or  satisfaction  of  the  same,  shall  be  utterly  void  and  of  no 
effect  Act  of  22d  of  April,  1794,  Pnrd.  728,  §  8.  Such  note  is 
void  even  in  the  hands  oi  an  innocent  holder  for  value.  Unger 
V.  Boas,  13  Penn.  St.  601.  The  declaration  of  no  setn^ff 
from  Griffiths  to  Sears  does  not  preclude  Griffiths  from  aetting 
up  a  defense  as  against  Records  or  JPerot.  In  order  timt  a  declara- 
tion of  no  set-off  may  operate  as  an  estoppel  it  must  be  made  to  him 
who  acts  upon  it,  who  nas  reason  to  rely  upon  it,  and  who  is  therebv 
induoed  to  alter  his  condition  upon  the  taith  of  it.  Weeper  v.  Zmehy 
25  Penn.  St.  449;  Sobertaon  v.  Hay,  91  id.  242 ;  affirmed  in  Or^ths" 
Appeal,  16  W.  !N.  C.  249.  Both  Ifecords  and  Perot  wore  unwilhng  to 
buy  the  judgment  with  the  declaration  without  a  guaranty,  and  Mr. 
Perot  testifiM  :  "  I  do  not  know  that  I  would  have  purchased  the  judg- 
ment, with  the  old  declaration  of  no  set-off,  without  the  guaranty. 
The  equitable  principle  of  hanajids  purchaser  does  not  apply  to  the 
assignee  of  a  judgment.  At  any  rate,  in  this  case,  at  the  time  the  rule 
to  open  judgment  was  entered,  Kecords  had  merely  agreed  to  purchase 
the  judgment,  and  had  paid  but  $100  on  account  of  the  sale,  and  had 
a  guaranty  from  Newhall,  the  owner,  that  the  sum  of  $1,976  wafi  due 
and  payable,  and  that  the  defendants  had  no  set-off  to  the  same.  He 
paid  tne  balance  with  a  full  kuowledge  of  the  defense.  When  Perot 
bought,  October  28,  1885,  it  was  after  the  rule  to  open  judgment  had 
been  entered,  and  after  the  counsel  of  Records  had  been  notified  of  the 
rule.  This  was  notice  to  him,  Perot,  of  the  nature  of  the  transaction 
and  the  step  taken  to  defeat  the  judgment.  After  his  check  had  been 
drawn  he  could  even  then  have  stopj^  payment  thereof  had  he  desired, 
for  he  was  notified  by  Mr.  Browne  that  the  rule  had  been  entered,  and 
that  he  was  holding  the  check.  On  October  27,  18^4,  the  defendant, 
E.  E.  Griffiths,  took  a  rule  to  open  judgment,  and  he  be  let  into  a 
defense  as  to  Harry  F.  Newhall.  This  rule  was  discharged  by  the 
common  pleas,  but,  upon  aii  appeal  to  the  supreme  court,  the  decree  or 
order  of  the  common  pleas  was  reversed  ana  the  rule  made  absolute. 
In  other  words,  the  judgment  was  opened,  and  the  defendant  allowed 
to  defend  against  Harry  F.  Newhall.  This  being  one  continuous  pro- 
ceeding, how  is  it  possible  to  substitute  other  plaintiffs  and  ^ve  to  them 
greater  equities  tnan  Newhall  had.  Having  been  substituted,  they 
assume  the  same  position  Newhall  had,  and  if  he  could  not  recover, 
certainly  they  could  not. 

William  H.  Brovme,  for  defendant  in  error.  A  declaration  of  no 
set-off  made  known  to  an  innocent  purchaser  before  the  sale  to  him  of 
a  judgment  estops  all  defense  to  such  judgment,  as  to  facts  existing  at  the 
date  of  such  dedaration.  Undoubteoly  tne  debtor  may  be  estopped  as 
against  the  assignee,  by  the  declaration  that  he  has  no  set-off 
or  defense  to  the  debt  assigned.  In  the  face  of  such  a  declaration, 
he  cannot  set  up  his  defense  against  an  ass^nee  who  takes  on  the 
faith  of  it.  AahiovC  B  Appeal,  23  Smith,  153;  Wea/oer  v.  Lynch,  1  Casey, 
449;  McMUlefi  v.  Jiudy,  16  S.  &  R.  18;  Hutchinson  v.  OtU,  10  Norr.  268- 
One  having  a  good  defense  against  his  bond,  though  ignorant  of  the 
same,  promises  to  pay  it,  in  confidence  whereof  another  obtains  an  as- 
signment, the  obligor  is  concluded  thereby.     Games  v.  J^Held,  2  Yeates, 
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451 ;  EUioU  v.  Callm,  1  P.  &  W.  24 ;  JSuchananv.  WeHz,  5  Watts, 
151.  It  matters  not  whether  the  representation  proceeded  from  ignor- 
ance, carelessness  or  design.  Edgar  v.  Kline^  6  fearr,  327.  A  defend- 
ant cannot  give  in  evidence  his  own  fraud  in  defense  against  his  own 
act,  whether  it  be  an  absolute  deed,  or  a  mortgage,  or  a  confession  of 
judgment.  OiU  v.  Henry ^  14  Norr.  388;  Sl^rb  v.  EndieSy  3  W.  & 
S.  255 ;  Evans  v.  DravOy  12  Harr.  62 ;  Hendrickaon  v.  Eva/ns^  1 
Casey,  441.  Where  a  loss  must  fall  on  one  of  two  innocent  persons, 
it  shall  be  borne  by  him  whose  act  occasioned  it.  Robinson  v.  Jicsiicey 
2  P.  &  W.  19.  Any  subsequent  assignee  of  a  judgment  may  avail 
himself  of  a  declaration  of  no  set-off  made  to  any  prior  assignee.  "  The 
benefit  of  this  declaration  is  not  confined  to  the  immediate  assignee,  to 
whom  or  .for  whose  security  it  was  made,  but  any  subsequent  assignee 
claiming  under  him  may  avail  hiniself  of  it."  Bums  v.  As/Uon,  4 
Brewst.  451 ;  Ashtori's  Appeal^  23  Smith,  153.  A  declaration  of  no 
set-off  to  a  mortgage  is  in  effect  that  the  mortgagee  shall  negotiate  the 
mortgage.  It  is  an  acknowledgment  that  he  has  received  full  con- 
sideration. Hendrickson  v.  Gul^  10  Norr.  253.  The  law  will  take 
cognizance  of  the  rights  of  equitable  plaintiffs,  and  permit  their  substi- 
tution at  any  stage  of  the  legal  proceedings.  Before  notice  of  the  rule 
to  open  judgment  had  been  given  to  any  of  the  parties  in  interest,  two 
distinct  sales  of  the  judgment  had  been  made  for  valuable  considera- 
tions to  honajide  purchasers.  The  interest  of  Newhall  had  been  dives- 
ted, and  it  is  a  singular  theory  to  advance,  that  as  to  the  parties,  the 
record  on  the  court  docket,  made  four  and  a  half  years  ago,  should 
remain  unchanged  by  the  substitution  of  the  last  purchaser,  as  an  equi- 
table plaintiff".  The  mere  fact,  that  on  October  27,  1884,  when  Grif- 
fiths took  the  rule  to  open  judgment,  and  be  led  into  a  defense,  the 
docket  disclosed  no  transfer  or  assignment  to  either  Records  or  Perot, 
would  surely  not  preclude  them  from  makina  known  their  rights  when 
the  judgment  was  assailed.  Record  notice  of  conveyances  and  assign- 
ments is  only  of  value  in  its  bearing  upon  the  rights  of  parties  not  privy 
to  the  original  transaction.  Immediately  after  the  rule  to  open  judg- 
ment was  discharged  by  the  court  below,  and  nearly  two  weeks  before 
the  first  appeal  was  taken  to  tho  supreme  court,  the  substitution  of 
Perot's  name,  as  the  equitable  plaintiff,  was  made  on  the  court  record. 
The  supreme  court  subsequently  sent  the  case  back  to  the  court  below, 
in  order  that  a  jury  might  pass  upon  the  facts.  Records  and  Perot 
then  for  the  first  time  testified  in  the  case,  and  the  jury  gave  their  ver- 
dict against  Griffiths  on  testimony  which  was  never  before  the  appellate 
coifrt. 

Clask,  J.  The  eighth  section  of  the  act  of  22d  April,  1794 — 3 
Sra.  181  —  has  no  application  to  this  case.  The  bond  in  suit  was  not 
^ven  for  security  or  satisfaction  of  moneys  lost  "in  cock-fighting, 
bnUet-playing  or  horse-racing,  or  at  or  upon  any  game  of  address,  game 
of  hazard,  play  or  game  whatsoever,''  within  the  purview  or  meaning 
of  that  act ;  if  it  had,  it  would,  in  the  language  of  that  act,  have  been 
**  utterly  void  and  of  none  effect."  Unger  v.  JBoaSy  1  Harr.  601.  It 
was  given,  by  way  of  margin,  to  secure  a  settlement  of  differences  in 
a  stock  gambling  transaction  between  Newhall  and  Griffiths ;  the  con- 
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sideration,  therefore,  was  void  —  Elliot^  for  ubc^  v.  Callan^  1  P.  &  W. 
24 — and,  unless  GriflBiths  is  precluded  from  setting  up  the  truth  in 
defense,  the  law  will  not  lend  its  aid  to  enforce  the  contract.  Griffithi 
Appeal,  16  W.  N.  C.  249. 

The  bond  in  this  case  was  dated  8th  May,  1880,  and  was  accompanied 
by  a  mortgage.  Newhall  having  arranged  to  assign  these  securities  to 
one  John  V.  Sears,  Griffiths,  on  the  8th  June,  1880,  delivered  to  New- 
hall  a  formal  certificate,  in  writing,  declaring  that  the  defendants  had 
no  defense  whatever  thereto ;  that  tlie  assignment  to  Sears  was  made 
with  their  full  knowledge  and  consent,  and  that  the  whole  prindpal 
sum  of  $2,000,  with  the  interest,  was  then  due  and  unpaid.  The 
assignment  to  Sears  was  consummated  in  September,  1881 ;  it  is  con- 
ceded, however,  that  Sears  was  not  a  purchaser  for  value ;  he  was  the 
mere  nominal  holder  of  the  securities  for  the  benefit  of  Newhall,  and 
never  had  any  title  to  or  interest  therein.  The  bond  having  been 
entered  in  Sears'  name,  the  mortgaged  premises  were  sold  upon  a 
venditioni  exponas  issued  thereon,  and  were  purchased  by  Newhall,  to 
whom  Sears  afterward  reassigned  the  judgment.  The  contest  now  is 
upon  the  balance  of  the  judgment  entered  on  the  bond. 

On  the  8th  October,  1884,  Newhall  agreed,  in  consideration  of 
$1,000,  payable  in  thirty  days,  to  sell  and  assign  the  iudgment  to  E.  J. 
Records ;  $100  only  of  the  consideration  was  paid  in  nand,  and,  on  the 
27th  October  following,  a  rule  was  granted  to  show  cause  why  the 
judgment  should  not  be  opened.  On  the  28th  October,  1884,  Records, 
in  consideration  of  $1,400  to  be  paid  to  him,  assigned  the  judgment 
to  T.  Morris  Perot.  Mr.  Perot  drew  his  check  for  $1,400  to  the  order 
of  W.  H.  Browne,  Mr.  Records*  attorney;  Browne  received  notice  of 
the  rule,  and  held  the  check  until  the  rule  to  show  cause  was  dis- 
charged by  the  common  pleas,  when  he  presented  the  check  and  paid 
over  the  money.  An  appeal  was  taken  to  the  supreme  court,  however, 
where  the  decree  of  the  common  pleas  was  reversed,  and  the  judgment 
opened. 

Mr.  Records  testifies  that,  at  the  time  of  his  purchase,  on  the  8th 
October,  1884,  he  had  no  knowledge  whatever  of  the  nature  of  the 
transactions  between  Newhall  and  Griffiths  ;  that  the  declaration  of  no 
set-off,  exhibited  to  him  bv  Newhall,  was  the  inducement  to  his  pur- 
chase, and  that,  on  the  28th  of  October,  1884,  when  he  sold  to  Perot, 
he  had  no  knowledge  of  the  rule  taken  on  the  27th.  Mr.  Perot  testi- 
fies, also,  that  at  the  time  of  the  transfer  to  him  he  was  informed  that 
the  declaration  of  no  set-off  existed  ;  that  he  had  no  knowledge  either 
of  the  original  consideration  of  the  bond,  or  of  the  entry  of  the  rule, 
that  he  gave  his  check  to  Mr.  Browne  for  the  $1,400  on  the  28th  of 
October,  1884,  and  that  a  few  days  after  that  he  was  first  informed  of 
the  rule. 

It  is  contended,  on  part  of  the  defendant  in  error,  that  Records  was 
a  honafide  purchaser  of  the  judgment  for  value,  and  that  as  such  he  is 
protected  by  the  declaration  of  no  set-off,  which  was  exhibited  to  him 
at  the  time  of  his  purchase.  As  we  said  in  Griffith?  Appeal,  16  W. 
N.  C.  249,  in  order  that  a  declaration  of  no  set-off  may  operate  as  an 
estoppel,  it  must  be  made  to  him  who  acts  upon  it,  who  has  reason  to 
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rely  upon  it,  and  who  is  thereby  induced  to  alter  his  condition  upon  the 
faith  of  it.  By  this  it  was  not  meant,  of  course,  that  the  declaration 
must  be  renewed  at  each  successive  assignment ;  the  protection  which 
it  afifords  is  not  confined  to  the  immediate  assignee  to  whom  or  for 
whose  security  it  was  made ;  any  subsequent  assignee  claiming  under 
him  may  avail  himself  of  it.  Ashtanga  Appeal,  23  P.  F.  S.  153.  Such 
declarations  operate  in  favor  of  all  those  whose  conduct  it  may  fairly 
be  supposed  they  were  intended  to  influence ;  but  strangers  casually 
hearing  of  them  cannot,  by  acting  upon  them,  preclude  the  party  from 
showing  the  truth. 

The  certificate  which  Griffiths  gave,  although  made  in  contemplation 
of  an  as^ument  to  Sears,  was  in  the  most  general  terms,  and  as  in  the 
case  of  Mutchinsan  v.  Cfilly  10  Norr.  253,  was,  in  effect,  an  agreement 
that  the  mortgage  might  be  negotiated.  The  purpose  of  the  certificate 
was  to  make  me  mortgage  an  available  means  of  raising  money  by  the 
sale  of  it,  and  Sears  was  the  medium  through  which  that  was  to  be 
effected.  There  is  no  suggestion  of  fraud  in  obtaining  the  certificate, 
or  that  the  certificate  was  given  any  greater  effect  than  was  intended 
by  the  parties. 

But,  in  order  that  the  declaration  of  an  obligor  may  operate  as  an 
estoppel,  in  favor  of  an  assignee  of  his  bond,  the  latter  must  show  that 
he  or  some  prior  assignee  was  a  honajide  purchaser  for  value  upon  the 
faith  of  it.  Weaver  v.  lynch  25  Penn.  St.  449 ;  AahtorCe  Appeal,  73 
id.  153.  An  assignee  of  a  bond,  with  notice  of  the  illegality  of  the 
contract  which  forms  the  consideration,  will  not  be  protected  by  a 
declaration  of  no  set-off.  Duqueene  Bank^a  Appeal,  74  Penn.  St.  426. 

"  The  ground  of  this  equity,"  as  this  court  said  in  Edgar  v.  Kline,  6 
Barr,  327,  "  is  the  loss  which  must  fall  upon  an  innocent  party  ;  and  it 
is  incumbent  upon  him  who  would  have  advantage  of  it  to  elhow  that 
he  paid  or  gave  value  for  the  chose  in  action  he  seeks  to  recover,  for 
witnont  that  no  loss  to  him  can  happen.  Where  this  has  not  been  done, 
he — the  assignee  —  is  a  bare  donee  with  no  other  rights  than  those 
which  appertained  to  the  original  holder  of  the  security  assigned,  and, 
of  course,  open  to  every  defense  which  might  have  been  made  available 
against  him." 

But  not  only  must  there  be  in  fact  a  valuable  consideration  for  the 
assignments,  but  that  consideration  must  have  been  actually  paid  before 
notice  of  the  adverse  and  prior  riffht ;  where  part  of  the  price  only  has 
been  paid  before  notice,  the  purchaser  is  entitled  only  to  the  position 
and  protection  of  a  hona  jCie  purchaser  pro  tanto.  Pomeroy  Eq., 
§  761.  Therefore,  a  purchase  of  a  trust  estate,  without  notice  of  the 
trust,  was  held  to  be  protected  only  to  the  extent  of  his  payments  made 
before  notice.  Beck  v.  Ukrich,  1  Harr.  636.  So  in  Juvenal  v.  Jack- 
souy  2  id.  519,  where  an  assignee  of  a  ground  rent  received  notice 
from  the  purchaser  of  the  land  subject  to  the  ground  rent,  of  an  equit- 
able defense  to  the  payment  of  the  rent,  after  ne  had  made  partial  pay- 
ments to  the  vendor,  but  before  payment  of  the  whole  purchase-money, 
the  assignee  was  held  to  be  affected  by  the  notice,  and  this  court  said, 
if  he  had  paid  the  whole  purchase-money  when  notice  was  received,  he 
would  have  been  protected  for  the  whole ;  if  he  had  paid  part  only,  he 
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would  have  been  protected  for  so  much,  and  if  he  had  paid  nothing, 
he  would  be  protected  for  nothing.  The  principle  is  one  of  ^neral 
application,  and  governed  alike  in  the  transfer  of  property  and  in  the 
assignment  of  choses  in  action. 

Nor  is  it  suflBicient  that  the  consideration  has  been  secured  by  eon- 
tract,  bond,  or  mortgage,  equity  will  protect  the  purchaser  against  the 
payment  of  it ;  he  may  thoroughly  protect  himself,  although  he  has 
accepted  the  deed  or  assignment,  and  given  his  bonds  and  must,  there- 
fore, be  considered  a  volunteer  so  far  as  he  has  not  paid  the  purchase- 
money.  Union  Canal  Compaaiy  v.  Toung^  1  Wh.  431 ;  Rodgers  v. 
Hall,  4  Watts,  862 ;  Hoffmam,  v.  Stroheckery  9  id.  183  ;  Wuson  v. 
Hoxoser^  2  Jones,  116. 

It  is  admitted  that  Records  only  paid  $100  in  hand,  and  that  before 
payment  of  the  balance,  he  had  full  notice  of  the  proceedings  to  open 
the  judgment,  upon  the  express  ground  that  the  consideration  of  the 
bond  was  illegal  and  void.  Excepting  as  to  the  $100,  therefore,  he  mnst 
be  treated  as  a  volunteer ;  he  is  not  entitled  to  the  protection  of  2ihonaJide 
purchaser  as  to  the  residue.  What  may  appear  as  to  the  $100,  in  another 
trial,  we  do  not  know,  we  speak  of  the  case  as  it  is  now  presented. 

The  rule  to  open  the  judgment  was  entered  in  the  common  pleas  as 
we  have  said  on  the  27th  October,  1884 ;  on  that  day,  therefore,  notice 
was  spread  upon  the  record  of  the  judgment  itself,  which  was  the  sub- 
ject of  the  sale ;  not  only  so,  but  a  written  notice  of  the  fact  was  given 
to  the  attorney  of  record  for  Mr.  Newhall,  then  the  actual  owner  of  the 
judgment. 

How  does  the  case  stand  as  to  Mr.  Perot  ?  The  purchaser  of  a  judg- 
ment is  ordinarily  charged  with  the  inspection  of  the  record  of  that 
judgment,  and  is,  therefore,  in  general,  affected  with  notice  of  any 
rights  which  it  plainly  discloses.  Therefore  it  has  been  repeatedly  hela, 
if  an  assignee  of  a  judgment  fail  to  have  his  assignment  noted  upon  the 
record,  he  will  be  postponed  to  a  subsequent  assignee  for  value,  with- 
out notice ;  but  if  the  nrst  assignment  be  noted,  the  subsequent  assignee 
will  be  affected  with  notice  of  the  fact.  Fisher  v.  Knox^  1  Harr.  6253 ; 
CampheWa  Appeal^  5  Casey,  401.  For  says  Chief  Justice  Gibson  in 
the  case  first  cited :  "  Though  no  law  required  such  an  assignment  to 
be  docketed,  the  practice  to  mark  the  judgment  to  the  use  of  the 
assignee  is  universal,  and  it  ought  to  have  been  pursued  here ;  for  no 
prudent  purchaser  of  a  judgment  invests  his  money  in  it  before  the 
recoi-d  has  been  inspected.  From  what  else  could  he  derive  informa- 
tion ?  He  has  nothing  for  it  but  the  honor  of  the  assignor ;  and  any 
one  who  leaves  it  in  the  power  of  another  to  deceive,  may  be  said  to 
collude  with  him  beforehand." 

If  Mr.  Perot  had  searched  the  record  of  this  judgment,  on  the  28th 
October,  1884,  he  would  have  found  full  notice  of  the  defendant's 
alleged  defense,  as  set  forth  in  the  petition,  then  on  file  and  noted  on 
the  record.  If  it  be  said  that  the  certificate  of  no  set-off  dispensed  with 
this  duty,  it  may  be  replied  that  Perot  did  not  even  see  the  certificate; 
he  seems  to  have  reliea  wholly  upon  the  word  and  warranty  of  Records ; 
indeed  it  does  not  appear  that  the  certificate  was  the  inducement  to  his 
purchase. 

Digitized  by  VjOOQIC 


PeniL]  Childs  v.  Isapheys.  85 

But  even  if  there  was  no  duty  on  the  part  of  Perot  to  inspect  the 
record  of  the  judgment,  under  the  special  circumstances  of  this  case 
we  are  of  opinion  that  the  delivery  of  the  check  cannot  be  considered 
actual  pavment  of  the  consideration.  The  application  to  open,  as  we 
hsLvt  saicf,  was  made  and  noted  upon  the  record  on  the  27tn  October, 
1884,  and  on  the  next  day  he  gave  his  check  to  Browne.  He  was  after- 
ward informed  by  Browne  that  a  defense  had  been  taken  against  pay- 
ment of  the  judgnent,  on  the  express  ground  of  the  illegaSty  of  the 
consideration.  He  took  no  steps  to  stop  payment  of  the  check,  he  made 
no  request  that  the  check  be  returned  ;  instead  of  that,  he  agreed  that 
Browne  might  hold  the  check  until  the  rule  was  discharged,  and  that  it 
might  then  be  presented  for  payment.  Bro¥me  did  exactly  as  he  agreed ; 
the  rule  was  discharged  and  the  check  was  presented  and  paid.  The 
check  might  have  been,  but  in  fact  was  not  negotiated.  He  might  have 
stopped  me  payment,  or  had  the  negotiation  of  it  enjoined,  but  he  did 
neither ;  it  was  presented  and  paid  with  his  approval. 

Under  the  admitted  facts  of  the  case,  neither  Records  nor  Perot, 
excepting  as  to  the  $100,  paid  in  hand,  can  in  the  law  be  regarded  as 
purcnasers  for  value  without  notice. 

The  judgment  is,  therefore,  reversed,  and  a  venire  fadaa  de  novo 
awardea. 


Childs  -y.  Naphets. 

May  10, 1886. 

Philadelphia  •»  Building  Inspectors— Supkkmb  CJoitrt  —  Common  Pleas  — 
Jurisdiction  —Injunction  —  Breach  of  the  Peace. 

The  common  pleas  of  Philadelphia  has  no  power  to  review  upon  the  merits 
the  action  of  the  building  inspectors  taken  under  the  act  of  May  20,  1857  —  P.  L. 
590 — entitled  *'  An  act  in  relation  to  party  walls  ; "  its  jurisdiction  extends  no 
further  than  to  enforce  the  decision  of  the  inspectors. 

The  supreme  court  has  no  power  to  reverse  a  decision  of  the  building  inspec- 
tors rendered  under  the  act  of  1857,  unless,  perhaps,  for  a  shown  irregularity  in 
condemning  a  wall. 

The  decision  of  the  building  inspectors  under  the  act  of  1857  is  a  finalitv,  and 
if  one  building  is,  in  the  taking  down  of  a  condemned  wall,  interfered  with,  the 
common  pleas  may  extend  its  equity  power,  and  restrain  such  interference  by 
injunction,  or  should  the  interference  amount  to  a  breach  of  the  peace,  the 
quarter  sessions  may  bind  the  offending  party  over. 

Certiorari  to  the  court  of  common  pleas,  No.  4,  of  Philadelphia  county. 

Napheys  having  bought  a  lot  of  ground  running  sooth  from  Spruce 
4Btreet  through  to  Cypress  street,  in  the  city  of  Phfladelphia,  was  build- 
ing thereon  a  large  lard  refinery.  In  obedience  to  law  he  applied  to 
the  building  inspectors  to  regulate  the  walls  between  his  ground  and 
that  of  Childs,  and  they  decided  that  the  wall  of  Childs,  which  adjoined 
that  of  Napheys'  ground  on  the  east,  was  insuflSicient  for  the  purposes 
of  the  new  building  about  to  be  erected,  and  they  thereupon  con- 
demned it. 

Childs  was  the  occupant  —  not  owner  —  of  a  wheelwright  and 
blacksmith  shop.  No.  309  Cypress  street,  extending  in  depth  northward 
part  way  to  Spruce  street.  It  was  the  western  wall  of  his  shop  which 
was  condemned. 
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After  ITaphejs  had  made  his  excavations  and  gotten  his  wall  partly 
erected,  it  became  necessary  for  him  to  remove  the  condemned  wall,  bnt 
on  attempting  to  do  so,  he  was  forbidden  by  Childs,  to  touch  it. 

Application  by  petition  was  made  to  the  court  of  common  pleas  for 
reliei.  The  court  fixed  a  day  for  hearing  the  matter ;  of  which  time 
notice  was  sent  to  (Jhilds  the  next  morning,  and  on  the  following  morn- 
ing a  copy  of  the  petition  was  sent  to  him. 

At  the  hearing  both  parties  were  represented  by  counsel  The  peti- 
tion was  formally  presented  and  the  answer  read.  Proofs  were  sub- 
mitted, the  building  inspectors'  notice  of  condemnation,  the  official 
plans  of  the  district  surveyor,  etc.,  etc. 

The  court  was  about  to  make  the  order  when  it  was  shown  by  Childs' 
counsel  that  the  building  inspectors  had  made  a  clerical  error  in  their 
notice  of  condemnation,  by  putting  in  the  number  of  Childs'  resi- 
dence, No.  320  Cypress  street,  insteiui  of  No.  309,  which  was  his  shop, 
the  wall  on  which  we  then  intended  to  condemn. 

The  hearing  was,  therefore,  postponed  in  order  to  give  time  to  serve 
an  amended  notice  of  condemnation ;  and  leave  was  given  to  file  an 
amended  petition,  and  to  allow  time  for  an  appeal  by  Childs  to  the 
board  ofsurveyors.  On  that  same  day  the  corrected  notice  of  condem- 
nation was  served  on  Childs.  On  the  appointed  day  the  parties  and 
counsel  were  again  in  court.  The  amended  petition  was  presented. 
The  next  day  Childs'  counsel  admitted  that  the  notice  of  condem- 
nation had  been  served  five  days  before,  and  that  he  had  taken  no 
appeal.     Whereupon  a  decree  was  made. 

The  proceeding  was  based  on  the  first  section  of  the  act  of  20th 
May,  1857  — P.  L.  590,  Pnrd.  1307,  pi.  27  — which  reads  as  follows : 

'^  §  1.  That  it  shall  be  the  duty  of  the  inspectors  of  buildings  of  the 
city  of  Philadelphia,  upon  the  application  of  any  person  or  persons 
about  to  erect  on  his  or  their  lot  or  lots  of  ground  any  new  building  or 
buildings,  according  to  the  provisions  of  the  act  of  the  first  day  of 
May,  Anno  Domini  one  thousand  eight  hundred  and  fifty-five,  enti- 
tled *  An  act  to  provide  for  the  regulation  and  inspection  of  buildincs,' 
to  examine  all  such  party  or  division  waUs  upon  or  adjoining  said  lot 
of  ground,  and  which  shall  have  been  erected  prior  thereto,  and  if 
deemed  and  adjudged  by  them  to  be  insufficient  and  unfit  for  the  pur- 
pose of  such  new  builcling  about  to  be  erected,  such  party  or  division 
walls  shall  be  removed  and  taken  down  by  the  last  builaer  ;  the  cost  and 
expense  of  which  removal,  together  with  the  cost  and  expense  of  the 
new  wall  or  walls  to  be  erected  in  lien  thereof,  shall  be  borne  and  paid 
exclusively  by  him :  Provided,  however,  that  an  appeal  from  the  decis- 
ion of  the  building  inspectors  may  be  had  to  the  board  of  surveyors, 
in  conformity  with  the  provisions  of  an  act  entitled  ^  An  act  to  provide 
for  the  better  r^nlation  of  buildings  in  the  city  of  Philadelphia,' 
approved  May  seventh.  Anno  Domini  one  thousand  eight  hundred  and 
fifty-five ;  and  in  settlement  of  their  accounts  the  said  inspectors  shall 
file  in  the  court  of  comnaon  pleas  of  said  city  on  the  first  day  of  June 
annually  hereafter,  a  full  statement  of  their  receipts  and  expenditures, 
which  account  shall  be  audited  by  said  court,  and  on  their  order,  the 
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balance,  if  any  found  to  be  in  the  hands  of  said  inspectors,  shall  be  by 
them  paid  into  the  city  treasury  for  the  use  of  the  said  city  ;  and  all 
acts  or  parts  of  acts  inconsistent  with  or  contrary  to  the  provisions  of 
this  act,  be  and  the  same  are  hereby  repealed." 

J.  Howard  Morrison  and  Benry  B.  Freeman^  for  appellant.  The 
petition,  answer  and  decree  are  in  the  nature  of  an  ejectment  bill.  The 
petition  is  shown  by  the  answer  to  be  an  attempt  to  obtain  possession 
of  a  wfidl,  built  entirely  upon  respondent's  lana,  by  calling  it  a  party 
wall,  and  then  by  rebuilding  obtain  possession  of  land  space  which  is 
in  dispute  as  to  ownership.  The  principle  is  well  settled  that  a  court 
of  equity  has  no  jarisdiction  to  aetermine  a  mere  question  of  le^al 
title.  Penn.  Coal  Co.  v.  Snowden,  42  Penn.  St,  488  ;  jBently  v.  ^en- 
yany  2  Lnz.  Obs.  816.  A  court  of  equity  has  no  jurisdiction  of  aqnes- 
tion  of  disputed  boundary  where  the  parties  hold  legal  estates.  N^o?'- 
rii  Appeal^  64  Penn.  St.  275 ;  Kennedy^ %  Appeal^  32  Sm.  163 ; 
Mesmner'B  Appeal^  92  Penn.  St.  168;  Long's  Appeal^  id.  171 ;  Bar- 
clay's Appeal^  93  id.  50.  A  similar  case  to  the  one  here,  was  that  of 
TUmes  v.  Marshy  17  P.  F.  S.  507,  which  decides  that  ejectment  is  the 
proper  remedy  to  recover  possession  of  the  soil  subject  to  either  a  private 
or  public  easement,  and  that  an  equitable  remedy  by  bill  will  not  lie.  The 
court  below  erred  in  finding  that  the  wall  is  a  party  wall.  A  party  wall 
is  defined  by  Bouvier  to  be  "  a  wall  erected  on  tne  line  between  two 
adjoining  estates  belonging  to  different  persons  for  the  use  of  both 
estates,"  Here  the  answer  denied  every  fact  which  is  essential  to  the 
existence  of  a  party  wall.  1.  That  it  was  built  equally  on  land  of 
each  owner  and  that  any  part  is  situate  on  the  petitioner's  land.  2. 
That  the  petitioner  had  any  property  whatever  in  the  wall  or  the  land 
on  which  it  stood.  The  undeniea  facts  of  the  answer  show,  this,  and  go 
further  and  show  that  the  petitioner  was  fully  notified  and  informed 
of  such  fact  by  his  grantor,  previous  to  the  safe  of  the  premises  to  him. 
.  The  fact  that  the  building  inspector  condemned  the  wall  as  a  party 
wall  can  have  no  weight  in  deciding  that  it  is  such.  Lyster  v.  Bitnery 
7  Phila.  348,  and  cases  cited.  The  court  below  erred  in  entering  the 
decree  as  of  September  24,  1883,  because  the  time  for  taking  an  appeal 
to  the  court  of  common  pleas  as  allowed  by  law  had  not  elapsed.  It 
will  be  seen,  upon  looking  at  the  various  acts  of  assembly,  that  they  are 
dependent  upon  one  another,  and  taken  together  form  a  system  which 
requires  and  embraces  the  provisions  of  all  to  make  it  stand.  By  the 
act  of  1782  an  appeal  from  the  then  regulators  —  whose  duties  are  now 
exercised  by  the  ouildin^  inspectors —  was  given  to  the  court  of  com- 
mon pleas.  This  provision  has  never  been  expressly  repealed,  and  as 
no  enactment  inconsistent  with  this  right  of  appeal  has  ever  been 
passed,  it  certainly  has  not  been  by  implication.  If  two  statutes  can 
stand  together  there  is  no  repeal  by  implication.  E7ne  v.  BooiZy  22  P. 
F.  S.  196  ;  Ba/rber^s  Appealy  5  Norr.  392  ;  Sifred  v.  Commonwealthy 
15  W.  N.  C.  373 ;  Homen  v.  Cornmonwealthy  id.  337.  Where  two 
methods  of  procedure  are  given  by  different  acts  the  first  is  not 
repealed  by  implication.  ]^*ie  v.  nootZy  supra;  Barher^s  Appeal, 
supra;  Sifred  v.  Cornmonwealthy  supra.  In  this  case  the  pro- 
cedure by  the   petitioner  is   under  the   act    of  May  7,  1855,  under 
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which  an  appeal  certainly  lies  to  the  common  pleas  court  The 
question  then  arises,  does  the  provision  —  in  the  act  of  May  20, 
1867  —  ^ving  an  appeal  to  the  board  of  surveyors  according  to  the  act 
of  May  7,  1855 — tliere  being  no  act  of  that  d!ate  giving  any  appeal  to 
such  a  tribunal  in  existence — repeal  the  third  section  of  me  act  of  April 
15,  1782  ?  We  certainly  do  not  think  that  such  is  the  case,  for  even 
allowing  that  the  appeal  to  the  board  of  surveyors  is  sufficiently  given, 
yet  the  right  to  appeal  to  the  common  pleas  is  not  inconsistent  with  it, 
and  under  the  cases  cited  above  should  not  be  held  to  be  repealed  by 
implication.  If,  therefore,  the  right  of  appeal  to  the  common  pleas 
still  exists,  the  court  were  entirely  wrong  in  not  dismissing  the  bill. 

J.  C  Stillwell  and  S.  CoppSe  JUitchelly  for  appellee.  The  whole 
proceeding  is  summary  in  its  character,  and  framea  so  as  to  avoid  the 
great  inconvenience  of  stopping  a  building  in  favorable  seasons,  after 
contracts  are  made,  materials  provided,  workmen  hired,  etc,  etc.  It 
would  be  a  monstrous  injustice  to  say  that  a  builder  could  be  hung  up 
by  an  appeal  all  summer,  until  the  supreme  court  could  be  called  on  to 
pass  upon  questions  of  sufficiency  of  the  thickness  of  walls,  etc.,  etc. 
Such  proceedings  are  not  the  subjects  of  appeal.  £}v(m8  v.  Sayre^  11 
Harr.  34. 

Paxson,  J.  The  wall  of  the  plaintiff  in  error  was  condemned  as 
insufficient  by  the  building-  inspectors,  under  the  act  of  20th  of  May, 
1857 — P.  L.  590 — entitled  "  An  act  in  relation  to  party  walls."  Said 
act  is  as  follows :  "  That  it  shall  be  the  duty  of  the  inspectors  of  build- 
ings of  the  city  of  Philadelphia,  upon  the  application  of  any  person  or 
Eersons,  about  to  erect  on  nis  or  their  lots  or  lot  of  ffround  any  new 
uilding  or  buildings,  according  to  the  provisions  of  the  act  of  the  Ist 
of  May,  A.  D.  1855,  entitled  'An  act  to  provide  for  the  regulation 
and  inspection  of  buildings,  to  examine  all  such  party  or  division  walls 
upon  or  adjoining  said  lot  of  ground,  and  which  snail  have  been  erected 
prior  thereto,  and  if  deemed  and  adjudged  hj  them  to  be  insufficient  • 
and  unfit  for  the  purpose  of  such  new  building  about  to  be  erected, 
such  party  or  division  walls  shall  be  removed  and  taken  down  by  the 
last  builder,  the  cost  and  expense  of  which  removal,  together  with  the 
cost  and  expense  of  the  new  wall  or  walls  to  be  erected  m  lien  thereof, 
shall  be  borne  and  paid  exclusively  by  him.  Provided,  however,  that 
an  appeal  from  the  decision  of  the  building  inspectors  may  be  had  to 
the  Doard  of  surveyors,  in  conformity  witn  the  provisions  of  an  act 
entitled  *  An  act  to  provide  for  the  better  regulation  of  buildings  in 
the  city  of  Philadelphia,'  approved  May  7th,  A.  D.  1856,"  etc. 

In  JEvans  v.  Jayne^  23  Penn.  St.  34,  it  was  said  by  this  court 
that  "there  can  be  no  available  objection  to  the  pnnciple  upon 
which  our  law  as  to  party  walls  is  based.  The  law  as  to  partition 
fences  involves  the  same  principle.  .  .  .  The  principle  is  no  inva- 
sion of  the  absolute  rignt  of  property,  for  that  absolutely  involves  a 
relative,  in  that  it  implies  the  right  of  each  adjoiner,  as  ajgainst  the 
other,  to  insist  on  a  separation  by  a  boundary  more  substantial  than  a 
mathematical  line.  Tnis  imaginary  line  is  common,  and  so  ought  the 
real  one  to  be,  and  it  is  only  in  the  character  of  this  that  the  difficulty 
lies  which  requires  legislation.     When  it  is  constructed,  the  regulation 
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of  its  enioyment  and  repair  is  as  plain  as  that  belonging  to  any  other 
property  held  in  common.  And  tnere  is  nothing  more  severe  in  sub- 
mitting the  question  of  the  snificiency  of  walls  in  the  city  to  the  city 
surveyor,  than  there  is  submitting  the  sufficiency  of  fences  in  the 
country  to  fence  viewers.  The  principle  is  the  same,  and  if  the  inter- 
ests involved  in  the  one  case  are  greater  than  in  the  other,  it  is  only 
because  of  the  nature  of  city  property,  that  it  requires  more  expensive 
partition  walls  or  fences  than  are  required  in  the  country.  The  pro- 
visions of  the  law  are  substantially  the  same  in  both  cases." 

This  language  was  applied  to  the  act  of  6  th  of  April,  1849  —  P. 
L.  411 — bat  it  is  equally  applicable  to  act  of  1857,  above  quoted. 
The  act  of  1849  is  not  given  m  Purdon,  for  the  reason,  probably,  that 
the  editor  regards  it  as  superseded  or  supplied  by  the  act  of  1857. 
Both  acts  were  clearly  intended  to  give  a  summarv  remedy  for  settling 
disputes  in  regard  to  party  walls.  That  some  such  remedy  is  essential 
in  large  cities  is  self-evident.  If  the  erection  of  buildings  is  to  be 
delayed  pending  ordinary  common-law  or  equity  proceedings,  such 
delays  would  be  ruinous  and  intolerable.  The  act  of  1857  refers  the 
whole  matter  to  the  building  inspectors,  with  an  appeal  to  the  board  of 
surveyors,  as  provided  by  the  act  of  1855.  It  is  manifest  that  this 
reference  to  the  act  of  1856  is  a  mistake,  however,  as  that  act  does  not 
relate  to  the  taking  down  of  party  walls,  and  there  is  no  provision  in 
it  for  an  appeal  to  the  board  of  surveyors.  Moreover,  the  title  to  the 
act  of  1856  does  not  correspond  with  the  statement  of  it  in  the  act  of 
1857.  The  act  of  11th  of  April,  1856  —P.  L.  320  — has  a  title  in 
exact  accord  with  the  description  thereof  in  the  act  of  1857,  the  fourth 
section  of  which  authorizes  the  building  inspectors  to  examine  and  con- 
demn all  walls  alleged  to  be  dangerous,  and  provides  for  an  appeal 
within  three  days  to  the  board  of  surveys.  It  is  probable  the  reference 
to  the  act  of  1855  in  the  act  of  1857  was  a  blunder  of  the  draftsman, 
or  a  mistake  in  transcribing,  in  substituting  the  act  of  1855  for  that  of 
1856.  If  not,  then  no  appeal  is  given  by  the  act  of  1857,  and  the 
reference  to  the  act  of  1865  is  a  nullity. 

The  wall  in  question  was  condemned  by  the  building  inspectors  upon 
notice  to  the  plaintiff.  He  refused  to  take  down  the  wall,  or  to  allow 
the  defendant  to  do  so,  whereupon  the  latter  applied  to  the  court  of 
common  pleas  by  petition  setting  out  the  facts  and  praying  for  an 
order  upon  the  plaintiff  in  error  to  take  down  said  wall,  or  permit  the 
petitioner  to  do  so.  An  answer  was  put  in  by  George  K.  Childs, 
plaintiff  in  error,  and,  after  a  hearing,  the  order  prayed  tor  was  made. 

A  number  of  assignments  of  error  have  been  tilea  to  this  action  of 
the  court  below,  the  most  material  of  which  are,  first,  that  no  affidavit 
of  facts  had  first  been  filed  by  the  building  inspectors  setting  forth  the 
said  violation  particularly,  and  second,  there  was  no  proof  of  the  alle- 
gations of  fact  in  the  petition  which  were  denied  in  the  answer. 

It  seems  to  have  been  assmned  in  support  of  the  second  objection, 
that  it  was  the  duty  of  the  court  below  to  have  referred  the  case  to  a 
master,  to  have  found  the  facts  as  in  the  case  of  a  bill  in  equity.  This 
view  entirely  ignores  the  whole  scope  and  spirit  of  the  act  of  1857, 
which  was  intended,  as  before  stated,  to  give  a  summary  remedy. 
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Under  that  act,  the  decision  of  the  building  inspectors  was  final  and 
conclusive,  saving  only  an  appeal  to  the  board  of  surveyors  which  must 
be  taken  within  three  days.  The  act  gives  no  appeal  to  the  court  of 
common  pleas,  and  that  court  has  no  jurisdiction  to  review  the  case 
upon  the  merits.  If  it  has  jurisdiction  at  all,  it  is  only  to  enforce  the 
decision  of  the  building  inspectors,  as  was  done  in  this  case.  Aside 
from  this,  the  case  is  here  upon  a  certiorari^  which  brings  up  nothing 
but  the  record.  The  testimony  upon  which  this  court  below  acted  is 
not  here,  and  we  must  presume,  so  far  as  disputed  questions  of  facts  are 
concerned,  that  they  were  decided  upon  evidence  satisfactory  to  the 
court.     It  might  have  been  done  by  oral  testimony  at  bar. 

In  regard  to  the  absence  of  an  affidavit,  it  is  to  be  observed  that  the 
act  of  1857  does  not,  as  the  act  of  1849  did,  contain  a  provision  requir- 
ing the  court  of  common  pleas  to  enforce  the  order  or  decision  of  the 
building  inspectors.  Such  a  proceeding  is  not  essential  under  the  act 
of  1857,  and  I  can  see  no  necessity  for  going  into  that  court  for  such  a 
purpose.  The  decision  of  the  building  inspectors  is  a  finality,  and  the 
act  declares  that  "  the  wall  shall  be  tsien  down  by  the  last  builder," 
and  if  the  latter  is  interfered  with  in  doing  so,  it  is  simply  an  unlawful 
interference  which  any  court  of  common  pleas  may,  by  virtue  of  its 
equitable  powers,  restrain  in  a  summary  way  by  an  order  or  an  injunc- 
tion, or  if  such  interference  amounts  to  a  breach  of  the  peace,  the  court 
of  quarter  sessions  would  have  the  power  to  bind  the  offending  parties 
over  to  keep  the  peace. 

The  tenth  section  of  the  act  of  7th  May,  1855— P.  L.  468— has  no 
application.  That  section  provides  certain  penalties  for  erecting  build- 
ings contrary  to  the  building  laws,  and  authorizes  the  court  of  common 
pleas  upon  petition,  verifiea  by  tne  oath  or  affirmation  of  a  building 
inspector,  to  restrain  such  unlawful  erection  by  an  injunction.  It  has 
no  reference  to  the  question  of  the  condemnation  of  party  walls. 

The  further  point  was  made  that  the  appeal  given  oy  the  act  of  24th 
February,  1721—1  Sm.  L.  124— and  the  act  of  15th  April,  1782— 2  id. 
48 — ^has  not  been  taken  away  by  the  subsequent  legislation. 

It  is  a  sufficient  answer  to  this  to  repeat  what  was  said  by  this  court 
in  Evams  v.  Jayne^  supra^  in  speaking  of  the  act  of  1849 :  "  This  pro- 
ceeding was  under  the  act  of  5th  April,  1849,  and  the  process  there 
provided  is  complete  in  itself  without  any  appeal,  and  we  cannot  imply 
that  any  was  intended,  and  herein  too  it  resembles  the  fence  laws." 

If,  however,  we  concede  that  the  proceedings  below  were  irregular 
for  want  of  an  affidavit,  it  would  not  help  the  plaintiff  in  error.  It 
was  admitted  upon  the  argument,  that  the  wall  has  been  taken  down 
and  rebuilt.  The  court  helow  merely  enforced  the  decision  of  the 
building  inspectors.  There  is  and  was  no  appeal  from  the  latter  to 
that  court.  There  might,  perhaps,  have  been  an  appeal  to  the  board 
of  surveys,  but  there  was  none.  It  would  do  no  good  to  reverse  the 
court  below  for  simply  enforcing  the  order  of  the  building  inspectors, 
unless  we  could  at  the  same  time  reverse  the  decision  of  the  building 
inspectors.  This  we  have  no  power  to  do,  unless  perhaps  for  an  irregu- 
larity in  condemning  the  wall,  and  this  has  not  been  shown. 

The  proceedings  are  affirmed. 
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Meckel's  Appeal. 

May  10,  1886. 

Bill  of  Review  —  Orphans'  Coitrt. 

A  bill  of  review  in  the  orphans'  court  is  a  matter  of  right.  Where  a  proper 
case  is  set  forth  in  the  petition  for  a  review,  and  the  facts  are  verified  by  affidavit, 
it  is  the  duty  of  the  court  under  the  act  of  October  13,  1840,  to  grant  a  rehearing, 
unless  the  case  falls  within  the  proviso  of  the  statute. 

Appeal  from  the  orphans'  court  of  Luzerne  county. 

August  Stiebens,  a  native  of  Prussia,  without  relatives,  family  or 
frien(£  in  America,  was  a  day  laborer,  residing  at  Plymouth.  He  worked 
in  the  nunes.  In  Septem*ber,  1879,  he  obtained  lodging  at  the  hotel  of 
Mrs.  Charles,  sleeping  in  the  attic,  buying  for  himself  and  eating  in  his 
room,  the  bulk  of  his  food.  In  April,  1881,  he  left  Mrs.  Charles"  house 
and  lodged  elsewhere,  until  his  death,  April  2,  1883.  After  his  death 
it  was  (uscovered  that  he  had  left  hoarded  and  hidden  the  sum  of  $800. 
It  was  supposed  that  he  had  died  without  kindred.  Mrs.  Charles  pre- 
sented a  claim  of  $296.26  for  board  and  lodjging  of  decedent  during 
the  entire  period,  one  year  and  seven  months  of  his  sojourn  at  her 
house.  Durinff  the  two  years  which  elapsed  before  his  death,  she  made 
no  effort,  by  demand,  suit,  attachment  of  wages  or  otherwise,  to  collect 
the  amount  she  claimed.  The  orphans'  court  in  auditing  the  account 
filed  by  the  administrator  of  Stiebens,  allowed  the  claim  oi  Mrs.  Charles. 

After  the  audit  was  closed,  the  widow  and  heirs  of  Stiebens,  who 
were  residents  of  Prussia,  and  who  had  not  an  opportunity  to  be  heard 
at  the  audit,  requested  the  court  to  reopen  the  hearing  and  to  accord 
to  them  such  opportunity. 

The  request  was  refused,  and  the  original  finding  was  confirmed,  and 
a  decree  was  entered  accordingly. 

H.  A.  FvUer  and  Ovstav  Hahn^  for  appellant.  Reverse  the  situa- 
tion and  suppose  Stiebens  to  be  a  claimant  under  like  circumstances 
against  the  estate  of  Mrs.  Charles,  for  wages  earned  in  her  employ  as  a 
servant.  This  court  would  promptly  defeat  such  a  claim  by  a  presump- 
tion of  payment.  McConneWs  Appeal^  1  Out.  31.  "  The  presumption 
rests  upon  the  known  fact  that  in  England,  as  a  general  rule,  servants^ 
wages  are  paid  at  stated  periods,  and  upon  the  further  fact  that  a  ser- 
vant rarely  leaves  the  service  of  an  employer  and  remains  away  for 
months,  or  for  years,  without  a  settlement  of  some  sort  or  at  least  a 
demand  for  payment.  It  is  a  presumption  which  the  law  raises  from  a 
known  course  of  dealing,"  per  Paxson,  J.  Predselv  the  same  prin- 
ciple, the  same  presumption  exists  here.  In  Estate  of  Sarah  J.  Lark- 
ins^  42  L^.  Int.  446,  a  claim  was  presented  for  "  fourteen  weeks'  nurs- 
ing at  twelve  dollars  per  week,  and  for  one  hundred  and  thirty-eight 
weeks*  washing  at  fifty  cents  per  week,"  and  rejected  because,  said 
Penrose,  J.,  **  the  case  falls  precisely  within  theprinciple  of  McCon- 
ndPs  Appeal^''  See,  too,  Greenl.  Ev.,  §  38;  Whart.  Ev.,  §  1362; 
DunwooSj/s  Estate^  39  Leg.  Int.  416.  "  Claims  which  on  their  face 
have  been  accruing  for  years,  but  which  are  delayed  in  their  presentation 
as  l^al  demands  until  after  the  death  of  the  alleged  debtor,  come  before 
the  court  discredited  by  the  claimants'  own  acts  and  every  fair  intend- 
ment will  be  made  against  them."     PeckerHs  Estate^  14  W .  N,  C.  407. 
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T.  Ji,  Mariirty  for  appellee.  There  is  not  a  whit  of  difference  in 
detennining  the  action  and  vigilance  of  creditors,  where  the  debtor  is 
known  to  be  insolvent  and  where  he  is  a  miser  and  cives  out  the  im- 

?res8ion  that  he  is  insolvent,  though  he  be  in  comfortable  drcumstancea 
t^hat  should  be  the  duty  of  a  person  in  asserting  his  rights  and  claims 
in  a  case  of  solvency,  and  what  the  law  demands  of  him,  he  is  absolved 
from  where  he  has  probable  reason  for  believing  his  debtor  insolvent. 
All  the  evidence  in  the  case  at  bar,  pro  and  con,  rebut  the  presumption 
of  payment,  bv  showing  what  the  habits  of  Stiebens  were,  which  con- 
vinced all,  wno  had  any  acquaintance  with  him,  that  he  was  im- 
1)ecunious.  Whart.  Ev,,  §  1364.  The  complaints  which  the  appel- 
ant makes  against  the  findinff  of  the  court  on  the  audit  relate  entirely 
to  matters  of  fact.  And  this  court  has  said,  that  matters  of  fact 
settled  and  decided  by  the  orphans'  court  will  not  be  re-examined  in  the 
supreme  court,  unless  in  a  very  flagrant  case.  Akeff  Appeal^  9  Harr. 
320 ;  Thomas  v.  Thomas^  id.  315.  "  The  report  of  an  auditor  on  the 
finding  of  an  auditing  judge  is  entitled  to  equal  weight."  —  Justice 
Paxson.     McConneWs  Appeal^  1  Out.  407. 

Gordon,  J.  It  was  said  in  Kinter^a  Appeal^  12  P.  F.  8.  818,  that 
the  first  section  of  the  act  of  the  13th  of  October,  1840,  was  designed 
to  make  a  bill  of  review  in  the  orphans'  court  a  matter  of  right,  and  at 
the  same  time  prescribe  a  limitation  of  time  to  the  exercise  of  the  power. 
All  this,  however,  is  obvious  enough  from  the  reading  of  the  act  itself, 
and  where  a  proper  case  is  set  forth  on  the  face  of  the  petition,  and  the 
facts  therein  stated  are  verified  by  aflSdavit,  it  is  the  duty  of  the  court 
to  grant  a  rehearing,  unless  the  case  falls  within  the  proviso  appended 
to  the  said  act.  As  no  exception  to  the  regularity  oi  the  proceedings 
appears  to  have  been  taken  in  the  court  below,  we  cannot  see  why  a 
review  was  not  granted.  There  is  certainly  a  very  good  reason  why  the 
widow  and  heirs  should  have  an  opportunity  of  contesting  the  account 
They  are  foreigners  and  knew  not  of  the  settlement  of  that  account 
Besides  this,  the  item  which  gave  rise  to  the  application  for  a  rehearing, 
the  bill  of  the  appellee,  seems  to  us  of  so  doubtful  a  character  as  to 
require  a  scrutiny  far  more  accurate  and  searching  than  it  has  yet 
received.  It  is  idle  for  the  counsel  of  Mrs.  Charles  to  all^e  that  she 
was  entertaining  Stiebens  as  an  object  of  charity  from  whom  she  could 
expect  no  compensation,  for,  from  the  evidence,  it  is  obvious  that  he 
was  a  steady,  industrious  and  economical  man,  able  and  willing  to  pay 
for  what  he  got,  and  that  she  should  allow  so  large  a  bill  to  accumulate 
without  even  a  demand  for  settlement  has  a  very  suspicious  look.  That 
he  did  work  for  her,  and  that  to  an  amount  sufficient,  if  the  evidence 
is  believed,  to  pay  for  his  boardmg,  such  as  it  was,  can  hardly  be  doubted. 
Moreover,  she  brought  suit  for  this  very  bill,  and  chose  to  drop  it  after 
it  reached  the  common  pleas  on  an  appeal,  thinking,  perhaps,  that  it 
would  pass  the  scrutiny  of  the  orphans  court  more  easily  than  that  of 
a  jury.  However  this  may  be,  and  we  are  not  to  be  understood  as 
passing  judgment  on  her  claim,  the  transaction  has  such  a  doubtful  and 
trumped-up  appearance  that,  even  were  the  review  not  of  right,  we 
would  feel  ourselves  constrained  to  order  it. 
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Ordered,  that  the  decree  of  the  orphans'  court  be  reversed  at  the 
costs  of  the  appellee,  that  the  confirmation  of  the  account  of  the  admin- 
istrator of  the  estate  of  Aupist  Stiebens  be  opened,  so  far  as  the  bill 
of  the  appellee  against  the  said  decedent  is  concerned,  and  that  the  said 
orphans'  court  proceed  to  rehear  the  same. 


Appeal  of  John  Killpatrick  as  Nbxt  Friend. 

May  10,  1886. 

GUAJIDIAN  AND  WaRD  —  IMPROVEMENTS  —  NbW  ERECTIONS  —  ORDER  OF  COTJRT  — 

Approval  by  Court  —  Surcharge. 

a  gaardian  judiciously  and  in  good  faith  but  without  a  previous  order  of  court, 
erected  upon  premises  of  his  ward's  a  shed  to  protect  the  barn-yard  from  winds; 
he  also  erected  an  ice-house.  The  shed  was  necessary  and  the  ice-house  was  a 
great  convenience.  After  the  ^niardian  had  filed  his  account  exceptions  were  filed 
thereto  and  an  effort  was  msSe  to  surcharge  him  with  the  amounts  expended 
by  him  for  the  improvements  mentioned ;  the  orphan's  court  approved  of  the 
expenditures.  Held,  that  this  subsequent  approval  by  the  court  relieved  the 
guardian  of  liability. 

Appeal  from  the  decree  of  the  orphans'  court  of  Erie  county. 

This  was  an  effort  to  surcharge  a  guardian  with  the  costs  of  improve- 
ments made  to  real  estate. 

jE  p.  Oovld  and  S.  L.  OiUony  for  appellant.  Davenpoi't  c&  Chriffiih^ 
for  appellee. 

Per  Curiam.  There  is  no  merit  in  this  appeal.  No  collusion  is 
shown  between  the  guardian  and  other  persons.  Although  the  repairs 
and  advances  were  made  without  previous  order  of  court,  yet  they  were 
afterward  ratified  and  approved  by  the  court  as  necessary  and  proper. 
The  guardian  took  the  risk  of  being  surcharged  for  making  these  pay- 
ments without  beinff  so  authorized,  yet  subsequent  approval  thereojf  by 
the  court  relieves  him  from  liabiUty.  There  is  no  error  in  the  decree. 
Patterson's  Appeal^  104  Penn.  St.  369. 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the  appellant. 


Appeal  op  Edward  J.  Fox  et  ux. 

May  10,  1886. 

Tax— Revenue  Law  — Act  June  30,  1885— Ck)N8TrruTT0N  — CJorporations— 
Assessment  —  Return  —  Punishment  —  Penalty  —  Appeal  —  Supreme 
Court. 

The  act  of  80tb  of  Jane,  1885,  entitled  "  A  farther  sapplement  to  an  act  enti- 
tled '  An  act  to  provide  revenue  by  taxation,'  approved  the  7th  of  June,  1879," 
does  not  extend  the  tax  on  moneys  at  interest,  mortgages,  etc., to  corporations;  it 
is  not,  however,  for  this  reason  unconstitutional. 

As  the  first  section  of  the  act  of  1885  was  not  intended  to  apply  to  corporations, 
the  proviso  exempting  building  associations  from  the  operation  of  the  statute  is 
harmless. 

The  exception  in  the  first  section  of  the  act  of  1885  of  **  notes  or  biUs  for  work 
or  labor  done,"  is  a  violation  of  the  ninth  article  of  the  Constitution,  and  is  void; 
therefore,  such  securities  are  subject  to  assessment  and  return  under  the  act,  the 
same  as  others  in  the  hands  of  individuals. 

The  Commonwealth,  having  the  right  to  tax  moneys  at  interest,  has  the  right 
to  require  tax  pavers  to  make  known  the  extent  of  their  property  of  that  descrip- 
tion, as  weU  as  the  further  right  to  punish  a  failure  to  make  return,  etc.  This 
power  can  only  be  denied  when  it  clearly  conflicts  with  some  constitutional  pro- 
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vision,  and  if  it  is  a  matter  of  doubt,  such  doubt  must  be  resolved  in  favor  of  the 
act  granting  it. 

Were  it  not  for  the  fact  that,  under  the  act  of  1885,  an  appeal  is  allowed  to 
the  action  of  the  commissioners,  in  adding  the  penalty  of  fifty  per  centum,  it 
would  be  a  question  whether  the  act  would  not  be  in  conflict  with  the  funda- 
mental principle  that  no  man  can  be  condemned  in  his  person  or  property  with- 
out a  hearing. 

The  supreme  court  will  not  declare  a  revenue  law  of  the  Commonwealth 
unconstitutional,  except  in  a  clear  case. 

Appeal  from  the  decree  of  the  court  of  common  pleas  of  Northamp- 
ton county.     The  facts  are  set  forth  in  the  opinion. 

James  W.  WUsoii  and  Edward  J.  Fox^  Jr,^  for  appellants.  We 
contend  that  the  act  of  June  30,  1885,  is  in  conflict  witn  the  Constitu- 
tion of  1874  in  several  particulars :  1.  It  is  in  conflict  with  sections  1 
and  2  of  article  9,  which  are  as  follows:  "§  1.  All  taxes  shall 
be  uniform  upon  the  same  class  of  subjects,  within  the  territorial  limits 
of  the  authority  levying  the  tax,  and  shall  be  levied  and  collected  under 
general  laws ;  but  the  general  assembly  may,  by  general  laws,  exempt 
from  taxation  public  property  used  for  public  purposes,  actual  places  of 
religious  worship,  places  of  burial  not  used  or  held  for  private  or  cor- 
porate profit,  and  institutions  of  purely  public  charity.  §  2.  All 
laws  exempting  property  from  taxation,  other  than  the  property  above 
enumerated,  shall  be  void."  The  act  of  1885  conflicts  with  these  pro- 
visions: 1.  Because  it  exempts  building  and  loan  associations  from 
taxation  under  its  provisions.  2.  Because  it  exempts  all  manufacturing 
corporations  from  taxation  under  the  revenue  laws  of  the  Common- 
wealth, except  companies  engaged  in  manufacturing  gas  and  liquors. 
3.  Because  it  provides  only  for  the  taxation  of  the  mortgages 
and  other  personal  property  of  individual  citizens,  thereby  ex- 
empting corporations  of  all  kinds.  The  provisibns  of  the  Constitution 
are  violated  when  the  legislature  taxes  property  in  the  hands  of  one 
class  of.  persons  and  omits  to  tax  property  in  the  hands  of  other  classes. 
A  law  may  exempt  persons  from  taxation,  by  omitting  to  provide  for 
their  taxation  as  completely  as  by  an  express  provision  exempting  them. 
The  Constitution  says :  "  All  taxes  shall  be  uniform  on  the  same  class 
of  subjects."  Does  it  need  an  argument  to  this  court  to  convince 
them  tnat  a  subject  of  taxation  may  not  be  taxed  on  the  hands  of  one 
set  of  men  and  not  on  the  hands  oi  another  set?  But  the  principle  of 
section  2  of  article  9  is  violated  by  doing  the  veiy  thing  which  that 
section  says  the  legislature  shall  not  do,  that  is,  exempt  other  property 
than  that  specified  in  section  1.  Township  of  Londonderry  v.  Berger, 
2  Pears.  230.  Sections  1  and  2  of  article  9  being  entirely  new  provisions 
in  the  Constitution  of  1874,  there  have  been  few  adjudications  by  the 
courts  under  it,  and  we,  therefore,  quote  but  few  decisions  upon  this 
subject.  Lehigh  Iron  Co.  v.  L^joer  Maoungi-e  Townships  31  Sm.  482; 
Watson  V.  Chester  cfe  Dd,  River  H,  B.  Co.,  2  Norr.  254 ;  Indiana  Co, 
V.  AgrioiUtural  Society,  4  id.  357.  The  legislature  fulfilled  its  dutj^ 
immediately  after  the  Constitution  of  1874  was  adopted  by  passage  of 
the  act  of  May  14,  1874— Purd.  Diff.  1596,  §  90  — exempting  the 
property  described  in  section  1  of  article  9.  Commonwealth  v.  Penn, 
Coal  Co.^  2  Pears.  402,  Dauphin  county  C.  P. ;  affirmed  by  the  supreme 
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court  Feb.  12, 1876.  Now,  the  act  of  June  30,  1885,  does  not  tax  all 
mortgages,  but  only  the  mortgages  held  by  individual  citizens.  It  is, 
therefore,  not  uniform,  for  it  suSers  to  escape  taxation  mortgages  to  the 
value  of  many  millions  held  by  building  associations,  insurance  com- 
panies, trust  companies,  manufacturing  and  other  corporations.  It  may 
DO  said  that  we  have  erroneously  assumed  that  only  the  mortgages,  etc., 
of  individual  citizens  are  to  be  taxed.  To  this  we  answer  that  the  act 
does  not  in  any  part  of  it  provide  for  the  taxation  of  the  mortgages  or 
liioney  of  corporations ;  nor  is  there  any  provision  requiring  any  officer 
of  any  corporation  to  make  a  return,  or  inflicting  any  penalty  for  the 
nerfect  or  refusal  of  any  officer  to  do  so.  This  question  has  been  ad- 
juaieated  by  this  court,  and  under  the  decision  made  in  School  Directors 
V.  Carlisle  Bk.^  8  Watts,  291,  it  is  plain  tliat  corporations  are  npt  tax- 
able under  this  act.  Saving  Fwnd  v.  Tardy  9  B.  361 ;  Sharplesa  v. 
Mayor ^  9  Harr.  168  ;  Chadwick  v.  Maginnis^  13  Norr.  121.  The  title 
does  not  disclose  the  purpose  of  the  twentieth  section  to  abolish  all  tax^ 
under  all  laws  upon  manufacturing  corporations.  Doraey^s  Appeal^  22 
Smith,  195.  To  the  same  effect  is  Beckett  v.  City  of  Allegheny^  4 
Norr.  196.  And  also  Rogers  v.  The  Manufacturers'  Imp,  Co.^  43 
Leff.  Int.  66.  Section  9  of  the  act  of  1885  is  unconstitutional.  It  is 
as  follows :  "  Upon  the  refusal  or  failure  of  any  taxable  person  to  make 
a  return,  as  required  by  this  act,  it  shall  be  the  dutv  of  the  assessor  to 
make  a  return  for  such  taxable  person,  estimating  the  amount  from  the 
best  information  at  his  commana,  to  which  estimated  return  the  proper 
county  commissioners  or  boards  of  revision  shall  add  fifty  per  centum, 
and  the  aggregate  amount  so  obtained  shall  be  tlie  basis  of  taxa- 
tion." The  provisions  of  this  act  make  two  bases  of  taxation.  The 
citizen  who  makes  a  return  is  to  be  taxed  upon  his  actual  property. 
The  citizen  who  does  not  make  a  return  is  to  be  taxed  upon  property 
which  he  does  not  own.  The  Constitution  says  that  "  all  taxes  shall  be 
uniform  upon  the  same  class  of  subjects."  The  provisions  of  this  sec- 
tion 9  undoubtedly  \'iolate  the  constitutional  provisions,  because  the 
citizens  of  the  State  will  not  be  taxed  uniformly  upon  the  same  class  of 
subjects,  but  unequally.  If  two  citizens  have  each  the  same  amount  of 
personal  estate,  all  invested  in  mortgages,  each  having  $10,000,  one 
making  a  return,  and  the  other  failing  to  return,  one  will  be  taxed  on 
810,000,  and  the  other  on  $15,000.  One  will  pay,  at  three  mills,  $30 
tax,  and  the  other  $45.  Surely  this  is  not  uniformity.  The  legislature 
may  provide  a  means  for  ascertaining  the  amount  of  a  taxable  person's 
property,  if  he  fails  to  make  a  return.  It  may  authorize,  as  this  section 
does,  the  assessor  to  make  a  return  for  such  taxable,  and  the  tax  payer 
must  take  the  risk  that  the  assessor  may  return  a  much  higher  amount 
than  he  owns.  But  when  it  is  returned  as  the  amount  of  the  property 
of  such  citizen  subject  to  taxation  the  legislature  cannot  provide  that  it 
shall  be  increased  fifty  per  cent  beyond  its  actual  value.  We  doubt 
whether,  under  the  Constitution,  the  legislature  may  do  tins,  even  when 
it  provides  that  the  citizen  shall  be  subject  to  such  a  penalty  for  a  fail- 
ure to  return.  But  this  section  does  not  provide  that  the  additional 
fifty  per  cent  shall  be  inflicted  as  a  penalty ;  and  it  is,  therefore,  plainly 
taxing  citizens  unequally  and  not  uniformly. 
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Oeo.  F.  P.  Young ^  Frank  Heeder  And  W.  S.  Kirhpatrick^  for  appel- 
lees. The  rule  of  interpretation  of  a  State  Constitution  differs  from 
that  of  the  National  Constitution.  The  latter  instrument  must  have  a 
strict  construction,  the  former  a  liberal  one.  Congress  can  pass  no  laws 
but  those  which  the  Constitution  authorizes  either  expressly  or  by  clear 
implication ;  while  the  assembly  has  juiisdiction  of  all  subjects  on  which 
its  legislation  is  not  prohibited.  The  powers  not  granted  to  the  govern- 
ment of  the  Union  are  withheld ;  but  the  State  retains  every  attribute 
of  sovereignty  which  is  not  taken  away.  Com.  v.  Eartmcm^  5  Harf. 
119;  Sharple88  v.  PhUa.,  9  id.  160-164;  Weiater  v.  Hade,  2  Smith, 
474.  It  is  very  well  settled  that  no  statute  is  unconstitutional  merely 
because  it  is  wrong  in  policy  or  principle.  It  is  not  enough  to  prove 
that  it  is  contrary  to  a  sound  public  moralitjr  or  injurious  to  private 
rights.  Inconsistency  with  rules  of  law  or  principles  of  equity  will  not 
make  it  void.  Nothing  will  have  that  effect  but  a  direct  collision 
between  its  provisions  and  those  of  the  Federal  or  State  Constitution. 
Erie  v.  N.K  B.  P.  Co.,  2  C.  30  ;  Com.  v.  MaarweU,  3  id.  458 ;  Sharp- 
less  V.  PhUa.j  supra.  "  The  party  who  wishes  us  to  pronounce  a  law 
unconstitutional  takes  upon  himself  the  burden  of  proving  beyond  all 
doubt  that  it  is  so,"  Black,  Ch.  J.,  in  Erie  v.  iT.  K  R.  R.  Co.,  supra. 
"To  donbt  is  to  be  resolved  in  favor  of  the  constitutionality  of  the  act," 
Sharswood,  Ch.  J.,  in  Commonwealth,  ex  rel.  Wolfe,  v.  Butler,  3  Out. 
540.  A  law  cannot  be  declared  unconstitutional  solely  on  the  ground 
of  unjust  and  oppressive  provisions,  or  because  it  is  supposed  to  violate 
natural,  social  or  political  rights,  unless  such  rights  are  guaranteed  by 
the  Constitution.  Cooley  Const.  Lina.  (3d  ed.)  *164.  The  legislature  is 
absolute  whether  it  operates  according  to  natural  justice  or  not,  in  any 
particular  case.  The  protection  against  unwise  or  oppressive  l^islation  is 
by  an  appeal  to  the  justice  and  patriotism  of  the  representatives  of  the 
people.  If  this  fail,  tne  people  in  their  sovereign  capacity  can  correct  the 
evil,  but  courts  cannot  assume  that  right.  Cooley  Const.  Lim.  *168. 
It  might  be  sufficient  to  say  here  that  guided  and  controlled  by  the 
foregoing  principles,  the  law  must  be  sustained.  The  new  Constitu- 
tion has  really  introduced  no  new  principle.  It  has  simply  embodied 
in  terse  and  emphatic  language  that  which  essentially  qualined  and  con- 
trolled the  power  of  taxation  before.  Taxation  from  the  very  nature  of 
the  power  in  a  free  government  must  be  equal  and  uniform,  except  so 
far  as  from  the  imperfection  of  human  appliances  and  the  complexities 
of  the  relatipns  of  person  and  property,  equality  and  uniformit)"  are 
unattainable.  Grim  v.  School  District,  7  Smith,  433-439  ;  Cooley 
Taxation,  127.  "Class"  is 'thus  defined  in  Webster:  "A  group  of 
individuals  ranked  together  as  possessing  common  characteristics." 
DuracKs  Appeal,  12  Smith,  491 ;  Kittarming  Coal  Co.  v.  Common^ 
wealth,  29  id.  100  ;  KiUy  Roup^a  case,  32  id.  211 ;  Wheeler  v.  Phila- 
ddphia,  27  id.  349.  It  has  been  over  and  over  again  decided  that  the 
use  of  the  word  "person"  in  a  tax  law  includes  corporations.  See 
Louisville  R.  R.  Co.  v.  Com.,  1  Bush,  250 ;  Tupp  v,  Kerch.  Mut. 
Fire  Ins.  Co.,  12  R.  1. 435 ;  People  v.  McLean,  80  N.  Y.  255 ;  Com. 
V.  Butler,  3  Out.  541,  Penalties  to  secure  a  return  for  the  purposes  of 
assessment  have  been  recognized  and  sustained  by  our  courts,  notably 
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in  the  case  of  Ih'exel  A  Co.  v.  Commonwealth^  10  Wright,  31.  In 
BuHer  v.  Bailey^  2  Saj,  244,  it  was  held  competent  to  impose  doable 
taxes  as  a  penaltj  for  failure  to  make  due  return  oi  property  to  be  taxed. 
The  peoaltj  of  an  increased  assessment  or  loss  of  right  of  appeal  for 
failure  to  make  return  seems  to  have  been  recogniz^  as  valid  in  the 
following  cases.  Otis  v.  Wwre^  8  Gray,  509 ;  Chaaie$town  v.  JiiddleseXy 
101  Mass.  87 ;  Lincoln  v.  Worcester^  8  Cash.  ft3 ;  Sharp  v.  ApgoTj  31 
X.  J.  Law,  858 ;  N&weU  v.  Town  of  WhiUinghaniy  3  East.  Rep'r, 
049 ;  Biddle  v.  Oaks,  59  Oal.  294. 

Paxson,  J.  This  bill  was  filed  by  the  complainants  in  the  court 
below  a^inst  Edward  Lerch,  Reuben  Fehner  and  Tilffhman  Wolfe, 
commissioners  of  Northampton  coanty,  and  Hiram  Edelman,  assessor 
of  the  sixth  ward  in  the  borough  of  Easton,  to  restrain  the  defendants 
from  requiring  the  plaintiffs  to  make  a  retam  of  their  personal  prop- 
erty ioT  taxation  ander  the  act  of  June  30,  1885. 

The  bill  avers  that  the  complainants  are  residents  of  Easton  and  that 
Hiram  Edelman  is  the  assessor  of  the  sixth  ward,  in  which  the  plain- 
tiffs reside.  That  he  served  a  notice  upon  them  requiring  them  to 
make  a  return  of  their  personal  property,  viz. :  mortgages,  notes,  etc., 
for  taxation  in  accordance  with  the  act  of  June  30,  1885  ;  that  upon 
the  refusal  of  the  plaintiffs  to  make  such  a  return,  the  assessor  would 
estimate  the  amount  of  their  property  and  return  the  same  to  the 
county  commissioners,  who  would  add  fifty  per  centum  thereto  and 
make  the  aggregate  amount  the  basis  of  taxation  of  the  personal  prop- 
erty of  the  plaintiffs ;  that  the  act  of  June  30,  1885,  is  in  conflict  with 
sections  1  and  2  of  article  9  of  the  Constitution,  and  also  with,  section 
3  of  article  3.  The  bill  then  prays  for  an  injunction  to  restrain  the 
assessor  from  requiring  the  plaintiffs  to  make  a  return,  and  from  esti- 
mating their  said  property  and  returning  such  estimate  to  the  commis- 
sioners, and  restraining  the  commissioners  from  adding  fifty  per  centum 
to  any  estimate  made  oy  the  assessor. 

The  answer  of  the  defendants  admits  the  statement  of  facts  contained 
in  the  bill,  but  denies  that  the  act  of  June  30, 18S5,  is  unconstitutional. 

The  case  appears  to  have  been  set  down  for  argument  in  the  court 
below  upon  bill  and  answer.  The  court  denied  the  injunction  and  dis- 
missed tne  bill.     It  was,  therefore,  a  final  decree. 

The  act  in  question  is  entitled  "  A  further  supplement  to  an  act 
entitled  *  An  act  to  provide  revenue  by  taxation,'  approved  the  7th  of 
June,  1879.*' 

The  first  sec*tion  of  said  act  provides  "  that  all  mortgages,  money 
owing  by  solvent  debtors,  whetner  by  promissory  note,  or  penal  or 
single  bill,  bond  or  judgment,  also  all  articles  of  agreement  and 
accounts  bearing  interest,  owned  or  possessed  by  any  person  or  persons 
whatsoever — except  notes  or  bills  for  work  or  labor  done,  and  all  obli- 
gations given  to  banks  for  money  loaned  and  bank  notes  —  and  all  pub- 
lic loan  or  stocks  whatsoever  —  except  those  issued  by  this  Common- 
wealth  or  the  United  States — and  ^ all  moneys  loaned  or  invested  in 
any  other  State,  and  all  other  moneyed  capital  in  the  hands  of  indi- 
ridnal  citizens  of  the  State,  shall  be  and  are  hereby  taxable  for  State 
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purposes,  at  the  rate  of  mills  on  the  dollar  of  the  value  thereof 
annually ;  provided,  that  the  same  ^11,  after  the  passage  of  this  act, 
be  exempt  from  all  taxation  except  for  State  purposes ;  provided  the 
provisions  of  this  act  shall  not  apply  to  building  and  loan  associations." 

The  seventh  section  enacts  that  "  it  shall  te  the  duty  of  every  tax- 
able person  to  make  the  return  prescribed  in  the  preceding  section 
— sixth — of  this  act,  within  ten  days  after  being  required  to  do  so, 
with  his  or  her  affidavit  thereto  attached,  made  and  subscribed  before 
the  proper  assessor  that  the  return  is  true  and  correct  to  the  best  of 
his  or  her  knowledge  and  belief.  Any  person  who  shall  willfully  and 
corruptly  make  a  false  and  fraudulent  return  shall  be  guilty  of  willful 
and  corrupt  perjury." 

And  by  section  ninth  it  is  provided  that  ^^  upon  the  refusal  or  failure 
of  any  taxable  person  to  make  a  return  as  required  by  this  act,  it  shall 
be  the  duty  of  the  assessor  to  make  a  return  for  such  taxable  person, 
estimating  the  amount  from  the  best  information  at  his  command,  to 
which  estimated  return  the  proper  county  commissioners  or  boards  of 
revision  shall  add  fifty  per  centum,  and  the  aggregate  amount  so 
obtained  shall  be  the  basis  for  taxation ;  provided,  that  if  such  taxable 
person,  on  or  before  the  day  fixed  for  appeals  from  assessments,  shall 
present  reasons,  under  oath,  satisfactorv  to  the  proper  county  commis- 
sioners or  boards  of  revision  excusing  the  failure  to  make  a  return,  and 
shall  then  make  such  return  as  should  have  been  made  to  the  assessor, 
the  proper  county  commissioners  or  boards  of  revision  shall  substitute 
the  taxable  person's  return  for  that  returned  by  the  assessor,  to  have 
the  like  effect  as  if  no  failure  had  occurred." 

The  twentieth  section  repeals  or  abolishes  all  taxes  laid  upon  manu- 
facturing corporations  by  the  revenue  laws  of  the  Commonwealth,  with 
a  proviso  that  said  repeal  shall  not  apply  to  corporations  engaged  in 
the  manufacture  of  malt,  spirituous  or  vinous  liquors,  or  in  the  manu- 
facture of  gas. 

These  are  all  the  sections  of.  the  act  which  I  think  it  necessary  to 
give  at  length  or  to  epitomize.  The  remaining  sections,  if  discussed  at 
all,  will  only  be  referred  to  incidentally. 

It  was  contended  that  the  act  is  in  conflict  with  sections  1  and  2  of 
article  9  of  the  Constitution.     Said  sections  are  as  follows : 

§  1.  All  taxes  shall  be  uniform  upon  tlie  same  class  of  subjects, 
within  the  territorial  limits  of  the  authority  levying  the  tax,  and  shall 
be  levied  and  collected  under  general  laws;  but  the  general  assembly 
may,  by  general  laws,  exempt  from  taxation  public  property  used  for 
public  purposes,  actual  places  of  religious  worship,  places  of  burial  not 
used  or  held  for  private  or  corporate  profit,  and  institutions  of  purely 
public  charity. 

§  2.  All  laws  exempting  property  from  taxation,  other  than  the 
property  above  enumerated,  sliali  be  void. 

It  was  urged  upon  the  argument  that  the  act  of  1885  conflicts  with 
these  provisions  because : 

First.  It  exempts  building  and  loan  associations  from  taxation  under 
its  provisions. 

Second.  It  exempts  all  manufacturing  corporations  from  taxation 
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onder  the  revenue  laws  of  the   Commonwealth,  except  companies 
engaged  in  the  manafacture  of  gas  and  liquors. 

Third.  It  provides  only  for  the  taxation  of  mortgages  and  other  per- 
sonal property  of  individual  citizens,  thereby  exempting  corporations 
of  all  kinds. 

To  which  may  be  added  the  further  objection,  not  made  upon  the 
a^ument,  that  tne  act  expressly  excepts  from  its  operation  "  notes  or 
bifls  for  work  or  labor  done." 

It  is  clear  from  the  language  of  the  act  that  it  does  exempt  building 
and  loan  associations  from  taxation  under  its  provisions ;  that  it  does 
repeal  all  taxes  upon  manufacturing  corporations  with  the  exceptions 
therein  named ;  and  that  it  does  exempt  from  taxation  **  notes  or  bills 
for  work  and  labor  done."  We  also  are  of  opinion  that  mortgages  and 
other  moneyed  securities  held  and  owned  by  corporations  are  not,  and 
were  not  intended  to  be,  taxed  by  the  act  in  question.  It  was  con- 
tended upon  the  argument,  however,  that  the  phrase,  "  any  person  or 
persons  whatsoever,^  was  broad  enough  to  include  artificial  persons  or 
corporations,  and  that  the  subsequent  phrase  "all  other  moneyed  capi- 
tal in  the  hands  of  individual  citizens,"  strengthened  this  view,  as 
showing  an  intention  to  narrow  the  generality  of  the  expression  when 
it  came  to  taxing  moneyed  capital  If  we  concede  the  force  of  this  it 
does  not  affect  the  main  question,  viz.,  the  constitutionality  of  the  act, 
for  the  obvious  reason  that  if  it  is  a  violation  of  the  Constitution  not 
to  extend  the  tax  on  mortgages  to  corporations,  it  is  equally  a  viola- 
ti9n  of  it  to  relieve  them  from  the  tax  on  moneyed  capital. 

We  are  not  without  authority  as  to  the  meaning  of  the  word 
** person"  when  used  in  statutes.  The  tax  law  of  March  25,  1831  — 
P.  L.  206  —  provided  "  That  all  personal  estate  and  property  within  this 
Commonwealth  hereinafter  described,  owned  or  possessed  by  any 
person  whatever,  that  is  to  say,  all  ground  rents,  money  at  interest, 
oonds,  judgments,  mortga^,  etc.,shafl  be  subject  to  a  yearly  tax,"  etc. 
In  the  case  of  School  JJirectora  v.  Carliale  ^ankj  8  VVatts,  289,  this 
court  held  that  the  act  did  not  apply  to  corporations.  It  was  said  by 
Mr.  Justice  Kennedy,  in  delivering  the  opinion  of  the  court :  "Although 
it  cannot  be  denied  but  that  the  bank  being  a  corporation,  and  there- 
fore a  person  in  contemplation  of  law,  may  be  included  by  the  use  of 
the  term  "  person,"  yet  in  the  construction  of  statutes  the  terms  or 
language  thereof  are  to  be  taken  and  understood  according  to  their 
usual  and  ordinary  signification,  as  they  are  ^nerally  understood 
among  mankind,  unless  it  should  appear  from  the  context,  and  other 
parts  of  the  statute,  to  have  been  intended  otherwise ;  and  if  so,  the 
intention  of  the  legislature,  whatever  it  may  be,  ought  to  prevail. 
Therefore,  in  the  case  before  us,  the  term  "  person,"  being  generally 
understood  as  denoting  a  natural  person,  is  to  be  taken  in  that  sense, 
unless  from  the  context  or  other  parts  of  the  act,  it  appears  that  artiii- 
cial  persons,  such  as  corporations,  were  also  intended  to  be  embraced. 
Besides,  it  has  generally,  if  not  universally,  b^n  the  case  that  the 
legislature  in  passing  acts,  when  It  was  intended  that  the  provisions 
thereof  should  extend  to  corporations  as  well  as  tp  individuals,  to  desig- 
nate specifically,  so  as  to  leave  no  room  for  doubt.     Here,  however, 
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nothing  of  the  kind  appears  ;  nor  is  there  any  thing  in  any  part  of  the 
act  which  goes  to  show  that  a  bank  was  intended  to  be  comprehended 
witliin  the  meaning  intended  by  the  legislature  to  be  affixed  tc  the 
term  "  person." 

This  case  was  commented  on  in  Saving  Fund  v.  Tewrf,  9  Penn.  St 
359,  where  it  was  said :  ^^  Although  there  are  some  of  the  dicta  in  that 
case  which  I  apprehend  do  not  meet  the  entire  approval  of  the  ooort, 
yet  the  exact  point  ruled  —  that  is,  that  the  wora  "  person  "  does  not 
usually  include  incorporations  when  used  in  statutes  or  common  par- 
lance, although  in  its  legal  import  it  embraces  them,  is  well  and  of  good 
authority." 

In  Saving  Fxvnd  v.  Yard  the  question  was  whether  the  personal 
property  of  corporations  could  be  taxed  under  the  act  of  1846.  It  was 
hela  tliat  it  could,  for  the  reason  that  the  lan^j^age  of  the  act  clearly 
showed  such  an  intention.  The  said  act  required  that  "  Every  persoBy 
every  firm  and  partnership,  and  the  president,  secretary,  cashier  or 
treasurer  of  every  company  or  corporate  body,"  to  deliver  a  state- 
ment of  "  all  money  due  by  solvent  debtors  to  such  person,  partner- 
ship, firm,  company  or  corporate  body,  whether  on  mortgage,  judg- 
ment," etc. 

The  act  of  1885  resembles  the  act  of  1846  in  many  respects,  and  it 
is  at  least  probable  that  the  draftsman  of  the  later  act  had  the  prior 
act  before  him  when  he  drew  the  bill,  and  it  is  not  without  significance 
that  it  omits  all  reference  to  corporations  in  the  first  section.  The  ?icx 
of  1885  does  not  in  any  part  thereof  provide  by  express  terms  or  by 
necessary  implication  for  the  taxing  of  mortgages  in  the  hands  of  cor- 
porations ;  nor  is  there  any  provision  requiring  any  ofiicer  of  any  cor- 
poration to  make  a  return  under  the  .first  section  of  the  act  of  1885,  or 
inflicting  any  penalty  for  the  neglect  or  refusal  of  any  officer  to  do  sow 

We  have  not  the  time  to  extend  this  branch  of  the  discussion,  nor 
do  I  deem  it  necessary.  It  has  been  recently  thoroughly  examined  by 
two  of  the  learned  and  able  judges  of  the  common  pleas  of  Philadd- 
phia.  Judges  Mitchell  and  Thayer.  See  L^.  Int.,  July  18, 1884, 
and  of  April  9,  1885.  It  is  true  Judge  Mftchell's  opihion  refers  to 
the  act  of  1881,  but  the  language  of  the  two  acts  is  substantially  iden- 
tical ;  his  reasoning  applies  equ5ly  wdl  to  the  act  of  1885.  They  both 
hold  and  conclusively  snow  that  the  language  referred  to  in  the  two  acts 
does  not  extend  the  tax  on  mortgages,  etc.,  to  corporations.  I  have 
devoted  noore  space  to  this  branch  of  the  subject  than  was  perhaps 
necessary  for  the  reason  that  the  main  argument  of  the  defendants  in 
error  was  that  the  first  section  of  the  act  of  1885  is  broad  enough  in 
its  terms  to  extend  to  corporations.  Having,  at  least,  endeavorra  to 
show  that  this  point  was  not  well  taken,  I  will  now  proceed  to  the 
further  discussion  of  the  case. 

Conceding  then  that  the  act  of  1885  does  not  extend  the  tax  on 
moneys  at  interest,  mortgages,  etc.,  to  corporations,  does  it  follow  that 
said  act  conflicts  with  the  section  of  the  Constitution  which  dedares 
that  ^'  all  taxes  shall  be  uniform  upon  the  same  class  of  subjects  within 
the  limits  of  the  authority  levying  the  same  ? "  If  it  does,  tne  act  must 
fall,  no  matter  what  inconvenience  may  result  to  the  State.     This  por- 
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tion  of  the  Constitution  is  too  important  and  valnable  to  be  over-ridden 
by  the  legislature,  or  frittered  away  by  judicial  construction.  It  was 
intended  to,  and  does,  sweep  away  forever  the  power  of  the  le^slature 
to  impose  unequal  burdens  upon  the  people  under  the  foAn  of  taxation. 
The  evils  which  led  to  its  incorporation  into  the  organic  law  are  well 
known.  The  burden  of  maintaining  the  State  had  been,  in  repeated 
instances,  lifted  from  the  shoulders  of  favored  classes  and  thrown  upon 
the  remainder  of  the  community.  This  was  done  by  means  of  favor- 
itism and  class  legislation.  Article  9  of  the  Constitution  was  intended 
to  cut  up  tliis  system  by  the  roots,  and  we  shall  have  no  more  of  it  if 
the  legislative  and  judicial  departments  of  the  government  perform 
their  full  duty  in  giving  effect  to  that  instrument. 

The  taxing  power  of  the  State  is  great  and  searching.  Within  the 
limits  of  the  Constitution  it  is  bounded  only  by  the  necessities  of  the 
State  and  the  will  of  the  people.  This  must  be  so  or  the  State  might 
be  without  the  means  to  sustain  itself ;  to  repel  aggression  from  without 
or  to  suppress  disorder  from  within.  So  long  as  it  lays  its  burdens  upon 
all  alike  tnere  is  hardly  a  limit  to  this  power.  It  may  take  from  the 
people  what  its  necessities  demand. 

1  he  power  of  the  State  is  conceded  to  select  its  subjects  of  taxation. 
It  may  tax  mortgages  or  it  may  omit  to  tax  them.  It  mav  tax  houses 
or  it  may  omit  to  tax  them.  6ut  the  tax  upon  whatever  laid  must  be 
uniform.  Thus  it  must  be  laid  upon  all  tax  payers  alike.  It  cannot 
tax  A.  on  his  mortgages  or  his  houses,  and  exempt  B.  from  a  like  tax. 
Nor  do  I  see  any  distinction  here  between  natural  persons  and  artificial 
persons,  commonly  called  corporations.  Each  must  bear  its  due  shai'e 
of  the  nubhc  burdens.  This  is  because  the  Constitution  declares  that "  all 
taxes  snail  be  uniform."  It  is  perhaps  vain  to  expect  that  any  system 
of  taxation  shall  produce  exact  uniformity ;  it  is,  however,  botn  reason- 
able and  possible  to  lay  the  taxes  in  such  a  maimer  that  substantial  jus- 
tice and  uniformity  shall  be  the  result. 

While  the  first  section  of  the  act  of  1885  does  not  extend  the  tax  on 
money  at  interest,  mortgages,  etc.,  to  corporations,  we  are  not  prepared 
to  say  that  for  such  reasons  it  violates  the  Constitution,  llie  act  is  a 
supplement  to  the  act  of  7th  June,  1879  —  P.  L.  112 — by  the  fourth 
section  of  which  a  tax  is  imposed  upon  the  capital  stoA  of  "  evay  com- 
paf ly  or  association  whatever,  now  or  hereafter  incorporated  by  or  under 
any  law  of  this  Commonwealth,  or  now  or  hereafter  incorporated  by 
any  other  State  or  territory  of  the  United  States,  or  foreign  govern- 
ment, and  doing  business  in  this  Commonwealth,  or  having  capital 
employed  in  this  Commonwealth  in  the  name  of  any  other  person  or 
corporation,  association  or  associations,  person  or  persons,  or  in  any 
other  manner  except  foreign  insurance  companies,  banks  and  savings 
institutioas,  shall  be  subject  to  and  pay  into  the  treasury  of  the  Common- 
wealth annually,  a  tax  to  be  computed  as  follows,"  etc. 

The  tax,  briefiy  stated  is,  three  miUs  on  the  dollar  of  the  appraised 
value  of  the  capital  stock  of  such  corporations  as  declare  eitiier  no  <livi- 
dends,  or  dividends  of  less  than  six  per  cent ;  and  on  corporations  which 

f>ay  a  dividend  of  six  per  cent  or  over,  one-half  mill  on  the  capital  stock 
or  each  one  per  centum  of  such  dividend  ;  and  where  profits  are  made 
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and  not  divided,  but  added  to  the  sinking  fund  of  such  corporation,  the 
like  tax  is  imposed. 

The  act  contains  other  provisions  for  taxing  banks,  insurance  coni- 
panics,  limited  partnerships,  etc.,  which  we  ne^  not  specifically  refer  to. 
We  have,  therefore,  by  virtue  of  the  provision  of  the  act  of  1879  a 
tax  on  the  capital  stock  of  corporations,  the  minimum  of  which  is  three 
mills  on  the  dollar,  the  exact  amount  which  the  act  of  1885  imposes  on 
mortgages,  moneys  at  interest  and  moneyed  capital  in  the  hands  of 
individuals.  It  nas  been  repeatedly  decided  in  this  State  and  is  settled 
law,  that  a  tax  upon  the  capital  stock  of  a  corporation  is  a  tax  upon  its 
property  and  assets.  It  would  be  an  affectation  of  learning.  We  refer 
to  the  long  line  of  cases  asserting  this  doctrine ;  it  is  sufficient  to  refer 
to  Com.  V.  Standard  Oil  Co.y  where  many  of  the  authorities  are  col- 
lected. See  101  Penn.  St.  119.  The  act  of  1885  being  a  supple- 
ment to  the  act  of  1879,  the  two  acts  mast  be  read  together,  and  tnns 
read  we  have  in  the  one  a  tax  of  three  mills  on  mortgages,  etc,  in 
hands  of  individual  citizens,  and  what  is  practically  and  I^alfy,  although 
not  in  name,  a  similar  tax  upon  the  same  class  of  subjects  in  the  hands 
of  corporations.  Wherein  is  there  the  lack  of  uniformity,  and  wherein 
has  the  le^slature  made  a  discrimination  in  favor  of  corporations  as 
against  incuvidual  citizens )  If  there  is  discrimination  at  all  it  is  a^inst 
corporations  as  their  tax  may  amount  to  six  mills  or  more  according  to 
the  amount  of  the  dividends  declared.  The  seventeenth  section  of  the 
act  of  1879  taxed  mortgages  and  moneys  at  interest  owned  by  individual 
citizens  at  the  rate  of  four  mills,  and  the  principal  objects  of  this  act  of 
1886  would  seem  to  be  to  reduce  the  rate  to  three  mills,  and  to  provide 
more  efficient  machinery  for  the  assessment  and  collection  of  this  tax. 
In  fact  the  efficiency  of  the  machinery  has  probably  more  to  do  with 
the  opposition  to  the  act  of  1885  than  any  supposed  doubt  of  its  con- 
stitutionality. 

Wliile  a  different  mode  of  assessing  taxation  is  adopted  in  dealing 
with  the  tax  on  corporations  from  that  taxing  money  in  the  hands  of 
individnals,  the  result  is  substantially  the  same.  Were  th^  tax  of  1885 
on  mortgages  extended  to  corporations  the  result  would  be  diouble  taxa- 
tion, which,  while  not  beyond  the  power  of  the  legislature,  is  not  to  be 
E resumed  in  the  absence  of  a  clear  intent  to  impose  it  The  case  may 
e  illustrated  thus :  We  will  suppose  the  capital  stock  of  a  trust  oom- 
Eany  or  other  corporation  to  consist  of  $1,000,000,  and  that  this  amount 
as  been  invested  in  mortgages  or  other  interests  bearing  securities. 
The  $1,000,000  of  capital  stock  is  taxed  by  the  act  of  1879  at  three 
miUs,  and  more  if  dividends  in  excess  of  six  per  cent  are  earned.  If 
now  the  act  of  1885  imposes  a  tax  of  three  mills  upon  the  $1,000,000 
of  securities,  it  is  obvious  we  have  a  case  of  double  taxation.  The 
capital  stock  is  nothing.  A  myth,  a  mere  name  excepting  in  so  far  as  it  is 
represented  by  investments  made  with  the  money  paid  mto  the  treasury 
of  the  corporation  on  account  of  such  capital  stock.  Hence  it  is  that 
the  courts  have  long  since  declared  that  a  tax  upon  the  capital  stock 
of  a  corporation  is  a  tax  upon  the  assets  and  property  of  such  corporation. 
We  ao  not  think  the  act  of  1885  is  unconstitutional  because  it  dues 
not  impose  the  tax  on  mortgages,  etc.,  upon  corporations.   The  proviso 
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in  the  first  section  exempting  building  associations  from  the  operation 
of  the  act  is  harmless  because  said  section  does  not,  and  was  not  intended 
to  applj  to  corporations  of  any  description.  If  there  really  was  an 
exemption  of  such  corporations  it  would  be  void  under  the  Constitution, 
for  the  legislature  can  only  exempt  from  taxation  such  property  as  that 
instrument  authorizes  it  to  exempt. 

The  exception  of  "  notes  or  bills  for  work  or  labor  done"  is  clearly  a 
violation  of  the  ninth  article  of  the  Constitution.  This  belongs  to  a 
species  of  class  legislation  that  has  become  very  common,  more  common 
tnan  commendable,  the  object  of  which  is  to  lavor  a  particular  class  at 
the  expense  of  the  rest  of  the  community.  So  far  as  such  legislation 
affects  the  question  of  taxation  the  Constitution  has  put  an  end  to  it. 
There  can  be  no  more  of  it.     Nor  should  there  be.    The  Constitution 

Srotects  all  classes  alike ;  the  poor  and  the  rich  equally  enjoy  its  bene- 
ts,  and  all  must  share  the  burdens  which  it  imposes.  However  popular 
sudi  legislation  may  be,  it  cannot  be  sustained  under  our  present  Con- 
stitution. 

But  for  this  vice  we  are  not  required  to  declare  the  act  of  1886  void. 
The  second  section  of  article  9  of  the  Constitution  provides :  "  All 
laws  exempting  property  from  taxation,  other  than  the  property  above 
enumerated,  shall  be  void."  The  exception  of  "notes  or  bills  for  work 
or  labor  done  "  is  void  under  this  provision  and  drops  out  of  the  act  of 
1885. 

The  exception  falls  but  the  act  stands.  It  will  be  the  duty  of 
the  assessors  to  assess  and  return  such  bills  or  notes  the  same  as  other 
moneyed  securities  in  the  hands  of  individuals. 

Nor  do  we  think  the  case  is  affected  by  the  twentieth  section  of  the 
act  which  repeals  taxes  heretofore  laid  on  manufacturing  corporations 
by  the  revenue  laws.  Even  if  this  section  amounts  to  an  unlawful 
exemption  from  taxation,  under  the  principle  already  referred  to,  the 
exemption  would  fall,  and  leave  the  balance  of  the  act>  in  full  force. 
The  act  is  complete  without  this  section.  As  the  constitutionality  of 
the  act  does  not  depend  upon  the  validity  of  section  20,  we  do  not 
propose  to  discuss  the  effect  of  the  repeal  of  the  tax  on  this  class  of 
corporations.  It  will  be  time  enough  to  discuss  it  when  a  case  arises 
where  the  question  is  distinctly  made. 

We  have  some  trouble  with  the  ninth  section  of  the  act.  It  pro- 
vides, as  before  stated,  that,  when  no  return  is  made  under  the  sixth 
and  seventh  sections,  the  assessor  shall  make  return  for  such  taxable 
person,  "  estimating  the  amount  from  the  best  information  at  his  com- 
mand," to  which  estimated  return  the  proper  county  commissioners  or 
boards  of  revision  shall  add  fifty  per  centum,  and  the  aggregate  amount 
80  obtained  shall  be  the  basis  for  taxation. 

We  have  no  doubt  of  the  power  of  the  l^slature  to  impose  penal- 
ties for  the  non-payment  of  taxes.  Such  penalties  are  usually  in  the 
form  of  an  increaised  percentage  for  the  delay,  or  interest  at  a  fixed 
rate.  When  so  imposea,  it  is  a  penalty  for  withholding  from  the  State 
a  sum  of  money,  the  amount  of  whicn  has  been  precisely  ascertained, 
and  the  day  of  payment  fixed  by  law.  It  may  also  be  conceded  that 
the  legislature  may  impose  a  penalty  upon  the  tax  payer  who  improp-  • 
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erly  withholds  information  which  the  State  is  entitled  to  have  as  to 
the  condition  or  extent  of  his  estate. 

This  provision  in  the  act  of  1885  is  an  exercise  of  the  taxing  power. 
The  tax  on  mortgages  imposed  by  the  act  of  1879  had  never  produced 
the  amount  of  revenue  which  it  might  and  ought  to  have  done,  for  the 
reason  that  it  was  constantly  and  persistently  evaded.  Occasionally  an 
honest  man  would  make  an  honest  retnm,  and  pay  an  honest  tax.  But 
it  is  well  known  that  full  and  fair  returns  were  the  exception  rather 
than  the  rule ;  while  many  persons  possessed  of  considerable  estate, 
liable  to  this  tax,  escaped  it  altogether.  The  machinery  provided  for 
its  assessnfftent  and  correction,  as  before  observed,  was  inadequate.  The 
act  of  1885  provided  such  machinery ;  tliat  it  was  eflEective  we  may 
fairly  infer  irom  tlie  extent  and  character  of  the  opposition  to  iL 
Taxation  is  never  popular;  and  the  act  of  1885  has  received  its  full 
share  of  criticism,  but  the  plain  object  of  this  particular  provision  of 
the  act  was  to  make  people  honest,  and  keep  them  so.  It  was  intended 
to  compel  each  tax  payer  to  disclose  to  the  assessor  the  full  extent  of 
his  personal  estate,  and  avoid  the  unequal  burdens  which  had  been  laid 
upon  the  shoulders  of  some  persons  by  the  neglect  of  others  to  return 
the  full  amount  of  their  property.  No  legal  objection  can  be  made  to 
this.  If  the  State  has  the  right  to  tax  moneys  at  interest  in  the  hands 
of  her  citizens,  and  this  cannot  be  denied,  she  has  the  right  to  know 
to  what  extent  each  citizen  holds  such  property.  In  the  exercise  of 
this  right,  she  has  the  power,  and  it  is  a  part  of  the  taxing  power,  to 
require  each  tax  payer  to  make  known,  to  tne  assessor  the  extent  of  bis 
or  ner  property  of  this  description.  She  has  the  further  right  to  pun- 
ish the  failure  to  make  such  return  by  the  imposition  of  a  penalty,  or 
otherwise,  as  may  best  secure  the  object  to  be  attained.  These  powers 
mast  be  conceded.  I  have  never  heard  them  questioned,  and  without 
them  the  taxing  power  of  the  State  would  be  no  power  at  alL  It 
would  be  a  mere  privilege. 

The  exercise  of  such  power,  in  this  instance,  cannot  be  denied  to  the 
State  unless  it  clearly  conflicts  with  some  constitutional  provision.  If 
it  is  a  matter  of  doubt,  such  doubt  must  be  resolved  in  favor  of  the  act. 

It  is  to  be  observed,  in  the  first  place,  that  the  provisions  of  the 
ninth  section  apply  only  to  tax  payers  who  neglect  or  refuse  to  make 
a  proper  return.  They  are,  by  their  own  act,  in  default,  and  are 
'pnma  fade  attempting  to  avoid  their  share  of  the  public  burdens. 
Ifow,  what  hardship  does  the  act  impose  upon  them  for  their  default, 
or  what  penalty  does  it  inflict  that  is  unjust  ?  In  the  first  place  the 
assessor  is  obliged  to  make  a  return  for  them  f nnn  the  best  informa- 
tion at  his  command.  This  means  that  the  assessor  shall  inquire  from 
such  persons  as  he  may  reasonably  suppose  to  have  information  as  to 
the  extent  of  the  defaulting  tax  payer's  estate.  Surely  this  is  no  hard- 
ship upon  any  one  but  the  assessor.  Estimating  the  amount  of  the  prop- 
erty in  this  manner,  the  assessor  returns  sudi  amount  to  the  pr(^)er 
commissioners  or  returning  boards,  who  are  required  to  add  fiity  per 
centum  thereto,  and  the  amount  so  increased  stands  as  the  assessment 

The  State  imposes  this  fifty  per  centum  upon  the  tax  payor  as  a 
punishment  for  his  default  in  not  making  the  return  requii*ed  by  law. 
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If  no  appeal  were  allowed  to  the  action  of  the  commissioners  in  adding 
this  penalty,  it  wonld  be  a  serious  question  whether  the  act  could  be 
sustained.  It  is  one  of  the  fundamental  priuciples  of  English  and 
American  law  that  no  man  can  be  condemned  in  his  person  or  property 
T^thont  a  hearing.  But  the  act  expressly  provides  that  the  tax  payer 
may,  on  or  before  the  day  fixed  for  appeals,  go  before  the  commissioners 
or  board  of  revision,  and  present  his  reasons  under  oiath  for  his  fail  n  re 
to  make  return,  which,  if  satisfactory  to  the  commissioners  or  board  oi 
revision,  they  shall  substitute  the  tax  payer's  return  for  that  of  the 
assessor,  to  have  the  like  effect  as  if  no  failure  had  occurred. 

It  will  thus  be  seen  that  the  tax  payer  holds  the  key  <5f  the  position 
in  his  own  hands,  and  can  relieve  himself  from  the  consequences  of 
Ills  own  contumacy  by  coming  forward  and  being  honest. 

It  cannot  be  truly  said  that  this  provision  is  not  "  uniform,"  whether 
we  regard  it-as  a  penalty  or  an  assessment.  There  is  no  lack  of  uni- 
formity in  the  law ;  if  any  exists  it  grows  out  cf  its  application  to  par- 
ticular cases.  The  assessments  are  increased  at  the  uniform  rate  of 
fifty  per  centum.  That  it  will  produce  exact  imiformitv  in  its  results 
is  not  contended,  but  this  flows  not  from  any  fault  oi  the  law,  but 
from  the  u^lect  or  refusal  of  the  tax  payer  to  make  the  return.  The 
inequality  being  thus  the  direct  result  of  his  own  act  the  tax  payer  has 
no  standing  to  complain  of  it. 

The  right  of  the  legislature  to  provide  for  such  an  increase  of  the 
assessment  in  the  case  of  the  refusal  of  a  tax  payer  to  comply  with  the 
law  in  the  matter  of  the  return  of  his  property  to  the  assessor  has  been 
recognized  in  several  of  our  sister  States.  The  latest  case  to  which  my 
attention  has  been  called  is  that  of  Newell  v.  Town  of  Whittingham^ 
3  East  Eep'r,  649.  This  case  was  decided  last  January  by  the 
supreme  court  of  Vermont.  The  statute  of  that  State  directs 
the  "  listers,"  whose  duties  correspond  with  those  of  our  assessors,  in 
aH  cases  where  a  tax  payer  willfully  omits  to  return  under  oath  a  com- 
plete inventory  of  his  property,  to  ascertain  the  amount  of  the  tax 
payea^s  taxable  property,  appraise  the  same,  and  double  the  sum  so 
obiained  as  a  basis  for  the  delinquent's  list.  In  this  case,  the  tax  payer 
made  a  return  under  oath,  "  to  the  best  of  his  knowledge  and  belief." 
The  form  of  oath  was  held  not  to  be  a  compliance  with  the  law,  and 
the  assessment  was  sustained.  This  was  an  admittedly  hard  case,  as  it 
was  conceded  the  tax  payer  has  made  an  honest  return  and  refused  to 
take  a  more  positive  form  of  oath  by  reason  of  a  tender  conscience,  yet 
we  do  not  find  throughout  the  case,  not  even  in  the  opinion  of  the  dis- 
senting judge,  so  miSh  as  a  hint  that  any  one  doubted  the  validity  of 
the  act. 

By  the  statutes  of  the  State  of  California,  the  penalty  for  willfully 
concealing,  removing,  transferring  or  misrepresenting  property  by  the 
owner  or  agent  thereof  to  evade  taxation  is  an  assessment  of  it  at  ten 
times  its  value  or  less.  The  vaUdity  of  this  act  was  recognized  in  Bid- 
die  V.  0ak8y  59  Cal.  94,  where  it  was  held,  under  another  section  of  the 
Code  that  property  which  had  escaped  assessment  one  year  might  be 
doubly  assessed  the  next  year. 

In  Butler  v.  Bailey^  2  Bay  (S.  C),  244,  it  was  held  that  when 
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a  man  does  not  make  a  return  of  his  taxable  property  agreeably 
to  the  general  tax  act,  he  is  liable  to  bo  doubly  taxed,  and  lus  estate 
is  Hable  for  the  whole  of  the  double  tax. 

In  New  Jersey,  by  the  act  of  1862,  it  was  provided  that  any  person 
who  shall  refuse  to  be  sworn  or  affirmed  by  the  assessor  touching  his 
taxable  property  shall  bo  subject  to  a  penalty  of  $500,  and  shall  be 
deprived  ot  any  right  to  appeal  from  any  tax  for  which  he  may  be 
assessed  by  such  assessor.  This  act  was  sustained  in  the  State  v.  Apgal^ 
2  Vr.  358. 

In  Massachusetts  by  General  Statutes  — chap.  11,  §  46  — it  is  enacted 
"  When  the  assessors  of  a  city  or  town  have  given  notice  to  the  inhab- 
itants thereof  to  bring  in  true  lists  of  all  their  polls  and  estates,  not 
exempt  from  taxation,  in  accordance  with  the  provisions  of  the  twenty- 
second  section  of  the  eleventh  chapter  of  the  General  Statutes,  they  shall 
not  afterward  abate  any  part  of  the  tax  assessed  on  personal  estate,  to  any 
person  who  did  not  bring  in  such  list  within  the  specified  time,  there- 
fore, in  such  notice,  unless  such  tax  exceeds  by  more  thsxi  fifty  per  cen- 
tum the  amount  which  would  have  been  assessed  to  that  person  or  per- 
sonal estate,  if  he  had  seasonably  brought  in  said  list;  and  if  said  tax 
exceeds  by  more  t\\a.n  Jifti/  per  centxcm  the  said  amount,  the  abatement  . 
shall  be  only  of  the  excess  above  the  ^xd,  fifty  per  centum:  provided, 
however,  that  this  act  shall  not  affect  any  person  who  can  snow  a  rea- 
sonable excuse  for  not  seasonably  bringmg  in  said  list."  This  was 
enforced  by  the  supreme  judicial  court  in  City  of  Gharleetown  v.  County 
Commiseionei's  of  Middlesex^  101  Mass.  87. 

In  Lincoln  v.  City  of  Worcester^  8  Gush.  63,  it  was  said  by  Chief 
Justice  Shaw,  that  *'  perhaps  it  is  true  that  it  is  not  made  the  duty  of 
the  tax  payer  to  bring  in  a  list;  but  it  is  made  a  condition  precedent 
—  Rev.  Stat.,  chap.  7,  §  40  —  without  which  he  cannot  have  the  reme- 
dies provided  for  mm  by  law.  Section  23  provides  that  if  any  person 
shall  not  have  brought  in  such  list,  the  assessor  shall  ascertain,  as  neaAj 
as  possible,  the  particulars  of  his  personal  and  real  estate,  ana  make  an 
estimate  thereoi,  at  its  just  value,  according  to  their  best  information 
and  belief,  and  their  estimate  by  section  24  shall  be  ,  conclusive.  The 
effect  of  the  statute,  therefore,  is,  that  a  person  may,  at  his  option, 
decline  giving  in  his  list,  and  leave  the  assessors  to  ascertain  the  partic- 
ulars; but  if  ne  does  so,  he  tacitly  submits  himself  to  their  'valuation 
and  assessment,  and  of  necessity  waives  all  those  exceptions,  which  he 
could  take  only  on  condition  oi  having  given  in  a  list.  He  submits 
himself  to  what  is  called  in  some  of  the  earlier  statutes  —  Anc  Chart. 
70,  73  —  the  doom  of  the  assessors."  See,  also,  Otis  Co.  v.  Inhabitants 
of  Ware,  8  Gray,  509. 

I  am  not  aware  of  any  decision  of  this  court  which  is  in  conflict  with 
those  cited,  and  in  the  face  of  so  much  respectable  authority,  we  are 
not  disposed  to  strike  down  the  power  of  our  State  to  impose  this  pen- 
alty, and  thus  cripple  it  in  the  assessment  and  collection  of  its  revenue. 
Indeed  we  have  no  right  to  do  so  unless  it  is  made  to  appear  that  the 
exercise  of  such  power  is  a  clear  violation  of  the  Constitution.  This 
has  not  been  done. 

Criticisms  have  been  made  upon  other  portions  of  the  act,  relating 
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more  especially  to  the  mode  of  its  execution.  While  some  of  them 
seem  harsh,  and  of  a  character  to  be  offensive  to  the  tax  payer  who 
does  not  want  to  pay  his  tax,  thej  do  not  come  within  the  range  of 
this  discussion.  Some  portions  of  it  as  are  objectionable  upon  reasonable 
gronnds  the  people  can  and  probably  will  conduct  through  their 
representatives,  ^ter  a  most  careful  and  patient  examination  oi  the  act, 
we  are  unable  to  see.  such  inequality  of  taxation,  such  lack  of  uni- 
formity, as  would  justify  us  in  striking  it  down  as  a  whole  upon  con- 
stitutional grounds.  While  we  endeavor  to  hold  to  the  line  m  every 
instance  of  a  palpable  violation  of  that  instrument,  it  would  require  a 
clear  case  to  justify  us  in  setting  aside  a  revenue  law  of  the  Common- 
wealth, and  uius  throwing  the  financial  afiEairs  of  the  State  into  con- 
fusion. 

Our  entire  revenue  system  needs  to  be  remoulded  in  accordance  with 
the  new  Constitution.  It  has  been  for  many  years  a  disjointed  system, 
Butnected  to  frequent  and  arbitrary  changes ;  in  many  instances  loosely 
ana  obscurely  worded,  making  its  construction  and  enforcement  mat- 
ters of  no  slight  difficulty.  To  recast  it  now  in  entire  harmony  with 
the  oiganic  law  is  a  serious  matter.  It  will  require  the  ripest  experi- 
ence and  the  highest  wisdom.  Now  that  the  attention  of  the  legislature 
lias  been  called  to  it,  we  have  no  doubt  the  wisdom  of  that  b^y  will 
prove  equal  to  the  emergency. 

The  decree  is  affirmed,  and  the  appeal  dismissed  at  the  costs  of  the 
appellants. 

Mebous,  Ch.  J.,  dissents. 


DlBBCrOBS   OF  THE  PoOB  OF  DaNVILLB    AND    MaHONING  t>.   TbUSTBBS 

OF  THB  State  HospriAL  fob  the  Insane. 
May  10,  1886. 

Insane  Person  —  Maintenance  of  —  Rehbdt  —  Repeal  —  Liabxlitt — Dis- 
charge. 

The  act  of  -April  8,  1861,  proyiding  that  the  city  or  county  from  which  an 
Indigent  insane  person  is  sent  to  the  State  Lonatic  Hospital  shall  be  liable  to  the 
tmstees  of  that  institution  for  the  maintenance  of  such  poor  person,  and  shall 
have  remedy  over  against  the  proper  township,  etc.,  in  so  far  as  it  gives  a 
remedy  for  the  county  over  against  the  district,  is  not  repealed  by  the  act  of 
June  18,  1888— Pamph.  Law,  92. 

Where  the  county  is  liable  with  remedy  over  under  the  act  of  1861,  the  release 
of  it  in  part  by  the  act  of  1888  is  a  discharge  pro  tanto  of  the  liability  of  the 
district. 

Error  to  the  conrt  of  common  pleas  of  Montour  county. 

This  was  a  case  stated,  brought  by  the  Trustees  of  the  State  Hospital 
for  the  Insane  at  Danville  against  the  Directors  of  the  Poor  of  Danville 
and  Mahoning,  to  recover  me  charges  for  the  maintenance  of  certain 
indigent  insane  persons.  The  following  is  a  copy  of  the  opinion  of 
the  common  pleas,  per  Elwell,  P.  J. 

"  The  institution  of  which  the  plaintiffs  are  trustees,  being 
as  appears  by  the  act  of  13th  April,  1868,  establishing  it,  the  act 
of  27th  March,  1873  —  Pamph.  L.  54  —  incorporating  it,  and  by  the 
agreement  set  forth  in  the  case  stated,  a  State  institution,  a  public 
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charity,  the  legislature  has  unlimited  power  over  its  management  as 
well  hnancially  as  othei^vise. 

"  The  grounds  were  purchased  and  the  buildings  appropriated  bj 
law  from  the  State  treasury  and  all  deficiency  in  the  expense  of  the 
care  and  management  of  insane  patients  committed  to  the  care  of  plain- 
tiff have  been  supplied  by  State  appropriations.  The  act  of  incorpora- 
tion did  not  in  anv  degree  detract  from  the  character  of  the  hospital 
as  a  State  institution.  The  officers  having  the  control  are  appointed 
and  are  merely  agents  of  the  State  to  conduct  the  afl^irs  of  the  hos- 
pital, according  to  the  laws  passed  for  its  regulation. 

"  The  heads  of  the  departments  could  not  personally  superintend  the 
management  of  hospitals  for  the  insane,  and,  therefore,  irom  time  to 
time  as  occasion  required,  new  buildings  have  been  erected  and  persons 
have  been  appointed  to  perform  this  service.  The  trustees  in  flie  eaae 
in  hand  are  officers  of  tne  State,  although  nominally  officers  of  a  cor- 
poration. In  all  things  pertaining  to  receptions,  management,  treat- 
ment and  control  of  patients,  th(w  possess  tne  power  of  the  State  and 
are  clothed  with  its  immunity.  Beiore  the  psssage  of  the  act  of  13th 
June,  1883  —  Pamph.  L.  92  —  they  were  authorized  to  char^  patients 
the  sum  that  it  cost  per  week  to  keep  them.  They  were  authorized  by 
act  of  14th  April,  1845  — Purd.  Dig.  1116  — act  20th  of  April,  1869 
—  Digest  1109 —  and  by  act  of  8th  April,  1861  — Digest,  1118  —  to 
receive  persons  who  were  acquitted  of  crime  on  the  ground  of  insanity, 
persons  who  shall  have  been  found  unsafe  to  be  at  Targe,  or  by  reaaon 
of  insanity  are  suffering  unnecessary  hardships,  insane  pei«(His  brooght 
by  friends  with  proper  certificates,  and  persons  sent  by  the  constituted 
authorities  in  the  respective  counties,  districts  and  townships  t)f  the 
Commonwealth,  such  authorities  bein^  chargeable  with  the  expeaee  of 
the  care  and  maintenance  and  removal  to  and  from  the  asylum  of  audi 
paupers. 

"In  Township  of  FranJdvn  v.  Pennsylvania  State  Zimatic  JSos- 
pitaly  6  Casey,  524,  the  law  as  it  then  stood  was  construed  by  the 
supreme  court  Lowbib,  CL  J.,  said :  '  It  is  plain  also  that  patients 
in  the  hospital  are  not  to  be  supported  out  of  the'  hospital  funds,  but 
by  their  friends,  or  out  of  the  funds  of  the  district  from  which  they 
come.  When  sent  by  their  friends,  there  is  to  be  a  contract  made  far 
their  maintenance.  When  sent  by  order  of  government,  through  any 
of  its  functionaries,  government  regulates  the  compensation  and  directs 
its  payment  by  the  focal  functionaries  charged  with  the  duty  of  sup- 
porting those  who  need  governmental  care.' 

^*  Under  the  law  as  thus  construed,  the  districts  wh^ne  insane  per- 
sons had  a  settlement  in  any  district  in  any  county  from  which  l£ey 
were  sent,  such  district  was  liable  for  the  expense  of  keying  directly 
to  the  hospital.  It  was  found  to  be  practically  inconvenient  for  the 
hospital  to  look  to  the  districts  for  payment,  for  remedy  of  which  it 
was  enacted  by  section  4  of  the  act  of  8th  April,  1861  —  Digest,  1118, 
pi.  69  —  that  the  city  or  county  from  which  an  indigent  insane  person 
was  sent  to  the  hospital  shall  be  liable  to  the  trustees  for  the  mainte- 
nance of  such  poor  person  and  shall  have  remedy  over  against  the  proper 
township,  where  by  the  existing  laws  the  townsliip  is  liable  lor  the 
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support  of  such  pauper,  and  the  overseers  of  the  poor  shall  have  remedy 
over  against  the  property  of  the  pauper  or  against  any  relatives  required 
by  law  to  nudntain  nim  or  her  to  the  extent  of  their  ability,  under  the 
poor  laws. 

"  Henceforth,  in  every  case  where  a  district  was  before  liable  for  the 
maintenance  of  an  insane  person,  the  liability  as  between  the  hospital 
and  the  district  was  transferred  to  the  county,  and  the  county  was  given 
a  remedy  for  the  amount  which  it  had  to  pay  against  the  district. 
Thus  the  law  stood  when  the  act  of  13th  June,  1883  —  Pamph.  Law, 
92  —  was  passed. 

"  It  was  manifestly  passed  for  the  purpose  of  fixing  the  amgunt  of 
charges  for  maintenance  and  clothing,  and  for  relieving  the  county 
from  the  payment  of  one-half  the  amount. 

"  As  we  have  seen,  the  county  was  liable  for  the  whole  amount.  The 
third  section  of  the  act  provides  '  that  the  expense  of  the  care  and  treat- 
ment of  the  indigent  insane  in  the  State  hospitals  for  the  insane  shall 
be  divided  between  the  State  and  the  county,  provided  that  the  maxi- 
mum charge  to  the  county  shall  not  exceed,  including  all  charges,  the 
sum  of  $2  a  week  for  each  person.' 

"  The  act  of  1861  in  so  far  as  it  gives  a  remedy  for  the  county  over 
against  the  district  chargeable  for  the  amount  the  county  is  obliged  to 
pay  for  it,  is  not  repealed  by  express  words,  nor  by  necessary  implica- 
tion. By  the  relief  to  the  county  of  one-half  that  it  was  before  liable 
for,  there  is  no  implication  of  intention  to  relieve  the  districts  of  the 
whole  amount  for  whicJi  they  were  before  liable. 

"  But  reducing  the  amount  which  the  county  is  required  to  pay, 
reduces  to  the  same  extent  the  amount  which  the  district  has  to  pay. 
And  this,  in  our  view,  is  the  proper  construction  of  the  act  and  all  that 
was  intended  to  be  accomplished  by  it. 

"  In  this  case  the  trustetes  took  from  the  directors  of  the  poor  of  Dan- 
viUe  and  Mahoning  an  obligation  in  the  case  of  each  indigent  insane 
person  chargeable  to  that  district,  to  pay  S3  per  week  for  tne  care  and 
support  of  tne  pauper  as  long  as  he  continued  a  patient  in  the  hospital, 
also  to  pay  not  exceeding  $50  for  any  damages  wnicli  this  patient  miglit 
do  to  the  furniture. 

'^  The  amount  fixed  by  the  hospital  as  the  cost  of  board  per  week  was 
$3.  For  that  sum  per  week  the  district  was  chargeable  without  a 
written  obligation.  The  taking  of  the  obligation  did  not  increase  the 
liability  of  the  district  bejrond  that  prescribed  by  law;  nor  did  it 
diminish  or  lessen  the  liability  of  the  county.  Where  indigent  insane 
are  sent  to  the  hospital  by  the  constituted  authorities,  the  trustees  have 
no  authority  to  take  securities  and  release  the  count v  from  its  liability. 
"  It  follows  that  in  all  cases  where  the  county  is  liable  under  the  law 
in  the  first  instance,  with  remedy  over,  a  release  of  the  county  by  law, 
in  whole  or  in  part,  is  a  discharge^t?  tanio  of  the  liability  oi  the  dis- 
trict And  to  that  effect  only  was  the  statute  of  li83  intended  to  have 
effect. 

"  It  was  competent  for  the  Legislature  to  provide  for  the  payment  of 
the  entire  expense  of  the  maintenance  of  tne  insane  of  this  State  out 
of  the  State  treasury,  or  by  the  county,  or  by  the  district  from  whence 
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they  came.  Bat  when  the  whole  scope  of  legislation  and  the  decidion 
under  it  is  that  the  district  shall  be  ultimately  liable  for  the  maintenance 
of  its  indigent  insane,  the  county  being  first  liable  with  remedy  over, 
the  mere  reduction  of  the  amount  which  shall  be  paid  by  the  county  is 
not  a  total  dischar^  of  the  statutory  obli^tion  of  the  district,  nor  of 
its  voluntary  obhgation  to  the  hospit^.  ro  the  extent  of  the  relief 
given  by  law  to  the  county  it  is  relieved,  but  no  further. 

"The  defendant  not  naving  paid  for  the  support  of  the  indi^nt 
insane,  placed  by  it  in  the  hospital  and  there  maintained  since  the  13th 
day  of  June,  1883,  is  chargeable  with  the  amount  for  which  by  the  act 
of  assembly  of  that  date  the  county  of  Montour  is  liable. 

"  AnH  now,  April  2, 1886,  judgment  for  the  plaintiff  for  the  sum  of 
$2,122.45  with  interest  from  26th  January,  1886." 

J7.  M.  Hinckley^  for  plaintiff  in  error.  As  to  construing  statutes, 
Potter's  Dwarris  Stat.  188;  Broom  Leg.  Max.  513;  Dcmdf  Appeal,  12  S. 
420  ;  Pennington  v.  Coxe^  2  Cranch,  33 ;  Com,  v.  Cov/ncU  of  Montroee^ 
2  S.  391.  "  In  construing  a  statute,  the  real  intention  when  accurately 
ascertained  will  always  prevail  over  the  literal  sense,  1  Kent  Cona. 
472."  Eahelmm'a  Appeal,  24  P.  F.  S.  47;  Black  Ork.  Imp.  Co.  v. 
Com,,  13  Norr.  455. 

L.  E.  WaUer,  for  defendant  in  error.  "  That  the  law  does  not  favor 
repeals  by  implication  is  a  very  old  rule,"  per  Chief  Justice  Black,  in 
Brown  v.  Cowrvty  Commissioners,  21  Penn.  St.  43.  "  It  is  well  settled 
that  a  general  statute  without  negative  words  cannot  repeal  a  previoiii» 
statute  which  is  particular  even  though  the  provisions  of  one  be  differ- 
ent from  the  other."  Id. ;  reaffirmed  in  Wright  v.  Vickers,  81  Penn. 
St.  123.  The  language  of  section  3  of  act  of  13th  June,  1883,  must  by 
every  principle  of  sound  cx)nstruction  be  considered  witJi  the  previous 
acts  01  its  series  which  provide  for  the  liability  of  the  township  or 
district.  "  It  is  an  established  rule  of  law  that  all  acts  upon  the  same 
subiect  are  to  be  taken  together  as  if  they  were  one  law,  and  compared 
in  tne  construction  of  statutes."  Potter's  Dwams  Stat,  and  Const.  189. 
"Although  two  acts  are  seemingly  repugnant,  yet  they  shall  if  possible 
have  sucn  a  construction  that  the  latter  shall  not  be  a  repeal  of  the 
former  by  implication."  "  To  repeal  a  statute  by  implication  there 
must  be  such  a  positive  repugnancy  between  the  new  and  the  old  — 
they  must  be  so  indisputably  contradictory  —  that  they  cannot  stand 
together  or  be  consistently  reconciled,"  per  Woodwabd,  J.,  in  Wrightx. 
Vickers^  81  Penn.  St.  128.  Can  it  reasonably  be  contended  that  the  third 
section  of  act  13th  June,  1883,  providing  that  the  reduced  expense  of  the 
care  of  the  indigent  insane  shall  be  equally  divided  between  the  Slate 
and  county,  in  tne  absence  of  a  repealing  clause,  does  by  implication 
repeal  the  earlier  act  fixing  the  liability  of  the  poor  district.  Chiei 
Justice  LowRiE,  construing  act  of  1845,  April  14,  in  1  Wright,  143, 
declared  there  was  no  doubt  of  liability  of  poor  district  in  every  cas^* 
except  that  of  crimiual  insane,  and  ruled  that  the  poor  district  should 
also  be  liable  to  the  hospital  for  them.  "  Coteraporaneous,  antecedent 
and  subsequent  statutes  on  the  same  subject  may  be  examined  and  con 
sidered  in  construing  an  act."     Rexford  v.  Knight,  15  Barb.  642; 
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DuBois  V.  McLam^  4  McLean,  489.  Through  the  whole  body  of 
legislation  relative  to  the  poor  and  insane  from  statute  43  Elizabeth, 
chapter  2,  down  to  to-day,  the  doctrine  of  the  liability  of  the  township 
or  poor  district,  and  of  certain  relatives  of  such  person  has  been  recog- 
nized and  enforced.  This  general  principle  of  the  legislation  apper- 
taining to  the  indigent  insane  has  been  repeatedly  recognized  and 
affirmed  by  this  court.  It  is  expressly  declared  by  Chief  Justice  Lowbie, 
in  TovmsMfp  of  FranJdin  v.  Perma.  State  Hospital^  6  Casey,  522,  to 
be  the  light  by  which  the  legislative  intent  shall  be  sought.  "  When 
patients  are  placed  in  the  hospitals  for  insane  they  must  oe  supported 
oy  their  friends  or  by  the  dismct  from  which  they  come.  When  sent 
by  order  of  government  through  any  of  its  functionaries,  government 
r^nlates  the  compensation  and  directs  its  payment  by  the  local  func- 
tionaries charged  with  the  duty  of  supporting  those  who  need  govern- 
mental care;  These  views  derived  from  the  general  intent  of  the  law 
hdp  us  in  interpretation."  This  is  aflSrmed  m  Skencmgo  Township  v. 
Wat/ne  Toionsnipj  10  Casey,  185.  Also  reaffirmed  in  Wertz  v.  Bcair 
County^  16  Smith,  21 ;  and  in  Lower  Auguata  Townnhvp  v.  Northum- 
herland  Ctywnty,  1  Wr.  143. . 

Pbb  Cubiam.     This  case  is  affirmed  for  reasons  given  in  the  opinion 
of  the  learned  judge  of  the  court  below. 


Seltzer  v.  Bobbins. 

May  10,  1886. 

Schuylkill  County— Possession  —  Act  of  May  13, 1871,  Relativb  to  Obtain- 
iNO  Leaseholds — Jxtbisdiction. 

The  act  entitled  "  An  act  to  obtain  possession  of  real  estate  by  purchasers 
at  coroners,'  sheriflb'  and  Orphans'  court  sales  within  the  county  of  Schuylkill," 
approved  May  13, 1871,  does  not  apply  to  leaseholds. 

Error  to  the  conrt  of  common  pleas  of  Schuylkill  county.  The 
facts  are  set  forth  m  the  opinion  of  the  common  pleas,  per  Green,  J., 
of  which  the  following  is  a  copy. 

"  This  is  a  proceeding  under  the  act  of  May  13, 1871  —  P.  L.  820  — 
to  obtain  possession  of  a  certain  leasehold  estate  in  the  borough  of 
Shenandoah,  having  about  five  years  to  run,  and  on  which  a  skating 
rink  has  been  erected.  It  is  objected  that  the  act  does  not  apply  to 
leasehold  estates,  and  that  this  proceeding  will  not  lie.  I  tina  no 
decisions  of  the  supreme  court  on  this  point,  but  it  is  claimed  that  the 
language  of  the  act  shows  that  it  is  inapplicable  to  leaseholders.  The 
act  of  1871,  which  is  special,  follows  closely  the  act  of  16th  June, 
1836 — P.  L  .768 — which  is  general,  and  which  m  its  turn  follows  closely 
the  language  of  the  original  act  on  this  subject,  of  the  6th  of  April, 
1802.  I  nave  been  unable  to  find  any  case  showing  that  leashold  estates 
were  ever  considered  as  included  within  the  remedial  provisions  of  any 
of  these  acts.  On  the  contrary,  I  find  an  express  decision  of  this  court  on 
this  point  in  the  case  of  Emanuel  Baker  v.  WiUiam  Mc Anally^  No.  86, 
December  term,  1878,  where,  in  an  opinion  delivered  by  the  president 
judge  of  this  court,  the  petition  for  obtaining  possession  of  a  leasehold 
estate  under  the  act  of  1871  was  dismissed  upon  the  ground  that  the 

759 


Digitized  by 


Google 


112  The  Eastern  Reporter.  [PeniL 

act  did  not  apply  to  leaseholds.  Whatever  doubts  may  arise  on  the 
subject  it  is  better  to  follow  precedent  than  act,  and  let  this  court  of 
last  resort  decide  the  onestion,  than  be  in  conflict  with  ourselves. 

"  And  now,  December  7,  1885,  petition  is  hereby  dismissed." 

James  Ryon  and  Wm.  D,  Seltzer y  for  plaintiflE  in  error.  The  first 
clause  of  section  2  uses  the  word  "premises,"  and  in  other  places  the 
words  "  real  estate  "  are  used.  The  act  of  1871 — P.  L.  820 — provides, 
section  1,  that  whenever  any  lands  or  tenements  shall  be  sold  within  the 
county  of  Schuylkill,  etc.  The  words  "  lands  or  tenements  "  are  broad 
enough  to  include  a  leasehold.  "  Land  "  comprehends  all  things  of  a 
permanent,  substantial  nature;  being  a  word  of  a  very  extensive 
simification,  and  embracing  every  thing  above  and  below  the  surface. 
"Tenement"  is  a  word  of  still  greater  signification,  and  in  its  proper 
and  legal  sense  it  signifies  any  thing  that  may  be  holden,  provided  it  be 
of  a  permanent  nature,  whether  it  be  of  a  substantial  and  sensible  or  of 
an  unsubstantial,  ideal  kind.  2  Bl.  Com.  17.  The  words  "real 
estate  "  are  a  modern  tenn  and  have  no  special  technical  meaning.  The 
history  of  the  origin  of  the  term  "real  estate"  isffiven  in  Boavier's 
Diet.,  under  the  head  of  Real  Property.  Sfee,  also,  Williams  Real  P^p. 
6-7.  As  to  leasehold  estates,  see  2  Blackstone,  285.  As  to  difierence 
between  chattels  real  and  peri?onal,  TitusmU-e  Novelty  Iron  Works 
AppeaZy  27  S.  103.  An  agreement  to  lease  land  for  a  term  of  years,  with 
the  exclusive  right  to  bore  for  and  collect  oil,  giving  one-fourth  to  the 
lessor,  Jidd  to  pass  a  corporeal  interest.  Chicago  3;  Allegheny  Oil  (6 
Mining  Co.  v.  U,  S.  Pat.  Co.,  7  Smith,  83.  A  lease  for  three  years 
oftheriffht  to  mine  coal  in  the  land  of  the  lessor  is  a  grant  of  an 
interest  m  the  land  and  not  a  mere  license.  Harlan  v.  Lehigh  Cod  <J& 
NoA).  Co.y  11  Casey,  287.  Ejectment  will  lie  to  recover  the  possession 
of  a  leasehold  estate.  Kama  v.  Tanner^  16  Smith,  308;  Dook  v. 
Johnston^  6  id.  170 ;  Adams  Ejectment,  60. 

J/.  J/.  L  Velle  and  Jamea  B.  HeiUyy  for  defendant  in  error. 

Per  Curiam.  This  was  an  attempt  by  a  purchaser  at  sheriff's  sale  to 
obtain  possession  of  lands  under  the  special  act  of  13th  May^  1871, 
applicable  to  the  county  of  Schuylkill  only.  The  petition  of  the  f^n- 
tift  does  not  aver  the  facts  necessary  to  bring  the  case  within  thia  act. 
The  court  then  had  no  jurisdiction  of  the  case,  and  it  committed  no 
error  in  refusing  to  award  possession  of  the  premises  described  in  the 
petition. 

Judgment  afSrmed. 


Appeals  of  August  Zealbkrg  and  Euas  Mayer.* 

MajlO,  1886., 

Wages  —  Preferred  Lnnf — Notice. 

a  notice  was  senred  upon  the  skerifE  of  Sohmjikill  oonntj  that  the  ptftj 
nottfjing  claimed  a  preferred  Uen  upon  certain  property  levied  apon  under  exe- 
cution, and  that  the  amount  of  such  lien  was  pajable  out  of  the  proceeds  aris- 
ing from  the  sale  of  the  property.  The  notice,  which  was  intended  to  secure 
payment  of  a  labor  claim,  failed  to  set  forth  any  business  that  would  come 
within  the  enactment ;  or  what  was  the  nature  or  kind  of  labor  and  service  for 
which  a  preference  was  clnimed  ;  or  that  the  property  levied  upon  was  such  as 
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was  used  in  or  about  or  in  connection  with  the  business  of  the  defendant  in  the 
execution.  Hdd,  that  the  notice  was  of  no  validity  under  the  acts  of  1872  and 
1888  against  the  plaintiff  in  the  execution. 

Appeals  from  the  decree  of  court  of  common  pleas  of  Schnylkill 
county. 

The  sheriflf,  levied  upon  certain  personal  property  of  Osterman. 
After  the  levy  and  before  the  sale,  Zealberg,  also  Mayer,  gave  to  the 
sheriflf  written  notices  of  labor  claims,  and  requested  payment  thereof 
»)Ut  of  the  proceeds  of  the  property;  the  notices  were  defective  in 
several  respects.  The  plaintiff  m  the  execution  asked  for  a  rule  upon 
the  sheriflf  to  pay  over  to  him  the  fund  realized  by  a  sale  of  the  prop- 
erty, which  rule  the  court  made  absolute.  The  following  is  a  copy  of 
the  opinion  of  the  court,  per  Persbing,  P.  J.  : 

"  The  sheriflf,  in  answer  to  the  above  rule,  states  that  he  has  refused 
to  apply  the  money  in  his  hands  to  the  writ  issued  by  the  plaintiflf  for 
the  reason  that  notices  were  served  upon  him  by  two  parties  that  they 
held  claims  a^inst  the  defendant  for  the  wages  oi  labor,  the  pay- 
ment of  which  they  demanded  as  a  preferred  lien.  In  these  notices 
the  claim  is  stated  to  be  '  for  work  and  labor  done  and  performed 
within  six  months  last  past,  to-wit :  —  setting  forth  the  number  of  days 
in  each  mouth  and  tne  rate  per  day  —  in  and  ai)out  the  building, 
erection  and  construction  of  various  buildings  and  dwelling-houses  of 
and  for  the  said  defendant  in  the  boroughs  of  Ashland  and  Girardville 
and  the  township  of  Butler/  and  that  the  amount  claimed  was  a  lien 
upon  all  the  property  levied  upon. 

"  Counsel  have  argued  the  question  of  the  suflSciency  of  these  notices 
and  submitted  it  for  the  decision  of  the  court,  rather  than  resoit  to 
the  appointment  of  an  auditor. 

"  In  Pepper^  H  Appeal^  Gamblers  Appe^xlj  2  Penny  p.  113,  a  notice  to 
the  sheriflf  that  there  was  due  to  the  claimant  a  sum  of  money  '  for 
labor  and  services  rendered  within  six  months  last  past,  at  and  about 
the  works,  manufactories,  mines  and  business,  and  connected  there- 
with, of  the  defendant,'  and  that  said  sum  was  entitled  to  be  pre- 
ferr^  and  first  paid  out  of  the  proceeds  of  the  sale  of  the  property 
advertised  to  be  sold  by  the  sheriflf,  '  which  property  it  was  alleged 
was  taken  at  or  about  the  place  of  business  of  said  defendant,  and  used 
by  him  in  carrying  on  the  same,'  was  held  to  be  *  clearly  insuflBcient 
within  the  act  of  April  9,  1872,'  and  the  decision  in  Allison  v.  Johrir 
son,  li  Norr.  316.  The  court  said  of  the  notices,  *  they  contain  no 
indication  of  the  kind  of  business  of  Colbert  —  the  defendant  in  the 
writ  —  nor  the  kind  of  labor  or  services  rendered,  so  as  to  give  informa- 
tion to  the  sheriflf,  nor  to  other  creditors,  as  the  act  evidently  intended.' 
It  is  apparent  that  the  notices  in  Pepper^ s  Appeal  were  fully  as  specific 
as  those  in  the  case  under  consideration. 

"  In  Whitens  Appeal,  15  W.  N.  C.  813,  the  claim  was  for  labor  done 
in  *  sledding  bark  and  making  roads  through  the  woods '  for  one  whose 
basinesB  was  *  manufacturing  lumber,  shipping  the  same,  peeling  and 
shipping  bark,  and  making  and  delivering  cross  ties.'  Mr.  Justice 
Stkbrett  said :  *  Whatever  may  be  the  eflfect  of  the  supplement  of  1883, 
in  enlarging  the  scope  of  the  original  act  we  think  it  very  clear  that  it  does 
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not  embrace  appellant's  claim.  The  court  was,  therefore,  right  in  hold 
ing  that  the  employment  was  not  within  the  purview  of  the  act  and  its 
supplements.'  It  does  not  appear  that  the  question  of  the  sufBeiency  of 
the  notice  was  raised. 

'*An  able  discussion  of  what  are  the  essential  requirements  of  a 
notice  to  the  sheriff  by  a  wage  claimant  under  the  act  of  1872,  and  its 
supplement  of  1883,  will  be  found  in  the  report  of  Joseph  P.  Grosp. 
Esq.,  auditor,  affirmed  by  Judge  BronLE,  in  the  case  of  Sanger  dt 
Wells  V.  Skinner  et  al,^  16  \^  N.  C.  16.  See,  also,  Pa/rde^a  A.ppeaL, 
4  Out.  408. 

"The  act  provides  that  moneys  due  for  labor  and  services,  etc, 
*  shall  be  a  lien  upon  said  mine,  manufactory  business  or  other  property 
in  and  about,  or  used  in  carrying  on  said  business,  or  in  connection 
therewith,  to  the  extent  of  the  interest  of  said  owners  or  contractors.' 
The  levy  in  the  case  in  hand  includes  buildinjr  materials,  such  as  floor- 
ing, joists,  shutters,  doors,  a  lot  of  hardware,  also  a  horse,  harness, 
sleigh,  buggies,  and  a  large  quantity  of  household  goods  and  furniture, 
viz. :  Carpets,  cooking  utensils,  bureaus,  chairs,  a  mirror,  one  organ, 
etc.,  together  with  eignt  shares  of  stock  in  the  Citizens'  S.  and  L.  Asso- 
ciation of  Ashland.  Now,  although  the  notices  served  upon  the  sheriff 
.claim  a  first  lien  upon  all  the  property  levied  under  ih^iieri  faoicts^  it 
is  not  alleged  that  the  goods  seized,  or  any  portion  of  them,  were  used 
in  carrying  on  any  business,  or  in  connection  therewith,  in  which  the 
defendant  was  engaged.  Possibly  the  third  section  of  the  act  might 
be  construed  so  as  to  include  all  the  property  levied  upon,  but  this  is 
not  clear. 

"  The  awkward  manner  in  which  the  act  of  1873  was  amended  by 
the  act  of  1883  has  given  the  lower  courts  much  trouble  in  their 
attempts  to  arrive  at  a  construction  consistent  with  common  sense.  This 
will  appear  by  a  reference  to  the  cases  of  Periepi  v.  FramkenfeLd^  41 
Leg.  Int.  175  j  Jac6b%  v.  Woods,  14  W.  N.  C.  237,  and  Thompson^  Fry 
<k  Co,  V.  Wvngert,  id.  483,  in  which  the  decisions  are  in  conflict 
Adhering,  however,  to  the  rules  laid  down  by  the  supreme  court,  we 
tire  compelled  to  regard  the  notices  in  the  case  now  before  us  as  of  no 
validity  against  the  plaintiff  in  the  execution.  They  fail  to  set  forth 
any  business  of  the  defendant  that  would  come  within  the  statute,  or 
what  was  the  nature  or  kind  of  labor  and  services  for  which  a  prefer- 
ence is  claimed  ;  or  that  the  property  levied  upon  was  such  as  was  used 
in  or  about,  or  in  connection  witn  the  business  of  the  defendant  in  the 
execution.  It  is  hardly  necessarv  to  say  that  the  ex  varte  affidavits 
presented  at  the  argument,  which  are  intended  to  supply  omissions  in 
the  notices  served  on  the  sheriff,  cannot  be  considered  in  deciding  the 
question  before  us. 

"  And  now,  December  14, 1885,  rule  made  absolute ;  and  it  is  herebv 
directed  that  the  sheriff  pay  the  proceeds  of  the  sale  of  defendant's 
personal  property  to  the  plaintiff  in  the  execution." 

James  Ryon  and  Philip  Keller,  for  appellants.  Attends  Appeal,  33 
S.  302;  Allison  v.  Johnson  et  al.  11  Norr.  314;  Pardee^ s  Appeal,  4 
Out.  408 ;  AdamsovUs  Appeal,  42  I-iCg.  Int.  612.     As  to  junsoiction 
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tlie  fund  was  not  within  the  grasp  of  the  court,  and  as  there  was  no 
assent  of  theparties,  the  action  of  the  court  was  void.  Kauffmaiva 
AjppeoL^  20  r.  F.  S.  261 ;  HocKs  Appeal^  22  id.  53  ;  Atkins*  Appeal^ 
8  id.  86. 

Wm.  A.  Marr^  for  appellee.  AUisan  v.  Johnson^  92  Penn.  St.  314 ; 
JPardee's  Appeal^  4  Out.  408 ;  Whitens  Appeal,  15  W.  N.  C.  313 ;  WiUs 
V.  Skinner  et  al.y  16  id.  16 ;  KauffmarCB  Appeal,  70  Penn.  St.  261. 

Peb  Curiam.  These  appeals  were  argued  together.  They  present 
substantially  the  same  question.  The  notices  were  clearly  insufficient 
to  give  the  claims  of  the  appellants  a  preference  under  the  act  of 
assembly,  as  is  well  shown  in  tlie  opinion  of  the  learned  judge.  On 
that  opinion  the  decrees  are  affirmed,  and  the  appeals  dismissed  at  the 
costs  of  the  respective  appellants  therein. 


Appeal  of  William  Henby  Sutton. 
May  10.  1886. 

PABTmoN — Offer  to  Take  Property  in  Proceedings  in  —  Estoppel. 

The  offer  to  take  property  in  partition  proceedings  must  be  in  writing. 

A.  made  oral  bids  upon  sevend  properties  in  partition  proceedings,  one  pur- 
part being  allotted  to  him;  later  be  interposed  objection  to  the  title  of  other  per- 
sons, obtained  in  the  same  manner.  Hdd,  that  having  assented  to  the  form  of 
bidding  and  received  and  retained  some  of  the  benefits  therefrom,  he  could  not 
successfully  so  object. 

Appeal  irom  the  decree  of  the  orphans'  court  of  Montgomery 
county. 

The  facts  are  suflSciently  set  forth  in  the  f oUowingcopy  of  an  extract 
from  the  opinion  of  the  orphans'  court,  per  Boyer,  x*.  J . : 

*'  After  thp  return  of  thd  inquest,  which  was  confirmed  by  the  court 
without  exception,  a  rule  was  granted  upon  the  parties  interested  to 
appear  in  open  court,  and  elect  or  refuse  to  take  the  several  purparts  at 
the  valuation  returnable  October  10,  1885.  Upon  which  day  all  the 
heirs  appeared  in  person,  or  were  duly  represented,  in  open  court, 
except  Penrose  Warner,  upon  whom  service  of  notice  was  duly  proved. 
The  parties  entitled  who  appeared  were  severally  called,  and  in  open 
court  interrogated  in  the  proper  order  as  to  their  election  to  take  or 
refuse  the  several  purparts  at  the  valuation  put  upon  them  by  the 
inquest.  Whereupon  William  Henry  Sutton,  as  the  alienee  of  the  heir 
first  in  the  order  of  election,  elected  to  take  No.  6  at  the  valuation, 
which  was  $10,466.67.  Whereupon  the  other  parties  being  called  in 
their  order  — each  being  accorded  but  one  bid  —  Gardiner  L.  W  amer  bid 
$17,000  for  No.  6,  which  was  the  highest  bid  for  the  same.  Wm. 
Henry  Sutton  having  declined  to  bid  any  more,  the  same  was  adjudged 
to  the  said  Gardiner  L.  Warner,  at  his  bid  of  $17,000 ;  and  the  other 
purparts  were  in  the  same  proceeding  adjudged  to  various  heirs  in  like 
manner ;  conditioned  of  course  upon  the  performance  by  each  of  the 
terms  imposed  by  law,  and  the  decree  of  tne  court  in  accordance  there^ 
with.  Each  election  and  bid  was  made  orally,  and  immediately  reduced 
to  writing  by  the  clerk. 

"On  the  same  day  Neville  D.  Tyson,  Esq.,  was  appointed  by  the 
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court  auditor  to  ascertain  liens,  and  marshal  them,  and  ascertain  and 
apportion  owelty  and  dower ;  and  also  to  state  the  costs  and  expen3e6 
of  said  partition. 

"  On  the  19th  day  of  December,  1885,  the  auditor  filed  his  report 
thereon,  to  which  exceptions  have  been  filed,  and  now  pending  before 
the  court. 

"In  the  meantime  on  the  23d  day  of  November — forty-four  days 
after  allotment  of  the  purparts  —  William  Henry  Sutton  filed  his  peti- 
tion claiming  to  have  adjudged  to  him  purpart  No.  6,  which  he  had 
elected  to  take  at  the  valuation,  upon  the  ground  that  Gardiner  L.  War- 
ner, to  whom  it  had  been  adjudged,  had  not  submitted  his  bid  in  writ- 
ing, according  to  the  act  of  April  22,  1856. 

"  If  at  the  time  of  the  appearance  of  the  heirs  to  elect  to  take  or  refuse 
in  open  court,  there  had  been  objection  made  to  oral  bids  either  by 
Mr.  Sutton,  or  any  other  of  the  parties  interested,  and  now  complain- 
ing, and  this  had  been  disregarded,  there  might  be  good  ground  if 
not  for  this  claim,  at  least  good  ground  for  objecting  to  the  validity  of  the 
proceedings.  But  there  was  no  such  objection,  and  Mr.  Sutton  himself 
bid  orally  in  the  same  manner  upon  No.  5,  and  it  was  adjudged  to  him 
at  his  bid.  The  parties  must,  therefore,  be  considered  as  having  taken 
their  chances  untfer  the  mode  of  proceeding  adopted,  and  in  which  all 
participated,  by  which  they  waived  their  right  to  compel  the  bids  to  be 
submitted  in  writing  in  the  first  instance,  and  they  cannot  now  recall 
their  consent  to  a  merely  formal  irregularity  in  which  all  of  them 
acquiesced. 

'*  The  proceedings  in  this  case  were  conducted  in  strict  conformity 
with  the  uniform  practice  of  the  orphans'  court  of  this  county,  under 
all  its  judges,  before  and  since  the  act  of  1856,  and  which  has  never 
before  been  questioned  or  departed  from.  Nor  in  a  single  instance, 
during  all  that  time,  as  far  as  known,  has  any  dispute  or  confusion 
resulted.  A  practice  which  has  operated  so  long  a  time  successfully, 
and  to  the  universal  satisfaction  of  the  bench  and  oar  of  the  county,  can 
scarcely  be  pronounced  inherently  vicious,  and  from  its  convenience  and 
continued  usage  we  may  readily  account  for  a  directory  clause  in  an 
existing  act  of  assembly  to  the  contrary,  having  been  overlooked. 

"  Since  our  attention  has  been  called  to  what  is  said  upon  the  subject 
by  Justice  Agnew,  in  Kloha  v.  Reifsnyder^  11  P.  F.  S.  240,  it  may  be 
well  to  conform  our  future  practice  to  a  more  literal  construction  oi  the 
formality  directed  by  the  act. 

**  But  Kloha  V.  MeifsnydeTy  upon  which  the  learned  counsel  for  the 
exceptant  mainly  relies,  aoes  not  sustain  his  position  that  the  bids  of 
heirs  above  the  valuation  must  in  all  cases  be  made  in  writing  to  be  valid; 
or  in  other  words,  that  all  such  bids  not  made  in  writing  are  nullities. 
That  question  was  not  before  the  court.  The  bids  in  that  case  were  in 
writing,  and,  therefore,  such  a  point  could  not  be  raised  for  decision.  The 
direct  point  in  relation  to  bidding  decided  in  that  case  was  simply  that 
one  party  could  not  have  two  bids  upon  the  same  purpart.  Incidentally 
the  judge  delivering  the  opinion  remarked  that  the  court  can  compel 
all  parties  to  hand  m  their  offers  in  writing  together,  or  permit  them 
to  seal  them  up  until  the  court  shall  order  them  all  to  be  opened;  as 
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xindonbtedly  they  could.  But  neither  that  case,  nor  Bartholomew'' 8 
Appeal^  21  P.  F.  S.  291,  which  follows  it — and  is  also  cited  —  decides 
that  a  bid  in  open  court  not  made  in  writing  is  void,  when  naade,  as 
here,  with  the  acquiescence  of  all  the  parties.  In  Bartholomew's  Appeal 
it  does  not  even  appear  that  the  bids  were  made  in  writing;  and,  from 
the  report  of  the  proceedings,  it  might  be  inferred  thev  were  not.  But 
at  any  rate,  all  it  decides  is,  as  in  Klolis  v.  Meifanyaer^  that  the  same 
person  having  one  bid  cannot  have  another  bid.  In  the  case  at  bar 
no  second  bid  by  the  same  person  was  offered. 

"  I  hold,  therefore,  that  it  is  too  late  for  Mr.  Sutton  now  to  dispute 
the  title  of  Gardiner  L.  Warner  to  the  allotment  made  to  him  of  x^'o. 
6,  and  to  have  it  allotted  to  himself.     .     .     ." 

O.  -ff.  Fox^  for  appellant.  There  was  no  warrant  of  law  for  these  bids ; 
that  they  were  nullities,  and,  of  course,  are  to  be  taken  as  if  they  had 
never  b^n  made.  Theactof  assembly  is  decisive  of  the  question.  It  reads 
as  follows :  "  In  all  cases  of  partition  of  real  estate,  in  any  court, 
wherein  a  valuation  shall  have  been  made  of  the  whole  or  parts  thereof, 
the  same  shall  be  allotted  to  such  one  or  more  of  tne  parties  in 
ifiterest,  who  shall,  at  the  return  of  the  rule  to  accept  or  refuse  to 
take  at  the  valuation,  offer,  in  writing,  the  highest  price  therefor 
above  the  valuation  returned  ;  but  if  no  nigher  otter  be  made  for  such 
real  estate,  or  any  part  thereof,  it  shall  be  allotted  or  ordered  to  be 
sold  as  provided  by  law."  Bright.  Dig.  542,  pi.  169.  It  introduces  a 
new  and  important  change  into  a  long-established  system,  and  must  be 
construed  strictly.  This  the  supreme  court  have  done.  Kloha  v.  lietf- 
isnyder,  11  P.  F.  S.  244;  Bartholomew's  Appeal^  21  id.  292.  It  is  said 
Mr.  button  has  waived  his  right.  How?  By  standing  by  his  election  ? 
Sitting  still  and  saying  nothing  ?  What  right  or  business  had  he  to 
interfere  with  what  the  others  chose  to  say  or  do?  If  their  acts  were 
legal,  he  could  only  submit.  If  illegal,  it  was  not  for  him  to  enlighten 
them.  It  was  for  them  to  manage  their  own  case.  The  law  imposed 
no  duty  upon  him,  but  to  answer  or  omit  or  refuse  to  answer  to  the 
rule.  He  did  answer  bv  making  his  choice  in  the  legal  way.  In  the 
Esiaie  of  the  BamJc  of  PenmyVoa/nia^  10  P.  F.  S.  479,  the  law  is 
succinctly  stated  as  follows :  "  No  one  is  held  to  have  waived  a  right 
unless  it  appears  that  he  knew  his  rights,  and  mtended  a  waiver  of 
them." 

James  Boyd^  for  appellees.  As  the  orphans'  court  in  matters  within 
its  jurisdiction  proceeds  on  the  same  principles  as  a  court  of  chancery 
—  WiUarcPs  Appeal^  15  P.  F.  S.  267 — it  is  not  easv  to  see  how  the 
court  could  have  made  any  other  decree,  especially  when  the  proceed- 
ings were  not  adverse,  but  were  throughout  conducted  in  perfect  har- 
mony and  accord,  without  any  protests  or  objection  until  forty-two 
days  after  the  purparts  were  decreed  and  adjudged  to  the  heirs,  when 
the  appellant  presented  his  petition  to  the  court,  asking  that  No.  6  be 
decreed  and  adjudged  him,  leaving  the  court's  decree  to  stand  in  respect 
to  all  the  other  purparts.  "  In  equity,  when  a  man  has  been  silent 
when  in  conscience  he  ought  to  have  spoken,  he  shall  bo  debarred  from 
fipeaking  when  conscience  requires  him  to  bo  silent."     7  Watts,  400 ; 
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1  Penn.  470,  Decker  v.  Ei%enhauefr.  A  party  ^f^ll  be  estopped 
from  taking  advantage  of  action  in  which  he  has  acquiesced  for 
his  own  benefit.  8  Casey,  25,  MoCvlly  v.  Rail/rood  Co.  As  to 
what  is  a  waiver,  7  Casey,  308,  Laumcm  v.  Young  et  al.  Thomp- 
son, J.,  says:  ''Acquiescence  in  acts  inconsistent  with  it  —  for- 
feiture—  will  readily  dispense  with  a  ri^ht  to  claim  it."  7S.  <feR.  99, 
Fuller  V.  La/rick,  The  defendant  may  msist  on  the  writ  pursuing  the 
form  prescribed  by  the  act,  but  he  must  take  the  oWection  at  an  early 
stage  of  the  proceedings.  4  Yates,  456,  Gevett  v.  Jxead,  The  waiver 
of  a  lien  may  be  inferred  from  •  the  conduct  of  the  party.  To  the  same 
effect  are  Lyons  v.  Miller^  4  S.  &  R.  280 ;  and  Brown  v.  CfBrien^  4 
P.  L.  I.  501.  The  same  principle  prevails  in  cases  of  waivers  of  tie 
exemption  laws,  inquisitions  and  condemnations.  19  Penn.  St.  255, 
Hammer  v.  Freas.  "  A  debtor  must  claim  his  exemption  out  of  personal 
property  before  the  sale  commences,  or  he  will  be  neld  as  waiving  his 
right  to  the  exemption."  Is  the  provision  in  the  act  of  April  22,  1856, 
in  relation  to  bids  in  writing,  directory  or  mandatory  \  That  it  is  direct- 
ory the  following  cases  abundantly  show :  16  W.  N.  0.  149 ; 
No.  10,  of  June  18,  1885,  CummisKey  v.  Owmmdskey.  "  The  provis- 
ions of  the  acts  of  assembly  relating  to  partition.  According  to  which 
the  court  must  examine  the  title  to  tne  property  previous  to  a  judgment 
ijuod partitio  fiat  is  directory  only."  6  Bmn.  333,  Maesey  v.  Thomas. 
An  amicable  action  of  ejectment  is  good,  although  the  act  of  1806 
declares  that  all  writs  of  ejectment  shall  be  in  the  form  prescribed  by 
that  act  and  not  otherwise.  5  Watts,  428,  Campbell  v.  Oalhraith: 
3  Barr,  365 ;  Zeigler  v.  Fisher ^  1  Watts,  76.  Notwithstanding  the  woros 
of  the  act  of  1807,  the  defendant  in  ejectment  may  plead  in  abatement, 
although  the  act  directs  that  the  plea  shall  only  be  not  guilty.  7  Barr, 
138 ;  Lockh(uri  v.  John.  Coulter,  J.:  "  But  these  sections  must  be  con- 
sidered directory  only."  Referring  to  the  thirty-third  section  of  the 
act  of  March  29,  1832,  providing  that  no  order  of  sale  shfdl  be  granted 
until  the  administrator  nas  given  bond,  and  the  forty-third  section  of 
act  of  1834,  providing  that  no  executor  or  administrator  shall  have 
power  to  execute  a  decree  of  the  orphans'  court  for  sale  of  real  estate, 
etc.,  until  he  shall  have  given  secuntv.  If  this  court  should  hold  that 
the  act  of  April  22,  1856,  imperatively  requires  that  all  offers  must  be 
made  in  writing,  notwithstanding  all  the  heirs  agree  to  waive  it  and 
consent  or  acquiesce  in  oral  offers,  it  becomes  important  to  look  at  the 
provisions  of  the  act.  Section  10  says  ..."  The  same  shall  be 
allotted  to  such  one  or  more  of  the  parties  in  interest  who  shall  .  .  . 
offer  in  writing  the  highest  price  therefor  above  the  valuation  returned." 
The  act  is  entided  "  An  act  for  the  greater  certainty  of  title  and  more 
secure  enjoyment  of  real  estate."  It  does  not  purport  to  be  a 
supplement  to  the  act  in  relation  to  the  partition  proceeding  in  the 
orphans'  court,  but  independently  prescribes  the  procedure  in  all  parti- 
tion cases  after  the  appraisements.  There  is  not  a  word  said  in  this  act 
about  the  right  of  an  heir  to  elect  to  take  a  purpart  And  we  maintain 
that  the  right  to  elect  has  not  existed  since  the  passage  of  this  act, 
imless  with  the  consent  of  the  heirs,  and  that  all  who  desire  a  purpart 
must  make  their  offer  for  it  in  writing,  when  the  court  at  once,  and 
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without  further  action,  decrees  it  to  the  one  who  makes  the  highest 
oflEer.  In  no  other  way  can  the  provisions  of  the  act  be  complied  with, 
for  it  is  intended  to  place  all  the  heirs  on  an  equal  footing.  If  this 
view  is  not  adopted,  and  the  right  to  elect  still  exists,  then  the  appel- 
lant's election  to  take  No.  6  at  the  valuation  is  itself  an  oflfer  or  bid,  and 
like  the  rest  should  have  been  made  in  writing.  If  he  is  entitled  to 
No.  6,  he  gets  it  without  either  an  election  or  oflFer  in  writing,  which  is 
out  of  the  question  if  the  act  is  to  govern.  If  all  the  rest  of  the  heirs 
must  make  their  offers  in  writing,  most  assuredly  he  must  make  his  in 
writing  also.  The  act  savs  so  in  express  terms.  And  not  having  done 
so,  he  IS  a  law  breaker  himself,  and  is  in  no  position  to  find  fault  with 
the  three  heirs  who  like  himself  made  oral  offers  for  No.  6,  and,  there- 
fore, has  no  standing  in  this  contention.  There  is  no  new  view  but 
that  of  the  court  expressed  in  1858  and  1861,  vide  5  Wr.  78 ;  MasorCa 
Appealj  Kbad,  J.,  at  foot  of  page. 

Peb  Curiam.  We  think  the  practice  of  allotting  purparts  in  parti- 
tion on  oral  bids  not  only  pernicious  but  contrary  to  tne  statute.  The 
offer  to  take  must  be  in  writing.  Here,  however,  the  appellant  was 
present  and  participated  in  the  manner  of  allotment  without  any  objec- 
tion. He  made  oral  bids  on  several  of  the  purparts,  and  one  of  them  was 
allotted  to  him.  Having  thus  actively  assented  to  such  form  of  bidding 
and  received  and  retained  some  of  the  benefits  therefrom,  he  cannot 
now  be  permitted  to  interpose  an  objection  to  the  title  of  the  others 
obtained  iu  the  same  manner. 
Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the  appellant. 


Kauffmab  v.  The  Susquehanna  Building  and  Loan  Association. 

Ma7  10,  1886. 

Widow's  $800 — Exemption — Pbbpbrbncb  —  Likn — Judgment — Mortgage, 
a  widow  is  not  entitled  oat  of  the  proceeds  of  a  sheriff's  sale  of  mortgaged 
premises  to  the  $800  exemption  given  by  the  act  of  14th  April,  1851,  in  prefer- 
ence to  her  husbtmd's  mortgage. 

^  A.  recovered  judgment  a^iinst  B.  who  owned  a  piece  of  land;  later  B.  gave  to 
C.  a  mortgage  upon  the  land  ;  later  B.  died  leaving  a  widow,  who  elected  to  take 
for  the  use  of  herself  and  children  $300  of  real  estate ;  the  land  bound  by  the 
lodgment  and  mortgage  was  accordingly  set  apart  for  her.  In  course  of  time  the 
land  was  sold  under  proceedings  upon  the  mortgage.  HM,  that  C,  the  mort- 
gage creditor,  took  the  fund  raized  from  the  sale. 

Certiorari  sv/T  appeal  from  the  decree  of  the  court  of  common  pleas 
of  Northumberland  county. 

Conrad,  in  his  life-time,  was  the  owner  of  the  fee  in  a  tract  of  land, 
Bituate  in  the  county  of  Northumberland.  After  he  had  acquired  his 
title,  KauSman  obtained  a  judgment  against  him  for  $162.18,  which 
^vas  entered  on  the  27th  May,  1874.  This  judgment  was  duly  revived, 
and  the  lien  continued  by  scire  facias. 

After  the  original  entry  of  that  judgment,  under  date  the  20th  August, 
1876,  Conrad  gave  a  mortgage  upon  the  land  to  the  Susquehanna  Build- 
ing and  lioan  Association,  wnich  was  recorded. 

Afterward,  on  the  8th  day  of  October,  1877,  Conrad  died,  without 
having  paid,  or  otherwise  discharged  the  lien  of,  either  the  judgment 
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or  the  mortgage.  At  the  time  of  his  death,  the  judgment  was  first  in 
order  of  lien,  and  the  mortgage  second ;  and  so  the  order  of  lien  con- 
tinued unto  the  time  of  seizure  and  sale  by  the  sheriff,  on  a  levari 
faoias  upon  the  judgment  on  scire  facias  upon  tlie  mortgage.  The 
scire  facias  upon  the  mortgage  was  issued  the  28th  September,  1881, 
and  judgment  thereupon  entered  the  20th  May,  1882,  for  $477.16. 
The  levari  facias  issued  the  3d  July,  1882,  and  the  land  in  controversy 
was  sold  by  the  sheriff  on  the  3d  August,  1882,  to  the  mortgagee,  for 
$160.  Of  this  sum,  the  sheriff  applied  $68.60  to  costs,  and  paid  the 
balance,  $91.40,  into  court  for  distribution.  An  auditor  was  appointed, 
and  the  contest  before  him  and  in  the  court  below  was,  whetner  the 
fund  should  be  awarded  to  the  first  lien  creditor  by  judgment,  or  to  the 
second  hen  creditor  by  mortgage. 

Unto  the  widow  oi  the  decedent,  the  same  tract  of  land  had  been 
appraised  and  set  apart,  upon  her  election  to  take,  of  the  real  estate  of 
her  deceased  husband,  the  sum  of  $300,  under  the  act  of  the  14th 
April,  1851. 

It  was  appraised  at  the  sum  of  $275,  and,  upon  return  thereof,  the 
appraisement  was  confirmed  by  the  orphans'  court. 

The  auditor  found  that,  though  the  lien  of  the  appellant's  judgment 
was  prior  to  that  of  the  mortgage,  yet  the  widow's  claim  was  good  as 
against  the  judgment,  but  not  as  against  the  mortgage,  and,  therefore, 
the  fund  should  go  to  the  mortgagee.  And  so  he  reported,  as  also  that 
Kauffman  should  pay  the  costs.  The  court  below  adopted  substan- 
tially the  same  view,  and  decreed  a  confirmation  of  the  report  oi  the 
auditor. 

Geo.  HiU^  J.  Nevin  HiU  and  Wm.  A.  Soher^  for  appellant.  For  a 
sale  upon  a  prior  or  subsequent  judgment  would  discharge,  as  well  the 
mortgage  as  the  judgment,  and  both  the  judgment  creditor  and  the 
mortgagee  would  be  tnrown  upon  the  fund.  Citations  are  hardly  needed 
to  this  point.  Some  of  them  are.  The  Oirard  Life  Insurance  Co.  v. 
I7ie  Farmers  &  Mechanic^  Banh^  7  Smith,  388*;  Clarke  v.  Stanley^ 
10  Barr,  472;  Helfrichv.  Weaver,  11  Smith,  385;  Wertz^s  Appeal, 
15  id.  306.  The  widow  was,  perhaps,  mistaken  in  th^  forum  when  she 
appeared  before  the  auditor  to  distribute  the  fund,  orrather  those  who 
there  appeared  for  her;  for  as  against  her  statutory  right  and  title,  it 
was  only  the  remainder  that  passed.  Sipes  v.  Mann,  3  Wr.  414; 
Runyan^s  Appeal,  3  Casey,  121 ;  Detweiler^s  Appeal,  8  Wr.  243 ; 
NoUei  Appeal,  9  id.  361 ;  Hilddrand^s  Appeal,  3  id.  133 ;  Spenoer^s 
Appeal,  3  Casey,  2 1 8. 

C.  M.  Clement,  for  appellee.  If  the  court  below  erred,  as  seems 
to  be  claimed  by  counsel  for  appellant,  in  awarding  the  fund  to  the 
mortgagee,  in  no  event  could  it  nave  been  awarded  to  the  appellant 
The  judgment  was  not  given  for  purchase-money,  and  the  formal 
adjudication  of  the  land  to  the  widow  divested  its  hen  as  to  all  of  the 
real  estate  appraised,  no  matter  what  other  rights  were  preserved. 
Citations  upon  this  point  are  hardly  necessary,  but  we  refer  to  Hun- 
yans's  Appeac,  3  Casey,  121 ;  Deiweiler's  Appeal,  8  Wr.  245,  and 
cases  cited.     The  lien  of  the  judgment  upon  tne  land  bound  by  the 
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mortgage  having  been  determined  by  operation  of  law  immediately 
tipon  the  confirmation  of  the  appraisement,  the  question  of  priority 
could  not  arise  before  the  auditor,  nor  had  the  appellant  any  right  to 
participate  in  the  distribution.  Clark  v.  /Stanley^  10  B.  472  ;  JSudy^s 
Appeal^  13  Norr.  338.  "  Where  land  is  sold  at  sheriffs  sale  only  those 
creditors  whose  claims  were  lions  on  the  land  at  the  time  of  the  sale 
can  participate  in  the  distribution  of  the  proceeds."  The  widow  of  a 
decedent  takes  the  land  under  the  statute  oi  14th  April,  1851,  subject  to 
any  mortgage  given  by  the  decedent  in  his  life-time.  Bryar  v.  (Jamp- 
heU/4:  East.  Rep'r,  336  ;  Nerpd's  Appeal,  10  Norr.  334. 

Clabk,  J.  Under  the  fifth  section  of  the  act  of  14th  April,  1851, 
a  widow  is  entitled  to  retain,  out  of  the  estate  of  her  deceased  husband, 
either  real  or  personal  property,  to  the  value  of  $300.  The  confirma- 
tion of  the  appraisement  is  an  adjudication  which  vests  the  title  to  the 
property  taken  in  her.  Runyaiis  Appeal^  27  Penn.  St.  121.  When 
the  adjudication  is  of  real  estate,  she  takes  the  title  of  her  husband 
absolutely  and  may  convey  it  by  deed.  Sipea  v.  Mann,  39  Penn.  St. 
41.  She  is  entitled  to  this  exemption  as  against  the  judgment,  as  well 
as  the  general  creditors,  and  will  be  preferred  even  as  to  a  judgment 
creditor  in  whose  favor  the  decedent  had  waived  the  benefit  of  the 
exemption  law.  Spencer's  Appeal^  27  Penn.  St.  218.  The  only  limita- 
tion to  her  right,  as  to  real  estate  expressed  in  the  statute,  is  that  her 
right  "  shall  not  affect  or  impair  any  liens  for  *he  purchase-money  of 
6uch  real  estate." 

A  similar  restriction  is  the  only  one  found  in  the  debtor's  exemption 
act  of  9th  April,  1849.  In  McAuley^s  Appeal,  11  Casey,  209,  how- 
ever, it  was  held  that  the  act  of  1849  was  inapplicable  to  mortgages, 
whether  given  for  purchase-money  of  real  estate  or  not;  that  such 
debts  were  not  within  tlie  purview  of  that,  statute.  In  Oangwere^s 
Appeal,  12  Casey,  466,  reasons  were  assi^ed  at  length  for  this  inter- 
pretation of  the  statute,  and  the  rule  has  smce  been  followed  in  a  large 
number  of  cases. 

In  NerpeCe  Appeal,  10  Norr.  334,  the  same  interpretation  was  given 
to  the  act  of  14th  April,  1851,  and  it  was  there  held  that  a  widow  was 
not  entitled  to  her  exemption,  as  secured  by  the  fifth  section  of  that 
act,  in  preference  to  her  deceased  husband's  mortgagee,  out  of  the  pro- 
ceeds oi  a  sheriffs  sale  of  the  mortgaged  premises.  This  construction 
was  necessarily  inferred,  from  the  nature  of  the  mortgage  contract. 
**  The  mortgage  by  the  decedent,"  said  this  court,  in  the  case  last  cited, 
**  was  something  more  than  a  mere  lien.  For  all  purposes  of  security  to 
the  mortgage^  it  was  a  conveyance  of  the  land.  He  could  have  recovered 
in  ejectment  the  possession  of  the  premises,  and  held  until  his  principal, 
with  interest,  was  repaid.  Had  he  resorted  to  this  remedy  and  the 
mortgagor  had  then  died,  it  is  not  pretended  that  his  wiaow  would 
have  any  right  to  the  exemption.  The  proceeding  under  the  act  of 
assembly  by  ecire  facias  is  but  a  substitute  for  a  foreclosure  in  equity, 
and  the  sale  which  it  provides  for  does  not  alter  the  case.  It  ought 
not  to  be  that  the  election  of  one  remedy,  and  not  the  other,  should 
make  a  diflference  in  the  right  of  the  mortgagee.*' 

So,  also,  in  Cityof  AUentown^s  Appeal,  1885,  not  yet  reported, 
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we  said  :  "  The  reason  why  snch  mortgage  shall  not  be  impaired  by 
the  statutory  exemption  in  favor  of  the  widow  or  children  is  said  to 
arise  from  the  contract  by  which  he  pledges  the  land  to  his  creditors  as 
a  security  for  the  debt.  And  thouffn  mortgages  are  commonly  spoken 
of  as  mere  securities  for  payment  of  money,  they  are  such  because  they 
are  formal  pledges  of  the  land.  The  mortgagee,  upon  default  in  pei^ 
forniance  by  the  mortgagor  of  the  stipulaUous  in  the  deed,  may  by 
ejectment  obtain  possession  of  the  premises,  and  the  exemption  laws 
do  not  apply  to  the  impairing  of  such  a  security.  Gangwer/a  Appeal^ 
36  Penn.  St.  466 ;  NerpeVs  Appeal,  91  id.  334." 

The  confirmation  of  the  appraisement  and  designation  of  the  widow's 
exemption  was,  therefore,  an  adjudication  in  rem^  in  her  favor ;  there- 
after the  land  constituted  no  part  of  the  decedent's  estate ;  the  title  was 
thereby  transferred  to  the  widow,  absolutely  it  passed  to  her,  liberated 
from  the  lien,  not  only  of  the  general  debts  but  from  the  lien  of  all 
judgments  of  the  decedent,  whether  entered  before  or  after  the  mort- 
gage. This  restriction,  on  the  remedies  of  the  ^neral  and  judgment 
cr^itors,  is  plainly  expressed  in  the  statute,  and  is  well  understood  in 
practice. 

There  was,  therefore,  after  the  date  of  the  adjudication  in  the 
orphans'  court,  one  lien  only  remaining  against  this  land,  and  that  lien 
was  the  mortgage,  to  which,  from  its  nature,  the  act  of  1851  was  not 
applicable ;  the  land  was,  by  force  of  the  statute,  absolved  or  exonerated 
from  all  other  liens. 

The  distribution,  therefore,  concerned  only  the  mortgage  creditor 
and  the  widow.  Kauffman  had  no  standing  whatever,  bdtore  the  audi- 
tor, and  his  claim  was  rightly  refused.  Tne  title  of  the  widow  was 
not  only  by  the  express  terms  of  the  decree,  but  by  law,  subject  to  the 
lien  of  the  mortgiu^,  and  as  the  fund  for  distribution  was  madequate 
for  the  payment  ol  that  lien,  the  widow  was  clearly  not  entitled  to  any 
share  in  it.  The  distribution  made  by  the  auditor  and  confirmed  by 
the  court  was,  therefore,  in  strict  accordance  with  the  previous  ralings 
of  this  court. 

We  think  the  costs  were  nghtly  imposed  upon  the  appellants ;  their 
respective  claims  upon  the  fund  were  utterly  unwarranted  and 
unfounded,  and  it  is  unjust  that  the  small  fund  for  distribution  should 
be  frittered  away  in  a  useless,  litigation,  for  which  they  were  alone 
responsible. 

The  decree  of  the  common  pleas  is  affirmed. 


"Weaver  v.  Lyon. 

Ma7  10,  1886. 

Judicial  Sale  —  Setting  Aside  for  iNADEquAcr  op  Price — Revoking  Dbcreb. 
A  court,  after  the  acknowledgment  of  a  sheriff's  deed, upon  applicati6n,  and  npoD 
sustained  allegations  of  inadequacy  of  price,  and  an  offer  of  a  responsible  bidder  to 
bid  twenty-five  per  cent  more,  decreed  that  a  sheriff's  sale  of  real  estate  be  opened* 
the  acknowledgment  of  the  sheriff's  deed  be  rescinded,  the  deed  be  canceled  and 
the  purchase-money  be  returned,  etc. ;  later,  being  doubtful  as  to  whether  it  could 
open  the  sale  after  the  acknowledgment  of  the  deed  for  the  imere  purpose  of 
receiving  additional  bids,  or  for  any  other  cause  than  fraud,  especially  as  no 
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application  had  been  made  until  after  the  expiration  of  the  six  days,  within  which 
the  sherifE  could  leffallj  sell  under  the  execution  in  his  hands,  it  ordered  a  rear- 
gument.  after  which  it  revoked  its  former  decree.  Held,  there  was  no  error  in 
so  doing. 

Mere  inadequacy  of  price  is  not  a  good  cause  for  which  to  set  aside  a  sheriff's 
sale.* 

Error  to  the  conrt  of  common  pleas  of  Northumberland  county. 

The  land  of  Weaver  was  sold  at  sheriffs  sale ;  after  the  acknowledg- 
ment of  the  sheriffs  deed  Weaver  presented  a  petition  to  the  common 
[)lea8,  asking  that  the  sale  be  set  aside,  etc.,  as  the  price  at  which  the 
property  had  been  sold  was  greatly  inadequate,  and  as  a  responsible  per- 
son named  would  bid  at  a  second  sale  twenty-five  per  cent  more ;  the 
court  granted  the  prayer ;  later,  it  ordered  a  reargument  of  the  matter 
and  revoked  its  former  decree. 

A.  D.  Hower  and  S.  P.  Wolverton^  for  plaintifi  in  error.  The  learned 
judge  says,  the  court  ought  to  seize  hold  of  a  slight  irregularity  to  set 
aside  the  sale.  That  class  of  cases  which  speak  of  the  efi^ect  of  an 
acknowledgment  of  a  sheriffs  deed  upon  irregularities  in  the  pro- 
cess or  sale  have  no  application  to  a  case  like  this.  They  all 
arise  in  cases  where  the  validity  of  titles  acquired  by  sheriffs  sales 
was  questioned,  geuerally  in  actions  of  ejectment.  There  was  no  deliv* 
cry  of  the  deed  and,  therefore,  no  title  passed  by  the  mere  acknowl- 
e<Wient.  In  Dtmoa/n  v.  Robeson.  2  leates,  454,  the  court  says: 
**  The  deed  does  not  take  effect  from  its  acknowledgment,  but  from 
its  sealing  and  delivery."  In  Braddee  v.  BrovmfiM^  2  W.  &  S. 
271,  '^  The  acknowledgment  of  a  sheriffs  deed  is  not  such  a  res  adji^ 
dicaia  as  precludes  an  inquiry  into  the  legality  of  the  proceedings  bv 
which  the  sale  was  made."  In  Cash  v.  Tozer^  1  W.  &  8.  619,  this 
whole  subject  is  fully  discussed  by  Chief  Jusrice  Gibson,  and  on  page 
529  he  says :  "  A  fraud  or  defect  in  the  sale  may,  perhaps,  not  be  per- 
ceived in  time  for  an  objection  to  the  acknowledgment,  and  to  preclude 
an  inquiry  into  it  afterward  would  be  to  introduce  a  very  short  and 
severe  judicial  statute  of  limitation."  In  Bobbins  v.  BeUas^  2  Watts,. 
362,  the  sheriff  acknowledged  the  deed  in  open  court,  and  it  was  then 
deposited  with  the  prothonotary  and  subsequently  by  hun  delivered  to 
the  purchaser  by  order  of  the  court.  It  was  held  that  the  court  had  no 
power  to  order  the  delivery  of  the  deed  without  the  consent  of  the 
dieriff,  and  that  it  passed  no  title  because  there  was  no  delivery.  The 
following  cases  clearly  show  that  the  court  had  the  power  to  ffrant  the 
relief  prayed  for  by  the  defendant.  Iloffa  v.  Morter,  33  Leg.  Int.  383 ; 
iihidds  y.  MiUenberg,  2  Harr.  76;  Bees  v.  BerryhiU,  1  W.  263; 
Sloan! s  case,  8  id.  194;  Chadwick  v.  Patterson^  2  rhila.  275  ;  Shake- 
mar  y.  Fisher  €tal.y  11  id.  251;  Stephens  v.  Stephens^  1  id.  108; 
Twells  V.  Conrad,  2  W.  N.  0.  30  ;  Levoi^  Petition,  1  Pitts.  Rep.  537 ; 
Mitch.  Motions  and  Bules,  80 ;  Jackson  v.  Morter,  1  Norr.  294 ;  Law- 
rence Sheriffs  Sales,  70 ;  Cordy  v.  Philadelphia,  5  Norr.  110 ;  Stephens 
V-  Stephens,  1  id.  108  ;  Vaueman  v.  Cooper,  4  Clark,  319  ;  Scheerer  y. 
StarUetj,  3  R.  276. 

*See  Clarke's  Ch.  Rep  (Moak's  ed.)  85,  note;  18  Eng,  Rep.  628,  note:  Brush  v. 
flutter,  8  Abb.  N.  C.  78,  ClaJUn  v.  Clark,  22  W.  Dig.  137;  Loekwood  v.  '^aguire.  57 
How.  ^;  Fisher  v.  Eersey,  78  N.  Y.  387. 
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P.  L,  Hackenherg  ik  Soii^  for  defendant  in  error.  "  The  purchaser 
must  liave  been  guilty  of  some  falsehood  before  or  at  the  time  of  the 
sale  which  succeeded  and  he  must  have  obtained  the  property  for  less 
than  it  otherwise  would  have  sold  for."  Barton  v.  Hunter^  5  Out. 
411.  "  To  invalidate  a  sale  it  must  be  shown  that  the  party  purchas- 
ing was  guilty  of  actual  fraud  such  as  making  a  false  representation 
or  practicing  gome  trick  or  device  and  thereby  procuring  the  title  for 
less  than  its  value."  Sharp  v.  Long^  4  Casey,  439.  All  of  the  adjudi- 
cated cases  show  that  it  is  tne  fraud  of  the  purchaser  only  that  will  avoid 
the  sale.  Lessees  of  Wetzel  v.  Fry^  4  Dall.  218 ;  Ca/rsan^s  SaU^ 
6  Watts,  144,  145,  146.  *'  The  law  presumes  that  a  public  judicial  sale 
is  made  in  good  faith.  The  presumption  should  stand  unless  over- 
thrown by  statutory  evidence  of  fraud  or  unfair  means."  Barton  v. 
Hunter^  5  Out.  411;  Shoemaker  \.  KunkU^  5  Watts,  108;  Bear'i 
Estate^  10  Smith,  99.  "  That  the  writ  had  not  been  returned  at 
the  time  of  acknowledgment  of  deed  is  insuflScient  to  destroy  the 
validity  of  the  sale ;  that  omission  may  be  cured  bv  an  acknowledgment 
of  the  deed  in  open  court,  recitinga  sale  under  the  writ"  Jackson  v. 
Morier^  1  Norr.  296  ;  Gibson  v.  Winslow,  2  Wr.  54.  "  A  defendant 
must  object  in  reasonable  time,  and  such  reasonable  time  is  before  the 
coniirmation  of  the  sale  and  the  acknowledgment  of  the  deed.  The 
defendant  is  estopped  from  objectina?  afterward.'  *  Spraig  v.  Shriver, 
1  Casey,  285.  ''Ko  objection  can  safely  be  heard  after  the  whole  is 
completed,  money  paid  and  deed  made  and  acknowledged ;  I  mean  no 
objection  merely  to  forms  and  which  could  have  been  made,  which 
were  known,  or  the  parties  were  bound  to  know  and  make  at  a  previous 
time."  Sergeant  v.  JFord,  2  W.  &  S.  127.  The  acknowledgment  of 
the  deed  cures  all  irregularities.  Growell  v.  McConkay^  5  Barr,  168 ; 
Solomon  v.  Pa7mell,  2  Miles,  264. 

Per  Curiam.  No  error  is  alleged  as  between  the  original  parties  to 
this  judgment.  The  attempt  is  to  reach  one  who  purchased  the  real 
estate  of  the  defendant  by  virtue  of  an  execution  issued  on  the  judg- 
ment. The  application  was  to  set  aside  the  sheriffs  sale  after  d^l  had 
been  duly  acknowledged.    No  fraud  was  established.     Mere  inade- 

Juacy  of  price  affords  no  just  cause  for  setting  aside  a  sheriflTs  sale, 
t  was  not  error  in  the  court  to  modify  the  order  which  it  had  previ- 
ously made. 

Judgment  affirmed. 

New  Tork,  Lake  Erie  and  Western  Railroad  Company  v.  Bkli^ 

Ma7 10,  1886. 

Master  and  Servant  —  Femx)w  Servant  —  LiABniFrr  of  Master  for  Injury 
to  Servant. 

To  constitute  one  a  fellow  servant  within  the  meaning  of  the  law  that  pre 
eludes  a  recovery  from  the  employer  in  damages  for  a  personal  injury  inflicted 
through  the  negli^nce  of  a  fellow  servant,  it  is  not  necessary  that  the  person 
occasioning  the  injury  and  the  one  injured  he  at  the  time  engaged  in  the  same 
particular  work,  it  is  sutiicient  if  thoy  are  in  the  employment  of  the  same  mas- 
ter, engaged  in  the  same  common  work  and  performing  duties  and  services  for 
the  same  general  purposes.  Lehigh  Valley  Coal  Company  v.  Jonea,  86  Penn  St. 
433.  followed. 
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A  master  is  liable  for  the  negligence  of  his  agent  or  subordinate  only 
when  the  master  has  placed  the  entire  charge  of  his  business,  or  a  distinct  branch 
of  it,  in  the  hands  of  such  agent  or  subordinate,  exercising  no  discretion  or  over- 
sight of  his  own;  the  agent  or  subordinate  must  have  a  general  power  and  con- 
trol over  the  business,  not  a  mere  authority  to  superintend  a  certain  class  of 
work  or  a  certain  gang  of  men. 

Error  to  the  court  of  common  pleas  of  Snsquelianna  county. 

This  was  an  action  brought  to  recover  damages  by  Bell,  an  employee 
of  the  New  York,  Lake  Erie  and  Western  Railroad  Company,  against 
the  corporation,  for  an  injury  occasioned  to  him  by  being  knocked  off 
the  lop  of  a  moving  car  by  striking  a  gas  pipe  extended  over  the  track. 
The  facts  are  set  forth  in  the  opimop. 

W.  H.  and  H,  C  Jesaupy  for  plaintiff  in  error.     Lehigh  VaUey 
Ooal  Co,  V.  JoneSj  86  Penn.  St.  432.     The  following  are  cases  where 
the  negligence  of  the  first-named  employee  caused  injury  to  the  second, 
and   no   recovery  was   had   on   the  ground  of   being  co-employees : 
Blacksmith's  assistant  —  blacksmith,  Jlelville  v.  Missouri  River^  etCy 
JR.  R.  Co.y  4  McCrary,  194.    Boiler-makers  —  mechanic  in  repair  shop, 
Murphy  V.  Boston  db  Albany  R,  R,  Co.^  8  Am.  &  Eng.  R.  R.  Cas. 
510-.    Brake  repairer  —  brakeman,  Nashville^  etc,  R.  R,  Go,  v.  Fouler ^ 
11  Am.  &  Eng.  R.  R.  Cas.  180.    Brakemen  —  fellow  brakeman,  Chi- 
cago &  A.  R.  R.  v.  Rwsh,  84  LI.  570 ;  Hayes  v.  Western  R,  IL,  3 
Cush.  270 ;  Atchison,  T.  dk  S.   F.  R.  E.  Co.  v.  Plunkett,  2  Am.  & 
Eng.  R.  R.  Cas.  126.  Brakeman  — laborer  loading  dirt  on  train,  Henry 
V.  Staten  Island  R.  R.  Co,,  2  Am.  &  Eng.  R.  K.  Cas.  60  ;    St.^Zouis 
(&  S,  E,  R,  R,  Co,  V.  Britz,  72  111.  256.    Brakeman  acting  as  conduc- 
tor— brakeman,  Robinson  v.  Houston  cfe  T.  C,  R,  R,  Co.,  46  Tex.  540. 
Car  coupler —  brakeman,  Whitman  v.  Wisconsin  <&  M,  R.  R,  Co.,  12 
Am.  &  Eng.  R.  R.  Cas.  214.     Car  inspector  —  brakeman,  Kidwell  v. 
Houston  <&  Gt,  N.  R,  B,  Co,,  3  Woods  (U.  S.  C.  C),  313 ;  ^mith  v. 
Potter,  2  Am.  &  Eng.  R.  R.  Cas.  140 ;    Nashville,  etc,,  R,  R,  Co.  v. 
Foster,  11  id.  180;    MicTcin  v.  Boston  d&  Albany  R,  R,  Co.,  15  id. 
196.  Car  repairer —  engineer,  Chicago  <&  Alton  R,  R.  Co,  v.  Murphy, 
53  111,  336.     Conductor  —  brakeman,   Wilson  v.  Madison,  etc,,  R,  R, 
Co.,  18  Ind.  226  ;  Thayer  v.  St,  Louis,  A.  cfe  T.  H.  R.  R.  Co,,  22  id. 
26 ;  Smith  v.  Potter,  2  Am.  &  Eng.  R.  R.  Cas.  140 ;  Dow  v.  Kansas 
Pacific  R,  R.  Co,,  8  Kans.  642 ;    Sherma/n  v.  Rochester  db  S,  R,  R, 
Co,,  17  N.  Y.  153 ;  15  Barb.  574;  Robinson  v.  Houston  t6  T.  C.  R. 
a.  Co.,  46  Tex.  540.     Conductor  —  car  coupler,  Wilson  v.  Madison, 
€tc,,  R,  R.  Co,y  18  Ind.  226.     Conductor  —  engineer,  Michigan  Cen- 
tral R.  R.  Co.y.  Bolan,  32  Mich.  510.     Conductor  —  fireman,  Slater 
V.  Jewett,  5  Am.  &  Eng.  R.  R.  Cas.  515.     Conductor  —  laborer  on 
gravel  train,  Ryan  v.    Cumberland  Valley  R.  R.  Co.,  23  Penn.  St. 
384;  O'Conneil  v.  Bait  dk  Ohio  R.  R.  Co.,  20  Md.  212;  GUshan- 
^lon  V.  Stoney  Brook  R.  R.  Co.,  10  Cush.  (Mass.)  228.     Conductor  — 
laborer  riding  on  train,  Rowland  v.  Milwaukee,  etc,,  R.  R,  Co,,  5  Am. 
&  Eng.  R.  K.  Cas.  378.    Laborer — loading  cars,  McGower  v.  St, 
Louis  <&  Iron  ML  R.  R,  Co,,  61  Mo.  528.  Conductor —  laborer  shovel- 
ing snow  on  track,    Jeffrey  v.  Keokxik,  etc.,  R,  R.  Co.,  5  Am.  &  Ene:. 
R.  R.  Cas.  568.     Conductor  —  surveyor  riding  on  train,  Ross  v.  N.  Y. 
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a  <&  B.  R.  R.  R  Co.,  74  N.  T.  617.  Derrick,  laborer  setting  up- 
brakeman  on  train,  Hoiden  v.  FUchburg  R.  R.  Go.y  2  Am.  &  Eng.  R 
R.  Cas.  94.  Engineer  —  brakeman,  Swmmerhaya  v.  Kansas  Pa4njw 
R.  R.  Co.,  2  Cd.  484;  Pitts.,  Ft.  W.  cfe  C.  R.  R.  Co.  v.  Devinney. 
17  Oliio  St.  197;  Same  v.  Lewis,  33  id.  196 ;  Sherman  v.  Roch.  dc 
Syracuse  R.  R.  Co.,  17  N.  Y.  153 :  Wright  v.  N.  T.  Ceni/ral  R.  R 
Co.,  25  id.  562 ;  lU.  Cent.  R.  R.  Co.  v.  Keen,  72  lU.  512:  Connor  v. 
Chicago,  R.  1.  &  P.  R.  R.  Co.,  50  Mo.  285 ;  Mobile  <&  M.  R.  R.  v. 
Smith,  59  Ala.  245  ;  Moran  v.  N.  7.  0.  dk  H.  R.  R.  R.  Co.,&7  Barb. 
96;  Houston  c&  T.  C.  R.  R.  Co.  v.  WiUie,  6  Am.  &  En^.  K.  R.  Cas. 
541 ;  Sa/me  v.  Meyers,  8  Am.  &  Eng.  R.  R.  Cas.  114;  Pttts.,  etc.,  R. 
R,  Co.  V.  Ranney,  5  id.  342  ;  NashmUe^C.  <&  St.  L.  R.  R.  Co.  v.  Wheless^, 
15  id.  315.  Engineer — car  repairer,  Yaltez  v.  Ohio  &  Miss.  R.  B. 
Co.,  85  IlL  500.  Engineer  —  conductor,  Ragsdale  v.  Memphis  <&  0. 
R.  R.  Co. ,  3  Baxt.  42o.  Engineer  —  conductor  claiming  to  be  passenger, 
ManvvUe  v.  Clevdand  &  Toledo  R.  R.,  11  Ohio  St.  417.  Engineer 
—  fireman,  Alabama  <&  Fla.  R.  R.  Co.  v.  Waller,  48  Ala.  459  ;  Mur- 
ray V.  So.  Carolina  R.  R.,1  McMullen,  (8.  Car.)  385 ;  PatUmier  v. 
Erie  R.  R.  Co.,  5  Vroom  (N.  J.),  151.  Engineer  —  station  master, 
Evans  v.  Atlantic  <&  Pac.  R.  R.  Co.,  62  Mo.  49.  Engineer — switchman, 
Smith  V.  Memphis  d6  LouisviUeR.  R.  Co.,  18  Fed-Kep'r,  304 ;  Colum- 
lusC.&l.  R.  R.  Co.  V.  Troesch,  68  111.  545;  57  id.  155.  Fireman  — 
brakeman,  GreenwaZd  y. Marquette,  etc.,  R.  R.  Co.,  8  Am.  &  En^.  R.  R. 
Cas.  133.  Fireman — engineer  on  another  train,  RuU  v.  Mobile  <& 
MofUgamery  Ry.  Co.,  67  Ala.  206.  Foreman  — laborer,  Hofruwle  v. 
N.  f.  Cent.  R.  R.,  55  N.  Y.  608;  Murray  v.  Boston  &  R.  R.  R., 
59  How.  Pr.  197;  Hanrathy  v.  North  Cent.  R.  R.,  46  Md.  280; 
Zeigler  v.  Day,  123  Mass.  152;  Cumherland  Coal  &  Iron  Co.y- 
ScaUy,  27  Md.  589 ;  Hogan  v.  Cent.  Pac.  R.  R.  Co.,  49  Cal.  128.  Fore- 
man —  laborer  on  hand  car,  Weger  v.  Penna.R.  R.,  55  Penn.  St.  460. 
Foreman  in  jard  —  brakeman.  Rains  v.  St.  L.,  I.  Mt.  <J&  S.  R.  R.  Co.,  5 
Am.  &  Eng.  R.  R.  Cas.  610.  Master  mechanic  —  fireman,  Coluntb.  <k 
Ind.  Cent.  R.  R.  v.  Arnold,  31  Ind.  174.  Master  mechanic — engi- 
neer, Houqh  V.  Railway  Co.,  100  D.  S.  213.  Section  foreman  —  brake- 
man,  Lewis  V.  St.  L.  dk  I.  Mt.  R.  R.  Co.,  59  Mo.  495 ;  Hardy  v.  Caro- 
lina Cent.  R.  R.Co.,  74  N.  C.734 ;  76  id.  5.  Section  foreman — laborers, 
L.  i&  Nashville  R.  R.  Co.  v.  Bowler,  9  Heisk.  (Tenn.)  866.  Section 
foreman  —  switchman,  Hall  v.  Missou7*i  Pacific  R.  Co.^  74  Mo.  298 ; 
Sam^s  V.  Same,  8  Am.  &  Eng.  R.  R.  Cas.  106.  Yard  master — brake- 
man,  Besel  V.  N.  Y.  Cent.  R.  R.  Co.,  70  N.  Y.  171.  Yard  master  — 
laborer,  Oraville  v.  Minn.  St.  R.  R.  Co.,  3  McCrary,  352.  The  forgo- 
ing authorities  seem  to  settle  beyond  question  that  the  plaintiff  and 
Pope  and  Vedder,  and  0'Dea,and  all  the  men  in  the  shops  were  fellow 
servants.  Nor  does  the  case  of  P.  <&  N.  T.  C.  dk  R.  R.  Co.  v.  Leslie, 
42  Leg.  Int.  267,  deny  this.  As  to  duty  of  employer  to  employee, 
Whart.  Neg.,  8  232 ;  P.  TF.  cfe  B.  R.  R.  Co.  v.  Keevum,  103  Penn.  St. 
124 ;  Oampbdl  v.  Pm^ia.  R.  R.  Co.,  17  W.  N.  C.  73 ;  Railroad  Co. 
V.  KeenoAfi,  7  Out.  124 ;  RummeU  v.  D^Uworth,  Porter  Co.,  33  Pitts.  Leg. 
Jour.  256 ;  Sykes  v.  Packer,  3  Out.  465 ;  Chimout  v.  Hartman,  1 
C.  P.  Rep.,  ifo.  15.    This  question  of  a  safe  place  to  work  in  is  also  to 
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be  modified  by  the  further  question  of  whether  the  place  which  was 
safe  before  has  been  rendered  unsafe  by  the  negligence  of  fellow  sevants. 
The  case  of  Ilolden  v.  Fitchhurg  R.  R.  Co.,  12^  Mass.  268,  illustrates 
this.  If  a  master  uses  reasonable  care  in  employing  suitable  servants,  in 
supplying  and  keeping  in  repair  suitable  structures  and  engines,  and  in 
giving  proper  directions  ana  taking  due  precautions  as  to  their  use,  he 
18  not  responsible  to  one  servant  for  the  negligence  of  another  in  the 
management  and  use  of  such  structures  and  engines  in  carrying  on  the 
master's  work.  The  decisions  of  this  court  furnish  illustrations  of  this 
application  of  the  rule  under  a  great  variety  of  circumstances.  Alirov. 
jlgawam  Canal,  above  cited ;  Durgin  v.  Munso^i,  9  Allen,  396 :  Duffy 
V.  Upton,  113  Mass.  544;  AviUa  Y.Nash,  117  id.  318;  Eodghina  v. 
EasUm  R.  R.,  119  id.  419  ;  O'Connor  v.  Roberis,  120  id.  227  ;  Kelley 
V.  Norcro98,  121  id.  508  ;  Ba/rhina  v.  Standard  Sugar  Bejmery,  122 
id.  400;  Zeigler  v.  Day.  123  id.  152;  Colton  v.  Richards,  id.  484; 
Smith  V.  Zotvell  Mam,uj.  Co.,  124  id.  114 ;  Morse  v.  Olendim  Co.,  125 
id.  282 ;  Xdley  v.  Boston  Lead  Co.,  128  id.  456.  See,  also,  Tarrant 
V.  WM,  18  C.  B.  797 ;  BaU  v.  Johnson,  3  H.  &  C.  589  ;  WUson  v. 
Merry,  above  cited,  "  For  patent  defects  the  master  as  a  rule  is 
not  liable."  Beach  Cont.  Neg.  363.  "  A  servant  assumes  the 
patent  risks  naturally  and  reasonably  incident  to  his  employment."    P., 

W.  cfe  Balt.R.  R.  Co.  v.  £eenan,  103  Penn.  St.  134.  Same  principle. 
Green  c&  Coates,  etc.,  Ry.  Co.  v.  Bresmer,  97  Penn.  St.  106.  "  There 
can  be  no  recovery  against  the  employer  for  injuries  arising  from  patent 
risks  which  the  employee  has  knowingly  and  voluntaruy  assumed." 
Campbell  v.  Penn.  R.  R.  Co.,  17  W.  K  C.  73  ;  Marsden  v.  Eaight  & 
Co.,  14  id.  527 ;  Sykes  v.  Packer,  3  Out.  465  ;  Pittsburg  <&  Conndls-' 
"mile  R.  R.  Co.  v.  Sentmeyer,  92  Penn.  St.  280,  is  a  leading  case. 
Owens  V.  N.  T.  Ce7it.  R.  R.  Co.,  1  Lans.  108 ;  Gibson  v.  Brie  R.  R. 

Co.,  63  N.  Y.  449 ;  Davitt  v.  Pacijic  R.  R.  Co.,  50  Miss.  302 ;  3  Am. 
Ry.  533;  Wells,  Admrx.,  v.  Burl,  O.  R.  cfe  JH.  R.  R.  Co.,  2  Am.  & 
En^,  R.  R.  Cases,  243 ;  B.  cfe  0.  R.  R.  Co.  v.  Strieker,  51  Md.  47. 
This  court  have  fixed  the  degree  of  care  to  be  observed  in  all  cases  by 
a  person  about  to  cross  a  railroad  track.  Penn.  R.  R.  Co.  v.  Beale, 
73  Penn.  St.  504 ;  N(yrth  Penn.  R.  R.  Co.  v.  HeUeman,  49  id.  60.  "  It 
is  the  servant's  knowledge  which  withholds  from  him  the  right  of 
action."  Railway  Co.  v.  Bresmer,  97  Penn.  St.  103.  When  tnere  is 
no  sufficient  evidence  it  is  the  duty  of  the  court  to  withdraw  the  case 
from  the  jury.  Phil.&  Read.  R.R.  Co.  v.  ScherUe,  97  Penn.  St.  450 ; 
Reward  Ex.  Co.  v.  Wile,  14  P.  F.  S.  201 ;  Hoag  v.  R.  R.  Co.,  4Norr. 
293 ;  Penn.  R.  R.  Co.  v.  Fries,  6  id.  234. 

B.  L.  Blakeslee  and  James  A.  Lynes,  for  defendant  in  error. 
*^  Where  an  absolute  duty  rests  upon  the  master  he  cannot  screen  him- 
self from  liability,  upon  the  ground  that  he  employed  a  competent  per- 
son  to  discharge  the  duty.  He  must  at  his  peril  perform  it."  Wood 
Mast,  and  Serv.  900.  In  some  cases,  says  Cooley,  J.,  "  the  master  is 
charged  with  a  duty  to  those  servinghim  which  he  cannot  divest  himself 
ot  by  any  delegation  to  others.  He  is  charged  with  such  a  duty  as 
regards  the  safety  of  his  premises."     "  The  suitableness  of  the  tools, 
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implements,  machineiy,  or  materials  he  procures,  or  employs,  as  the 
servants  he  engages,  or  makes  use  of.  Whoever,  he  adds,  is  permitted 
to  exercise  the  master's  authority  in  respect  oi  these  matters,  is  charged 
with  the  master's  duty,  and  the  latter  is  responsible  for  a  want  of 
proper  caution  on  the  part  of  the  agent  for  his  personal  negligence." 
Southern  Law  Review,  April,  1876,  p.  123;  Fard  v.  FUcfAurg  JR. 
i?.,  110  Mass.  240,  p.  255 ;  Lanning  v.  N.  Y.  C.  B.  R,  Co.,  49 
N.  Y.  521 ;  3  Wood  Railways,  1469 ;  Shearm.  &  Redf.  Neg.  (2d 
ed.),  §  92  ;  Fuller  v.  Jewett,  80  N.  Y.  46  ;  Whart,  Neg.,  ^*§  221,  232  ; 
liummell  v.  Dillworth,  17  W.  N.  C.  90 ;  3  Wood  Railways,  1474 ; 
Whart.  Neg.  (2d  ed.),  §  232 ;  FliJce  v.  Boston  d6  Albany  JR.  R.  Co., 
53  N.  Y.  549  ;  2  Rorer  Railroads,  1211,  note  3 ;  Booth  v.  Boston  db 
Albany  R.  R.  Co.,  67  N.  Y.  593 ;  S.  C,  73  id.  38 ;  Besd  v.  N.  Y. 
C.  cfe  H.  R.  R.  R.  Co.,  70  id.  571 ;  Rilpatrick  v.  N.  Y.  C.  &  H.  R.  R. 
R.  Co,,  79  id.  240;  Moak's  Underhill  Torts,  58;  Mann  v.  D.  dkH.  C.  Co., 
91  N.  Y.  495;  Pantyor  v.  TiUy  Foster  Iron  Co.,  99  id.  368. 
In  the  case  of  Mullen  v.  Philadelphia  cfe  Southern  Mail  Steam- 
ship Co.,  78  Penn.  St.  25,  on  page  32,  this  court  say:  "Where 
the  employer  leaves  every  thing  in  the  hands  of  a  middle-man, 
reserving  to  himself  no  discretion,  then  the  middle-man's  negh- 
gence  is  the  master's  negligence,  for  which  the  latter  is  liable.  But 
where  the  master  places  the  entire  charge  of  his  business  or  a  distinct 
branch  of  it  in  the  hands  of  an  agent,  exercising  no  discretion  and  no 
oversight  of  his  own,  it  is  manifest  that  the  neglect  by  the  agent  of 
ordinary  care  in  supplying  and  maintaining  suitable  instrumentalities  for 
the  work  required  is  a  breach  of  a  duty  for  which  the  master  should  be 
held  answerable.  The  negligence  of  the  a^ent  with  such  powers  becomes 
the  negligence  of  the  master."  See,  also,  Malone  v.  Hathaioay,  64  N.  Y. 
5 ;  Rorer  Railroads,  1198 ;  Greenleaf  v.  Illinois  R.  R.  Co.,  14  Iowa,  29 ; 
Worden  v.  Bait.  <&  0.  R.  R.  Co.,  32  Ind.  411 ;  Durkin  v.  S/m7P, 
88  N.  Y.  225 ;  3  Wood  Railwa^r  Law,  1469-1473 ;  CVispin  v.  Bab- 
hit,  81  N.  Y.  516.  O'Dea  was  m  his  employ  and  had  no  duties  in 
common  with  the  plaintiff,  we,  therefore,  say  that  neither  Vedder  or 
O'Dea  were  fellow  servants  with  the  plaintiff,  Russell  v.  Hudson  R.  R. 
Co.,  17  N.  Y.  134 ;  Bairdv.  Pettit,  70  Penn.  St.  477,  at  p.  482 ;  O'Don- 
nell  V.  Alleghany  Valley  R.  R.  Co.,  69  id.  239;  2  Thomp.  Neg. 
1036 ;  P.  cfe  If.  r.  C.  c&  R.  R.  Co.  v.  Leslie,  42  Leg.  Int.  267.  ''In. 
this  country  the  rule  has  been  so  far  modified  as  to  hold  that  a  servant 
does  not  by  remaining  in  his  master's  employ,  with  knowledge  ot  defects 
in  the  machinery  he  is  obliged  to  use,  assume  the  risks  attendant  in  the 
use  of  such  machinery,  if  he  has  notified  his  employer  of  such  defects, 
or  protested  against  them,  in  such  way  as  to  induce  a  confidence  that 
they  will  ve  remedied.  Whart.  Neg.  220 ;  Mansfield  Coal  Co.  v. 
McEnery,  10  Norr.  195;  Snow  v.  Housatonio  R.  R.  Co.,  8  Allen,  411 ; 
2  Thomp.  Neg.  1009.  Some  cases  say  if  there  is  a  reasonable  expec- 
tation it  will  be  removed.  KeUey  v.  Silver  Spring  Co.,  12  R.  1. 112  ; 
Where  the  servant's  attention  was  occupied  by  other  duties  at  the 
lime  of  injury.  2  Thomp.  Neg.  1015  ;  Snow  v.  nousatonic  R.  R.  Co.,  8 
Allen,  441 ;  IShanney  v.  Anaroscoggifi  MiUs,  66  Me.  420;  PUvnk  v. 
N.  Y.  C.  R.  R.  Co.,  CO  N.  Y.  607 ;  Snow  v.  Eou-satonic  R.  R.  Co. 
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Paxsoh,  J.  The  main  qneBtion  in  this  case  has  been  so  often  de- 
cided that  an  extended  discussion  of  it  becomes  unnecessary.  It  is  suffi- 
cient to  refer  to  Lehigh  Valley  Coal  Company  y.  JaneSj  86  Penn.  St. 
432,  where  the  rule  is  laid  down  as  follows : 

^'The  question  arises  who  are  fellow  servants  in  contemplation  of 
law  ?  To  constitute  such  they  need  not  at  the  time  be  engaged  in  the 
same  particular  work.  It  is  sufficient  if  they  are  in  the  employment 
of  the  same  master,  encaged  in  the  same  common  work  and  perform- 
ing duties  and  services  for  the  same  general  purposes.  The  rule  is  the 
Bame,  altiiough  the  one  injured  may  be  inferior  in  grade,  and  is  sub- 
ject to  the  control  and  direction  of  the  superior  whose  act  caused  the 
injury,  provided  they  are  both  co-operating  to  effect  the  same  common 
object.  The  true  reason  upon  which  I  think  the  rule  rests  is  that  each 
one  who  enters  the  service  of  another  takes  on  himself  all  the  ordinary 
risks  of  the  employment  in  which  he  engages,  and  that  the  negligent 
acts  of  lus  fdlow  workmen  in  the  genersd  course  of  his  employment 
are  within  the  ordinary  risks." 

A  large  number  of  authorities  are  then  cited  by  our  brother  Meb- 
oiTB,  who  delivered  the  opinion  of  the  court,  in  support  of  his  posi- 
tion, which  we  need  not  repeat.  Indeed,  I  do  not  understand  that  the 
soundness  of  the  rule  was  seriously  questioned  upon  the  trial  below. 
It  was  in  the  application  of  the  rule  to  the  facts  of  the  case  that  the 
learned  judge  lell  into  error.  By  the  defendant's  fifth  point  he  was 
called  upon  to  instruct  the  jury  "  that  the  men  employed  in  the  shops 
of  the  aefendant,  and  the  men  employed  in  the  shop-yard  to  take  m 
and  out  cars  loaded  with  supplies  for  use  in  the  shops,  and  to  load  and 
unload  them,  all  being  under  one  common  foreman,  are  fellow  servants, 
and  for  the  negligent  acts  of  any  one  of  them,  not  communicated  to 
the  general  foreman,  no  recoverycan  be  had."  The  learned  judge 
answered  this  point  as  follows:  "We  decline  to  affirm  this  point.  It 
calls  upon  us  to  say  in  substance,  as  respects  the  question  here,  and  the 
acts  under  investigation,  that  Bell  and  O'Dea  and  Vedder  were  fellow 
servants  and  eo-latK>rer8,  and  that  we  decline  to  do." 

The  accident  bv  which  the  plaintiff  below  was  injured  occurred  in 
the  shops  of  the  defendant  company.  These  shops  are  not  all  under 
one  roof,  but  the  foundry,  hammej*  shop,  and  paint  shop  are  separate 
from  the  general  machine  shop,  which  is  about  seven  hundred  feet 
long.  Between  the  foundry  and  paint  shop,  and  machine  shop,  a  track 
is  laid  for  the  purpose  of  bringing  in  materials  and  supplies  to  the  vari- 
ous shops  from  the  main  track,  and  for  carrying  out  the  castings,  cars, 
locomotives  and  repau^  and  manufactured  articles  upon  the  main 
track,  for  distribution  over  the  road.  All  of  these  works  and  the  men 
employed  therein  were  under  the  general  charge  of  one  Y.  Blackburn, 
who  was  known  as  the  master  mechanic,  and  under  him  was  a  general 
foreman.  The  power  of  employing  and  discharging  men  was  with  the 
master  mechanic  Each  shop  had  its  foreman,  and  imder  him  were 
certain  gang  foremen  who  had  charge  of  ^uiss  of  men  engaged  in  the 
performance  of  particular  duties.  0.  O.  V  edder  was  gang  foreman  of 
the  turning  department,  and  had  chai^  of  making  rods  and  links,  and 
of  gas  ancT  steam  pipe  and  fitting.     M.  H.  Pope  had  charge  as  a  boss 
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of  a  ^ang  of  men  whose  boBiness  it  was  to  bring  in  ears  loaded  with 
materials  and  sapplies  for  the  shops,  from  the  main  track,  take  them 
into  the  paint  shop,  foundry,  and  other  shops,  and  unload  them  there, 
and  to  load  any  manufactured  articles  or  supplies  from  the  shops  into 
cars  for  distribution  along  the  road.  The  plaintiff  was  employed  on  a 
ear  runni^  into  the  shops  for  the  purposes  above  stated,  in  the  ^ear 
1881,  O.  D.  Falkenbury,  who  was  foreman  of  the  foundry,  obtamed 
permission  of  the  master  mechanic  to  run  a  gas  pipe  fit>m  the  paint 
shop  to  the  foundry.  This  was  done  by  O'Dea,  one  of  the  ^  fitters, 
who  carried  the  pipe  across  the  track  at  an  elevation  of  sixteen  feet 
three  inches  above  the  rail.  This  occurred  on  the  29th  of  June,  and 
the  same  afternoon  the  plaintiff  was  struck  by  this  pipe  when  standing 
on  the  top  of  a  car  in  passing  under  it,  but  was  not  mpired.  .The  pipe 
was  of  such  a  height  as  not  to  hit  a  man  seated  on  tho  cars,  or  when 
standing  up  if  he  stooped  a  little.  Pope,  the  foreman,  was  told  of  it 
andfsaia  he  would  see  Hawthorne,  the  general  foreman,  about  it,  and 
the  plaintiff  says  Pope  told  him  it  would  be  taken  down.  This  was 
not  done,  and  the  next  day  the  plaintiff  was  again  struck  by  the  same 
pipe,  and  injured,  for  which  injury  this  action  was  brougnt  in  the 
court  below. 

It  is  too  plain  for  argument  that  the  men  engaged  at  work  in  these 
different  shops,  including  the  different  foremen  and  gang  bosses,  were 
in  the  same  common  employment  It  is  also  equaDy  dear  that  the 
plaintiff  and  the  rest  of  the  gang,  who  with  him  were  running  cars  in 
:and  out  of  the  shop  to  take  in  supplies  and  to  take  out  finished  work, 
were  in  the  same  common  employment.  The  difference  in  rank  or 
position  makes  no  difference  as  has  been  repeatedly  held.  The  gang 
laborer  and  the  gang  boss  or  foreman  occupy  precisely  the  same  position. 
It  is  only  when  the  niaster  or  superior  places  the  entire  charge  of  his 
business,  or  a  distinct  branch  of  it,  in  the  hands  of  an  agent  or  subordi- 
nate exercising  no  discretion  or  oversight  of  his  own,  that  the  master 
is  held  liable  £)r  the  negligence  of  such  agent  or  subordinate.  MvUen 
V.  The  Steamship  Co.^  78  renn.  St.  25.  The  latter  must  have  a  general 
power  and  control  over  the  business,  not  a  mere  authority  to  superin- 
tend a  certain  class  of  work,  or  a  certain  gang  of  men,  in  order  to  make 
the  master  liable.  There  was  nothing  of  the  kind  here.  The  accident 
was  caused  by  the  negligence  of  the  workmen  who  put  up  the  gas  pipe. 
If  they  had  been  ordered  by  the  master  mechanic  to  put  up  me  pipe 
where  and  as  it  was  placed,  the  n^ligence,  if  any,  would  have  been  tne 
negligence  of  the  master  for  whi^  the  defendants  would  have  been 
responsible.  Such  was  not  the  case.  The  most  that  can  be  urged  was 
that  the  master  consented,  or  to  make  it  stronger,  directed  imX  a  gas 
pipe  should  be  carried  from  the  paint  shop  to  the  foundry.  If  in  doing 
so,  the  men  employed  in  putting  it  up  did  their  work  negligently,  and 
a  fellow  workman  was  injured  thereby,  it  was  the  negligence  of  men 
engaged  in  the  same  common  employment ;  hence  it  was  not  the  negli- 
gence of  the  master,  and  consequently  not  that  of  the  company. 

This  view  is  not  in  conflict  with  the  case  of  Penn.  dk  ifew  York 
Canal  and  Railroad  Co.  v.  Ledie^  42  Leg.  Int.  267.  In  that  case 
Leslie  and  Mason  were  respectively  engineer  and  fireman  of  a  gravel 
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train,  and  the  negligence  complained  of  was  that  of  a  boiler-maker  in  a 
repair  shop.  It  was  held  under  the  circnmstanees  of  the  case  that  there 
was  no  connection  between  them ;  that  the  plaintiff  had  no  more  busi- 
ness in  and  abont  the  company's  machine  shops  than  if  said  shops  had 
belonged  to  some  other  company  or  individual.  This  case  was,  perhaps, 
a  dose  one,  yet  it  differs  essentially  from  the  one  in  hand.  Here  the 
plaintiff  was  admittedly  employed  in  and  about  the  shops ;  his  business 
was  to  take  the  material  in  and  out  as  before  stated. 

We  cannot  affirm  this  case  without  extending  the  doctrine  of  respon- 
<Uat  superior  to  an  unreasonable  length. 

Judgment  reversed. 


Warren  et  al.  v.  Steer. 
May  17,  1888. 

Tbstdcokt  —  EviDENCB  —  Wftness  —  Ttflb  —  Trtjbt. 

k,  was  offered  as  a  witness  on  a  trial  and  his  testimony  was  heard ;  in  the 
progreBB  of  the  case  and  before  the  testimony  was  finished,  the  incompetency  of 
A.  was  disclosed,  whereapon  the  trial  judge  ordered  his  testimony  to  be  stricken 
oat  and  in  the  charge  instructed  the  jury  to  disregard  it.  Heldy  the  court  had 
committed  no  error  in  not  excluding  the  testimony  of  A.  till  his  incompetency 
appeared. 

The  rule  that  where  one  of  the  parties  to  a  contract  in  litigation  is  b^  death 
denied  the  privilege  of  testifying  in  relation  to  it,  the  policy  of  the  law  will  close 
the  month  of  the  other,  does  not  apply  to  actions  involving  tne  title  to  real  estate. 

6.,  the  husband  of  C.,  bid  off  re«l  estate  at  a  public  siue;  the  purchase-money 
was  applied  by  D.,  who  was  the  brother  of  C;  the  deed  was  made  out  in  the 
name  of  C.  as  grantee;  D.  took  possession  and  retained  it  till  his  death.  Held, 
that  whether  or  not  a  trust  resulted  to  D.  depended  upon  a  presumption  of  an 
Intention  to  that  effect  arising  from  the  payment  of  the  purchase-money  by  him, 
and  as  the  facts  to  raise  the  presumption  were  shown  by  parol,  of  course  the 
presumption  might  be  overcome  by  parol  evidence  of  an  actual  intention  other- 
wise. 

Error  to  the  court  of  common  pleas,  No.  2,  of  Philadelphia  county. 
This  was  an  action  of  ejectment ;  the  facts  are  stated  in  the  opinion. 

Waiter  J.  Bvdd  and  Wm.  Hopple^  Jr.^  for  plaintiflFs  in  error.  War- 
ren was  the  "  assignor  of  the  thing  or  contract  m  action  "  —  Act  of  1869 
— and,  being  dead,  Steer  was  clearly  incompetent  to  testify  to  the 
declarations  made  to  him  by  Warren  in  his  life-time.  Kama  v.  Tbn- 
n^,  16  Sm.  297 ;  Arthv/t  y.  Eing^  3  Norr.  525 ;  Hesa  v.  Oourley^  8 
id.  195 ;  Wdltman  v.  HerdiCj  9  id.  459 ;  Evnng  v.  Ewing^  15  id.  351 ; 
Froii  Appeal,  Lee.  Int.  858,  Sept.  19,  1884.  The  deed  of  Richard 
W.  Steel  and  wife  to  MaiT  Ann  Davis,^  dated  February  18,  1854, 
acknowledged,  but  not  recorded,  was  produced  on  call  by  the  plain tiflfs 
in  error,  wno  were  in  possession  of  the  premises.  Its  admission  in  evi- 
dence to  show  title  in  the  defendant  in  error  was  objected  to,  unless 
possession  of  the  premises  in  Mary  Ann  Davis  was  shown,  and  proof 
dflo  of  the  deliverv  of  the  deed  to  her  by  Steel,  the  grantor,  or  by  War- 
ren. Steer  was  called  to  testify  to  her  possession  under  the  deed.  His 
knowledge  was  derived  from  Warren's  alWed  admissions  to  him,  made 
*fter  1856.  Steer  was  incompetent  to  testify  to  these  admissions.  The 
deed  was  an  ancient  one,  and  was  no  evidence  of  title  in  Mrs,  Davis, 
unaoeompanied  by  proof  of  possession  in  her.     Thomae  v.  Barlocker^ 
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1  Dal.  14 ;  Skailer  et  al  v.  Brandy  6  Binn.  435.  "  Whilst  one  of  the 
parties  to  a  contract  in  litigation  is  denied  the  privilege  of  testifying, 
the  policy  of  the  law  is  to  dose  the  mouth  of  the  other."  Grcuoes  v. 
Ormny  7  Harr.  176 ;  Cambria  Iron  Co.  v.  Tomhy  12  Wr.  387 ;  JEortw 
V.  Tanner^  16  P.  F.  S.  297 ;  Fross^  Appeal^  Le^.  Int.  358,  Sept.  19, 
1884.  Asain,  both  he  and  his  wife  had  a  direct  interest  in  maintaining 
Steer's  title  that  was  not  affected  by  the  release.  Mrs.  Davis  was  the 
trustee  for  Warren,  or  he  was  her  agent  for  the  property.  If  he  was 
her  agent,  his  estate  is  liable  to  account  to  her  for  the  rents  of  the  prop- 
erty prior  to  his  death,  and  the  plaintiffs  in  error  since  that  time  to  the 
date  of  the  conveyance  to  Steer,  and  the  verdict  in  this  suit  in  favor  of 
Steer  would  be  conclusive  proof  of  such  agency.  Stub  v.  Zees^  7  Watts, 
43 ;  Cambria  Iron  Co.  v.  Tomb,  12  Wr.  387.  The  fact  that  the  prop- 
erty was  {)aid  for  with  the  money  of  Warren  is  sufScient  to  e8t£A>li^ 
pnmayo^  a  trust  in  his  favor.  Lynch  v.  Cox^  23  Penn.  St.  265; 
Besfs  Ex.  V.  GraybiU,  28  id.  66 ;  Bamet  v.  DougheHy^  32  id.  371 ; 
Edwards  v.  Edward9y  39  id.  369.  This  prima  facie  trust  is  liable  to 
be  overthrown  by  proof  that  the  payment  was  a  gift  of  the  money  to 
the  grantee  of  the  legal  title.  If  the  evidence  does  not  show  the 
intent  of  the  parties  in  the  transaction,  the  presumption  was  not  that  the 
payment  was  meant  as  a  gift  of  the  raoney^  but  that  the  grantee  con- 
sented to  take  and  hold  the  title  in  trust.  Lynch  v.  Cba?,  23  Penn.  St 
265  ;  Edwards  v.  Edwards,  39  id.  369.  It  may  be,  however,  that  if 
the  purchaser  stands  in  loco  parentis  to  the  nominee  in  the  deed,  the 
moral  obligation  to  provide  for  such  a  party  is  recognized  and  an 
advancement  presumed  and  a  presumption  raised  of  a^ift  of  the  money 
and  premises  to  such  nominee.  Edwards  v.  Edwards^  39  Penn.  St 
369-377.  But  brothers  and  sisters  are  not,  with  this  rule,  as  to  pre- 
sumed advancement  or  gift.  See  Edwards  v.  Edwards,  39  Penn.  St.  377 
^^  A  gift  is  a  contract  executed,  and  must  be  accompanied  with  sudi  a 
delivery  of  possession  as  makes  the  disposal  irrevocable ;  the  delivery 
must  be  according  to  the  nature  of  the  subject,  and  the  donor  must,  in 
some  form,  relinquish  not  only  the  possession,  but  all  dominion  over 
it"  Fross' Appeal,  Leg.  Int,  September  19, 1884,  p.  358.  "  The  real 
question  is  not  so  much  what  was  intended  by  the  donor,  as  what  the 
donor's  understanding  was  —  what  he  claimed  and  did.".  Campbell  v. 
Braden,  15  Norr.  388 ;  Ewing  v.  Ewing,  id.  381.  The  uncorrooorated 
testimony  of  a  single  witness  contradicting  a  writing,  which  writing  is 
corroborated  by  plaintiff's  testimony,  is  not  suflScient  to  overthrow  the 
written  contract.  PhUlipfv.  Meily,  Leg.  Int,  Januaiy  9, 1886,  p.  18. 
The  acknowledgment  before  a  magistrate  of  the  due  execution  of  a 
mortgage  by  a  married  woman  cannot  be  overthrown  by  her  mere  state- 
ment that  siie  did  not  fully  understand  the  paper.  The  uncorroborated 
oath  of  the  maker  of  an  instrument  of  writing,  contradicted  by  the  oath 
of  the  opposite  party,  is  not  sufficient  evidence  to  submit  to  the  jury 
upon  the  question  oi  the  reformation  of  the  instrument  Oppenheuner 
V.  Wright,  Leg.  Int,  January  9,  1885,  p.  18. 

Henry  Reed  and  TFm.  W.  Wittbank,  for  defendant  in  error.    As  to 
resulting  tnist,  Sirimpjl&ry.  Roberts,  18  Penn.  St  298.  K  ferns  oonert^ 
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like  an  infant  or  lunatic,  may  be  a  trustee,  but  subject,  necessarily,  to 
her  l^al  incapacity  to  deal  with  real  estate  vested  in  her.  Dundas  v. 
BidMe,  2  Penn.  St.  160;  Still  v.  Rvby,  86  id.  373.  Her  husband 
mast  join  in  her  deed  as  in  otiier  cases.  Hill  Trustees,  *287,  note  and 
cases  cited;  Perry  Trusts,  §  60 ;  1  Fonblanque  Eq.  92. 

Clark,  J.  This  ejectment  was  brought  to  recover  the  possession  of 
a  lot  of  ground,  situate  on  the  east  side  of  Eighteenth  street  south  of 
Wood,  formerly  in  the  district  of  Spring-Garden  in  the  city  of  Phila- 
delphia. Bicliard  W.  Steele,  it  is  admitted,  was  in  the  year  1854  the 
ovrck&r  of  the  ground  in  Question ;  in  that  year  Steele  exposed  the  lot  to 
sale  by  auction  at  the  puolic  exchange,  and  William  J.  Warren  became 
the  purchaser  thereof,  his  brother-in-law,  Henry  Davis,  bidding  it  in 
for  nim,  at  the  sum  of  $600  or  $650.  Warren,  it  is  conced^,  also 
paid  the  purchase-money  from  his  own  funds,  together  with  all  the 
expenses  of  the  conveyance  but  took  the  title  in  the  name  of  his  sister, 
Mary  Ann  Davis,  wife  of^enry  Davis.  The  defendant's  contention  is, 
that  a  trust  resulted  to  William  J.  Warren,  as  the  source  and  origin  ^of 
the  consideration,  and  their  claim  is  under  him. 

The  plaintiff  claims  title  under  a  conveyance  from  Mary  Ann  Davis, 
executed  after  the  decease  of  William  J.  Warren,  and  dated  May  6, 
1875. 

As  the  case  stood,  when  Edward  J.  Steer  was  offered  as  a  witness,  he 
was  clearly  competent ;  when  in  the  progress  of  the  trial,  and  before 
the  testimony  was  closed,  his  incompetency  appeared,  his  testimony 
was  stncken  out,  and  in  the  charge  the  jury  was  distinctly  instructed 
to  entirely  disregard  it.  The  learned  court  was  not  obliged  to  antici- 
pate the  defense,  and  could  not  exclude  the  witness  until  his  incompe- 
tency appeared.  The  first  assignment  of  error  is,  therefore,  not  sus- 
tained. 

Neither  Henry  Davis  nor  his  wife  were  parties  to  the  suit,  and  after 
the  execution  of  the  release  to  them  by  Edward  J.  Steer  they  had  no 
interest  in  the  result.  The  subject-matter  of  the  suit  was  the  title  and 
possession  of  real  estate,  and  the  action  ejectment.  The  rule  laid  down 
in  a  lai^  number  of  cases  in  this  court,  and  recently  declared  in  Frasi 
AppeoTy  15  W.  N.  C,  648,  that  where  one  of  the  parties  to  a  contract 
in  litigation  is,  by  death,  denied  the  privilege  of  testifying  in  relation 
to  it,  the  policy  of  the  law  will  close  the  mouth  of  the  other,  applies  to 
enits  upon  choses  in  action  only ;  although  it  would  be  difficult,  perhaps, 
to  assign  the  reason  for  the  distinction,  a  long  line  of  cases  show  that 
the  rule  has  never  been  held  to  apply  to  actions  involving  the  title  to 
real  estate.  Henry  Davis  was,  therefore,  not  incompetent  as  a  party 
to  the  suit,  nor  upon  the  ground  of  interest  or  upon  any  rule  of  public 
policy.  He  was  clearly  competent  prior  to  the  passage  of  the  act  of  1 869, 
and  that  act  has  not  rendered  any  witness  incompetent,  who  was  not  so 
before  its  passage.  The  fourth,  nfth  and  sixth  assignments  are,  there- 
fore, not  sustained. 

It  is  well  settled  as  a  general  rule  of  equity,  that  where  a  purchaser 
of  real  estate  pays  the  purchase-money  out  of  his  own  funds,  as  his  o:wn, 
taking  the  title  m  the  name  of  another,  the  ownership  of  the  money 
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will  draw  to  it  an  equitable  interest  in  the  land;  he  will  be  presumed  to 
have  bought  for  himself,  and  the  beneficial  title  to  the  property  -will 
be  in  him.  To  this  general  principle  there  are  well-known  exceptions^ 
but  the  case  in  hand  does  not  fall  within  them.  It  is  not  claimed  that 
William  J.  Warren  occupied  any  such  relation  to  Mary  Ann  Davis,  the 
nominee  in  the  deed,  as  created  any  obligation  on  his  part,  moral 
or  otherwise,  to  provide  for  her ;  although  a  sister  she  must,  in  this 
transaction,  be  treated  as  a  stranger.  EdAJoards  v.  Edwards^  3  Wr.  369, 

The  intention  of  the  parties,  at  the  time,  is  the  essential  element ;  for 
if  Warren  paid  the  consideration  as  his  own,  and  not  for  his  sister,  the 
beneficial  title  is  his ;  his  declarations  afterward  made,  and  not  besLring 
upon  his  intention  at  the  time,  cannot  affect  his  title,  or  vest  in  his  sister 
an  estate,  which  at  the  execution  of  the  deed  was  the  estate  of  Warren 
himself. 

Henry  Davis  is  the  only  witness  who  testifies  as  to  the  circumstances 
attending  the  purchase  of  the  property  by  Warren.  He  says  that  on 
the  day  of  the  purchase,  Warren  came  to  his  house  in  Camden,  and 
safd  to  him :  "Henry,  there  is  a  lot  in  dispute  between  me  and  Mr, 
Steel  f  the  best  of  my  knowledge,  he  said  that  they  had  a  lawsuit  aboat 
it,  and  it  went  to  court,  and  they  could  not  collect  the  expenses  off  the 
lot ;  and  he  says  :  "  It  is  to  be  sold  at  the  Exchange  to-night ;  I  want  yon 
to  come  over  and  bid  it  in ;  if  you  will  I  will  give  it  to  your  wife  and  make 
her  a  deed  for  it.  My  brother-in-law  was  a  speculator,  and  I  thought 
he  might  get  me  into  trouble,  and  I  says  to  him, "  William,  if  there  is 
nothingwrong  in  it,  I  will  do  it."  He  states  that  he  attended  the  sale 
at  the  Exchange  as  requested ;  that  Warren  stood  beside  him,  and 
urged  him  to  bid,  and  that  the  property  was  knocked  down  to  him  at 
the  sum  stated. 

The  declarations  of  the  parties  subsequently  made,  and  their  conduct 
in  the  management  and  control  of  the  property,  are  only  material  as 
they  bear  upon  the  intention  of  the  parties  at  the  time. 

Davis  testifies  that  in  the  same  year  —  1 864  —  he  was  about  to  remove 
to  Cape  May ;  that  Warren  brought  the  deed  to  his  house  in  Camden, 
laid  it  upon  the  bureau,  stayed  several  hours ;  took  tea  with  the  family, 
and  as  he  was  about  to  leave  said :  ^^  Mary  Ann,  as  long  as  you  are 
going  to  move  away,  I  will  take  the  deed,  and  take  care  of  it  for  you, 
and  if  anv  thing  happens,  I  will  see  to  it  for  you ;"  that  he  took  the 
deed  with  him,  and  has  since  retained  it  in  his  possesion ;  that  he 
f  requentljr  spoke  of  the  lot  as  ^^  Mary  Ann's  lo^^"  and  at  one  time  said : 
"  I  am  goin^  to  put  your  wife  up  a  house  on  that  lot ;  these  two  walk 
are  mine  adjoining,  and  all  I  have  got  to  do  is  to  pick  into  these  wfdls, 
put  in  the  loist,  build  the  front  andback,  and  I  have  got  a  house  I  have 
almost  collected  rent  enough  to  j)ay  it."  He  further  states  that  at 
another  time,  whilst  the  witness  resided  at  Eio  Grande,  Warren  said  m 
the  presence  of  Mrs.  Davis,  that  the  lot  was  domg  her  no  good,  and  if 
they  were  agreed  he  would  sell  it,  and  give  her  the  money ;  "  when  he 
came  back  Main,"  says  the  witness,  "  he  said :  ^  Mary  Ann,  I  have  come 
to  get  a  deed  for  tliat  property ;  I  am  offered  $3,000  for  it ;  and  I  want 
to  sell  it  for  you ;  I  cannot  unless  you  give  me  a  deed.'  "  I  told  him  I 
could  not  or  would  not.  Then  he  coaxed  me  to  do  it  without  any  money 
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or  any  valaation  on  it ;  he  tried  to  coax  me  to  do  it.  Says  I,*  *  William, 
I  won't  do  it."  It  never  was  mine ;  it  was  my  wife's.  It  was  mine 
by  promise.     You  promised  it  to  me  if  I  would  go  and  buy  it ;  you 

Sromised  to  rive  it  to  my  wife ;  it  was  mine  by  promise  and  her^n  by 
eed.''  Ana  says  I,  "  1  shall  not  sign  the  deed.^'  Well,  he  says,  "  it 
is  ^od  for  nothing  without  you  do."  Says  I,  "  I  have  nothing  to  do 
witn  it ;  it  don't  belong  to  me  ;  it  belongs  to  my  wife." 

Mr.  Davis  is  corroborated,  to  some  extent,  by  the  testimony  of 
Samael  and  Susan  Izzard ;  the  latter  stated  that  in  July  or  August, 
1873,  Mr.  Warren  came  to  Rio  Grande,  where  Henry  Davis  then 
lived ;  that  whilst  he  was  there  he  had  a  conversation  with  her,  in 
which  he  stated  that  he  came  down  to  see  Mrs.  Davis,  to  get  a  deed 
for  the  property  that  Mrs.  Davis  held  for  some  property  in  the  city  ; 
that  he  ifad  an  offer  for  it,  and  thought  he  would  come  down  and  get 
the  deed,  and  sell  the  property,  and  give  her  the  money,  $3,000 ;  that  the 
money  would  do  her  more  good  than  the  property. 

The  deed,  it  is  true,  was  never  fuUy  delivered  to  Mrs.  Davis,  but  'as 
Warren  was  the  active  party  in  the  purchase,  the  delivery  to  him  was 
sufficient.  The  title  of  Steele  was  certainly  divested  as  soon  as  the 
purchase-money  was  paid  and  the  deed  passed  to  Warren ;  the  title 
thereafter  was  a  matter  between  Warren  and  Mrs.  Davis ;  she  was  not 
bound  to  accept  it ;  but  it  is  shown  that  she  did,  and  she  now  claims 
that  it  is  in  fact  the  absolute  expression  of  the  intent  of  the  parties. 

On  the  other  hand,  it  is  shown  that  Warren,  from  the  date  of  his 
purchase,  held  the  deed  in  his  own  hands ;  that  he  entered  into  and  con- 
tinued in  the  apparent,  actual  uninterrupted  possession  and  enjoyment 
of  the  property,  until  the  time  of  his  decease,  in  the  year  1874 ;  that  m 
1855  he  erected  upon  it  a  carpenter  shop,  leased  it  from  year  to  year,  in 
bis  own  name,  to  various  tenants,  received  the  rent,  kept  up  the  repairs, 
paid  the  taxes,  and  to  the  time  of  his  decease  never  accounted,  or  was 
called  upon  to  account,  to  his  sister,  or  any  other  person,  for  the  posses- 
sioD,  or  for  the  rents,  iserues  and  profits  which  have  accrued.  Since  the 
decease  of  William  J.  Warren,  his  widow  and  heir  at  law,  the  defend- 
ants below,  have  continued  in  the  enjoyment  of  the  property,  and  are 
stfll  in  the  possetsion,  claiming  under  him. 

Whether  or  not  a  trust  reralted  to  Warren  at  the  time  of  the  pur- 
chase in  1854  depends  wholly  upon  a  presumption  of  an  intention  to  that 
effect,  arising  from  the  payment  of  the  purchase-money  by  him ;  the 
facts  to  raise  this  presumption  are  shown  by  parol,  and  of  course  the 
presumption  may  be  overcome  by  parol  evidence  of  an  actual  intention 
otherwise.  * 

If  the  testimony  of  Henry  Davis  is  believed,  the  property  was  pur- 
chased directly  for  the  benefit  of  Mrs.  Davis,  and  tbe  purchase-money 
was  paid  upon  the  footing  of  an  express  promise  to  that  effect ;  under  such 
a  state  of  facts  no  presumption  of  a  trust  in  his  own  favor  could  arise. 
1^  it  what  the  court  distinctly  declared  in  the  answer  to  the  defend- 
ant's fifth  point.  But  if  the  testimony  on  this  point  was  not  believed, 
or  if  the  language  employed  by  Warren  was  such  as  to  render  his  pur- 
pose and  meaning  uncertain  or  ambiguous,  the  fact  that  afterward,  and 
apparently  in  pursuance  of  the  promise  to  convey  to  his  sister,  the 
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property  was  actually  conveyed  to  her,  taken  with  the  several  declara- 
tions of  Warren  subsequently  made,  certainly  tends  to  show  that  this 
was  the  settled  purpose  of  his  mind  at  the  time.  The  retention  of  the 
deed,  the  continuity  of  the  possession  in  Warren,  his  continued  ac^of 
ownership  and  control,  are  lacts  of  a  strongly  rebutting  character,  bat 
their  effect  was  wholly  for  the  jury. 

We  are  of  opinion  that  there  was  abundant  evidence  to  justify  the 
submission  ;  the  veracity  of  the  witness  and  the  conflict  in  the  evidence 
were  matters  with  which  we  have  nothing  to  do.  Upon  a  carefnl 
examination  of  the  whole  record  we  find  no  error,  and 

The  judgment  is  affirmed. 


KmosBUBT  V,  Davidson.  • 

May  17,  188«. 
Husband  and  Wife  —  Sepabate  Property  op  Married  Woican — Onttb  Pro- 

BANDI. 

When  a  creditor  seizes  property  in  the  possession  of  a  husband  for  his  debt, 
the  presumption  is  that  it  belongs  to  him  and  not  to  his  wife;  if  the  wife  inter- 
poses a  claim  to  the  property  she  must,  to  sustain  her  position,  establish,  by  clear 
and  satisfactory  evidence,  that  it  is  her  property. 

A  married  woman,  putting  money  of  her  separate  estate  into  the  money  drawer 
used  in  the  management  ot  her  husband's  business,  does  not  thereby  forfeit  her 
right  to  receive  it  again  either  in  the  identical  coin  or  notes,  or  in  otner  of  equal 
vidue. 

Error  to  the  court  of  common  pleas  of  Bradford  county.  The  fects 
are  stated  in  the  opinion. 

D.  O.  De  Witij  for  plain  tiflE  in  error.  Wmgered  v.  FaUon^  14  Norr. 
184;  Sia^  v.  Bowen^  10  id.  153;  Eeily  v.  i?ay,  2  Pear.  216;  Bush  v. 
Vougkt^  5  Smith,  437 ;  Hcloombo  v.  Banks^  11  id.  843;  Diven  v.  ZHven, 
6  id.  Ill;  McCurdy  v.  Cannin^^  14  id.  40;  Oillan  v.  Dtxorij  15 
id.  395.  In  litish  v.  Voughtj  6  id.  444,  Aonew,  J.,  says :  "  Equity 
will  enforce  a  trust  on  a  contract,  but  cannot  create  a  title  where  none 
exists." 

B.  Jt.  Peck,  D^A.  Overton  and  JE  B.  JPareonSj  for  defendant  in 
error.     Li  the  absence  of  clear  and  satisfactory  proof  that   property 

Purchased  by  wife  after  marriage  was  paid  for  out  of  her  separate 
mds,  the  presumption  is  that  it  was  paid  for  by  means  furnished  by 
her  husband.  BradfarcPe  Appeal,  29  Penn.  St.  518:  Topley  v.  Top- 
foy,  81  id.  328;  WaZker  v.  Reamey,  86  id.  410;  Rhodea  v.  Gordon,  88 
id.  277;  Aurand  v.  Schaffer,  48  id.  863;  Bowerf?  Appeal,  68  id.  126. 
That  it  was  paid  for  out  of  the  profits  <ff  business  managed  by  her 
husband,  as  ner  agent,  is  not  enough.  Qamber  v.  Oamber,  18  f  enn. 
St.  868;  Keeney  v.  Good,  21  id.  849;  HdUawell  v.  Hort&Ty  66  id.  375; 
Bucher  v.  Ream,  68  id.  421.  Even  partnership  effects  are  liable  to  be 
attached  in  a  suit  brought  against  one  of  the  partners  to  recover  a  pri- 
vate debt.  McCarthy  v.  Mntden,  2  Dall.  277;  Morgan  v.  Watmaugh, 
5  Whart.  125;  Megee  v.  Bieme,  8  Wr.  50. 

Olabk,  J.  This  action  is,  in  form,  a  foreign  attachment,  brought  by 
George  B.  Davidson,  who  resides  in  Bradford  county,  in  this  Stat^ 
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againBt  A.  C.  Bently,  a  resident  of  Waverly,  in  the  State  of  New  York, 
in  which  a  young  trotting  horse  named  Waxey  B.,  alleged  to  be  the 
property  of  the  defendant,  was  attached  in  the  hands  of  X.  S.  Kings- 
bury, the  garnishee.  On  the  14th  February,  1883,  jud^ent  was 
entered  in  lavor  of  the  plaintiff  and  against  the  defendant,  in  the  sum 
of  $494.38. 

The  present  contention  arises  upon  the  trial  of  the  scire  faoiaSj 
against  the  garnishee;  the  plea  is  nuUahonaj  and  the  defense  under  it 
is,  that  the  trotting  horse  attached  is  not  the  property  of  the  defendant, 
but  was  in  fact  owned  by  Mrs.  A.  W.  Bently,  the  defendant's  wife.  It 
is  admitted  that  the  horse,  Waxey  B.,  when  a  colt,  was  the  property  of 
one  T.  J.  Berry;  that  he  was  of  good  blood,but  was  then  poor,  unnealthy, 
and  of  Kttle  value.  In  October,  1878,  when  the  colt  was  some  eighteen 
months  old,  BeiTy  placed  him  in  the  hands  of  Bently,  to  be  caml  for 
and  trained  for  the  track  as  a  trotter. 

Mrs.  Bently  at  this  time,  it  was  shown,  was,  or  assumed  to  be,  the 
owner  of  a  hvery  establishment  at  Waverly,  which  was  conducted  in 
her  name.  The  testimony  was  somewhat  conflicting  as  to  whether  or 
not  Bently  took  charge  of  the  colt  on  his  own  account,  or  in  the  inter- 
est of  his  wife,  but,  at  all  events,  the  bargain  was  that  Bently  or  his 
wife  was  to  take  the  colt,  care  for  and  " cultivate"  him,  and  when  sold 
one-half  of  the  proceeds  should  belong  to  Berry,  and  the  other  half  to 
Bently  or  his  wue,  as  the  case  may  be.  It  appears,  however,  that  in 
March,  1879,  Mr.  Berry  went  over  to  Waverly  and  sold  the  colt  to  Mrs. 
Bently  for  $70.  The  testimony  is  wholly  to  the  effect  that  the  sale  was 
of  the  entire  interest,  not  of  the  one-half  only ;  and  as  the  husband 
was  present  and  participated  in  the  transaction,  the  purchase  by  the  wife, 
whatever  the  ri^t  of  the  husband  may  have  been,  must  be  treated  as  a 
purchase  of  the  entire  title,  if  she  paid  her  own  money  upon  it. 

When  the  creditor  seizes  the  property  in  the  possession  of  a  husband 
for  his  debt  the  presumption  is  that  it  belongs  to  him,  and  not  to  the 
wife,  and  this,  as  stated  by  the  learned  court  l^low,  is  a  violent  one  and 
is  adhered  to  for  the  purpose  of  protecting  creditors.  If  the  wife  sets 
up  a  claim  to  it  as  against  the  husband's  creditors  she  must  show  that  it 
is  hers ;  the  burden  of  proof  is  upon  her,  and  the  evidence  must  be 
clear  and  satisfactory. 

Mrs.  Bently  testined,  and  in  this  she  was  to  some  extent  corroborated 
by  her  husband,  that  her  mother,  who  lived  in  Kansas,  had  on  several 
occasions  given  her  money  ;  that  in  the  fall  of  1878  her  mother  was  at 
Waverly,  and  gave  her  $70 ;  that  she  kept  this  money  in  the  drawer 
with  the  money  received  from  the  livery,  but  separate  from  it,  and  in 
the  spring  of  1879,  when  she  bought  the  colt  from  Berry,  she  applied 
$50  of  tms  money  on  the  purchase;  that  the  remaining  $20  remained 
in  the  drawer,  and  was  used  and  applied  by  her  indiscriminately,  with 
the  other  moneys  therein,  in  buying  such  things  as  she  needed.  In 
sixty  days  thereafter  she  took  $20  Irom  the  same  drawer,  and  in  com- 
pliance with  her  contract  paid  the  balance  of  the  purchase.  The  colt, 
it  appears,  afterward  grew  to  be  a  valuable  horse  and  exhibited  unusual 
power  for  speed ;  he  was  estimated  to  be  worth  from  $1,500  to  $2,000. 
There  is  no  evidence  that  Mrs.  Bently  purchased  and  paid  for  the 
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lively  with  her  own  funds ;  as  to  Bently's  creditors,  the  presumption 
is  that  the  livery  was  his,  but  the  $70  wmeh  Mrs.  Bently  received  from 
her  mother  was  her  money,  and  it  did  not  become  any  less  hers  from 
the  fact  that  she  kept  it  in  the  money-drawer  of  the  livery. 

If  the  evidence  of  Mrs.  Bently  be  true,  and  it  is  not  contradicted, 
the  $50  which  she  first  paid  upon  the  purchase  of  the  colt  was  the 
identical  money  she  received  from  her  motner  in  the  previous  aatnnin 
and  in  which  her  husband  could  have  no  possible  interest  The  evi- 
dence is  that  the  credit  for  the  balance  was  given  to  her  and  not  to  the 
husband ;  she  then  had  money  on  hand  of  her  own  sufScient  to  paj  it, 
and  it  was  upon  the  faith  of  her  ability  to  pay  the  credit  was  given. 
The  money  which  she  afterward  did  pay  was  taken  from  the  drawer,  in 
discharge  of  the  debt  the  drawer  owed  her,  for  the  money  she  had  pre- 
viously deposited  in  it.  If,  instead  of  being  the  wife  of  Bentlj,  she 
had  been  his  business  manager  or  clerk,  it  would  not  be  doubted,  we 
think,  that  she  might  reimburse  herself  for  funds  of  her  own  she  had 
thus  applied,  and  we  cannot  see  upon  what  rule  of  law  a  wife  may  not 
do  the  same. 

The  learned  court  seemed  to  suppose  that  in  order  to  validate  her 
right  to  this  colt  Mrs.  Bently  was  obliged  to  show  that  she  had  a  ri^t 
to  the  livery  also ;  that  she  could  not  put  her  own  money  into  the 
money-drawer  used  in  the  mana^ment  of  her  husband's  business  with- 
out absolutely  forfeiting  her  n^ht  to  it.  She  might,  we  think,  have 
Eut  her  money  in  the  drawer,  or  indeed  in  his  pocket-book,  and  siiffered 
im  to  carry  it  upon  his  person  for  her,  or  she  might  have  loaned  it  to 
him,  and  in  either  case  she  had  a  ri^ht,  with  his  consent,  to  receive  it 
back  again,  in  the  same  or  other  bills  as  she  chose.  llieTe  is  no  evi- 
dence that  by  depositine  the  money  in  the  drawer  she  intended  to 
bestow  the  money  as  a  ^ift  to  her  husband,  on  the  contrary,  she  assumed 
to  be  the  owner  of  the  livery ,  as  between  herself  and  her  husband  she 
was  the  owner ;  the  money  was  pnt  into  the  drawer  as  her  own  monej, 
and  was  drawn  out  again  as  her  own.  We  think  the  learned  oonrt 
erred  in  giving  binding  instructions  to  the  jury  that  m  any  event,  tmder 
the  evidence,  the  plaintiff  below  was  entitled  to  receive  at  least  two- 
sevenths  of  the  value  of  the  horse.  The  whole  question  was  one  of  fact 
for  the  determination  of  the  jury,  and  the  cause  should  have  been  so 
submitted. 

The  judgment  is  reversed  and  a  YeniTe/aoias  de  novo  awarded. 


CONLYN  AHD  BaRBEB  V.   PaBKBB,  FOB  UsB,  EtO. 

May  17, 1886. 

JuDGHBNT  — Scms  Faoiab  TO  Revfts — Dbfbkbs — Mabbibd  WoicAN  —  Govts- 
TUBE— Affidavit  of  Dbfbnsb. 

On  a  acirefaciM  to  revive  a  judgment,  the  merits  of  the  original  jadgment 
cannot  be  inquired  into  so  as  to  admit  a  defense  which  might  have  been  set  up  in 
the  original  suit 

A  judgment  was  entered  upon  a  judgment  bond  signed  bj  A.  and  also  br  B., 
the  latter  a  married  woman,  the  fact  of  her  coverture  was  not,  howeveir,  luaoed 
upon  the  record ;  later,  the  defendants  signed  an  amicable  iei/refaeiai  to  revive ; 
later,  the  husband  of  B  died,  and,  later,  a  9e^e  facias  was  issued  to  revive  the 
judgment  again ,  to  wliich  B.  filed  an  affidavit  of  defense,  alleging  that  she  wis 
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a  married  woman  at  the  time  of  executing  the  judgment  bond,  and  she  also 
entered  a  plea  of  coverture  whereupon  a  motion  was  made  to  strike  off  the  plea 
and  enter  judgment  for  want  of  a  su£9cient  afiEklavit  of  defense ;  this  the  court 
ordered  should  be  done.    Held,  there  was  no  error  in  so  ordering. 

Error  to  the  court  of  common  pleas  of  Cmnberland  county. 

This  was  a  rule  to  show  cause  why  judgment  should  not  be  entered 
for  want  of  a  sufficient  affidavit  of  defense.  The  following  is  a  copy 
of  the  opinion  of  the  common  pleas,  per  Herman,  P.  J. : 

"  It  cannot  be  said  that  the  judgment  sought  to  be  revived  in  this 
case  is  void  on  its  face,  for  nowhere  does  the  fact  of  marriage  appear 
either  in  the  record  of  the  original  judgment  entered  to  No.  185,  Jan- 
uary term,  1869,  or  in  that  oi  its  revival  to  No.  174,  January  term, 
1874,  as  was  the  case  in  Dorrcmce  v.  ScoUy  8  Whart.  808 ;  Caia/weU  v. 
Walters^  6  Harr. ;  Quinn^s  Appeal^  6  Norr.  468.  The  judgment  stands 
against  Thomas  Conl^  and  Margaret  Barber,  simply,  and  is,  on  its 
face,  a  perfectly  good  judgment,  which  for  any  thing  appearing  of  record 
therein  woula  not  be  reversed.  Instead  of  joining  issue  with  the 
defendant  on  the  plea  of  coverture,  as  was  done  in  Sevmour  v.  Stibertj 
11  Norr.  499,  this  plaintiff  moves  to  strike  off  the  plea,  and  demands 
iudjgment  ui^der  the  rules,  for  want  of  a  sufficient  affidavit  of  defense. 
This  he  may  do.  On  a  scire  faei(M  to  revive  a  judgment,  no  defense 
can  be  made  except  for  matters  arising  subsequent  to  the  judgment,  the 
merits  of  the  original  judgment  cannot  be  inquired  into  so  as  to  admit 
a  defense  which  might  have  been  set  up  in  the  original  suit  Seymoi^ 
V.  BvierL  supray  1  Tri<*.  Law  of  liens,  §§  227,  228,  229.  In  Sey- 
mour V.  Hviberty  it  was  said :  ^  Instead  of  an  application  to  open  the 
original  judgment,  the  coverture  of  each  of  the  makers  of  the  note  was 
severally  pleaded  and  denied  in  the  replication.  The  defendant  in  error 
did  not  demur  to  the  sufficiency  of  the  plea,  nor  move  to  strike  it  off, 
but  accepted  the  issue  tendered.  It  was  substantially  tbe  same  as  if  it 
had  been  framed  in  tiie  original  judgment.  The  defendimt  in  error 
thereby  waived  her  right  to  exclude  the  evidence  of  coverture.'  But 
here  tbeplaintiff  declines  to  accept  the  issue  tendered  and  moves  to 
strike  on  the  plea,  and  this  he  is  entitled  to  have  done,  for  he  has  not 
in  anv  way  waived  his  right  to  exclude  the  evidence  of  coverture.  The 
plea  being  stricken  off,  the  phuntifi  will  be  entitled  to  judgment  for 
want  of  a  sufficient  affidavit  of  defense.  The  affidavit  sets  up  nothing 
more  than  the  coverture  of  Margaret  Barber  as  a  defense,  and  as  has  been 
seen,  this  is  dearly  insufficient  on  a  scire  facias  to  revive  a  judgment, 
the  coverture  havm^  existed  at  the  time  of  the  giving  of  the  original 
JQdgment,  and  the  ract  nowhere  appearing  in  the  record  thereof  or  of 
Its  revival. 

'*  And  now,  March  25, 1884.  It  is  ordered  and  adjudged  as  follows : 
The  plea  of  coverture  entered  on  behalf  of  Margaret  Barber,  one  of 
the  aefendants,  is  stricken  off,  and  thereupon  judgment  is  entered  for 
the  plaintiff  against  both  defendants  named  in  the  writ,  for  want  of  a 
sufficient  affidavit  of  defense,  for  the  amount  of  the  debt  and  interest 
of  the  judgment  sued  for,  to-wit :  'the  sum  of  $649.32.    By  the  court.*^ 

HepbuTny  Jr.y  A  Stuart^  for  plaintiff  in  error.  A  judgment  con- 
fessed by  a  married  woman  is,  as  a  personal  security,  absolutely  void  -— 
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A  nullity.  Dorra/noe  v.  ScoU^  3  Whart.  309 ;  Schlosser's  Appeal,  8 
P.  F.  8.  493 ;  Wells  v.  Vcm  Dyke,  10  Out.  11 1.  It  will  not  support  an 
execution,  and  the  purchaser  at  a  sheriffs  sale  thereon  takes  no  title. 
Speer  v.  Sample^  4  Watts,  367.  The  ruling  of  the  court  below  was 
based  entirely  on  a  suggestion  —  scarcely  even  a  dictwm.  —  in  Seymour 
V.  Hubert,  11  Norr.  499,  and,  on  the  general  principle  that  on  a  ^cire 
fadaa  to  revive  a  judgment,  no  defenses  can  be  made  except  such  as 
arise  subsequent  to  the  rendition  of  the  original  judgment  This 
principle  is  true  as  a  general  rule.  It  arises,  however,  not  from  the 
fact  that  a  judgment  is  a  record  of  such  high  authority  that  its  validity 
cannot  be  questioned ;  for  it  can  be  questioned,  in  some  instances,  ev^en 
collaterally,  but  from  the  fact  that  the  partv  defendant  has  already-  had 
his  day  in  court,  and  is,  therefore,  estopped  from  ailing  what  it  was 
his  duty  at  that  time  to  have  alleged.  But  the  law  imputes  no  la^^es 
to  a  married  woman.  GaldweU  v.  Scott,  6  Harr.  79.  It  imposes  on 
her  no  dutv  to  appear  and  defend  against  the  original  judgment.  She 
never  had  her  day  in  court,  and  was  not  bound  to  take^  notice  of  the 
proceedings  a^inst  her.  Hence  the  reason  for  the  rule  is,  in  her  case, 
wanting;  anaoessante  ratione  legis,  cessat  ipsa  lex.  The  court  below 
seemed  to  rely  upon  the  fact  that  it  nowhere  appeared  on  the  reoord 
that  Margaret  Barber  was  a  married  woman,  and  that,  therefore,  the 
ruling  in  Dorrance  v.  ScoU,  8  Whart.  309 ;  Caldwell  v.  Walters,  6 
Harr.  79,  and  Quinn^s  Appeal,  5  Norr.  453,  was  not  applicable  to  the 
present  case.  But  nan  sequitur.  It  is  not  because  the  fact  of  noar- 
riage  appears  on  the  record  that  such  ori^nal  judgment  is  void,  but 
because  of  the  marriage  itself.  The  case  of  Hartman  v.  Ogbom,  4  P. 
F.  S.  120,  is  distinguishable  from  the  other  cases  above  cited.  The 
purchaser  at  sheriff's  sale  on  a  judgment  obtained  on  a  mortgage  giv^en 
Dy  a  married  woman,  in  her  maiden  name,  was  held  to  t^e  a  good 
title.  There  the  record  showed  no  disability,  but  it  was  not  on  that 
^ound  that  the  purchaser  took  a  good  title,  but  because  the  proceed- 
ings were  in  rem,  not  in  personam.  Here  no  innocent  purchi^ers  are 
a&cted.  No  notice  of  tne  fact  of  marriage  is  necessary.  The  action 
is  between  the  original  parties.  The  revived  judgment  is,  except  for 
certain  purposes,  a  mere  continuation  of  the  original  action.  Bruner^s 
Appeal,  10  "Wr.  75.  It  reaDy  continues  the  vitality  of  the  original 
judgment,  with  all  its  incidents  from  the  time  of  its  rendition.  Irwin 
V.  l^ixovls  Heirs,  1  Jones,  426.  This  judgment  being  a  nullity,  and 
having  no  vitality,  cannot  be  revived  at  all. 

Edw.  B.  Watts,  for  defendant  in  error.  The  rule  of  law  is  too 
well  established  to  require  the  citation  of  authorities,  that  the  only 
defense  on  a  scire  facias  to  revive  a  judgment  is  a  denial  of  the  exist- 
ence of  the  judgment  or  proof  of  subsequent  satisfaction  or  discharge ; 
the  merits  of  the  original  judgment  cannot  be  inquired  into.  P.  vi  S 
St.  L.  Raihjoay  Co.  v.  Ma/rshaU,  4  Norr.  187 ;  DowUng  v.  MoOregor, 
10  id.  410. 

Per  Curiam.  This  was  a  scire  facias  to  revive  a  judgment,  regular 
|on  its  face,  recovered  against  the  plaintiffe  in  error  on  a  scire  jaoias 
issued  to  January  term,  1874.     That  a  scire  facias  issued  on  a  jndg- 
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ment  against  the  same  parties  to  January  term,  1869.  There  was 
nothing  on  the  record,  either  of  the  ori^nal  or  of  the  revived  jadgment^ 
to  show  the  coverture  of  either  defendant  therein. 

The  plea  of  coverture  to  the  present  scire  facias  was  wholly  inappro- 
priate and  insufficient  to  prevent  the  entrv  of  judgment,  and  there  wa& 
no  error  in  striking  it  off.  It  is  no  denial  of  the  existence  of  the  judg- 
ment on  which  it  issued,  nor  of  satisfaction  or  discharge  thereof.  P. 
C\  <&  St.  Louis  Ra^J/wwy  Co.  v.  Mwrshally  85  Fenn.  St.  187 ;  DowUng 
V.  McGregor^  91  id.  410. 

Judgment  afiSrmed. 


LmoE  V.  Wolf.       ^ 
May  17, 1886. 

Amchanics'  Libn— Looautt  of  thb  BuiLDniG— Description  of  rr. 

A  building  against  which  a  mechanics'  lien  was  filed  was  described  in  the 
daim  as  being  "  on  a  lot  or  piece  of  groand  situate  in  Delaware  township,  North- 
umberland conntj,  State  of  Pennsylvania,  on  the  south  side  of  pnbUo  road  lead- 
ing from  McEwensville  to  Watsontown."  In  point  of  fact  the  building  was 
erected  upon  a  road,  by  way  of  which  the  distance  from  McEwensviUe  to  Wat- 
sontown  was  about  ten  mUes,  whereas  there  was  another  highway  running 
between  the  two  towns  by  way  of  which  their  distance  apart  was  but  two  and 
one-half  miles.  HM,  there  could  be  no  recovery  upon  the  clidm  filed  that 
would  bind  the  building  sought  to  bound. 

The  claim  was  filed  for  material  furnished  for  and  about  the  erection  and  con- 
struction of  a  buildiuff.  "  Size  of  house  of  brick  28x24  feet,  two  stories  hi^h, 
with  kitchen  attached  16x16  feet  and  with  L  used  for  bedrooms  9x16  feet,  idth 
curtilage  appurtenance  about  one  acre  of  ground."  The  brick  house  was  an  old 
structure,  the  roof  of  which  was  renewed ;  the  kitchen  was  new.  HM,  the 
lien  should  have  been  filed  against  the  new  addition. 

EIrror  to  the  court  of  common  pleas  of  Northumberland  oountj. 
The  facts  are  set  forth  in  the  following  copy  of  the  charge  of  the 
common  pleas,  per  Bookefellbb,  P.  J. 

^'  It  occurs  to  me  at  present  that  the  question  in  this  case  is  one  of 
law  principally,  if  not  wholly,  and  that  it  must,  therefore,  be  decided 
by  the  court. 

<*  This  is  a  scire  facias  on  a  mechanics'  lien,  filed  under  the  mechanics' 
lien  law,  by  JacoD  H.  Linck  against  Peter  Wolf,  owner  or  reputed 
owner,  and  Charles  de  Chambot,  contractor.  The  plaintiff  claims  $67.15 
with  interest,  against  the  building  and  grounds  covered  thereby  and  so 
much  other  ground,  immediately  adjacent  thereto  and  belon^ng  to  the 
said  Peter  Wolf,  as  may  oe  necessary  for  the  ordmair  and 
useful  purposes  of  the  same  and  set  forth  as  follows :  Then  lollows 
the  name  of  the  parties  as  set  forth  in  the  lien  and  the  amount  and 
kinds  of  materials  furnished. 

^^  The  act  of  1835  required  the  register  of  a  mechanics'  lien  to  con- 
tain a  specification  of  the  location  of  the  building,  its  size,  the  number 
of  stories,  or  such  other  matter  of  description  as  shall  be  sufficient  to 
identify  the  same.  Hence  as  stated  by  the  supreme  coart,  in  the  case 
of  WasKbwm  t.  JSusseU,  ^it  is  evident  that  the  building  must  be 
described  with  at  least  convenient  certainty  as  regards  both  its  locaUty 
and  its  structure.' 
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'^  The  locality  of  the  building  is  described  in  the  lien  in  this  case  as 
follows :  The  said  building  is  located  on  a  lot  or  piece  of  ground  situ- 
ated in  Delaware  township,  Northnmberland  county  and  State  of 
Pennsylvania,  on  the  south  side  of  public  road  leading  from  McEwens- 
ville  to  Watsontown.  '  That  is  the  whole  description  as  to  locality.' 
A  number  of  cases  have  been  decided  by  the  supreme  court  at  diflFer 
ent  times  on  the  (jnestion  of  what  is  a  sufficient  description  of  the 
locality  of  a  building  in  a  mechanics'  lien,  and  in  all  oi  them  it  has 
been  held  that  the  locality  of  the  building  must  be  substantially  stated. 
It  was  stated  in  the  case  of  Simpson  v.  Murray ^  2  Barr,  76.  '  Althoagh 
as  stated  in  Ewing  v.  Barrett^  4  W.  &  S.  468,  every  mistake  in  filing 
a  claim,  however  trivial,  will  not  invalidate  the  lien,  yet  the  building 
must  be  described  substantially  so  as  to  identify  it 

"  Li  one  case  the  building  was  described  as  being  on  the  west  side 
of  a  public  road  leading  from  one  place  to  another,  but  locating  it  as 
adjoining  another  person's  land,  thus  fixing  its  location.  In  the  present 
case,  as  I  have  stated,  the  location  is  only  fixed  by  stating  that  it  is  on 
the  south  side  of  the  public  road  leading  from  McEwensville  to  Wat- 
sontown. Perhaps  by  straining  the  matter  a  little,  for  the  purpose  of 
enabling  the  plaintiff  to  record  what  may  be  a  meritorious  claim,  we 
might  decide,  that  the  description  as  between  these  parties  and  as  the 
case  now  stands,  would  be  sufficient.  But  as  we  view  it  at  present, 
the  difficulty  in  the  case  is  that  it  is  an  erroneous  and  incorrect  descrip- 
tion. If  tlus  house  was  located  on  the  south  side  of  a  public  road  lead- 
ing from  McEwensville  to  Watsontown,  that  would  be  one  thing. 

"  But  the  evidence  of  the  plaintiff  and  defendant  shows  that  it  is  not 
the  case.  There  is  a  road  leading  directly  from  McEwensville  to  Wat- 
sontown, almost  a  straight  road,  the  distance  beiu^  about  two  miles 
and  a  half,  and  that  is  the  road,  as  we  understand,  that  is  known  as  the 
road  between  those  two  points,  and  Mr.  DeCbambo't,  one  of  the  defend- 
ants in  this  case,  who  was  a  witness  called  by  the  plaintiff,  testified 
that  the  building  was  not  located  along  that  road  or  on  the  south  side 
of  it.  He  was  called  as  a  witness  on  the  part  of  the  plaintiff  and  he 
testified  that  the  building  against  which  this  lien  was  filed,  is  not  located 
along  this  road,  not  on  me  south  side  of  it.  This  and  the  other  evidence 
in  the  case  shows  clearly  that  it  is  not  so  located.  It  seems  clear  from 
the  evidence  that  Mr.  Wolf  is  the  owner  of  a  brick  building,  and  the 
one  too  in  question  in  this  case  against  which  the  lien  was  filed,  but 
along  another  road,  about  three  miles  and  a  half  to  the  north  of  this 
road  referred  to  leading  from  McEwensville  to  Watsontown.  It  is 
clear  it  is  not  on  the  r^  leading  between  those  points.  It  is  true 
you  can  go  that  way,  as  there  is  a  road  leading  from  Watsontown  to 
Mr.  Wolrs  house,  a  distance  of  some  four  miles.  Then  you  can  go 
some  distance  to  what  is  called  the  State  road,  and  thence  from  there 
to  McEwensville,  a  distance  of  some  six  or  seven  miles,  as  stated  by 
the  witnesses,  making  the  distance  around  about  ten  miles  to  go  by  way 
of  Mr.  Wolfs  house.  Now,  it  cannot  be  pretended  that  that  is  the 
road  mentioned  in  this  mechanic's  lien  filed  in  this  case,  and,  there- 
fore, it  is  clear  to  mjr  mind,  that  not  only  is  the  description  of  the  local- 
ity of  the  building  insufficient  in  this  lien,  but  that  it  is  also  an  erro- 
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neouB  description;  so  that  on  a  judgment  obtained  in  this  case,  if  one 
was  obtained,  and  a  sherifi's  sale  had  under  levari  Jacias  he  would 
describe  the  building  as  it  is  described  in  tlie  lien,  and  the  purchaser 
would  get  title  to  a  nouse  and  lot  situated  in  Delaware  township,  on 
the  south  side  of  the  road  leading  from  McEwensville  to  Watson  town, 
if  there  was  any  such  house  there  owned  by  Peter  Wolf.  2  Barr,  76, 
already  referred  to.  Now  that  bein^  the  case,  it  strikes  me  at  present 
that  there  can  be  no  recovery  on  this  lien,  and  that  your  verdict  must 
be  in  favor  of  the  defendant. 

^^  Other  questions  arise  in  the  case,  which  I  may  just  as  well  dispose 
of  so  that,  if  the  case  should  go  to  the  supreme  court,  the  whole  matter 
can  be  decided,  and  thus  end  this  litigation.     The  lien^  then,  describes 
the  building  against  which  it  is  entered  as  follows :     '  A  brick  honse 
28  b^  24  feet,  two  stories  high  with  kitchen  attached,  16  by  16  feet,  with 
curtilage  appurtenant  and  about  one  acre  of  ground.'      The  evidence 
shows  that  the  brick  house,  28  by  24  feet,  two  stories  high,  which  is  the 
main  building,  is  an  old  structure,  and  that  it  was  not  remodeled  and  sub- 
stantially turned  into  a  new  building ;  that  the  shingles  were  taken  off 
and  replaced  with  either  new  shingles  or  slate,  we  don't  know  which ; 
that  the  rafters  were  not  taken  down  but  some  other  slight  improve- 
ments made.     But  it  cannot  be  said  under  the  evidence,  we  think,  that 
it  was  rebuilt  or  constructed  into  a  new  building.    Now,  there  is  no 
general  act  of  assembly  in  this  State,  that  I  am  aware  of,  that  allows 
a  mechanic's  lien  to  be  filed  against  an  old  building  simply  for  repairs. 
But  it  is  contended  on  the  part  of  the  plaintiff  that  tnere  was  a  new 
building.      That  is,  that  the  kitchen  attached  to  this  old  building, 
16  by  16,  with  an  L,  used  for  bed-rooms,  6  by  16,  was  a  new  bnila- 
ing.    If  the  materials  were  furnished  in  this  case  on  the  credit  of  the 
kitchen  and  the  L  attached  to  the  old  building,  the  mechanic's  lien 
would  doubtless  be  good  against  it  even  if  the  materials  so  funiished 
were  used  in  the  old  building  or  not  used  at  all  in  either.     In  the  case 
of  WhaHon  Brothers  v.  D<yuglaB8  <&  SoUy  11  Norr.  66,  the  supreme 
court  decided  that  where  materials  are  furnished  for  a  new  building 
intended  to  be  used  in  connection  with  an  old  manufactnrinff  establish- 
ment, the  mechanic's  lien  therefor  should  be  filed  specifically  against 
the  new  erection,  and  it  is  fatal  to  the  claim  to  file  it  a^inst  the  ^n- 
eral  building.     In  the  case  now  before  the  court,  the  lien  is  filed  against 
the  old  building,  that  is  the  general  or  main  building,  stating,  however, 
the  size  of  the  kitchen  attached  to  it  and  the  L  which,  perhaps,  distin- 
gnishes  the  case  somewhat  from  the  case  of  Wharton  v.  l)<mglass  thsit  I 
nave  just  referred  to.     And  if  the  case  stood  on  that  alone,  perhaps 
I  would  not  be  so  sure  about  my  decision  being  correct." 

S.  P.  Wdvertan  and  William  A.  Sober,  for  plaintiff  in  error.  In 
JSun/np  V.  BarraSy  4  W.  &  S.  467,  it  was  held  that  "  certainty  to  a  com- 
mon intent  is  suflScient  in  a  description  of  property  in  a  mechanic's 
hen."  Kennedy  v.  Hot^e,  6  Wr.  39;  KnahVe  Appeal,  10  B.  186; 
^^  V.  Bcnfhesy  6  id.  18;  Springer  v.  Keyser,  6  Whart.  187.  In 
J^f^ieshach  v.  KMer,  2  Barr,  77,  it  is  held :  **Repairs  and  additions 
n^y  constitute  a  new  erection  within  the  act."    In  NeUon  v.  Camf- 
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hen.  4  Casey,  156,  it  was  held  that  "  it  is  not  necessary  that  a  new 
building  should  he  distinct  from  and  independent  of  older  buildings, 
in  order  to  sustain  a  lien  for  work  done  and  materials  furnished, 
toward  the  erection  and  construction  of  the  building.  The  lien  in 
such  cases  attaches  to  the  whole  building,  and  so  much  of  the  ground 
of  the  owner  adjoining,  as  is  necessary  for  the  use  and  enjoyment  of 
the  building,  for  the  purpose  for  which  it  was  designed.''  The  facts 
of  that  case  so  nearly  accord  with  those  of  this,  that  it  seems  difl5ciilt 
to  distinguish  the  principles  involved  in  both.  The  interpretation  put 
upon  the  mechanics'  lien  law,  and  thereupon  the  rule  laid  down  by  this 
court  in  that  case,  seems  to  have  been  the  result  of  grave  consideration, 
uniformly  followed  from  then  until  now.  See  Lwhtfoot  v.  Krug  et 
al.j  11  Casey,  348;  Pretz  and  Oaualer^s  Appeal^  id.  349;  Ewrman  v. 
Oummvnga  and  Wife^  7  Wr.  322. 

Lorenzo  Everett  and  C.  R.  Savidge^  for  defendants  in  error.  There 
is  nothing  to  show  where,  upon  the  south  side  of  said  road,  the  build- 
ing is.  Said  road  is  more  than  two  miles  long.  Neither  courses  and 
distances,  nor  adjoiners,  nor  other  description  of  the  location  is  given. 
"  It  is  evident  that  the  building  must  be  described  with  at  least  con- 
venient certainty  as  regards  both  its  locality  and  structure."  Wash" 
hum  V.  RuBsdt^  1  Barr,  499.  There  must  be  enough  in  the  descrip- 
tion of  the  locality,  and  other  peculiarities  of  the  building,  "  to  identity 
it,  to  point  it  out  with  reasonable  certainty,  with  certainty  to  a  com- 
mon mtent.*'  Kennedy  v.  House^  5  Wr.  39.  There  is  no  contradic- 
tory testimony.  All  tke  witnesses  agree  that  the  building  is  not  on  the 
road  leading  from  McEwensville  to  Watsontown.  It  cannot  be  pre- 
tended that  the  road  on  which  this  building  actually  is  located  is  the 
road  mentioned  in  the  mechanics'  lien;  hence  the  description  of  the 
locality  of  the  building  is  erroneous,  and  the  court  below  was  not  in 
error  in  directing  a  verdict  for  defendants.  Simmon  v.  Murray^  2 
Barr,  76.  In  the  case  of  Wharton  Brothers  v.  Douglae  <&  Son^  11 
Norr.  66,  the  supreme  court  decided  that  "  where  materials  are  fur- 
nished for  a  new  building  intended  to  be  used  in  connection  witli  an 
old  manufacturing  establishment,  the  mechanics'  lien  therefor  should 
be  filed  specifically  against  the  new  erection,  and  it  is  fatal  to  the  claim 
to  file  it  against  the  general  building." 

Per  Curiam.  The  learned  judge  correctly  instructed  the  jury  to 
find  for  the  defendant.  The  lien  was  filed  against  the  old  bmlding 
which  was  repaired,  and  not  against  the  new  addition.  The  descrip- 
tion of  the  location  of  the  buildmg  was  not  only  inaccurate,  but  actually 
misleading. 

Judgment  affirmed. 

LeOV AEB  V.   CoiOCOKWBALTH. 
Maj  17,  1886. 

C0N8TrrUTI0N--LBCIIBLATI0N--PRDCABTELBCTION--G&2mmATB--BLBCTIOK  LaW. 
The  Constitution  of  1874  proyides  for  the  f ataie,  as  weU  as  the  present,  there- 
fore, when  it  speaks  of  a  violation  of  any  election  laws,  it  does  not  mean  mereljr 
such  election  laws  as  were  in  force  when  it  was  adopted,  bat  also  such  as  might 
lawfully  be  passed  in  the  future  by  the  legislature. 
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The  act  of  June  8,  1881  — P.  L.  70— entitled  "An  act  to  prevent  bribery  and 
frand  at  nominating  elections,  nominating  conventions,  returning  boards,  coantjr 
or  execntive  committees,  and  at  the  election  of  delegates  to  nominating  conven- 
tions in  the  several  counties  of  the  Commonwealth/'  is  a  constitutional  election 
law  within  the  intent  of  section  9,  article  8,  of  the  Constitution. 

The  word  "  candidate  "  in  the  Constitution  is  to  be  understood  in  its  ordinary 
popular  meaning;  and  one  seeking  official  preferment  is  within  the  meaning  of 
the  term,  whether  he  is  an  aspirant  for  a  party  nomination  or  for  an  election. 

The  words  "any  election"  law,  in  the  Constitution,  means  any  law  relating 
to  popular  elections,  inclusive  of  primary  elections. 

Error  to  the  court  of  common  pleas  of  Schuylkill  county.    The  facts 
are  set  forth  in  the  opinion. 

James  B.  ReiUy,  W.  J.  Whitehause,  T.  E.  Walker  and  M.  M. 
I!  VeUsj  for  plamtiff  in  error.    Martin  Devlin  was  called  as  a  witness    . 
by  the  Commonwealth.     The  defendant's  request  for  an  offer,  as  to 
what  was  proposed  to  be  proved  by  the  witness,  was  answered.     "  We 

f)ropo8e  to  ask  him  in  relation  to  his  services,  serving  him  and  acting 
or  nim  in  procuring  his  election."  The  offer  was  vague  and  indefinite 
and  did  not  contain  an  averment  to  prove  any  fact  material  to  the 
issue,  and  should  have  been  rejected  by  the  court  below.  Farrington 
-^.WoodvxMrdy  1  Norr.  256;  Vummmga  Y.JViUiamsport^  84  Penn.  St. 
472.  "  It  makes  no  difference  at  what  time  any  person  came  into  the 
conspiracy ;  every  one  who  enters  mto  the  common  design  is  in  law  a 
party  4o  every  act  which  had  been  previously  done  by  any  of  the  others 
m  pursuance  of  it."  Freeman  v.  SUne^  84  Leg.  Int.  96.  "Where  a 
number  of  persons  are  engaged  in  a  common  enterprise,  the  words 
uttered  by  one  of  them  are  evidence  against  the  others."  Com,  v. 
Elerle,  3  S.  &  R.  9;  Com.  v.  Tofiky  1  Brewst.  511.  This  case,  though 
in  form  a  civil  action,  "  is  a  jpo^' criminal  proceeding,"  says  so  eminent 
a  jurist  as  the  late  Chief  Justice  Thompson,  of  this  court,  in  his  opinion 
in  the  case  of  Com.  v.  Cluley^  56  Penn.  St.  277.  The  presumption  of 
law  is  in  favor  of  the  defendant's  innocence  always,  and  in  this  case 
also  is  that  he  was  lawfully  in  the  exercise  of  the  duties  of  his  oflSce. 
See  Campbell  v.  Oom.^  96  Penn.  St.  344.  The  charge  against  him  was 
that  he  was  '*  guilty  "  of  crimes  and  misdemeanors.  Hence  we  contend 
that  the  burden  of  proof  was  upon  the  Commonwealth,  and  that  it  was 
bound  to  sustain  its  charges  and  make  out  a  case  of  guilt  beyond  a 
reasonable  doubt.  Even  in  ordinary  civil  suits  this  court  has  decided 
"  that  the  burden  of  making  out  a  prvma  fade  case  with  reasonable 
certainty  is  on  the  plaintiff" —  Wooav.  Donohvs^  94  Penn.  St.  128 — and 
this  rule,  we  submit,  is  the  one  that  should  have  been  laid  down  in  this 
case.  Nowhere  in  the  Constitution  is  there  an  allusion  to  any  other 
than  a  "  general "  election  by  all  the  citizens  of  the  Commonwealth,  and 
eveiy  word  and  line  upon  the  subject  clearly  and  plainly  refer  only  to 
such  elections. 

2).  C.  Herminqy  James  Hyon^  John  W.  Ityon  and  Levne  C.  Ca^eeidy^ 
for  Commonwealth. 

Paxson,  J.     This  was  a  writ  oiquo  warranto  issued  at  the  instance 

of  the  attorney-general  by  which  John  Leonard,  defendant  below,  was 

reauired  to  show  by  what  authority  he  held  the  office  of  commissioner  of 

Scnuylkill  county.    It  was  conceded  that  the  relator  was  a  candidate 
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for  said  o£Sce  at  the  general  election  in  1884 ;  that  he  was  returned  as 
elected  by  a  large  majority ;  that  he  received  his  certificate  of  election 
and  in  the  manner  designated  by  law  took  upon  himself  the  duties  of 
said  oflSce. 

In  the  suggestion  filed  the  C!ommonwealth  charges  that  the  defend- 
ant, whilst  a  candidate  for  said  office,  was  guilty  of  bribery,  fraud  and  the 
willful  violation  of  the  election  laws,  with  several  averments  setting 
forth  times,  places  and  persons  when  and  with  whom  suchofEenses  were 
committed. 

The  defendant  in  his  answer  denied  all  the  allegations  of  fraud,  etc., 
contained  in  the  suggestion,  and  after  a  repUcation  by  the  attorney- 
general,  tlie  case  was  tried  before  a  jury,  with  the  result  of  a  verdict  in 
favor  of  the  Commonwealth ;  whereupon  the  court  below  entered 
judgment  upon  the  verdict  and  ousted!^  the  defendant  from  his  said 
office.  It  was  to  correct  alleged  errors  in  the  trial  of  the  cause  that 
this  writ  of  error  was  taken. 

The  ninth  assignment  raises  a  question  which  underlies  the  whole 
cause.  By  the  defendant's  ninth  point  the  court  was  asked  to  instruct 
the  jury :  "  That  the  act  of  June  8,  1881  —  P.  L.  70  —  entitled  "  An 
act  to  prevent  bribery  and  fraud  at  nominating  elections,  nominating 
conventions,  returning  boards,  coimty  or  executive  committees,  and  at 
the  election  of  delegates  to  nominating  conventions  in  the  several  <coun- 
ties  of  this  Commonwealth,"  is  not  one  of  the  election  laws  of  this 
Commonwealth,  and  the  violation  of  its  provisions  is  not  a  violation  of 
any  of  the  election  laws  with  which  this  aefendant  now  stands  charged." 

The  learned  judge  declined  to  affirm  this  point. 

The  real  question  is  whether  the  act  of  1881,  above  referred  to,  is  an 
election  law  within  the  intent  of  section  9  of  article  8  of  the  Constitu- 
tion, which  declares  that :  '*  Any  person  who  shall,  while  a  candidate 
for  office,  be  guilty  of  bribery,  fraud  or  willful  violation  of  any  election 
law,  shall  be  forever  disqualified  from  holding  any  office  of  trust  or 
profit  in  this  Commonwealth  ;  and  any  person  convicted  of  willful  viola- 
tion of  the  election  laws  shall,  in  addition  to  any  penalties  provided  by 
law,  be  deprived  of  the  right  of  suffrage  absolutely  for  a  term  of  four 
years." 

The  Constitution  provides  for  the  future  as  well  as  for  the  present. 
Hence  when  it  speaks  of  a  violation  of  any  election  law,  it  does  not  mean 
merely  such  election  laws  as  were  in  force  when  it  was  adopted.  The 
opposite  view  would  be  extremely  narrow,  and  with  a  change  in  the  elec 
tion  laws,  this  valuable  clause  in  the  organic  law  would  drop  out.  It 
means  any  election  law  then  in  existence  or  thereafter  to  be  passed  by 
the  legislature,  which  that  body  had  a  right  to  pass.  I  do  not  under- 
stand tnis  view  to  be  seriously  controverts  ;  the  objection  to  the  act  of 
1881  is  that  it  relates  only  to  primary  elections,  nominating  conventions, 
and  the  like,  and  not  to  tne  general  election  at  which  candidates 
previously  nominated  are  voted  for  and  elected  to  office  ;  that  laws 
regulating  primary  elections  are  not  such  election  laws  as  are  con- 
templated by  the  article  of  the  Constitution  above  quoted. 

This  renders  necessary  an  examination  of  the  act  of  June  8,  1881. 
The  first  section  provides  "  that  hereafter,  if  a  candidate  for  any  office 
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within  this  Commonwealth  shall  directly  or  indirectly  give,  offer  or 
pronuse  to  give,  or  procure  any  other  person  to  give,  offer  or  promise  to 
give,  to  any  elector  any  gift  or  reward  in  money,  goods  or  other  valuable 
tiling  or  any  security  for  the  payment  or  the  delivery  of  money,  goods 
or  other  valuable  thiogs,  or  any  oflSce,  emolument  or  employment,  on 
condition,  expressed  or  implied,  that  such  elector  shall  cast,  give,  retain 
or  withhold  his  vote  or  use  his  influence  at  a  nominating  election  or 
delegate  election,  or  cast,  give,  or  substitute  another  to  cast  or  give,  his 
vote  or  use  his  influence  at  a  nominating  convention,  for  or  against  the 
nomination  of  any  particular  candidate  for  nomination,  so  as  to  procure 
such  person  to  be  voted  for  at  any  election  to  take  place,  the  person  so 
hiring,  procuring,  influencing,  abetting,  endeavoring  or  offering,  either 
directly  or  indirectly  throng  others,  their  aiders  or  abettors,  to  procure 
the  person  to  be  voted  for  by  such  electors  shall  be  guilty  of  a  mis- 
demeanor, and,  on  conviction,  shall  be  sentenced  to  pay  a  fine  not 
exceeding  $300,  and  be  imprisoned  for  a  period  not  exceeding  three 
months. 

The  second  section  imposes  a  like  penaltv  upon  any  elector  who  shall 
accept  a  bribe  or  reward  of  any  kind  for  giving  or  withholding  his  vote 
for  the  nomination  of  a  person  for  oflBce. 

The  third  section  imposes  the  same  penalty  for  an  offer  to  sell  a 
vote  at  such  election  or  convention. 

The  fourth  section  imposes  a  penalty  upon  "  repeating,"  as  it  is 
called,  at  such  elections,  and  for  the  voting  tnereat  by  persons  not  duly 
qualified  to  vote  at  the  general  election. 

The  fifth  section  prescribes  and  punishes  the  offense  of  bribing 
delegates  to  nominating  conventions. 

The  sixth  and  last  section  punishes  the  bribery  of  executive  commit- 
tees or  returning  boards  charged  with  the  duties  of  counting  the  votes 
cast  at  a  primary  election,  etc 

This  brief  synopsis  of  the  act  shows  it  to  be  what  its  title  indicates, 
an  act  to  prevent  frauds  at  nominating  conventions  and  primary 
elections. 

Just  here  we  are  met  with  the  allegation  that  the  act  is  unconstitu- 
tional. If  this  point  is  well  taken  we  need  go  no  further,  for  the  plain 
reason  that  if  it  is  unconstitutional  it  is  no  act  at  all,  and  hence  is  not 
an  election  law  within  the  meaning  of  article  8  of  the  Constitution. 

The  argument  has  failed  to  satisfy  us  that  the  act  in  question  is 
objectionable  upon  constitutional  grounds.  Indeed,  the  force  of  it  was 
spent  upon  an  act  which  is  not  before  us,  and  with  which  at  present  we 
have  no  concern,  viz. :  the  act  of  29th  of  June,  1881,  entitled  "  An  act  to 
r^^ate  the  holding  of,  and  to  prevent  frauds  in,  the  primary  elections 
of  the  several  political  parties  in  the  Commonwealth  of  Pennsylvania." 
The  proposition  that  the  legislature  may  not  prohibit  and  punish 
frauds  at  primary  elections  and  nominating  conventions  is  certainly  a 
novel  one.  The  argument  that  it  is  not  valid  because  not  expressly 
authorized  by  the  Constitution  is  unsound.  The  converse  of  the  proposi- 
tion is  true,  that  is  to  say,  the  legislature  may  pass  such  laws  unless 
prohibited  from  doing  so  bv  the  Constitution.  If  we  were  considering 
the  Federal  Constitution  there  would  be  some  force  in  this  argument, 
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for  the  national  government  is  one  of  limited  powers,  and  what  is  not 
found  in  the  Constitution  does  not  exist.  At  present,  however,  we  are 
discussing  the  Constitution  of  a  State,  the  powers  of  whose  legislature 
are  supreme,  excepting  in  so  far  as  they  are  restricted  by  such  instrn- 
ment,  or  impinge  upon  powers  granted  to  the  national  government. 

The  act  m  question  is  a  perfect  law  so  far  as  its  validity  depends 
upon  mere  form.  It  is  complete  within  itself.  It  defines  and  punishes 
offenses  of  the  gravest  character,  the  existence  of  which  has  been  known 
to  every  intelligent  person  in  the  State  for  man v  years,  and  which  more 
than  any  thing  else  has  undermined  and  weakened  our  whole  system 
of  government.  To  say  that  the  legislature  may  not  lay  its  hand  npon 
a  public  evil  of  such  vast  proportions  is  to  say  that  our  government  is 
too  weak  to  preserve  its  own  life.  There  is  not  a  line  in  the  Constitu- 
tion which  in  express  terms,  or  by  any  reasonable  implication,  forbids 
this  legislation. 

Regarding  the  act  of  1881,  therefore,  as  a  lawful  exercise  of  legisla- 
tive power,  is  said  act  an  "  election  law  "  within  the  meaning  or  the 
Constitution  ? 

Before  I  proceed  further  with  the  discussion  of  this  grave  question  I 
will  notice  the  case  of  OommonwealtA  v.  WellSj  decided  by  this  conrt 
in  October  last,  and  reported  in  17  W.  N.  C.  164.  This  case  was 
cited  as  being  conclusive  against  the  contention  of  the  Commonwealth 
in  the  case  in  hand. 

In  Commo7iwealth  v.  WMsy  the  point  was  whether  a  wager  upon 
the  result  of  a  primary  election  was  within  the  meaning  of  the  acts  of 
March  21, 1817— P.  L.  204— and  July  2, 1839— P.  L.  544— nrohibiting 
wagers  or  bets  upon  the  result  of  elections.  The  preamble  and  first 
section  of  the  act  of  March  24,  1817,  are  as  follows :  *'  Whereas,  tlie 
practice  of  laying  wagers  or  bets  on  the  event  of  any  elections,  or  the 
success  of  candidates  for  public  offices,  has  a  great  tendency  to  promote 
immorality  and  corruption ;  therefore,  be  it  enacted,  etc.,  tnat  wagering 
or  betting  on  the  event  of  an  election,  held  under  the  Constitution 
or  laws  of  the  United  States,  or  the  Constitution  or  laws  of  this  Com- 
monwealth, are  liereby  prohibited,  and  all  contracts  or  promises  founded 
thereon  are  declared  to  be  entirely  null  and  void."  The  penal  provis- 
ions of  this  act  were  repealed  and  supplied  by  the  act  of  July  2, 1839, 
the  particulars  of  which  are  not  important  for  the  purposes  of  this 
case. 

It  was  held  by  this  court  that  the  acts  in  question  relate  onlv  to  the 
election  of  public  officers  at  a  general  election.  It  was  saia  by  our 
brother  Tbunkey,  in  delivering  the  opinion  of  the  court :  "  These 
provisions  are  part  of  enactments  which  relate  to  the  election  of  public 
officers,  and  have  never  been  understood  otherwise.  The  act  oi  1817 
expressly  refers  to  betting  on  the  success  of  candidates  for  public  offices, 
and  the  penal  provisions  agfainst  betting  on  the  result  of  elections, 
enacted  m  1839,  are  embodied  in  an  act  which  relates  exdosively  to 
elections  for  public  officers.  The  subject  respecting  which  betting  is 
prohibited  is  unmistakable,  and  the  word  ^  election^  cannot  be  justly 
construed  to  apply  to  other  subjects.  We  are  to  look  at  the  words  in 
the  first  instance,  and  when  they  are  plain  we  are  to  decide  on  them. 

7^6  ^  r 

Digitized  by  VjOOQlC 


Feiin.3  LsoKABD  v.  Commonwealth.  149 

If  they  be  doubtful,  we  have  then  to  have  recourse  to  the  subject- 
matter.  The  meaning  of  the  words  ^  any  section  within  this  Common- 
wealth,' when  read  with  the  context,  is  plain ;  and  when  considered 
with  the  subject-matter,  there  is  no  footing  to  conjure  a  doubt  whether 
they  may  reier  to  the  election  of  officers  for  a  private  corporation,  or 
of  a  meeting  of  citizens.  Bat  if  taken  by  themselves  they  apply  to 
all  elections;  and  if  lioaited  only  by  the  words  'any  election  held 
under  the  Constitution  or  laws  of  this  Commonwealth,'  they  may  apply 
to  the  election  of  the  officers  of  an  insurance  company  or  bank." 

The  opinion  then  goes  on  to  demonstrate  that  a  primary  election 
of  the  Und  referred  to  in  the  act  of  1881  is  as  much  without  the  pur- 
view of  the  act  of  1839  as  is  the  election  of  bank  or  other  corporate 
officers.  All  this  is  very  plain.  When  the  acts  referred  to  prohibit 
and  punish  the  betting  on  elections,  they  manifestly  mean  elections 
when  some  one  is  elected  to  a  public  office ;  not  to  elections  when  dele- 
gates are  to  be  chosen  to  nominating  conventions.  We  reaffirm  this 
ruling  in  all  its  fullness.      But  does  it  apply  to  the  case  in  hand  ? 

The  clause  of  the  Constitution  referred  to  must  receive  a  liberal  con- 
struction. It  is  to  be  interpreted  so  as  to  carry  out  the  ^:reat  princi- 
ples of  government,  not  to  defeat  them.  It  is  not  to  receive  a  techni- 
cal construction  like  a  common-law  instrument  or  statute.  Common- 
weaUh  v.  Clark,  7  W.  cfe  S.  127 ;  Morrison  v.  Bachert,  17  W.  N.  C. 
353.  The  object  aimed  at  in  the  constitutional  provision  was  the  puri- 
fication of  our  elections.  The  act  of  1881  is  in  the  direct  line  of  this 
object.  It  recognizes  the  fact  that  many  of  the  frauds  which  aflEect 
elections,  and  sometimes  thwart  the  will  of  the  people,  are  perpetrated 
in  what  may  be  termed  the  preliminary  stages  of  an  election ;  in  those 
proceedings  by  means  of  which  candidates  are  selected  for  the  people  to 
vote  for  at  the  general  election,  we  have  already  said  that  it  is  competent 
for  the  law-maKing  power  by  approximate  legislation  to  repress  and 
punish  such  frauds. 

It  remains  to  notice  the  precise  language  of  the  ninth  section  of 
April  eighth  :  '^  Any  person  who  shall,  while  a  candidate  for  office,  be 
guilty  01  bribery,  fraud  or  willful  violation  of  any  election  law,"  etc. 

Was  the  defendant  a  candidate  for  office  at  the  time  the  alleged  vio- 
lations of  law  occurred  ?  It  is  not  denied  that  he  was  nominated  and 
elected,  and  was,  therefore,  xmquestionably  a  candidate  for  office  subse- 
quent to  his  nomination  by  the  convention.  I  am  now  considering  the 
question  whether  ho  was  a  candidate  prior  to  his  nomination,  and  at  a 
time  when  most  of  the  alleged  corrupt  oflfenses  occurred. 

The  word  "candidate"  in  the  Constitution  is  to  be  understood  in  its 
ordinarv  popular  meaning ;  as  the  people  understood  it,  whose  votes  at 
the  polls  gave  that  instrument  the  force  and  effect  of  organic  law. 
Webster  defines  the  word  to  mean  ^'  one  who  seeks  or  aspires  to  some 
office  or  privilege,  or  who  offers  himself  for  the  same."  This  is  the 
popular  meaning  of  the  word  "  candidate ; "  it  is  doubtless  the  mean- 
ing which  the  members  of  the  constitutional  convention  attached  to  it, 
and  the  sense  in  which  the  people  regarded  it  when  they  came  to  vote. 
We,  therefore,  say  in  every-day  life,  that  a  man  is  a  candidate  for  an 
office  when  he  is  seeking  such  office.     It  is  begging  the  question  to  say 
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that  he  is  only  a  candidate  after  nomination,  for  many  penBons  have 
been  elected  to  office  who  were  never  nominated  at  alL 

We  hold,  therefore,  that  the  defendant  was  a  candidate  for  office- 
within  the  meaning  of  the  Constitution  as  well  as  the  act  of  1881.  If, 
while  sach  candidate,  he  was  guilty  of  either  bribery,  fraud  or  the  will- 
ful violation  of  any  election  law,  he  comes  directly  within  the  terms  of 
the  constitutional  provision.     The  matters  of  bribery  and  fraud  may  be 

i)assed  over  in  this  discussion  which  relates  more  particularly  to  to  the 
ast  of  the  offenses  named,  vie. :     The  "  willful  violation  of  an  election 
law." 

What  is  an  election  law  ?  Here  again  we  must  bring  to  our  aid  the 
common  and  popular  use  of  words.  Our  laws  are  intended  for  the 
people  who  are  presumed  to  read  and  understand  them.  They  are  not 
like  the  edicts  of  the  Roman  Emperor  Caligula  which  Dio  Cassino  says 
were  written  in  very  small  characters  and  hung  up  so  high  that  the 
people  could  not  read  them.  When  laws  are  made  by  a  popular  gov- 
ernment, that  is  to  say,  "  a  government  of  the  people,  by  the  people 
and  for  the  people,"  we  may  safely  assuuie  that  words  in  a  statute  or  a 
Constitution  are  used  in  the  sense  in  which  the  people  who  made  the 
statute  or  Constitution  understood  them.  So  that  when  the  people 
inserted  in  their  Constitution  the  words  **  any  election  "  law,  it  is  fair  to 
assume  that  they  meant  anv  law  relating  to  elections.  It  is  idle  to  say 
that  a  statute  wnich  prescribes  the  hours  when  the  polls  shall  open  and 
close  is  an  election  law,  while  a  statute  which  punishes  bribery  or  fraud 
in  an  election  officer  is  not  an  election  law.  They  both  relate  to  the 
same  subject,  and  the  one  is  as  much  an  election  law  as  the  other. 

Conceaing  all  this,  it  was  contended  on  behalf  of  the  defendant,  that 
primary  elections  are  not  elections  at  all  within  the  meaning  of  the 
Constitution,  and  that  a  statute  regulating  them  is  not  an  election  law. 

That  they  come  within  the  miscnief  intended  to  be  remedied  is  too 
plain  for  argument.  Under  our  frame  of  government  a  vast  system  of 
political  machinery  has  grown  up  by  which  elections  have  been  for 
many  years  practically  controlled.  It  is  so  far  reaching  in  its  effects 
that  the  people  have,  m  many  instances,  little  to  do  at  the  polls  beyond 
the  ratification  of  what  had  been  already  done  by  nominating  conven- 
tions. Such  conventions  have  often  been  controlled  by  the  very  influ- 
ences which  the  Constitution  and  the  act  of  1881  seek  to  strike  down. 
The  influence  which  these  primary  elections  have  for  good  or  evil  upon 
the  politics  of  the  country  is  overshadowing.  In  many  portions  of  the 
State,  as  is  well  known,  a  nomination  by  a  convention  of  one  of  the 
parties  is  practically  the  equivalent  of  an  election.  In  some  instances 
it  is  the  precise  equivalent,  as  in  the  case  where  there  are  two  persons 
to  elect,  and  the  elector  is  allowed  by  law  to  vote  for  but  one.  The 
importance  of  the  relation  of  the  primary  to  the  general  election  must 
be  appai*ent  to  every  one  who  does  not  shut  his  eyes  that  he  may  not 
see,  and  stop  his  ears  that  he  mav  not  hear.  Primary  elections  and 
nominating  conventions  have  now  become  a  part  of  our  great  political 
system,  and  are  welded  and  riveted  into  it  so  firmly  as  to  be  difficult 
of  separation.  The  act  of  1881  recognizes  this  fact ;  it  treats  primary 
elections  as  part  of  a  great  system ;  it  declares  them  to  be  elections  to 
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be  reflated  by  law  to  some  extent ;  and  prescribes  and  pnnishes  cer- 
tain frauds  committed i;hereat.  It  concerns  elections  in  a  most  impor- 
tant sense.  How,  then,  can  we  say  that  it  is  not  an  election  law,  wnen 
the  legislature  has  declared  that  it  is  ? 

Moreover,  the  relation  of  nominating  conventions  to  the  general 
election,  and  the  importance  of  that  relation  is  recognized  by  the  Con- 
stitution itself.  This  is  notably  so  in  article  7,  which  prescribes  the 
oath  of  office,  and  which  requires  all  senators  and  representatives,  and 
all  judicial.  State  and  county  officers,  to  swear  that  "  I  have  not  paid 
or  contributed,  or  promised  to  pay  or  contribute,  either  directly  or 
indirectly,  any  money  or  other  valuable  thing  to  prociu'e  my  nomina- 
ti07i  or  election,"  etc. 

As  before  observed,  the  Constitution  must  be  construed  liberally,  so 
as  to  carry  out,  and  not  defeat,  the  purpose  for  which  it  was  adopted. 
If  we  give  it  the  narrow  construction  claimed  for  it,  a  candidate  for 
office  might  resort  to  all  manner  of  bribery  and  fraud  in  procuring  his 
nomination,  yet,  if  he  conduct  himself  properly  after  his  nomination, 
he  could  wholly  evade  the  constitutional  prohibition.  This  applies 
Avith  especial  force  to  cases  where  a  nomination  is  the  equivalent  to  an 
election.  In  such  instance  the  nominee  may  well  be  an  honest  man 
between  his  nomination  and  election,  for  he  has  no  motive  to  be  a  ro^ie. 
By  the  words  "  any  election  law,"  the  f ramers  of  the  Constitution, 
and  the  people  who  adopted  it,  evidently  meant  to  include  any  act 
which  the  legislature  might  thereafter  enact  for  the  purpose  of  purify- 
ing our  elections.  The  act  of  1881  was  passed  to  give  effect  to  tms 
constitutional  provision,  and  it  matters  little  at  what  stage  of  the  cam- 
paign the  fraud  is  committed.  It  is  as  much  an  election  law  when  it 
strikes  at  the  fraud  at  the  primary  election,  as  when  it  arrests  the 
fraudulent  ballot,  just  as  it  is  readv  to  be  dropped  into  the  box  at  the 
general  election.  We  would  belittle  the  Constitution,  and  fritter  away 
one  of  its  best  and  wisest  provisions,  were  we  to  give  it  the  narrow, 
technical  construction  clauned  for  it  by  this  defendant. 

We  are  of  opinion  that  the  act  of  June  8,  1881,  is  an  election  law 
within  the  meaning  ot  section  9,  article  8,  of  the  Constitution. 

This  disposes  of  all  that  we  regard  as  important  in  the  case.  A  num- 
ber of  assignments  have  been  filed,  alleging  error  in  some  of  the  minor 
details  of  the  tnal.  Upon  examining  tnem  carefully,  I  do  not  find  any 
of  them  of  sufficient  importance  to  justify  a  reversal,  nor  to  require  me 
to  add  to  the  length  of  this  opinion  by  tneir  discussion. 
The  judgment  is  affirmed. 

Hoover  et  al.  v.  Senseman. 
May  17.  1886. 
Vkkdor  and  Purchaser  —  QuANTrrY  of  Land  Conveyed  —  Deficiency — Mutual 
Mistake. 

A.  purchased  from  B.  a  tract  of  land,  both  parties  believing  it  to  contain  fifty- 
six  acres  and  seventeen  perches;  the  purchase- money,  viz. :  $1&  an  acre,  was  paid 
and  the  deed  delivered;  later  it  was  discovered  that  the  tract  contained  but  fifty 
acres  and  fifty  perches,  whereupon  A.  brought  asaumpnt  against  B.,  averring 
mutual  mistake.     Held,  that  A.  could  recover.* 

*  See  2  East.  Rep  r,  883,  note. 
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Error  to  the  court  of  common  pleas  of  Cumberland  county. 

Esther  and  Benjamin  Hoover  sold  at  public  sale  a  tract  of  land  to 
Joel  Senseman.  At  the  sale  it  was  represented  and  believed  that  the 
tract  contained  fifty-six  acres  and  seventeen  perches.  It  was  stricken 
off  at  $7,500.  The  deed  was  executed  and  delivered  and  all  the  purchase- 
money  paid.  Thereafter,  it  was  discovered  that  the  tract  contained 
only  fifty  acres  and  fifty  perches.  Senseman,  therefore,  brought  suit 
in  asswmpaity  averring  mutual  mistake,  and  setting  out  the  facts  whicli 
he  alleged  showed  the  mistake.  Defendants  demurred  to  this  count  ot 
the  narr,  on  the  ground  that,  on  the  facts  averred,  there  could  be  no 
recovery. 

Judgment  was  given  for  the  plaintiff  on  the  demurrer  for  $810  with 
interest.  The  following  is  a  copy  of  the  opinion  of  the  common  pleas, 
per  Herman,  P  J. : 

''  The  question  for  the  court  arises  out  of  the  issue  joined  in  the 
demurrer  to  the  first  count  of  the  declaration.  The  demurrer  must  lie 
considerd  as  admitting  the  facts  as  set  forth  in  that  count,  and  npon 
their  sufficiency  in  law  is  the  jud^ent  of  the  court  to  be  given. 

"  This  may  be  said  to  fall  withm  the  third  class  of  cases  involving 
the  right  of  the  vendee  to  recover  for  a  deficiency  in  the  quantity  of 
land  purchased,  as  classified  by  Judge  Sharswood,  in  Ereiter  v.  J5arr^ 
herger^  1  Norr.  59.  The  contract  of  sale  as  both  parties  understood  it 
was  fully  executed  and  the  purchase-money  paid  before  suit  brought. 
The  defendants  sold  the  tract  of  land  representing  and  believing  it  to 
contain  fifty-six  acres  and  some  perches,  and  the  plaintiff,  relying  upon 
and  believing  the  representation  of  the  defendants  that  it  did  contain 
that  quantity,  purchased  it  and  paid  the  purchase-money  at  the  rate  of 
$135  an  acre.  In  the  sale  and  conveyance  the  quantity  was  an  essential 
part  of  the  contract.  But  it  turns  out  that  they  were  both  mistaken  as 
to  the  quantity,  for  instead  of  fifty-six  acres  and  some  perches,  it  con- 
tains but  fifty  acres  and  fifty  perchee,  and  thus,  the  plaintiff  paid  for 
six  acres  more  than  he  got,  and  believed  he  was  getting,  and  the  defend- 
ants received  the  pnce  of  six  acres  more  than  they  conveyed,  but  which 
they  believed  they  did  convey.  It  is  a  clear  case  of  mutual  mistake  of 
the  contracting  parties  as  to  a  material  part  of  their  contract,  and  one 
that  in  good  conscience  should  be  corrected  by  the  defendants  refunding 
the  money  they  have  thus  mistakenly  received  and  the  plaintiff  mis- 
takenly paid.  Though  a  sale  of  land  be  consummated  by  payment  of 
the  consideration  and  delivery  of  the  deed,  the  vendee  may  recover  for 
a  deficiency  on  proof  of  fraud  or  mutual  mistake.  Kreiter  v.  BonJberger^ 

TF.  Penn  Lloyd  and  Hepburn^  Jr.^  <&  Stuartj  for  plaintiffs  in  error. 
Where  there  has  been  a  safe,  whether  bv  the  acre,  or  by  the  tract,  and 
the  contract  has  been  completed  by  deed,  and  payment  of  the  purchase- 
money,  the  contract  will  not  be  opened  —  nor  can  there  be  a  recovery 
for  the  excess.  Coughenour^s  AdmWa  v.  Stavfty  77  Penn.  St.  191.  In 
that  case  all  the  cases  were  reviewed,  and  they  settle  beyond  contro- 
versy, that,  where  there  is  a  clear  intent  to  sell  by  the  acre,  and  the 
contract  is  stdl  in  Jieriy  the  rule  is  to  compel  payment  according  to 
quantity     A  survey  is  presumed  to  be  intended.    jBaily  v.  Snyder ^  13 
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S.  <&  H.  160 ;  PatUl  v.  Zewisy  4  Watts,  402 ;  Eerahey  v.  KeemlortZy 
6  Barr,  128.  Buti  the  intent  to  measure  must  be  certain  —  equal  to  a 
etipalation  —  otherwise  in  the  absence  of  fraud  "  redress  cannot  be  given 
to  either  party  after  the  bargain  is  closed."  Gdlbraith  v.  Odlbraithy 
6  Watts,  117.  The  intention,  or  stipulation,  must  be  to  survey  and 
convey.  Olen  v.  Olen^  4  S.  &  R.  493.  "Where  the  contract  is  exe- 
cuted by  deed,  and  bond,  or  other  security  taken  for  the  unpaid  pur- 
cbase-money,  the  rule  is  not  to  open  a  contract  so  far  executed ;  nor 
can  there  be  a  recovery  for  an  excess.  The  cases  are  numerous.  Dagne 
V.  Kvng^  1  Teates,  322 ;  Boar  v.  MoCormicky  1  S.  cfe  R.  168  ;  Olenn 
V.  Olenny  4  id.  488 ;  Large  v.  Penn^  6  id.  488;  McDowell  v.  Cooper^ 
14  id.  299  ;  Diohmaon  v.  Voo7*hee8y  7  W.  cfe  S.  353  ;  Herehey  v.  Keem- 
hortZj  6  Barr,  128.  "  This  rule  as  to  the  closing  of  the  contract  by 
deed  holds  even  when  the  contract  was  for  a  sale  by  the  acre.  Srmth 
v.  SvanSn  6  Binn.  102 ;  Cronisier  v.  Cronister^  1  W .  &  S.  442 ;  Far- 
mers cfe  MecJia/nics^  Bank  v.  Oalhraithy  10  Barr,  490." 

«7.  W.  Wetzely  for  defendant  in  error.     Relief  is  granted  in  equity 
when  there  is  an  innocent  mistake  on  both  sides,  as  freely  as  in  cases  of 
a  fraudulent  concealment  or  suppression  of  facts.  This  relief  is  granted 
that  justice  may  be  done  to  the  parties,  and   the  same  reason  exists  in 
one  case  as  in  the  other.     This  principle  is  recognized  in  Mays  v. 
Dvngkty  1  Norr.  464,  and  numerous  other  cases.     It  is  a  familiar  prin- 
ciple.    In  Jenkins  v.  Fritt^  7  W.  cfe  S.  203,  the  mistake  of  the  sur- 
veyor, misleading  both  vendor  and  vendee  as  to  the  quantity,  was  held 
a  sufficient  ground  for  relief.     In  Miles  v.  Stevens,  3  Barr,  21,  a 
description  of  land  as  including  the  mouth  of  a  creek,  was  held  to  be  a 
representation  that  a  harbor  was  there,  and  when  it  was  found  that  a 
harbor  was  not  included,  relief  was  granted  the  vendee.     See  third  sec- 
tion of  syllabus  of  this  case.     In  Quick  v.  Stuyvesanty  2  Paige,  83,  the 
vendee  was  compelled  to  reconvey  when  land  was  not  appropriated  to 
the  purpose  for  which  it  was  conveyed.  Nothing  is  more  clear  in  equity, 
than  the  doctrine  that  a  contract  founded  on  a  mutual  mistake  oi  the 
facts,  constituting  the  very  basis  or  essence  of  it,  will  be  avoided.  Kerr 
Fraud  and  Mistake,  416,  and  note ;  also  pages  399,  400,  406.    All 
questions  of  this  kind  depend  upon  the  contract  aud  facts  of  each  par- 
ticular case.     Badley  v.  Snyder^  13  S.  &  R.  160.    In  Kreiler  v.  Bom- 
herger^  1  Norr.   69,   Judge   Shabswood  explicitly  divides  the  cases 
wherein  a  vendee  can  recover  for  an  alle^d  deficiency  in  the  quantity 
of  land  purchased  by  him  into  three  different  classes.     Why  cannot 
such  a  mistake  be  corrected  ?     Who  does  the  correction  iniure  ?    What 
argument  can  justify  the  retention  of  money  gotten  under  such  mis- 
take ?  Rapalje  &  Lawrence  Law  Dictionary,  page  829,  Ed.  1883,  defines 
mutual  mistake  to  be  when  the  parties  have  a  common  intention, 
induced  by  a  common  or  mutual  mistake.     The  judgment  entered  by 
the  court  on  the  demurrer  was  proper.    Wyoming  County  v.  BardweU^ 
8  Norr.  104 ;  Ruff  v.  Buff,  38  Leg.  Int.  72 ;  Murphy  v.  Biohardsj  5 
W.  AS.  279. 

PiB  Curiam.     The  demurrer  admits  all  the  facts  averred  in  the  first 
count  of  the  declaration.    That  avers  the  sale  and  purchase  to  have 
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been  at  a  specific  price  per  acre,  and  through  a  mutual  mistake  six  acre; 
more  than  was  contained  in  the  piece  of  land  was  sold,  bought  and  paid 
for.  In  view  of  the  price  paid  per  acre  —  $135  —  this  is  too  large  a 
deficiency  not  to  relieve  a^nst  in  equity.  As  the  plaintiffs  in  error 
thus  obtained  money  which  they  are  not  in  equity  entitled  to  retain, 
this  action  lies,  and  the  judgment  is  correct. 
Judgment  affirmed. 

The  Borough  of  Cabuslb  v.  The  Carlisle  Gas  and  "Water  Co. 

May  17,  1886. 
License-— Use  of  Fire  Plugs  —  Revocation. 

a  water  company  for  supplying  the  citizens  of  a  borough  with  water  permitt^ 
the  municipality  to  draw  gratuitously  from  fire  plugs  attached  to  the  mains  of  the 
company  ;  this  privilege  was  exercised  for  a  long  time.  Ildd,  that  the  pexmis- 
sion  granted  was  not  rendered  irrevocable  by  such  exercise  thereof. 

Error  to  the  court  of  coramon  pleas  of  Cumberland  county. 

The  borough  of  Carlisle  owned  one  thousand  one  hundred  and  twenty- 
four  shares  oi  the  capital  stock  of  the  Carlisle  Gas  and  Water  Co.  On 
the  9th  of  May,  1882,  a  dividend  of  $1,686  was  declared  on  this  stock, 
payable  on  and  after  May  20,  1882.  The  whole  of  this  dividend  was 
paid  except  $152.50,  a^^ainst  which  the  company  claimed  an  offset. 

In  the  year  1854,  prior  to  the  month  of  November,  the  borough  at 
its  own  cost  and  expense  procured  and  put  in,  at  convenient  and  prac- 
ticable points  in  its  streets  and  alleys,  a  number  of  iire-plugs,  and  con- 
nected them  with  the  company's  main  pipes  laid  through  the  streets. 
These  fire-plugs  were  used  by  the  fire  companies  from  the  introduction 
of  water  into  the  borough  down  to  1882,  during  all  which  time  the 
borough  maintained  and  exercised  a  supervision  over  them  as  its  own 
property,  using  the  water  from  them  gratuitously ;  in  1882  the  com- 
pany passed  a  resolution  assessing  the  borough  $5  annually  for  each 
plug.  The  borough  declining  to  pay  this,  the  water  company  then 
deducted  the  amount  from  the  dividend  due  the  borough.  The  latter 
then  brought  assimipsit  to  recover ;  the  case  was  submitted  for  trial 
without  jury,  Hebhan,  P.  J.,  deciding  in  favor  of  defendant. 

Hepburn^  Jr,^  &  Stuart^  for  plaintiff  in  error.  Lemuel  Todd  and 
Henderson  &  Hays^  for  defendant  in  error. 

Per  Curiam.  Under  the  facts  found  this  jud^ent  is  correct.  The 
fire-plugs  were  not  put  in  under  any  contract  which  precluded  the  com- 
pany from  imposing  reasonable  charges  for  the  use  of  the  water.  The 
fact  that  the  borough  was  permitted  to  use  it  gratuitously  for  several 
years  did  not  make  such  permission  irrevocable.  The  right  to  change 
the  rates  was  expressly  reserved  by  rule  13  of  the  company.  The  bor- 
ough had  knowledge  of  that  right.  It  is  a  large  stockholder  in  the 
company,  and  is  entitled  to  appoint  one-third  of  the  managers  thereof. 
This  right  it  exercises  annuall}'-  It  was  duly  notified  of  the  changes 
and  of  the  annual  rates  imposed  on  it.  The  rate  is  not  unreasonable. 
The  borough  has  not  abandoned  the  fire-plugs  nor  has  it  discontinued 
the  use  of  the  water  by  the  fire  companies  whenever  necessary.  We 
concur  in  the  conclusion  of  the  court. 

Judgment  affirmed. 
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Johnson  &  Co.  v.  Ensign  &  Son* 

May  17,  1886. 

PuRCHASEB  —  Feigned  Issue — Right  op  Property  —  Security. 

Tyler  &  Scouller,  on  December  4,  1879,  agreed  with  William  F.  Johnson  & 
Co.,  in  substance,  as  follows*  *'  Said  Tyler  &  Scouller  agree  to  purchase  raw 
hides  and  skins  sufficient  to  supply  their  tannery  in  North  East,  Penn.,  for  the 
time  being,  and  cause  the  same  to  be  delivered  to  said  Wm.  F.  Johnson  &  Co  , 
at  said  tannery,  and  will  have  every  hide  of  the  different  lots  marked  with  a 
number,  to  distinguish  the  lots,  and  to  send  to  said  W.  F.  Johnson  &  Co.,  at  Bos 
ton,  bills  of  said  hides  and  skins  as  they  are  being  delivered  at  said  tannery. 
Said  Wm.  F.  Johnson  &  Co.  agree  to  remit  to  said  Tyler  &  Scouller  such  sums  of 
money  as  shall  be  requisite  to  pay  for  said  hides  and  skins  their  market  value, 
in  North  East,  Penn.,  at  the  time  of  delivering  thereof  at  said  tannery,  and  as 
fast  as  delivered.  Said  Tyler  &  Scouller  agree  to  receive  and  tan  for  said  W  F. 
Johnson  &  Co.  the  said  hides  and  skins  in  a  workmanlike  manner,  with  all  rea- 
sonable dispatch,  and  to  send  the  same  as  fast  as  tanned  to  said  Wm.  F.  Johnson  & 
Co.,  at  Boston.  Said  Wm.  F.  Johnson  &  Co.  agree  to  sell  said  tanned  hides  and 
skins,  and  pay  to  said  Tyler  6i  Scouller,  as  compensation  for  said  tanning,  such 
sums  as  shall  equal  the  proceeds  of  the  sales  of  said  leather,  after  deducting 
therefrom  the  said  purchase-price  of  the  hides  and  skins  from  which  the  leather 
was  made,  also  five  per  cent  on  the  gross  amount  of  the  sales,  freight  on  the 
leather,  interest  at  the  rate  of  seven  per  cent  per  annum,  and  all  premiums 
which  said  Wm.  F.  Johnson  &  Co.  may  pay  for  insuring  the  said  hides  and  skins 
while  in  tannerv  or  store-house  at  North  East.  Said  Tyler  &  Scouller  shall  be 
liable  for,  and  shall  pay  for,  to  said  Wm.  F.  Johnson  &  Co.  any  loss  or  damage 
to  said  property  by  theft  or  otherwise;  said  hides  and  skins  always,  and  under 
every  state  of  the  tanning  process,  to  remain  the  exclusive  property  of  Wm.  F 
Johnson  &  Co.,  and  nothing  herein  contained  shall  in  any  way  or  manner  be  con 
strued  as  making  said  Tyler  &  Scouller  and  Wm.  F.  Johnson  &  Co.  partners." 

On  February  27,  1885.  Tyler  &  Scouller  confessed  judgment  to  W  A.  Ensign  & 
Co.,  upon  which  a  fl.  fa.  issued,  under  which  execution  the  sheriff  levied  upon 
all  the  hides,  etc.,  in  possession  of  Tyler  &  Scouller  whereupon  Wm.  F.  John- 
son &  Co. ,  and  others,  claimed  the  property  levied  upon.  In  an  issue  directed  to  try 
the  question  of  ownership,  it  was  held,  that,  as  far  as  third  persons  were  con- 
cerned, Johnson  &  Co.  were  lenders  of  the  money,  and  not  purchasers  of  the 
property,  and  that  they  could  not  hold  the  property  as  security  for  their  advances 
against  creditors  who  had  taken  it  in  execution. 

Error  to  the  court  of  common  pleas  of  Erie  county.  The  facts  are 
stated  in  the  syllabus. 

The  following  is  a  copy  of  the  points  submitted  by  plaintiflEs. 

"  The  court  is  requested  to  charge  the  jury  as  follows : 

"  ^  1st.  If  the  jury  find  from  the  evidence  that  Wm.  F.  Johnson  & 
Co.  under  contract  with  IVIer  «fe  Scouller,  dated  December  4,  1879, 
paid  Tyler  &  Scouller  for  tne  hides  and  skins  in  their  tannery  and  had 
them  marked  with  a  private  mark  to  designate  that  they  were  the 
property  of  Wm.  F.  Johnson  &  Co.,  then,  and  in  that  case,  they  be- 
came the  property  of  said  Wm.  F.  Johnson  &  Co.,  and  the  plaintiffs 
are  entitled  to  a  verdict  in  their  favor. 

"  '  2d.  That  if  the  julr  find  from  the  evidence  that  Wm,  F  John- 
eon  &  Co.  innocently  bought  from  Tyler  &  Scouller  the  hides  embraced 
in  lots  97  to  106  inclusive,  and  were  by  them  kept  at  the  tannery  of 
Tyler  &  Scouller  to  be  tanned  under  the  said  contract  of  December  4, 
1879,  then  said  hides  were  the  property  of  Wm.  F.  Johnson  &  Co,  and 
the  verdict  of  the  jury  should  be  m  favor  of  Wm.  F.  Johnson  &  Co. 
for  the  hides  embraced  in  lots  97  to  106  inclusive ' " 
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The  following  is  a  copy  of  the  answers  to  the  above  points : 

"  Ist.  As  between  Johnson  &  Oo.  and  Tyler  &  Scouller,  the  relations 
would  be  as  provided  in  the  contract  in  evidence,  which  is  of  oourse 
the  law  of  the  case,  so  far  as  the  parties  to  it  are  concerned,  but  as 
against  the  creditors  of  Tyler  &  Scouller,  under  whose  execation  the 
property  was  seized,  the  case  is  otherwise.  The  endence  shows  that 
the  transaction  was  a  loan  or  loans  by  Johnson  &  Co. 

"  The  point  is  refused. 

^^  2d.  This  is  refused.  There  was  no  change  of  possession  as  re- 
quired by  law,  and  while  I  am  of  opinion  tlmt  purchaser  may  leave 
unfinished  goods  with  a  manufacturer  to  be  completed,  and  that  in  each 
case,  the  fact  of  property  being  left  in  possession  of  the  seller,  would 
not  be  fraudulent  as  to  creditor,  the  case  here  presented  in  of  a 
different  nature.  Johnson  &  Co.  were  lenders  only  and  not  purchasers. 
60  far  as  third  person  is  concerned,  and  they  cannot  hold  the  projjerty 
as  security  for  the  advancers  as  against  creditors  who  have  taken  it  in 
<;xecution. 

"  The  point  is  refused." 

Davenport  cfe  OriffUh^  for  W.  F.  Johnson  &  Co.  It  is  true  that  in 
the  ordinary  sale  of  personal  property  possession  ought  to  be  taken  by 
the  purchaser,  but  it  frequently  happens  that  the  property  is  of  such  a 
kind  as  to  render  it  practically  impossible  for  the  purchaser  to  take 
actual  possession,  and  then  a^ain  it  often  occurs  that  the  purchaser 
bargains  with  the  seller  to  do  certain  work  before  delivery  is  to  be 
made,  in  fact  before  it  is  in  condition  for  the  purchaser  to  use.  JSarr 
V.  Jieitz,  3  Smith,  257 ;  Chase  v.  RaUton,  6  Cas.  238 ;  Haynes  v. 
Honaickei^  2  id.  58  ;  Herrofi  v.  Fry^  2  Penn.  263.  So  there  are  many 
cases  which  aUow  the  force  of  those  circumstances  which  take  away 
any  false  color  or  appearance  of  ownership  remaining  in  the  sell^. 
Mc  Vicker  v.  Jf  ay,  3  ^arr,  224,  and  other  cases  cited ;  Clow  v.  Woods^ 
5  S.  &  E.  281. 

F.  F.  MarehaU  and  John  P.  Vincent,  for  defendants  in  error.  "  An 
agreement  to  sell  a  chattel  in  an  unfinished  state,  to  be  delivered  at  a 
future  time,  is  an  executory  contract,  for  a  breach  of  which  an  action 
for  damages  lies,  but  it  does  not  pass  the  property  in  the  chattel." 
Pritchett  et  al.  v.  JoneSy  i  Rawle,  260.  In  the  above-cited  case  the 
hides  were  in  the  vats  being  tanned,  and  was  a  fair  and  open  transac- 
tion ;  yet  the  court  held  that  being  left  in  the  possession  oi  the  vendor, 
the  property  was  subject  to  execution  as  the  property  of  the  vendor. 
"  A  contract  by  a  merchant  to  deliver  hides  to  a  tanner,  to  be  charged 
at  cost  and  five  per  cent  commission,  and  interest  after  six  months,  and 
when  tanned  to  be  returned  to  the  merchant  to  be  sold  by  him,  and  oat 
of  the  proceeds  of  the  sale  the  first  cost  and  five  per  cent  to  be  deducted 
and  the  balance  to  be  paid  to  the  manufacturer,  is  such  a  sale  as  will 
subject  the  hides  to  levy  and  sale,  as  the  property  of  the  manufacturer. 
The  law  will  allow  of  no  device  to  elude  the  principle  which  forbids  a 
lien  to  be  created  on  chattels  as  a  security  separate  from  the  posses- 
sion." Jenkins  v.  Eichelberger^  4  Watts,  121.  "  Acts  which,  tnough 
not  fraudulently  intended,  yet  as  their  tendency  is  to  defraud  creditors 
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if  they  vest  the  property  of  the  debtor  in  his  grantee,  are  void  for  legal 
fraad.  Whenever  the  snbiect  of  the  sale  is  capable  of  actual  delivery, 
it  mxist  accompany  and  follow  the  sale.  The  possession  of  the  chattels 
by  the  vendee  must  be  exclusive  of  the  vendor."  McKibbin  v.  Martin^ 
14  P.  F.  S.  352.  "  Actual  change  of  possession  must  accompany 
a  voluntary  sale  of  chattels,  and  the  possession  must  continue  in  the 
purchaser.  It  is  not  the  place  the  property  occupies  that  gives  color 
of  possession  to  the  vendee,  but  the  connection  the  place  has  with  the 
vendor."  Barr  v.  Heitz,  3  P.  F.  S.  256;  Wagner  v.  Common^ 
wealth,  15  W.  N.  C.  75. 

Per  Curiam. — There  is  no  error  in  refusing  to  affirm  the  points  sub- 
mitted by  the  plaintiffs.  We  fully  concur  with  the  learned  iudge  that 
so  far  as  third  persons  were  concerned,  the  plaintiffs  were  lenders  of 
the  money  and  not  purchasers  of  the  property.  It  follows  they  cannot 
hold  the  property,  as  security  for  their  advances,  against  creditors  who 
have  taken  it  in  execution. 

Judgment  affirmed. 


Appeal  of  Spencer  L.  Finney,  Executor,  Etc. 

May  17,  1886. 
WilIj  —  Widow's  Exemfhon. 

When  a  widow  in  her  claim  of  exemption  has  in  her  life  time  specified  the 
particular  property  which  she  elected  to  retain,  her  leeal  representatives,  in  the 
distribntion  of  the  husband's  estate,  will  be  restricted  to  the  designation  made 
by  the  widow. 

A.  died  seized  of  an  estate  of  $109.34  in  cash,  as  also  bonds,  notes,  mortgages, 
household  goods,  etc.;  B.,  his  widow,  elected  to  retain  $300  out  of  his  estate  in 
cash;  before  any  of  the  securities  or  household  goods  were  converted  into 
money,  B.  died.  Seld,  that  her  legal  representatives,  in  their  claim  for  payment 
of  the  sum  elected  to  be  retained  by  B  ,  should  be  restricted  to  the  $109.34. 

A  wiU  must  be  construed  so  that  every  clause  may  take  effect,  if  such  be  pos- 
fiible.  No  part  will  be  rejected  as  repugnant  if  any  fair  and  reasonable  construe 
tion  can  be  given  to  the  whole  which  will  render  every  part  effective. 

Where  a  will  leaves  the  mode  of  distribution  doubtful,  the  court  will  apply 
the  principle  of  the  statute  of  distribution. 

A  will  contained  bequests  as  follows* 

"  Item — I  give  and  bequeath  to  my  beloved  wife,  Elizabeth  Housel,  all  my 
household  furniture  or  goods  during  the  term  of  her  natural  life,  and  direct  tbat 
BO  security  be  required  from  her  for  the  same,  and  I  also  give  and  bequeath  unto 
xny  said  wife,  Elizabeth  Housel  (after  my  just  debts  and  funeral  expenses  shall 
have  been  paid  and  fully  settled  by  my  executor),  the  one- third  of  my  personal 
estate  to  her  own  use  and  benefit  absolutely,  the  household  furniture  shall  not 
be  included  in  the  appraisement  of  my  personal  estate  as  aforesaid." 

"Item — As  I  hold  judgments  against  my  said  wife,  Elizabeth  Housel,  which 
are  entered  ap  in  the  court  of*  common  pleas  of  Northumberland  county  against 
the  property  which  I  now  occupy,  it  is  my  will  and  I  so  direct  that  no  part  of 
said  judgments  shall  be  collected  by  my  executor  or  heirs  from  my  said  wife, 
Elizabeth  Housel.  during  the  term  of  her  natural  life,  but  the  same  shall  be 
kept  revived  as  a  lien  against  her  property  aforesaid,  until  after  her  decease,  and 
after  her  death  the  pro^eds  thereof  shall  be  divided  eaually  amonsp  my  surviv- 
ing children  and  the  children  of  such  as  are  deceased,  tne  said  children  of  such 
of  my  children  as  are  deceased  to  take  the  share  of  their  respective  parents." 

Hdd,  the  testator  had  intended  an  appraisement  of  his  entire  estate,  except  as 
specifically  provided,  and  a  distribution  upon  the  basis  of  the  appraisement,  the 
widow  taking  her  full  share 

Appeal  from  the  decree  of  the  orphans'  court  of  Northumberland 
county. 
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Mrs.  Elizabeth  Honsel  owned  in  her  own  right  a  hoase  and  lot ; 
binding  this  property  were  two  mortgages  which  became  vested  in 
John  Housel,  her  hnsband ;  in  his  life-time  he  made  a  will  in  which  he 
referred  to  the  mortgages  as  ''  judgments."  After  the  death  of  Housel 
his  estate  was  found  to  consist  of  $109.34  cash,  as  also  bonds,  notes, 
the  mortgages  against  his  wife's  property,  and  some  household  goods ; 
his  widow,  Defore  any  of  the  securities  were  turned  into  money,  served 
a  notice  upon  the  executors  of  her  husband's  will,  the  body  of  which 
was  as  follows : 

"  Sir. — Yon  are  hereby  notified  that  I,  Elizabeth  Honsel,  widow  of 
deceased,  make  claim  for  $300  out  of  the  estate  of  my  deceased  hns- 
band which  is  allowed  by  law.  I  desire  said  snm  to  be  paid  me  in 
cash." 

Later  the  widow  died.  In  the  distribution  of  the  estate  of  Honsel, 
two  questions  arose  :  first,  what  the  widow,  under  her  claim  for  $300, 
was  entitled  to  receive  ;  and  second,  what  she  was  entitled  to  recrive 
under  the  will  of  her  husband.  [See  syllabus  for  extract  from  the 
will.] 

Wm.  H.  Hdckenberg  and  Simon  P.  Wolverton^  for  appellant.  The 
act  of  1861  obliged  an  appraisement  of  the  property  allowed  b3'  it, 
which  obligation,  it  will  be  observed,  is  omitted  from  the  act  of  1859. 
This  latter  act,  read  in  the  light  of  the  judicial  construction  that  has 
from  time  to  time  been  placed  upon  it,  leads  to  the  conclusion  that  an 
election  to  take  in  cash  or  money  gives  the  widow  the  right  to  receive 
money  out  of  any  property  named  in  the  act,  and  that  need  not  be 
appraised.  Judee  Penrose  grasped  the  spirit  of  judicial  opinion  on 
this  question,  ana  struck  the  Key-note  to  this  case  in  the  case  of  Koch'i 
Appeal^  12  W.  N.  C.  305,  when  he  said :  "  So  far  as  the  widow's  exemp- 
tion had  been  paid  out  of  the  proceeds  of  realty  sold  under  order  of 
court  for  the  payment  of  debts,  it  is  clear  that  the  credit  claimed  was 

Eroperly  disallowed  for  the  reason  that  there  had  been  no  petition  to 
ave  the  land  set  apart  and  no  return  by  appraisers,  showing  that  it 
could  not  be  divided."  Hufman^s  Appeal^  31  Smith,  329 ;  Nixon^Ji 
Appeal^  6  W,  N.  C.  496.  But  there  was  other  moneys  in  the  account- 
ant's hands  arising  from  the  conversion  of  personal  security,  and  as 
she  claimed  to  be  paid  cash  an  appraisement  was  not  necessary — Larri- 
son? 8  Appeal^  12  Casey,  130  —  nor  is  it  material  that  the  cash  arose 
from  the  proceeds  of  securities  converted  after  the  decedent's  death. 
Id.;  Soulfs  Appeal^  1  Norr.  153.  It  is  also  well  settled  that  where  the 
interests  of  other  parties  have  not  been  affected  by  the  delay,  the 
widow's  claim  to  take  in  cash  may  be  made  at  the  audit  of  the  execn 
tor's  account.  Baldy*8  Appeal^  4  Wr,  328.  See  Larriaon^a  Appeal^ 
12  Casey,  XZO^KirpatrtcPs  Estate,  5  Phila.  98.  "  The  intention  of  the 
testator,  to  which  all  other  rules  are  in  subordination,  is  the  governing 
rule  in  the  construction  of  wills."  Belizhoven  v.  C<?«^i,  7  Barr,  18; 
Stoner  <&  Barr*s  Appeal,  2  id.  431.  In  the  court  below  the  appellees 
cited  authority  to  the  effect  that  where  a  will  containea  two 
contradictory  clauses  the  first  must  give  way  to  the  second.  It  is 
submitted  that  this  nile  of  construction  has  no  application  to  this  case, 
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because  the  clauses  in  this  will  are  not  irreconcilable.     The  latter  clause 
is  not  to  be  adopted  if  both  can  stand  together.     Snively  v.  Stover ^  28 
P.  F.  S.  484 ;  N&wbald  v.  Boone,  2  id.  174  ;  StickePs  Appeal,  5  Casey, 
236 ;  Sheetza  Appeal,  1  Norr.  217.     A  will  is  not  to  be  so  read  as  to 
contradict  itself,  if  it  is  possible  to  reconcile  the  apparent  coutradictions. 
White  V.  AUen,  81  Ind.  224.     It  is  only  where  tne  different  clauses  of 
a  will  are  irreconcilable  upon  any  reasonable  interpretation,  that  effect 
will  be  ffiven  to  the  latest  in  preference  to  the  earliest  clauses ;  where 
all  can  be  harmonized  full  effect  will  be  given  to  all.     Van  Veohten  v. 
KeatoTy  63  N.  Y.  52.     "  In  cases  of  doubtful  construction  the  law  leans 
in  favor  of  a  distribution  as  nearly  conformable  to  the  general  rules  of 
inheritance  as  possible."     Amelia  Smith'* s  Appeal,  11  Harr.  11 ;  J/tn- 
ier^a  Appeal^  4  Wr.  115.      All  rules  of  construction  favor  that  con- 
tended for  by  the  appellant.     "  The  first  taker  is  regarded  as  the  pre- 
ferred object  of  the  testator's  bounty,  and  in  doubtful  cases  the  gitt  is 
to  be  construed  so  as  to  make  it  as  effectual  to  him  as  possible. '^    Wilson 
V.  McKeehan,ZV.  F. S.  80 ;  McFarlancPs  Appeal,  1  Wr.  300 ;  Amelia 
Smithes  Appeal,  11  BEarr.  11.     Particular  expressions  that  would  stand 
in  the  way  of  general  ones  are  to  be  constru^  in  subordination  to  the 
general,  or  disr^arded.     MuedemoffCs  Estate,  5  Watts,  13 ;  Dceblcr^s 
Appeal,  14  P.  K  S.  9.     In  order  to  give  effect  to  the  general  intent  the 
court  will  overlook  a  particular  intent  inconsistent  therewith.   Findlay 
v.  Riddle,  3  Binn.  150.     If  a  general  intent  and  a  particular  intent  are 
inconsistent  with  each  other  the  latter  must  yield  to  the  former.     Mid^- 
dleworiKs  AdmW  v.  Blackmore,  24  P.  F.  S.  418 ;  Hitchcock  v.  IHtch- 
cock,  11  Casey,  393.     By  one  clause  of  his  will  a  testator  gave  to  his 
wife  a  certain  tract  of  land,  and  by  a  subsequent  clause  he  gave  to  his 
children  the  same  equally  and  aUke  in  his  real  estate,  the  real  estate  to 
be  sold  after  lus  wifes  death.  Held,  that  the  wife  took  a  fee-simple  estate 
and  not  merely  an  estate  for  life.     Brownfidd  v.  Wilson,  78  111.  3 1 5. 
Where  a  testatrix  left  one-fourth  of  her  succession  to  certain  collaterals 
and  next  made  money  legacies  and  special  legacies  of  property  in  kind 
to  others,  leaving  the  remainder  of  her  property  to  her  husband.     Held^ 
the  legatee  of  the  one-fourth  was  entitled  to  one-fonrth  of  the  whole 
assets  after  the  payment  of  debts.     Chedwick^s  Succession,  34  La.  Ann. 
1239. 

C,  O.  Voris  and  Wm.  F.  Den*,  for  appellees.  The  appellants  con- 
tend that  the  widow's  claim  may  be  made  before  the  auditor  on  distri- 
bution, and  cite  Baldy^s  Appeal,  14  Wr.  328 ;  Kirkpatrick' s  Estate, 
5  Phila.  98.  In  Eirkpatnck's  Estate,  5  Phila.  98,  it  was  held, 
**  where  the  interests  of  other  parties  are  not  affected  by  the  delay, 
the  estate  being  all  in  money  in  the  hands  of  the  executors,  the 
widow  making  her  claim  before  the  auditor  is  not  too  late."  In 
Davis'  AppeM,  10  Casey,  256 ;  BaskirCs  Appeal,  2  Wr.  65 ;  Huf- 
fn^in's  Appeal,  31  P.  F.  S.,  it  is  held  that  the  right  of  a  widow  to  retain 
$300  out  of  her  deceased  husband's  estate  is  a  personal  privilege  which 
she  may  waive  in  whole  or  in  part.  And  a  waiver  is  presumed  from 
her  acts  and  omissions.  The  word  ''  retain  "  as  used  in  the  acts  of  1851 
&Qd  1859,  denotes  that  the  widow  is  to  continue  to  hold,  to  keep  posses- 
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don  of  property  belonging  to  her  hnsband^s  estate  at  the  time  of  his 
death  —  it  refers  to  the  condition  of  his  estate  at  that  time.     ^'  The  act 
contemplates  a  retention  by  the  widow  or  minor  children  of  property 
belonging  to  the  decedent  at  his  death."     Hunfs  Appeal^  4  Ont.  590. 
Neither  the  widow,  nor  the  minor  children,  are  claiming  the  $300 
ont  of  decedent's  estate.     The  widow  died  without  issue  over  a  year 
before  the  claim  was  made  before  the  auditor.     It  is  her  executor  that 
now  seeks  to  complete  her  election  and  to  secure  the  balance  of  the 
$300,  not  for  the  beneficiaries  named  in  the  acts  of  assembly,  but  for 
persons  or  objects  not  contemplated  by  the  exemption  acts.     Lewuf 
JSstate,  3  "Whart.  162.     *'It  is  a  general  rule  that  when  a  will  contains 
two  clauses,  totally  inconsistent  and  incapable  of  bein^  reconciled,  the 
latter  shall  have  a  preference."     Sticklers  Appeal^  5  Casey,  234 ;   Jfoafs 
Appeal^  11  W.  N.  C.  236 ;  Robinson  v.  Martin^  2  Y.  525.     The  inten- 
tion of  the  testator  is  the  governing  rule  in  the  construction  of  wills. 
BeUzhoven  v.  Costen^  7  fiarr,  18 ;    Stoner  wnd  Barr'a  Appeal^  2  id. 
431.     But  as  is  said  in  MiddleswartKa  AdnCr  v.  Blackmore  et  al.j  24 
P.  F.  S.  414 ;  Blackmore  v.  Hickman,  32  id.  288:     "  The  intention  of 
a  testator  is  not  to  be  ascertained  by  considerinff  the  language  of  the 
devise  only ;  the  construction  must  be  that  which  is  consistent  with  the 
whole  scheme  of  the  will.     A  devise  may  be  restrained  by  subsequent 
expressions."  McGlaughlin^s ExW  v.  McOlaughlin^a  AdnHty  12  Harr. ; 
Fox's  Appeal,  11  W.   N.   C.   237;    Shreiner's  Appeal,  3  S.    106. 
There  is  no  latent  ambiguity  in  this  will,  and  the  intention  of  the  testa- 
tor must  be  gathered  from  the  four  corners  of  the  will.     Comfort  f. 
Mather,  2  W.  &  S.  450.     "  The  legal  construction  of  a  will  cannot  be 
explained  or  altered  by  parol  declarations  of  the  testator  of  his  under- 
standings of  its  meaning,  or  his  intention  to  do  something  else.''     See, 
also,   Woodman  v,  Oood,  6  W.  &  S.  173.     The  supreme  court  will 
not  consider  a  question  not  raised  in  the  court  below.  Michael  Weaver^s 
Estate,  1  Casey,  434.     "  In  construing  a  will,  the  circumstances  of  the 
testator,  his  character,  his  family  and  the  amount  and  the 'character  of 
his  property,  may  be  taken  into  consideration."     Postlevxiitf?s  Appeal, 
68  renn.  St.  477;  FoUweiler's  Appeal,  6  Out.  581. 

Clare,  J.  The  first  question  raised  on  this  record  is,  whether  or 
not  the  executor  of  the  last  will  and  testament  of  £lizabeth  Housel, 
deceased,  is  entitled  to  receive  in  this  distribution  the  full  sum  of  $300, 
on  her  claim  for  exemption  as  the  widow  of  John  M.  Housel,  deceased, 
or,  $109.24  only,  the  amount  of  money  on  hand  at  the  time  the  claim 
of  exemption  was  made. 

The  act  of  14th  April,  1851,  provides  that  "  the  widow  or  children 
of  any  decedent  dying  within  tnis  Conmionwealth  may  retain  either 
real  or  personal  property,  belonging  to  said  estate,  to  the  value  of  $300, 
and  the  same  shall  not  be  sold  but  suffered  to  remain  for  the  use  of  the 
widow  and  family ;  and  it  shall  be  the  duty  of  the  executor  or  admin- 
istrator of  such  decedent  to  have  the  property  appraised,"  etc 

In  La/rrisov!s  Appeal,  13  Casey,  130,  it  was  neld  that  "property" 
within  the  meaning  of  this  act,  embraced  money,  bonds  and  other  evi- 
dences of  indebtedness,  and  that  when  such  property  was  chosen  to  be 
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retained,  there  was  no  necessity  for  an  appraisement  of  it.  The  act  of 
8th  April,  1859,  was,  in  this  respect,  declaratory  merely  of  the  law  as 
it  had  previously  existed.  The  widow  or  children  of  a  decedent  may, 
therefore,  elect  to  retain  $300,  "  or  any  part  thereof,  out  of  any  bank 
notes,  money,  stocks,  judgments,  or  other  indebtedness"  belonging  to 
the  decedent's  estate.  But  when  the  widow  in  her  claim  of  exemption 
has,  in  her  life-time,  specified  the  particular  property  which  she  elected 
to  retain,  her  legal  representatives  in  the  distribution  of  the  estate 
must,  we  think,  be  restricted  to  the  designation  which  she  thus  made. 

John  M.  Housel,  the  testator,  whose  estate  is  now  for  distribution,  died 
16th  March,  1884;  his  estate  consisted  of  $109.24  cash,  some  bonds,  mort- 
gages, promissory  notes,  etc.,  a  small  amount  of  household  goods,  etc.  A 
few  days  after  the  letters  were  issued,  Elizabeth  Housel  notified  the 
executor,  in  writing,  that  she  claimed  $300  out  of  the  estate  of  her 
deceased  husband,  allowed  by  law  to  her  as  his  widow,  and  stated 
specifically,  that  she  desired  that  sum  to  be  paid  to  her  "  in  cash."  No 
appraisement  was  made  or  taken  by  the  executor,  under  her  claim, 
indeed  it  may  be  conceded,  none  was  necessary.  On  the  twenty-eighth 
May  following,  the  widow  also  died,  and  the  claim  is  presented  by  the 
executor  of  her  last  will  and  testament. 

Her  claim  was  for  "cash;."  $109.24  was  all  the  cash  then  belonging 
to  the  estate,  and  to  this  extent  only  her  legal  representatives  are  now 
entitled  nnder  that  claim  in  this  distribution.  If  her  demand  had  been 
uiade  after  the  bonds,  notes,  or  other  securities  had  been  realized,  a 
different  question  would  be  presented,  but  she  died  before  they  had 
been  converted  to  money.  She  might  have  claimed  her  exemption, 
partly  in  money  and  partly  in  any  of  the  securities,  or  wholly  m  the 
latter ;  but  she  did  not,  and  we  think  the  learned  court  was  nVht  in 
restricting  the  claim  to  the  cash  on  hand  when  the  claim  was  made. 

The  second  question  is  supposed  to  arise  upon  the  construction  of 
the  last  will  and  testament  of  John  M.  Housel,  deceased.  Elizabeth, 
his  wife,  at  the  tune  of  her  marriage,  was  the  owner  of  a  certain  house 
and  lot  of  ground  in  Milton.  It  was  incumbered  by  mortgage  to  the 
amount  of  $2,400;  a  second  mortgage  was  afterward  execute3  upon  the 
same  property  in  the  sum  of  $1,000,  and  both  were  subsequently  pur- 
chased by  ana  assigned  to  her  husband,  who  was  in  the  possession  of 
the  property  at  the  time  of  his  decease. 

In  the  last  will  and  testament  of  John  M.  Housel,  deceased,  it  is — inter 
oZio— provided  as  follows :  "  Item  —  I  give  and  bequeath  to  ray  beloved 
wife,  Elizabeth  Housel,  all  my  housenold  furniture  or  goods  during 
the  term  of  her  natural  life,  and  direct  that  no  security  be  required 
from  her  for  the  same ;  and  I  also  give  and  bequeath  unto  my  said 
wife,  Elizabeth  Housel  —  after  my  just  debts  and  funeral  expenses 
shall  have  been  paid  and  fully  settled  by  my  executor  —  the  one-third 
of  my  personal  estate  to  her  own  use  and  benefit  absolutely ;  the  house- 
hold furniture,  however,  shall  not  be  included  in  the  appraisment  of 
my  Dersonal  estate  before  distribution  as  aforesaid." 

"  Item  —  As  I  hold  judgments  against  my  said  wife,  Elizabeth  Hou- 
fiel,  which  are  entered  up  m  the  court  of  common  pleas  of  Northum- 
hcrland  county  against  the  property  which  I  now  occupy,  it  is  my  will 
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and  I  so  direct  that  no  part  of  mj  said  judgments  shall  be  collected  by 
my  executor  or  heirs  from  my  said  wife,  Elizabeth  Housel,  during  the 
term  of  her  natural  life,  but  the  same  shall  be  kept  revived  as  a  lien 
against  her  property  aforesaid  until  after  her  decease,  and  after  her 
death  the  proceeds  thereof  shall  be  divided  equally  among  my  sur- 
viving children  and  the  children  of  such  as  are  deceased  ;  the  said  chil- 
dren of  such  of  my  children  as  are  deceased  to  take  the  share  of  their 
respective  parent." 

It  is  conceded  that  the  testator  was  mistaken  as  to  the  nature  of  the 
securities  he  held  upon  his  wife's  property,  and  that  the  "  judgments  " 
referred  to  in  the  will  were  in  fact  the  mortgages  mentioned.  The 
question  is,  whether  or  not,  upon  a  fair  constniction  of  the  will,  the 
bequest  to  the  widow  of  the  one-third  of  the  personal  estate  to  her 
own  use  and  benefit,  in  the  clause  first  quoted,  was  intended  to  embrace 
one-third  of  the  "  judgments"  referrea  to  in  the  second. 

The  widow's  claim  here,  is  based  upon  the  assumption  of  a  surrender 
of  her  right  under  the  intestate  law  and  her  acceptance  of  the  will ;  she 
stands  upon  an  equity  which  is  superior  even  to  that  of  a  child ;  she  is 
not  to  be  treated  as  a  mere  volunteer  but  as  a  purchaser,  and  is,  there- 
fore, entitled  to  a  fair  and  reasonable  construction  of  the  will  in  her 
interest.     Beid  v.  Beid,  9  Watts,  263.      • 

The  provisions  for  the  widow  would  appear  to  have  been  the  sub- 
ject of  nis  chief  solicitude.  He  gave  to  her  the  household  furniture, 
etc.,  during  her  life-time ;  one-third  of  his  personal  estate  after  pay- 
ment of  debts,  etc.,  absolutely,  and  provided  that  her  indebtedness  to 
him  should  not  be  collected  whilst  she  lived. 

The  bequest  of  one-third  of  his  personal  estate  is  in  the  most  dis- 
tinct and  unequivocal  language,  and  in  order  apparently  that  there  might 
be  no  occasion  for  mistaking  his  intention  in  this  respect,  he  directs 
that  the  household  furniture  is  not  to  be  included  in  the  distribution, 
in  which  the  amount  of  that  one-third  is  to  be  ascertained.  The  gold 
watch  which  he  bequeathed  to  his  son  James,  was  not  to  be  taken  into 
the  appndsement,  and  it  is  quite  probable  that  the  testator  intended 
that  it  should  in  like  manner  be  excluded.  Let  that  be  as  it  may,  it  is 
certain  that  the  will  does  not  indicate  any  intention  of  the  testator 
that  jiny  other  portion  of  his  personal  property,  excepting  what  he  thus 
particularly  specified,  was  to  be  excluded  from  tlie  computation  of  the 
widow's  thira. 

It  is  true  that  in  the  second  item,  he  refers  to  the  judgments— 
mortgages — he  holds  against  his  wife,  and  directs  that  no  part  of  these 
judgments  shall  be  collected  from  her  during  her  life,  but  that  the  same 
shall  by  revival  be  maintained  as  liens,  etc.,  and  that  after  his  decease 
the  proceeds  shall  be  divided  as  he  directs,  but  this,  as  we  understand 
it,  does  not  involve  any  inconsistency  with  the  clause  first  quoted.  The 
bequest  of  one-third  of  the  judgments  to  the  widow  does  not  conflict 
with  a  provision  that  they  shall  not  be  collected  within  a  given  period, 
whether  that  be  the  period  of  her  life-time  or  the  life-time  of  one  of 
his  children,  or  any  otner  period  of  time. 

There  is  no  provision  that  the  widow  shall  have  the  benefit  of  the 
judgments  during  her  life-time,  they  were  not  to  be  collected  but  they 
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were  to  be  i*evived,  and  the  interest  thereon  to  accumnlate  until  her 
death,  and  the  ^^  proceeds,"  that  is  to  say,  the  money  arising  or  obtained 
therefrom,  to  be  distributed  to  his  children. 

A  will  must  be  construed  so  that  every  clause  may  take  effect,  if 
that  be  possible.  No  part  will  be  rejected  as  repugnant  if  any  fair  and 
reasonable  construction  can  be  given  to  the  whole,  which  will  render 
every  part  effective.  Nathan  v.  Morris^  4  Whart.  389;  MvUer^s 
EdaU,  38  Penn.  8t.  314;  Seib^t  v.  Wise,  70  id.  147.  But  even  if 
the  direction  in  this  second  clause  of  the  will  may  be  considered 
ambiguous  or  of  doubtful  meaning,  which  we  do  not  think  it  is,  it 
must  be  construed  in  subordination  to  the  original  bequest,  the  terms  of 
which  are  clear  and  unequivocal.     Sheets  Appeal,  82  Penn.  St.  213. 

It  will  be  observed,  also,  that  the  absolute  share  of  the  widow  under 
the  will,  as  we  have  interpreted  it,  is  in  accordance  with  her  rights 
under  the  intestate  laws;  and  it  has  been  held  in  numerous  cases  that 
where  the  will  leaves  the  mode  of  distribution  doubtful,  the  court  will 
apply  the  principle  of  the  statute  of  distribution.  Ministers^  Appealy 
40  Penn.  St.  Ill ;  Rorwiiz  v.  NorrU,  60  id.  Ill ;  Crim'a  Appeal,  89 
id.  333;  Hufner  v.  Wyncoop,  97  id.  13. 

By  every  rule  of  construction  we  think  this  will  should  be  read  as 
giving  to  the  widow  her  full  share  of  the  personalty.  The  testator 
clearly  contemplated  an  appraisement  of  his  entire  estate,  except  as 
specincally  provided,  and  a  distribution  upon  the  basis  of  that  appraise- 
ment ;  one-third  to  the  widow  of  the  appraised  value.  He  explicitly 
directs  what  shall  be  omitted  from  this  appraisement  and  distribution, 
to-wit,  his  gold  watch  and  his  household  iiirniture  ;  if  he  had  intended 
to  exclude  the  mortgages  it  is  reasonable  to  suppose  he  would  have 
said  80. 

It  was  suggested  at  the  argument  that  the  question  of  interest  had 
been  reserved,  to  be  disposed  of  in  the  future. 

We  infer  from  this  that  there  may  be  matters  bearing  upon  the 
question  of  the  widow's  responsibility  for  interest,  or  upon  the  extent 
of  that  responsibility,  of  which  we  are  not  informed.  We  will  not, 
therefore,  attempt  a  distribution  upon  the  basis  of  this  opinion,  but  will 
remit  the  record,  in  order  that  this  may  be  done  in  the  court  below. 

The  decree  of  the  orphans'  court  is  reversed ,  and  it  is  ordered  that 
the  record  be  remitted  in  order  that  distribution  may  be  made  in  accord- 
ance with  this  opinion  ;  and  it  is  ordered  that  the  appellees  pay  the  costs 
of  this  appeal. 

Commonwealth  of  Pennsylvania  v.  Bailing. 

May  17. 1886. 

Criminal   Law— Penal  Code,  §87  — Death  Followinq  Attempt  to  Pbocurb 
Abortion. 

Section  87  of  the  Penal  Code  took  tlie  crime  of  causing  death  by  an  attempt 
to  procure  abortion  oat  of  the  class  designated  as  marder,  and  made  it  a  felony  of 
lesser  grade,  and  prescribed  the  punishment  of  it.  Hence,  no  penalty  therefor 
can  be  Inflicted,  or  any  thing  be  done  in  punishment  thereof,  otnerwise  than  a& 
directed  by  that  section. 


Error  to  the  court  of  oyer  and  terminer  of  Cumberland  county 
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Oharles  Bailing  was  indicted  at  the  April  quarter  sessions  of  1884, 
for  the  crime  oi  abortion,  under  the  eightynseventh  section  of  the 
Criminal  Code.  At  the  following  August  sessions  he  was  convicted 
and  sentenced.  The  facts  on  which  the  conviction  was  based  were  that, 
on  the  22d  day  of  January,  1884,  the  defendant  took  one  Annie  Faust 
—  who  was  then  pregnant  —  from  her  home,  in  Penn  township,  to  Car- 
lisle ;  that  the  object  of  the  visit  was  to  procure  an  abortion ;  mat  Bail- 
ing went  with  her  to  the  office  of  a  physician,  and  there  personally 
employed  the  person  whom  he  found  in  charge  of  the  office  to  per- 
form said  abortion;  that  such  operation  was  thereupon  performed; 
that  as  the  result  of  this  operation  she  gave  birth,  on  the  twenty-fifth 
day  of  January,  to  an  undeveloped  foetus,  and,  on  the  twenty-sixth 
day  of  January,  in  consequence  tnereof,  died. 

A  writ  of  error  to  the  supreme  court  was  sued  out,  and  the  case  was 
reversed  and  remanded  to  the  court  below  for  further  proceedings, 
because  the  dying  declarations  of  Annie  Faust  had  been  admitted  in 
the  trial,  the  supreme  court  holding  that  dying  declarations  were 
admissible  only  in  homicide  cases.* 

The  bill  on  which  Bailing  was  tried  and  convicted  contained  four 
counts.  The  first  count  charged  the  felonious  administration  of 
unknown  drugs,  with  intent  to  procure  a  miscarriage,  and  the  conse- 
quent death  of  the  woman ;  the  second  charged  with  like  intent  and 
consequences  the  use  of  an  instrument ;  the  third  in  like  manner 
charged  the  use  of  unknown  means,  and  the  fourth  the  use  of  certain 
unknown  poison  drug  and  substance. 

On  this  bill  the  court  allowed  a  noUe  prosequi  to  be  entered.  A 
new  indictment,  containing  three  counts,  charging  Bailing  with  the 
murder  of  Annie  Faust,  was  presented  to  the  grand  jury,  and  a  true 
bill  on  all  counts  foimd. 

The  first  count  charged  him  generally  with  murder,  but  specified  no 
means,  the  second  charged  murder  in  an  attempt  to  procure  an  abor- 
tion, and  alleged  the  means  to  be  an  instrument ;  the  third  in  like 
manner  charged  the  same  offense,  and  alleged  the  means  to  be  the 
administration  of  poison  drugs  and  substance  unknown. 

A  iwUe  prosequi  was  entered  on  the  first  count,  and  the  remaining 
counts  were  quashed. 

At  common  law,  in  Pennsylvania  an  indictment  for  murder  in  such 
a  case  would  lie,  and  the  only  question  for  the  determination  of  the 
supreme  court  in  this  case  was  :  Is  the  remedy  at  common  law  sup- 
planted by  the  eighty -seventh  section  of  the  Penal  Code,  which  punisiies 
the  causing  of  death  by  an  attempt  to  procure  abortion  ? 

John  T.  Stuart^  district  attorney,  and  H.  S.  Stuarty  for  plaintiff  in 
error.  That  this  was  murder  in  the  second  degree  at  common  law  in 
Pennsylvania  before  the  act  of  1860  cannot  be  doubted.  This  is  clearly 
set  forth  by  Judge  Kino  in  Commonwealth  v.  Keeper  of  the  Prison^  2 
Ash.  227.  This  is  true  in  general  at  common  law,  2  Bish.  Crim.  Law, 
691 ;  Rex  v.  FretwM,  Leigh  &  C.  161 ;  FinhUr's  case,  1  East  P.  C. 
264 ;  1  Hale  Pleas  of  the  Crown,  429-430.  Now  this  unquestionably 
was  the  law  until  the  enactment  of  the  eighty-seventh  section  of  the 
Criminal  Code.    This  section  provides  that  if  any  person  shall  unlaw- 
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fully  adminiBter  to  any  woman  pregnant  with  child  any  drug^  or  use 
any  instrument  with  intent  to  procure  her  miscarriage,  and  the  woman 
shall    die  in   consequence,  the  person   so  offending  shall  be  guilty  of 
felonv,  and  the  penalty  attached  is  a  fine  not  exceeding  $500,  and 
imprisonment  not  exceeding  seven  years.  Now  this  is  exactly  the  crime 
of  murder  in  the  second  degree  at  common  law.     The  statute  creates 
no  new  crime,  but  treats  the  crime  as  it  was  at  common  law.     It  adds 
not  a  single  incident ;  it  subtracts  none.     To  this  common-law  crime  it 
attaches  a  penalty.     Now,  we  hold  that  "  where  a  statute  only  inflicts 
a  punishment  on  that  which  was  an  offense  before,"  there  is  no  neces- 
sity of   mentioning  the  statute.     2  B.  339,    Com,  v.  Searle.     In  the 
same  case  Lord  Halb's  idea  that  "  if  an  offense  be  at  common  law,  and 
•also  prohibited  by  statute,  the  party  may  be  indicted  at  common  law," 
is  quoted  and  approved.    When  a  statute  creates  an  offense,  or  expressly 
prohibits  that  wliich  was  not  an  offense  at  common  law,  then  the  statu- 
tory remedy  must  be  followed ;  but  when  it  merely  attaches  a  penalty 
to  that  which  was  an  offense  before,  then  the  indictment  may  be  at 
common  law,  and  the  statutory  penalty  may  be  inflicted.     Com.  v. 
Searle^  9upra  ;   White  v.  Gom.^  6  Binn.  179  ;  Busaell  v.  Com,^  7  S.  & 
R.  489.     The  act  of  1860  contains  a  re-enactment  of  the  old  law  of 
March  21,  1806,  which  declares  that  "  in  all  cases  where  a  remedy  is 
provided,  or  a  duty  enjoined,  or  any  thing  directed  to  be  done  by  any 
act  or  acts  of  assembly  of  this  Commonwealth,  the  directions  of  the 
said  acts  shall  be  strictly  pursued,  and  no  pendty  shall  be  inflicted  or 
any  thing  done  agreeably  to  provisions  of  the  common  law   for  such 
cases,  further  than  shall  be  necessary  for  carrying  such  act  or  acts  into 
effect."     Now,  the  cases  Com,  v.  Searle^  sttvra^  White  v.  CW.,  supra^ 
and  Russell  v.  Com,^  supra^  were  all  deciaed  subsequent  to  the  act  of 
1806,  and  this  act  was  called  to  the  attention  of,  and  duly  considered 
by  the  court.  It  only  conflicts,  therefore,  with  the  infliction  of  the  com- 
mon-law penalty,  and  still  allows  the  conviction  to  be  at  common  law. 
The  punishment  is  statutory.  The  decisions  on  the  act  of  1806  all  indi- 
cate that  where  a  new  mode  of  procedure  is  directed  by  an  act  of  assem- 
bly, there  the  common-law  remedy  is  gone;  but  where  no  new  tribunal 
is  provided,  no  new  mode  of  procedure,  nothing  is  done  by  the  statute 
but  change  the  penalty   there  the  common-law  remedv  is  not  taken 
away.     In  the  case  of  Com.   v.   EvanSj    13  S.  &  K.  426,  the  mode 
of  procedure  was  changed.     The  action  was  no  longer  criminal,  but 
penal,  and  the  act  of  1806  consequently  compelled  a  resort  to  the  statu- 
tory remedy.     But  if  the  eighty-seventh  section  of  the  Code  does  create 
a  new  offense  —  if  the  "  death  of  the  woman  is  not  a  constituent  ele- 
ment of  the  offense,"  as  it  was  in  the  crime  of  murder  at  the  common 
law,  then  there  is  a  remnant  of  the  crime  at  common  law  not  covered 
and  punished  by  the  act  of  assembly,  and  this  remnant  is  the  death  of 
the  woman.     By  the  same  act  the  defendant  commits  two  crimes,  one 
of  which,  to-wit :  abortion,  is  punishable  under  the  eighty-seventh  sec- 
tion of  the  Code,  and  the  other  that  of  murder,  which   is  left  by  the 
Code  as  it  was  at  common  law. 

F.  E.  Beltzhoover  and  S.  Beplntm^  Jr.y  for  defendant  in  error.    The 
one  hundi-ed  and  eighty-third  section  of  our  Criminal  Code  declares  that 
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"  In  all  cases  where  a  remedy  is  provided  or  a  duty  enjoined  by  any  act  or 
acts  of  assembly  of  this  Commonwealth,  the  direction  of  such  act  or  acts 
shall  be  strictly  pursued,  and  no  penalty  shall  be  inflicted  or  any  thing  done 
agreeably  to  the  provisions  of  the  common  law  in  such  cases  further  than 
shall  be  necessary  for  carrying  such  act  or  acts  into  effect."  In  this  case  a 
remedy  has  been  plainly  and  specifically  provided  by  the  act  of  assembly 
for  the  punishment  of  the  crime  which  is  committed  when  a  woman 
dies  in  consequence  of  an  attempt  to  produce  a  miscarriage  on  her. 
This  remedy  must  be  strictly  pursued  as  it  was  in  the  indictment  which 
was  preferred  and  tried  for  abortion.  It  is  not  necessary  to  do  any 
thing  agreeably  to*  the  provisions  of  the  common  law  to  carry  the  act 
of  assembly  punishing  abortion  into  effect.  It  was,  therefore,  clearly 
right  for  the  learned  court  below  to  sustain  the  motion  to  quash  the 
indictment  for  murder.  It  is  a  mere  pretext  to  get  around  the  decision 
of  the  supreme  court  excluding  dying  declarations  in  trials  for  abortion 
to  indict  for  murder  at  common  law  while  admitting  that  only  the 
penalty  for  abortion  can  be  imposed  if  a  conviction  were  obtained  for 
murder.  If  the  district  attorney  had  no  legal  evidence  of  the  crime 
contemplated  by  the  law  and  with  which  he  charged  the  defendant,  it 
was  his  duty  to  say  so,  and  the  ends  of  justice  would  be  thus  better  sub- 
served than  by  wresting  the  law  from  its  plain  meaning  to  secure  a 
conviction  by  a  device.  The  whole  tenor  and  purpose  of  the  law  of 
crimes  and  criminal  procedure  in  this  State  manifestly  are  in  harmony 
with  this  construction.  In  consecutive  sections,  murder  of  the  first  and 
murder  of  the  second  degree  and  voluntary  manslaughter  and  abortion 
are  clearly  defined  and  their  punishments  specifically  provided.  Ist 
Murder  in  the  first  degree  is  punished  capitally.  2d.  Murder  in  the 
second  degree  is  punished  for  the  first  offense  by  imprisonment  not  ex- 
ceeding twelve  years,  and  for  the  second  offense  by  imprisonment  during 
life.  3d.  Voluntary  manslaughter  is  punished  by  a  line  not  exceeding 
$1,000,  and  by  imprisonment  not  exceeding  twelve  years.  4:th.  Caus- 
ing the  death  of  a  pregnant  woman  with  instruments  or  drugs  in  an 
attempt  to  produce  a  miscarriage  is  punished  by  a  fine  not  exceeding 
$500  and  imprisonment  not  exceeding  seven  years.  Thus  the  funda- 
mental law  of  the  State  clearly  ana  distinctly  separates,  defines  and 
piiiiishes  these  four  offenses  as  different,  distinct  and  separate  crimes. 
Under  section  11  of  the  Code  of  Criminal  Procedure  wnich  provides 
that  in  all  indictments  it  is  suflicient  to  charge  the  crime  substantially 
in  the  language  of  the  act  of  assembly  prohibiting  it,  both  the  indict- 
ments are  but  indictments  for  abortion  under  the  eighty-seventh  sec- 
tion of  the  Criminal  Code  —  the  form  of  the  last  one  being  manifestly 
changed  only  for  the  purpose  already  stated.  In  the  case  of  Common- 
wealth  V.  Jackaony  15  Gray,  188,  the  supreme  court  of  Massachusetts 
have  settled  this  question  exactly  as  contended  for  by  the  defendant  in 
error.    See,  also,  Bobbms  v.  State^  8  Ohio,  131. 

Meroub,  Oh.  J.  In  Railing  v.  Commonwealth^  16  "W".  N.  C. 
452;  S.  0.,  2  East.  Rep'r,  892,  the  unlavrful  acts  charged  were 
presented  under  an  indictment  of  another  form.  We  reversed 
that  judgment  for  error  in  admitting  certain  declarations  in  evi- 
dence.   The   indictment  there   charged  the  defendant  with   having 
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administered  a  drug  to  Annie  Faust  with  intent  to  produce  a  mis- 
carriage, and  that  her  death  resulted  as  a  consequence  of  so  adminis- 
tering it.  That  indictment  was  framed  under  the  eiffhty-seventh  section 
of  the  Criminal  Code  of  Slst  March,  1860.  It  declares  if  any  per- 
son shall  unlawfully  administer  to  any  woman,  pregnant  or  quiet  with 
child,  or  supposed  and  believed  to  be  so,  any  drug,  poison  or  other  sub- 
stance whatsoever,  or  shall  unlawfully  use  any  instrument  or  other 
means  whatsoever,  with  the  intent  to  procure  the  miscarriage  of  such 
woman,  and  such  woman,  or  any  child  with  which  she  may  be  quick, 
shall  die  in  consequence  of  either  of  said  unlawful  acts,  the  person  so 
ofiEending  shall  be  guilty  of  felony,  and  shall  be  sentenced  to  pay  a 
fine  not  exceeding  fsOO  and  to  undergo  an  imprisonment  by  separate 
or  solitary  confinement  at  labor  not  exceeding  seven  years. 

Section  183  of  the  same  Code  declares  in  all  cases  where  a  remedy  is 
provided  or  duty  enjoined  or  any  thing  directed  to  be  done  by  any  act 
or  acts  of  assembly  of  this  Commonwealth,  the  directions  of  said  acts 
shall  be  strictly  pursued,  and  no  penalty  shall  be  inflicted  or  any  thing 
done  agreeably  to  the  provisions  of  the  common  law  in  such  cases, 
further  than  shall  be  necessary  for  carrying  such  act  or  acts  into  effect. 

Thus  section  87  took  the  crime  therem  specified  out  of  the  class 
designated  as  murder,  and  made  it  a  felony  of  lesser  grade,  and  pre- 
scribed the  punishment  therefor.  Hence  no  penalty  therefor  shall  be 
inflicted  or  any  thine  be  done  in  punishment  thereoi  otherwise  than  as 
directed  by  said  section. 

The  present  attempt  is  to  convict  the  defendant?  of  murder,  on  a  new 
indictment,  for  committing  the  same  acts  on  the  same  person,  as 
charged  in  the  former  indictment.  The  punishment  prescribed  for  the 
lowest  grade  of  murder,  is  imprisonment  by  separate  or  solitary  con- 
finement not  exceeding  twelve  years,  and  for  the  second  ojffense,  for  the 
period  of  his  natural  life.  Thus  the  statute  not  only  makes  the  acts 
with  which  the  defendant  is  charged  an  offense  less  than  murder,  but 
also  prohibits  as  severe  a  putiishment  therefor.  It  may  be  urged  that 
on  an  indictment  for  murder  a  conviction  might  be  had  of  voluntary 
manslaughter.  This  is  undoubtedly  true ;  but  that  does  not  help  the 
case.  The  punishment  pi^escribed  for  such  a  conviction  is  a  fine  not 
exceeding  $1,000,  and  by  imprisonment  not  exceeding  twelve  years. 

Thus  the  attempt  to  indict  for  murder  and  punish  as  if  murder,  the 
commission  of  the  acts  specified  which  the  statute  does  not  make  mur- 
der, cannot  be  successful.  It  follows  the  learned  judge  committed  no 
error  in  quashing  the  indictment.  The  conclusion  at  which  we  have 
arrived  appears  to  be  in  accordance  with  Bobbins  v.  State^  8  Ohio  St. 
131,  and  Commonwealth  v.  Jackson,  15  Gray  (Mass.),  188. 

Judgment  affirmed. 

Shaeffeb  v,  Hoffman  et  al. 
May  -m,  1886. 
Statute  of  LnirrATiONS  —  Promise  to  Pat. 

A  clear,  distinct  and  unequivocal  acknowledgment  of  the  debt  is  sufficient  to 
take  a  case  out  of  the  operation  of  the  statute  of  limitations ;  the  admission  must 
be  consistent,  however,  with  a  promise  to  pay,  in  which  event  the  law  implies 
a  promise. 
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Error  to  the  court  of  common  pleas  of  Northumberland  county. 

This  was  an  action  of  assumpsit  to  recover  a  balance  alleged  to  be 
due  upon  a  promissory  note ;  defendants  pleaded  the  statute  of  limita- 
tions.    The  verdict  was  for  defendants. 

J.  J.  Beimensnyder  and  Geo.  B.  Beimensnyderj  for  plaintiff  in 
error.  In  the  case  of  Palmer  v.  Gillespie^  95  Penn.  St.  340,  all  the 
cases  on  the  question  as  to  what  is  necessary  to  take  a  debt  out*  of  the 
operation  of  the  statute  of  limitations  were  carefully  reviewed  and  con- 
sidered by  this  court,  and  it  was  held  that  it  was  error  to  say  to  the 
jury  that  there  must  be  an  express  promise  to  pay.  "  It  is  not  essen- 
tially necessary  that  the  promise  be  actual  or  express,  provided  the  other 
necessary  facts  are  shown.  A  clear,  distinct  and  unequivocal  acknowl- 
edgment of  a  debt  is  sufficient  to  take  a  case  out  of  the  operation  of 
the  statute.  It  must  be  an  admission  consistent  with  a  promise  to  pay. 
If  so  the  law  will  iniplv  the  promise  without  its  having  been  actually 
or  expressly  made.  There  must  be  no  uncertainty  as  to  the  particular 
debt.  It  must  be  so  distinct  and  unambiguous  as  to  remove  nesitation 
in  regard  to  the  debtor's  meaning."  Warner  v.  Stein  d&  Greenawaliy 
97  Penn.  St.  322.  The  case  should  have  been  submitted  to  the  jury 
with  instructions  as  to  the  law.     Lawson  v.  McCartney^  8  Out.  360. 

S.  P,  Wolverton^  Geo,  HiU  and  e/.  Nevin  Hilly  for  defendant  in 
error.  In  order  to  take  a  case  out  of  the  operation  of  the  statute  of 
limitation,  an  acknowledgment  of  the  debt  must  be  distinct  and  une- 
quivocal, and  so  distinct  as  to  preclude  hesitation.  lnEm.erson  v.  Mil- 
ter et  aZ.y  3  Casey,  278,  the  defendant  said  "  that  he  would  attend  to  it, 
fix  it,  or  settle  it  before  he  went  away."  Held  not  sufficient.  In  Wes- 
ner  v.  Stein^  1  Out.  322,  held,  "  Where  an  acknowledgment  or  admis- 
sion is  relied  on,  to  avoid  the  bar  of  the  statute  of  limitation,  in  the 
absence  of  an  express  promise  to  pay  the  debt,  it  must  amount  to  a 
clear  and  unambiguous  recognition  of  an  existing  debt,  so  distinct  and 
expressive  as  to  preclude  he^tation  as  to  •the  debtor's  meaning,  and  as 
to  the  particular  debt  to  which  it  applies.  It  must,  moreover,  be  con- 
sistent with  a  promise  to  pay."  In  Miller  v.  Bashore^  2  Norr,  356, 
the  words  used  were :  "And  after  he  is  paid  I  will  pay  you  all  I  owe 
you,  and,  if  I  can  do  any  thing  for  you  before  that  time,  I  will  do  so. 
You  need  not  trouble  yourself  about  me,  that  I  will  not  pay  you,  for  I 
expect  to  pay  all  I  owe,"  held  to  be  insufficient.  In  delivering  the  opin- 
ion of  the  court,  Mr.  Justice  Gordon  says :  "  In  order  to  eflSct  such  a 
result,  there  must  be  a  clear  and  definite  acknowledgment  of  the  debt, 
a  specification  of  the  amount  due,  or  a  reference  to  something  by  which 
such  amount  can  be  definitely  and  certainly  ascertained,  and  an  unequiv- 
ocal promise  to  pay."  In  Weaver  v.  Weaver^  4  P.  F.  S.  152,  at  the 
foot  of  an  account,  the  party  against  whom  the  balance  appeared,  signed 
the  following :  "  Having  received  an  order  for  a  deed  to  me  from  Mar- 
tin Weaver,  I  hereby  agree  to  settle  with  him  for  the  above  balance, 
and  any  other  just  claim  between  us,  March  13,  1849."  Held  not  suf- 
ficient to  take  the  case  out  of  the  statute.  Shafer  v.  Shaffer^  5  Wr. 
51.  "  Where  the  bar  of  che  statute  is  sought  to  be  removed  by  a  new 
promise,  the  promise,  as  a  new  cause  of  action,  ought  to  be  proved  in  a 
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dear  and  explicit  manner,  and  be  in  its  terms  unequivocal  and  deter- 
mined.    2  Greenl.  Ev.,  §  440.     Mr.  Greenleaf  has  collected  a  consider- 
able number  of  cases,  and  he  deduces  from  them  the  doctrine  that  if 
there  be  circumstances  accompanying  an  acknowledgment,  "  which  repel 
the  presumption  of  a  promise  or  intention  to  pay,  or  if  the  expres- 
sions be  equivocal,  vague,  and  indeterminate,  leamng  to  no  certain  con- 
clusion, but  at  best  to  possible  inferences  which  may  affect  different 
minds  in  different  ways,  it  has  been  held  that  they  ought  not  to  go  to  a 
jury  as  evidence  of  a  new  promise  to  revive  the  cause  of  action.    §  450. 
This  is  assuredly  settled  in  this  State.     Thus  in  Morgan  v.  WaHon,  4 
Barr,  321,  whicn  was  assumpsit  for  a  book  account,  the  proof  was  that 
the  defendant  had  said  to  the  son  of  the  plaintiff :  "  I  owe  your  father, 
but  tell  your  father  I  cannot  pay  him  this  fall,  nor  before  next  spring; 
but  next  spring  I  intend  to  settle  with  your  father,  and  pay  him  what 
I  owe  him."     Either  pay  him  what  I  owe  him  or  his  account.     The 
witness  was  not  sure  which.    This  was  held  insuiBScient,  because  it  left 
an  uncertainty  whether  the  debtor  referred  to  the  part  of  the  account 
not  barred  by  the  statute,  or  to  the  whole  together."   Kensington  Bank 
V.  PaUoUy  2  Harr.  479.   Hddy  "  It  must  be  a  promise  to  pay  on  demand ; 
an  immediate  unqualified  promise  to  pay,  without  reservation  or  condi- 
tions."    To  the  same  effect  are  the  following  authorities :  Junior  S.  F. 
E.  Co,  V.  DouglaSy  2  Pen.  63 ;  OiUingham  v.  GUlingham^  5  Harr. 
302;  Kyle  v.  WeUis,  id.  286;    BoU  v.  Sterner,  2  Pen.  154;   M<yr' 
gam,  v.  WalUm^  4  Barr,  321 ;  Moraan  v.  Carpenter,  2  W.  N.  C.  306 ; 
Jenseman  v.  Hersman,  id.  693 ;  MoCleUan^s  i^^rs  v.  West,  9  P.  F.  S. 
487  ;  Lawson  v.  McCartney,  8  Out.  356. 

Paxson,  J.  Whether  the  rejection  of  the  plaintiff's  deposition  was 
erroneous  or  otherwibo  is  not  a  material  question  in  this  case.  There 
was  nothing  in  the  deposition  to  take  the  note  in  controversy  out  of 
the  statute ;  hence  its  rejection  did  the  plaintiff  no  harm.  The  follow- 
ing is  the  material  part  of  the  deposition  :  "  Witness  says,  four  years 
after  the  date  of  the  note,  he  siiov^ed  note  to  Jacob  Hoffman,  and 
twice  since ;  he  said  each  time  this  note  had  to  be  fixed,  and  on  one  of 
these  times  he  said  he  and  William  had  to  pay  it.  About  two  years 
after  he  had  showed  Jacob  Hoffman  the  note  the  firet  time,  he  showed 
it  to  him  the  second  time,  and  it  was  at  this  time —  the  second  time  — 
that  he  said  he  and  William  would  have  to  pay  it  —  means  William  Hoff- 
man. About  two  and  a  half  or  three  years  after  he  had  shown  Jacob 
Hoffman  the  note  the  second  time,  he  showed  it  to  him  the  third  time, 
when  he  said  yes,  he  signed  it,  that  it  was  his  name,  and  it  would  have 
to  be  fixed.  This  spring  it  was  two  years  that  I  had  the  conversation 
with  Jacob  Hoffman  concerning  this  note,  when  he  again  said  it  had  to 
be  fixed.  Witness  says  that  frequently  within  six  years,  prior  to  the 
bringing  of  this  suit,  Jacob  Hoffman  said  that  it  had  to  be  or  must  be 
fixed." 

In  order  to  understand  this  deposition  it  must  be  borne  in  mind 
that  by  an  exceedingly  awkward  arrangement  the  witness  is  made  to 
speak  in  the  third  person.  The  language  is  not  literally  that  of  the 
witness,  but  of  the  justice  of  the  peace  who  took  it  down,  and  he  has 
accompanied  it  with  explanation  of  what  he  supposes  the  witness  to 
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mean.  But  taking  the  deposition  for  all  it  is  worth,  it  does  not  make 
out  the  plaintiff's  case. .  It  is  not  such  an  acknowledgment  of  the  debt 
from  which  an  unequivocal  promise  to  pay  can  be  inferred.  It  does 
not  prove  an  express  promise  to  pay,  nor  an  implied  one.  The  acknowl- 
edgment of  his  signature  to  the  note  would  not  of  itself  be  an  acknowl- 
edgment of  the  debt.  The  latter  might  have  been  paid  or  there 
might  be  a  valid  defense  to  it.  The  expression  that  it  must  be  "  fixed'' 
and  that  •'  he  and  William  would  have  to  pay  it "  are  equivocal.  In 
the  one  instance  it  *is  not  the  equivalent  of  "  pay ;  "  in  the  other  it 
involves  another  person,  and  may  refer  to  a  supposed  liability  rather 
than  a  present  intention  to  pay.  Such  expressions  as  these  were  held 
insufficient  to  toll  the  statute  in  Einerson  v.  MiUer^  27  Penn.  St.  278. 
"  The  decisions  of  this  court  apply  very  strict  rules  to  acknowledgments 
to  take  a  case  out  of  the  statute  of  limitations,  and  very  rightly  so.  We 
mean  to  adhere  to  them  in  letter  and  spirit."  Johns  v.  LantZy  63  Penn.  St 
324.  It  is  not  essentially  necessary  that  the  promise  be  actual  or  express, 
provided  that  the  other  necessary  facts  are  sliown.  A  clear,  distinct  and 
unequivocal  acknowledgment  of  the  debt  is  sufficient  to  take  a  case  out 
of  the  operation  of  the  statute.  It  must  be  au  admission  consistent 
with  a  promise  to  pay.  If  so,  the  law  will  imply  the  promise,  without 
its  having  been  actually  or  expressly  made.  Palmer  v.  GriUespie^  95 
Penn.  St.  340.  Tested  by  this  rule  we  find  nothing  in  the  deposition 
to  toll  the  statute. 

Nor  do  we  think  the  testimony  of  the  witness,  James  Strohaker,  is 
any  stronger.  Without  quoting  it  at  length,  it  is  sufficient  to  say  that 
the  defendant  acknowledged  that  he  signed  the  note  as  bail,  and  that 
he  and  Wilham  Hoffman  "  would  have  to  fix  it,"  or  that  *'  they  would 
have  to  pay  it."  The  witness  puts  both  expressions  in  the  mouth  of 
the  defendant.  Neither  is  sufficient.  A  statement  by  the  defendant 
that  he  and  some  one  else  would  have  to  fix  a  note,  or  would  have  to 
pay  it,  contains  nothing  from  which  an  implied  promise  that  the  defend- 
ant alone  would  pay.  And  it  has  been  already  seen  that  the  acknowledg- 
ment must  be  consistent  with  a  pfroinise  to  pay. 

As  there  is  nothing  in  the  case  to  toll  the  statute,  the  court  below 
did  not  err  in  directmg  a  verdict  for  the  defendant.  This  renders  a 
discussion  of  the  remaining  assignments  unnecessary. 

Judgment  affirmed. 


Stboup  v.  McCloskey. 

May  17,  1886. 

Levy  —  Land  sold  at  Sheriff's  Sale  —  Description. 

Laud  was  levied  upon  and  sold  at  sheriff's  sale.  Heldy  that  what  was  covered 
by  the  levy  was  to  be  ascertained  by  the  language  used  and  by  the  adjoiners 
called  for,  points  of  the  compass  specified  yielding  to  adjoiners  actually  intended 
and  called  for. 

Error  to  the  court  of  common  pleas  of  Clearfield  county. 

This  was  an  action  of  ejectment  brought  by  Stroup  against  McCloskey 
to  recover  the  possession  of  six  acres  and  eighty  perches  of  land  whien 
McCloskey  claimed  to  have  purchased  at  a  sheriff's  sale  of  real  estate  of 
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Stroup.     The  following  is  a  ccjpy  of  an  extract  from  the  charge  of  the 
common  pleas,  perKBEBs,  P.  J.: 

"  He  (oefendant)  asserts  and  claims,  that  under  this  levy  and  sale,  and 
sheriffs  deed  to  him,  he  again  became  the  owner  of  these  six  acres  and 
eighty  perches  of  land,  and  that,  therefore,  he  has  no  right  to  give  it  up 
to  the  plaintiff — that  the  plaintiff  is  not  entitled  to  recover.  Whether 
that  contention  be  true  or  not  depends  upon  the  construction  that  shall 
be  placed  upon  the  levy  made  by  the  sheriff,  because  that  is  the  matter 
which  is  to  determine  the  rights  of  these  parties.  Where  a  levy  is 
plain  and  intelU^ible  from  its  reading,  its  construction  and  application 
is  for  the  court.  If  that  levy  be  taken  on  the  ground  and  it  corresponds 
to  the  location  of  the  land  upon  the  ground,  there  can  be  no  room  for 
doubt,  and  the  jury  cannot  have  any  question  to  pass  upon.  Its  con- 
struction, in  such  case,  is  for  the  court,  and  is  a  question  of  law.  Where 
the  facts  are  undisputed,  it  is  wholly  a  question  for  the  court  to  deter- 
mine and  instruct  tne  jury  what  their  verdict  should  be. 

**  After  the  writ  of  execution  in  favor  of  W.  S.  Gilliland  against 
Solomon  Stroup,  to  No.  78  December  term,  1878,  was  lodged  with  the 
sheriff,  he  returns,  that :  '  On  the  20th  of  August,  1879,  by  virtue  of 
the  attached  writ,  I  levied  on  the  following  described  real  estate, 
situated  in  Karthaus  township,  Clearfield  county,  Pennsylvania :  East 
by  public  road ;  south  by  land  of  Isaac  McCloskOT ;  west  by  same ; 
north  by  land  of  David  Price — containing  twenty-five  (25)  acres  more 
or  less.  All  cleared,  having  thereon  erected  a  two-story  frame  house, 
frame  barn,  and  out-buildings,  to  be  sold  as  the  property  of  Solomon 
Stroup.' 

"Subsequently  the  sheriff  makes  a  deed-poll,  which  has  been  offered 
in  evidence  in  this  case,  in  which  the  boundaries  are  identical  with  the 
boundaries  called  for  in  the  levy — no  varyings  or  discrepancies  what- 
ever. 

"  Now  then,  how  was  this  twenty-five  (25)  acres  more  or  less  to  be 
located  ?    The  defendant  has  offered  in  evidence  and  proved  that  the 
land  of  David  Price  does  lie  part  way  on  the  north  of  the  land  in  dis- 
pute, and  that  it  is  bounded  otherwise  by  the  land  of  Isaac  McCloskey 
on  the  west.     The  plaintiff  has  not  attempted   to  disprove  those  facts 
as  existing.   As  they  are  not  disputed,  they  are  to^be  taken  as  admitted. 
Bat  the  plaintiff  has  proven  that  the  call  for  a  public  road  on  the  east 
is  a  mistake;  that  the  public  road  does  lie  on  tne  south  —  twenty-five 
rods  south  of  the  land  in  dispute ;  that  the  call  for  Isaac  McCloskey 
on  the  south  is  a  mistake ;  and  that  no  public  road  is  found  where  it 
is  called  for,  and   the  contention   on  the  part  of  the  plaintiff  by   his 
counsel  is,  that  these  mistakes  are  to  be  considered  bv  tne  jury  as  show- 
ing that  the  sheriff  was  mistaken  as  to  the  courses  oi  north,  south,  east 
and  west,  at  the  time  he  made  this  levy ;  that  when  he  said  '  north '  he 
Daust  have  meant  east,  and   when  he  said  'east  by  public  road,'   he 
must  have  meant,  south  by  public  road.     Now,  gentlemen  of  the  jurv, 
^e  cannot  agree  with  this  contention.     The  tract  of  land  is  to  be 
located  —  where  it  does  not  call  for  marked  lines  or  comers,  and  does 
call  for  adjoining  land  —  it  must  be  located  by  these  adjoinders  if  they 
are  found  on  the  ground.     So  that  if  you  take  this  levy  and  go  upon 
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the  ground  and  find  it  calls  for  David  Price's  land  lying  on  the  north, 
you  are  bound  to  get  that  call.  If  yon  find  land  called  tor  on  the  west, 
and  upon  an  examination  of  the  ground  you  found  the  land  called  for, 
lying  on  the  west,  then  you  must  go  to  that  call.  If  you  find  the  call 
on  the  east  is  something  difierent,  and  the  call  on  the  south  is  a  mistake, 
it  does  not  compel,  nor  does  it  excuse  you,  if  you  disregard  the  calls  on 
the  other  two  sides.  It  is  a  true  principle  of  law  that  you  must  begin 
where  there  is  an  admitted  corner  or  call.  If  others  are  disputed,  yon 
must  start  from  an  admitted  call  or  comer  and  locate  the  land  from  that, 
in  a  way  that  answers  the  most  of  the  calls  in  the  levy.  Two  of  these 
calls  are  satisfactorily  answered  —  that  is  undisputed  by  the  testimony 
in  the  case.  Two  or  them  are  not  answered  —  that  is  evidently  a  mis- 
take by  the  sheriff  as  to  the  location  of  this  land  in  that  direction,  but 
that  does  not  require  us,  nor  does  it  excuse  us  lor  disregarding  the  other 
two  calls  which  are  on  the  ground. 

"  It  is  admitted,  that  if  the  call  for  David  Price  on  the  north  were  to 
be  started  there  and  the  land  located  from  there  southward,  and  the 
call  on  the  west,  of  Isaac  McCloskey,  were  to  be  taken  as  found,  that 
then  it  would  cover  the  land  in  dispute.  But  another  point  is  raised 
by  plaintiff's  counsel  in  this  case,  and  that  is,  that  because  the  naked 
legal  title  to  this  disputed  piece  still  remained  in  Isaac  McCloskey  that, 
therefore,  the  sheriff  must  have  known  that  fact,  and  must  have  intended 
that  as  a  call  on  the  west,  although  it  does  lie,  in  point  of  fact,  on  the 
north.  We  do  not  agree  with  that  contention.  We  think  that  would 
not  be  a  proper  construction  to  put  upon  the  undisputed  facts  in  this 
case.  We  do  not  think  it  would  be  right  to  take  this  land  from  the 
defendant  upon  a  construction  of  that  kmd  —  on  the  mere  fact  that  the 
naked  legal  title  was  still  in  Isaac  McCloskey,  although  the  plaintiff- 
Solomon  Stroup  —  was  in  undisturbed  possession  of  this  land.  In  onr 
judgment  this  would  be  sufficient  to  justify  the  court  in  directing  you 
to  nnd  a  verdict  for  the  defendant. 

"  There  are  also  other  undisputed  facts  in  this  case.  The  fact  that 
after  the  purchase  of  this  land  by  Solomon  Stroup  —  plaintiff — he  used 
and  occupied  it  with  his  other  land ;  fencing  it  up  with  as  much  more, 
or  accordmg  to  the  testimony  of  the  witnesses,  'almost  as  much,'  aswaf 
in  this  disputed  piece,  and  farming  the  two  together  as  one  part,  or 
original  farm.  In  our  judgment  that  would  control  to  the  extent  of 
the  levy  and  sale,  if  there  was  nothing  else — no  calls  —  or  the  land 
was  simply  described.  Twenty-five  acres  more  or  less,  situated  in  Kar- 
thaus  township.  We  do  not  look  for  that  degree  of  accuracy  in  a 
sheriff's  levy  tnat  we  do  in  a  deed  made  by  a  conveyancer,  and  we  must 
extend  or  limit  the  location  of  the  land  described  in  the  levy  according 
to  the  calls  and  marks  on  the  ground,  where  any  are  given.  Taking 
these  calls  as  given  in  this  levy,  and  applying  them  to  the  location,  with 
David  Price  on  the  north,  and  Isaac  C.  McCloskey  on  the  west,  the 
conclusion  comes  to  our  mind  irresistibly  that  this  land  is  within  tlie 
limits  of  the  sheriff's  levy,  and  being  so,  that  your  verdict  must  be  for 
the  defendant." 

Murray  cfe  Gordon,  for  plaintiff  in  error.  "A  party  is  entitled  to 
bring  out  every  circumstance  relating  to  the  fact  which  an  adverse 

820 


Digitized  by 


Google 


Penn.]  Steoup  v.  MoCloskby.  173 

witness  is  called  to  prove."   Bank  v.  JFbrdyce^  9  Barr,  277 ;  Jackson  v. 
lAtchy  12  Smith,  456.     "A  party  may  cross-examine  as  to  the  res  gesta 
given  in  evidence,  though  it  be  new  matter."    Markley  v.  Swartzlander^ 
8  "W.  &  S.  172.     "  It  is  well-settled  law  that  a  call  may  be  shown  to  be 
a   mistake  by  the  work  on  the  ground."     Caldwell  v.  Haller^  4  Wr. 
167.     **And  it  is  equally  well  settled  that  where  there  are  insensible 
or  conflicting  calls,  that  location  should  be  made  which  will  answer 
most  of  the  calls."  Hegarty  v.  Mathers^  7  Casey,  357.    "  To  what  par- 
ticular piece  of  land  descriptive  words  in  a  deed  refer  is  a  question  for 
the  jury."    Naglee  v.  Inaersoll^  7  Barr,  185.     ''The  construction  of 
written  instruments  is  undoubtedly  the  exclusive  province  of  the  court, 
and  the  guantum  of  estate  conveyed  by  a  deed  is  referable  to  the  judge 
alone ;  but  where  that  estate  is  situate,  what  are  its  limits  and  contents, 
must  frequently  depend  upon  evidence  dehors  the  writing ;  and,  thus, 
it  IB  often  a  pure  question  of  fact,  or  of  law  and  fact  compounded,  upon 
which  a  jury  must  be  called  to  pass."    Collins  v.  Eush^  7  S.  &  R.  102. 
"This  is  particularly  true  of  loose  written  returns  of  writs  of  execution, 
which  ignorance  and  carelessness  combine  to  divest  of  every  feature 
approacning  to  certainty.     With  us  inaccuracy  of  description  in  these 
inceptions  of  title  is  so  often  indulged,  that  it  has  been  found  necessary  to 
make  a  liberal  use  of  assisting  evidence,  documentary  and  oral,  in 
correcting  mistakes,  explaining  ambiguities,  and  applying  indeterminate 
delineations  to  disputed  localities."     Hofrnan  v.  jDa^iner,  2  Harr.  25, 
28 ;  Shoemaker  v.  Ballard^  3  id.  94  ;  by  Woodwakd,  J.,  in  netheri/ng- 
ton  V.  Ola/rk^  6  Casey,  396 ;  and  by  Agnew,  J.,  in  Susquehanna  Boom 
Co.  V,  Finney^  8  Smith,  208.  In  the  latter  case  Agnew,  J.,  says  :  "  So 
what  property  is  or  is  not  embraced  in  a  levy  which  is  obscure  in  its 
terms  may  be  shown  by  parol  evidence."     ohakely  v.  ScoU^  3  Watts, 
60j^  Hoffman  Y.Danner^  2  Harr.  25 ;  Atkmsony  Lessee,  v.  Cummins^ 


9  How.  499.     "  In  two  of  these  cases,  adjoinders  mistakenly  called  for 
by  the  sheriff's  levy  were  rejected  and  land  bounded  by  them  excluded." 
Frank  Fidding,  for  defendant  in  error.     If  there  be  doubt  arising 
from  the  terms  of  the  levy  itself,  the  rule  is  that  it  shall  be  construed 
most  favorably  to  the  purchaser.     "  The  levy  on  the  tract,  generally, 
would  embrace  whatever  interest  the  defendant  had  in  it,  unless  there 
was  something  else  in  the  levy  restricting  it  to  a  particular  part  or  share 
of  the  land."     Inman  v.  Kutz^  10  Watts,  90.   "In  levies  of  real  estate 
upon  execution  more  laxity  of  description  is  allowed  than  in  deeds  of 
conveyance;  it  is  sufficient  if  the  terms  used  show  what  was  intended 
to  be  levied  on ;  where  doubtful  expressions  are  employed,  the  con- 
struction should  be  favorable  to  the  plaintifif,  to  enable  him  to  obtain 
payment  of  his  debt  from  the  property  of  his  debtors."     Inman  v. 
Kut^,  supra  ;    Wright  v.  Chestnut  HUl  Ore  Co.,  9  W.  482.     "  If  the 
owner  of  a  tract  of  land  purchase  a  small  piece  of  land  adjoining  it, 
for  the  purpose  of  using  it  with  the  larger  tract,  he  thereby  makes  it  a 
part  of  the  whole,  and  a  lew  and  sale  by  the  sheriff  of  the  tract  of  land, 
without  any  description  of  the  part  purchased,  will  convey  the  whole 
to  the  purcnaser."     Burkholder  v.  Sigler,  7  W.  &  S.  155.     "  Levying 
upon  any  thing  less  than  one  whole  tract  or  lot  of  land,  with  the  ap- 
purtenances, is  clearly  against  the  act  of  assembly."     Syiyder  v.  Castor, 
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2  Binn.,  note  a.    *'  One  who  accepts  part  of  the  purchase-money  arising 
ont  of  a  sheriffs  sale  is  estopped  from  denying  tne  validity  of  the  sale. 
Stroble  v.  Smithy  8  Watts,  280. 

Per  Curiam.  Whether  the  land  in  contention  was  included  in  the 
levy  and  deed  was  a  question  of  fact.  It  was  to  be  ascertained  by  the 
language  used  and  by  the  adjoiners  called  for.  The  iury  were  cor- 
rectly instructed  that  the  points  of  the  compass  specifiea  were  to  yield 
to  the  adjoiners  actually  intended  and  called  for.  We  see  no  error  in  the 
charge,  answers  to  the  points  nor  in  the  rejection  of  evidence. 

Judgment  affirmed. 


Shaw  v.  Betts  et  al. 
May  17,  1886. 

Executor  —  Acting  Executor  —  Compensation  —  Onus  Probandi. 

When  a  sum  of  money  is  decreed  to  two  persons  jointly  and  one  of  them  clainB 
more  than  a  moiety  thereof,  he  takes  on  himself  the  burden  of  proving  in  some 
manner  his  right  thereto. 

A.,  B.  and  C.  were  executors  of  the  last  will  of  D.  A.  was  the  acting  execu- 
tor; upon  a  settlement  $2,700  commission  was  allowed,  whereupon  the  represen- 
tatives of  B.,  deceased,  brought  assumpsit  against  A.  to  recover  one-third  tnereof. 
A.  claimed  that,  as  he  had  performed  all  the  labor  incident  to  the  executorship, 
he  was  entitled  to  a  greater  compensation  than  either  of  his  co-executors.  HM 
the  burden  of  proof  rested  upon  him  to  establish  his  position. 

Error  to  the  common  pleas  of  Clearfield  county.     The  facts  ard  suffi- 
ciently stated  in  the  syllabus. 

Orvis  (&  SnydeVy  for  plaintiff  in  error.  The  number  of  the  execu- 
tors is  not  to  make  any  difference  in  the  rate  of  commission  ;  if  their 
trouble  be  unequal  a  share  of  the  commission  ought  to  be  assigned  to 
each  proportioned  to  his  trouble.  Walker^s  EstcUe^  9  Serg.  &  Kawle, 
223;  Aston^s  Estate^  5  Whart.  240 ;  Wickersham'a  Ap^aiy  64  Penn. 
St.  67.  Where  one  of  two  executors  renders  greater  service  to  the 
estate  than  his  co-executor  he  will  be  entitled  to  a  greater  share  of  the 
commissions.  Orant  v.  Pride^  1  ;Dev.  (N.  C.)  Eq.  269 ;  Hodge  v. 
Ilcmkins,  1  Dev.  &  B.  (N.  C.)  Eq.  564 ;  WaddUl  v.  Martin,  3  Ired. 
(N.  C.)  Eq.  562;  White  v.  Bullock,  20  Barb.  91.  "Before 
one-half  of  the  whole  commissions  earned  could  be  employed 
in  paying  a  debt  duo  by  one  of  the  accountants  individually  to  the 
estate,  it  must  be  affirmatively  shown  that  such  is  of  right  the  debtor 
executor's  proportion  of  such  commissions."  Stevenson* s  EstcUSj  1  Pare. 
20.  "  The  amount  allowed  includes  the  whole  commissions  to  which 
both  are  entitled  for  all  services  included  in  the  account  which  it  is  not 
for  us  to  apportion."  Davii  Estate,  1  Phila.  360 ;  Wickersharr!^ 
Appealy  64  renn.  St.  67.  "  It  is  clearly  settled  that  one  execntor  shall 
not  be  charged  with  the  devastavit  of  his  companion,  and  shall  be 
liable  only  to  the  extent  of  the  assets  which  came  to  his  hands." 
Toller's  Laws  of  Executors,  368 ;  Wms.  Exrs.  (6th  ed.)  1924.  "And 
even  in  the  case  of  executors,  modem  good  sense,  looking  beyond  the 
technical  reason  of  the  rule,  which  was  supposed  to  be  applicable  to 
the  peculiarity  of  the  trust  devolved  on  them,  seems  to  have  broken 
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down  the  distinction  between  them  and  other  trustees,  by  denying 
that,  in  reason,  an  intent  to  be  jointly  chargeable  is  deducible  from  the 
mere  fact  of  joining  in  a  receipt."  Per  Lord  Eldon,  16  Ves.  479 ; 
McNair's  Appeal^  4  R.  148 ;  BovyrCs  Appeal^  1  D.  311 ;  Sterrett^a 
Appeal^  2  P^nn.  St.  420-1;  Vernon  v.  Henry,  6  Wr.  192;  SteWa 
Appeal^  10  Barr,  152-3.  And  the  same  rule  appears  to  be  held  in  sev- 
eral of  the  States.  Peter  v.  Beverly,  10  Pet.  532;  1  How.  134; 
RoacK  V.  Hvbbard,  6  latt.  (Ky.)  325 ;  Sparhawk  v.  BueU,  9  Vt.  41 ; 
Sivtherland  v.  Brueh,  7  Johns.  Ch.  (N.  Y.)  17 ;  Clarice  v.  Cla/rke,  8 
Paige  (N.  Y.),  152;  BarJcs  v.  Wilkes,  3  Sandf.  (N.  Y.)  Ch.  99 ;  Fenni^ 
more  t.  Fennirnore,  3  N.  J.  (2  Green)  292 ;  Fisher  v.  JSkillman,  18 
N.  J.  Eq.  229;  Ckirke  v.  Cotter,  2  Dev.  (N.  C.)  Eq.  51;  Fnox  v. 
Picket,  4  Desau.  (S.  C.)  199  ;  Kerr  v.  Waters,  19  Ga.  136 ;  Oaultney  v. 
Nolan,  33  Miss.  569.  "  But  there  is  another  unanswerable  objection 
to  the  present  attempt.  There  is  no  such  thing  as  the  liability  of  one 
joint  trustee  for  the  misfeasance  or  non-feasance  of  another,  unless  that 
other,  from  insolvency,  is  unable  to  answer  for  himself.  Until  then 
there  can  be  no  loss;  and  it  is  only  when  a  loss  occurs  the  non-i'eceiving 
trustee  is  ever  held  liable."     StelPs  Appeal,  10  BaiT,  153. 

W.  I.  Skaw  and  Oscar  Mitchell,  for  defendants  in  error.    When 
two  or  more  persons  each  receive  an  undivided  interest  in  a  property 
the  presumption  of  law,  in  the  absence  of  any  other  evidence,  is  that 
they  have  an  equality  of  interest.    Edwards  v.  Edwards^  3  Wr.  369, 
384,  385.     "  In  case  of  a  grant  to  two  or  more  persons  jointly,  with- 
out designating  what  each  takes,  they  are  presumed  to  take  in  equal 
proportions."     1  Bouv.  Law  Diet.  695.     "Where  the  atBmiative  is 
supported  by  a  disputable  presumption  of  law,  the  party  supporting 
the  negative  must  call  witnesses  in  the  first  instance  to  overcome 
this  presumption."     Tayl.  Ev.,  §  339.     "  The  correct  view  is  that  the 
burden  of  proof  is  upon  a  party  undertaking  to  prove  a  point."     1 
Whart.  Ev.,  §  354.     "When   executors  join  in    administering  the 
assets,  each  is  responsible  for  the  safety  of  the  fund  and  is  not  excused 
from  loss  by  the  misconduct  of  his  fellow."     De  Hansen  et  al.  v. 
Williams  et  al.,  Executors  of  Williams,  30  P.  F.  S.  480, 482-3.    "  The 
acts  of  one  co-executor  bind  all  the  others  by  reason  of  the  confidence 
reposed  in  them  individually,  in  consequence  of  which  each  has  full 
•    Dower  over  the  assets."    Beltzhoover  v.  Darrah  et  al,,  16  S.  &  K.  329, 
o37 ;    De  Haven  et  al,  v.  WilUams  et  al..  Executors  of  Williams^ 
30  P.  F.  S.  480,  482.      "  An  executor  cannot  make  an  agreement 
with  his  co-executor  whereby  he   can  relieve  himself  from  liabil- 
ity to  the  estate."     WaU's  Estate,    25  Pitts.  L.  J.  95 ;    1   Rhoues 
0.  C.  282.     "  Ordinarily  an  executor  is  not  liable  for  non-feasance, 
but   if    he    enters  upon    the    execution  of   any  part  of   the  trust 
be   cannot    stop  short,  and  must  do  all    that  is  requisite  to  con- 
duct the  business  to  a  successful    termination."      De  Haven  et  al. 
V.  Williams  et  al.,  Executors  of  Williams,  30  P.  F.  S.  480,  482-3. 
Again,  "if  the  whole  of  the    proceeds  of  an  estate   pass   into  the 
biads  of  one  of  the  executors  originally,  and  his  co-executor  permit  him 
to  use  them  and  concur  in  the  application  of  them,  he  is  unquestionably' 
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chargeable  with  the  default  of  his  co-executor/*  Clarke  v.  Cla/rTuj  8 
Paige  (N.  Y.)  Ch.  152,  159.  In  the  management  of  partnership  bna- 
ness  the  law  would  not  imply,  in  the  absence  of  any  agreement,  that 
a  partner  who  renders  a  little  more  service  is  to  be  compensated  for 
the  inequality  of  services  rendered.  BeaUyy.  Wray^  7  Harr.  518-519; 
Thornton  v.  Proctor^  1  Anstr.  94 ;  Bradford  v.  Kimherly^  3  Johns. 
Ch.  436;  Franklin  v.  Robinson^  1  id.  165.  "At  first  view  it  might 
seem  unjust  that  a  co-operator  should  contribute  more  than  his  share  to 
an  enterprise  without  remuneration  for  the  excess;  but  his  ehare 
depends  on  the  nature  of  the  bargain.  These  services  are  inappreciable 
and  insusceptible  of  specific  charge.  A  partner  could  not  Iceep  an 
account  of  every  hoop  or  nail  driven  by  him."  BeaMy  v.  Wray^  7 
Harr.  516,  519-520.  "  One  of  several  executors  has  no  right  to 
retain  the  whole  of  the  commission  allowed  to  them  by  the  court,  on 
the  ground  that  he  had  solely  transacted  the  business  of  the  adminiB- 
tration."  S.  P.,  Smart  v.  Fisher^  7  Mo.  580.  "  The  compensation  ot 
executors  is  not  determinable  by  any  established  practice  or  rule,  being 
graduated  by  the  responsibility  incurred,  the  amount  of  the  estate^ 
and  tlie  amount  of  labor  expended."  Harland^s  AcoowrU^  5  Rawle, 
323,  329;  McCaudand^a  Appeal,  2  Wr.  466,  470;  Montgomery^ 
Appeal,  5  Norr.  230,  234r-235 ;  Norria'  Appeal,  21  P.  F.  S.  106, 126. 

Per  Curiam.  If  the  learned  judge  committed  any  error  in  this 
case,  it  was  in  being  too  favorable  to  the  plaintifE  in  error.  There  b 
certainly  nothing  giving  him  any  just  cause  of  complaint.  When  % 
sum  of  money  is  decreed  to  two  persons  jointly  and  one  of  them  claims 
more  than  a  moiety  thereof,  he  takes  on  nimself  the  burden  of  proving, 
in  some  manner,  his  right  thereto. 

Judgment  aflBrmed. 

Overseers  of  the  Poor  of  Penn's  Township  v.  Overseers  of  thi 
Poor  of  the  Borough  of  Selinsorove. 

May  17.  1886. 
Pauper — Settlement. 

A.  was  bom  in  Penn's  township,  in  Maj,  1854;  at  nine  years  of  age  slie  becune 
insane  ;  in  March,  1883,  B.,  her  father,  who  had  settlement  in  Penn's  township, 
made  complaint  and  she  became  a  charge  upon  the  township,  and  was  placed  bf 
the  overseers  of  the  poor  in  the  State  Hospital  for  the  Insane,  at  Danville;  in  Sep- 
tember, 1883,  B.  entered  into  an  agreement  with  the  overseers  of  the  poor  to  uke 
A.  back  into  his  household;  the  overseers  of  the  poor  to  pay  any  resident phya- 
cian  employed  by  B.  to  attend  A.  for  her  insanity,  and  to  have  the  right  to  remove 
her  again  to  the  hospital,  if  in  their  judgment  proper;  in  March,  18§4.  and  whilst 
A.  was  an  inmate  of  the  home  of  B.,  the  latter  moved  his  family  to  a  hoase  he 
had  purchased  in  Selinsgrove  ;  in  Julv,  1885,  A.  again  became  chargeable;  ap 
until  near  this  time,  Penn's  township  had  furnished  her  relief.  HSd^  A  had 
not  acquired  a  new  settlement  in  Selinsgrove,  and  farther,  that  she  remained* 
charge  upon  Penn's  township. 

Error  to  the  court  of  quarter  sessions  of  Snyder  county. 

The  facts  are  set  forth  in  the  opinion  of  the  quarter  sessions,  per 
Buoher,  p.  J.,  of  which  opinion  the  following  is  a  copy : 

"  The  question  for  solution  is  the  settlement  of  Sarah  Jane  Hoffman, 
a  pauper.  The  facts  of  the  case  are  few  and  simple.  We  find  them 
to  be  as  follows : 
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"  First  The  name  of  the  pauper  is  Sarah  Jane  HoflEman.  She  is  the 
daughter  of  Charles  Hoffman,  and  was  bominPenn's  township,  Union 
countjr  —  now  Snyder  county —  on  May  18,  1854.  Both  the  pauper 
and  her  father  had  settlement  in  Penn's  township  aforesaid,  on  tne  9th 
day  of  March,  A.  D.  1883.  On  that  day  the  father  made  complaint 
on  oath,  before  two  justices  of  the  county^  '  that  a  certain  child  of  his, 
by  name  Sarah  Jane,  is  not  well,  and  is  unmasterly  in  his  household 
and  he  is  not  able  to  support  her  any  longer,  and  that,  under  his  cir- 
cumstances, he  requests  help  from  some  other  source  in  order  to  relieve 
him  from  his  distressed  condition.'  Whereupon  the  said  justices  issued 
an  order  of  maintenance,  directed  to  the  overseers  of  Penn's  township. 
At  this  time  the  daughter  was  upward  of  twenty-eight  years  of  a^,  and 
had  always  been  a  member  of  her  father's  family.  &deed,  the  evidence 
IB,  that  she  was  insane  since  she  attained  the  age  of  nine  years,  and 
this  explains  the  expression,  ^  Sarah  Jane  is  not  well  and  unmasterly,' 
used  by  the  father  in  his  complaint  before  the  justices. 

"  Second.  The  order  of  relief  was  delivered  by  the  father  to  the 
overseers  of  Penn's  township,  in  March,  1883,  a  few  days  after  it  was 
issued,  and  they  accepted  the  daughter  as  a  pauper,  and,  in  the  same 
month  and  year,  placed  her  in  the  insane  asylum,  at  Danville,  at  the 
expense  of  the  township,  where  she  remained  until  October,  1883.  On 
September  9,  1883,  whilst  the  pauper  was  being  maintained  in  the 
asylum  by  the  township,  the  overseers  of  the  poor  entered  into  a  writ- 
ten contract  with  the  father,  by  which  the  latter  agreed  to  bring  her 
from  the  asylum,  and  return  her  there  if  necessary,  and  find  all  neces- 
sary medicines  at  his  own  expense,  the  overseers  oi  the  poor  to  pay  any 
resident  physician  employed  oy  the  father  for  medical  attendance  ren- 
dered the  pauper  for  the  insanity  by  reason  of  wnich  she  was  removed 
to  the  asylum,  and  reserving  the  right,  on  the  part  of  the  overseers  of 
the  poor,  to  return  the  pauper  to  the  asylum  at  any  time,  if  they  con- 
sidered this  less  eicpensive  than  to  pay  tne  physician's  charges  aforesaid. 
There  was  a  stipulation  in  this  contract,  tnat  it  should  not  continue 
longer  than  until  April  1,  1884.  The  evidence  is,  that  this  was  inserted 
because  the  term  oi  office  of  one  of  the  overseers  of  the  poor  would 
expire  then ;  but  it  was  said  at  the  time  that  a  new  agreement  could 
be  made  after  that  with  the  new  overseers,  or  the  father  could  make  a 
new  agreement  with  them. 

*'  *  Tfiiird.  In  the  month  of  October,  1883,  a  few  weeks  after  this  agree- 
ment was  made,  the  pauper  was  ti^en  from  the  asylum,  and  again 
became  an  inmate  of  tne  father's  family.  The  father  had  bought  a 
house  and  lot  in  Selinsgrove,  almost  one  year  before  he  enterea  into 
this  agreement  with  the  overseers  of  the  poor,  and  his  intention  then 
was  to  remove  into  the  new  house.  The  conveyance  for  this  property 
was  given  in  evidence,  but  neither  the  deed  itself,  nor  a  copy  thereof,  is 
attached  to  the  depositions.  In  March,  1884,  the  father  removed  from 
Penn's  township,  to  this  house  and  lot,  which  he  had  purchased  at 
Selinsgrove,  taking  with  him  his  pauper  daughter  as  a  part  of  his 
family.  They  resided  on  that  property  from  Mardi,  1884,  until  July 
35,  1886,  more  than  one  whole  year,  when  the  daughter  became 
chargeable. 
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"  Fourth.  It  ig  in  evidence  that  Dr.  B.  F.  Wagenseller  attended  the 
panper  from  the  time  she  returned  from  the  asylum,  in  the  faU  of  1883, 
whilst  living  with  her  father  in  Penn's  township,  as  well  as  in  8elins- 
grove,  during  the  year  1884  and  partly  1885,  and  charged  the  biU  to 
the  township.  Drl  F.  J.  Wagenseller  attended  the  pauper,  too,  and 
fumidied  her  with  medicines  on  April  18,  1884,  and  October  16, 1884, 
to  the  amount  of  $9.50,  which  was  paid  by  one  of  the  overseers  of  the 
poor  of  Penn's  township,  February  25,  1885.  F.  J.  Schoch  testifies 
that  he  is  a  partner  in  the  drug  store  carried  on  in  the  name  of  Geo.  C. 
Wagenseller ;  that  the  books  show  an  account  against  the  overseers  of 
the  poor  of  Penn's  township,  beginning  March  10,  1884 ;  that  the  first 
settlement  of  the  account  was  December  13,  1884,  when  the  overseers 
paid  $10.75 ;  that  they  paid  the  next  account  March  2,  1885,  $15.55,  in 
his  presence,  and  that,  whilst  the  account  contained  charges  for  medi- 
cines furnished  to  other  paupers,  the  account  for  medicines  furnished 
the  pauper  in  dispute  was  included ;  that  the  overseers  of  Penn's  town* 
ship  knew  they  were  furnishing  medicines  for  this  pauper,  and  that  they 
lootced  over  the  account  to  see  for  whom  the  medicines  were  fumishei 
Geo.  0.  Wagenseller  corroborates  Mr.  Schoch,  and  swears  that  the  last 
item  in  the  settlement  of  December  13, 1884,  was  furnished  the  pauper 
August  30, 1884,  and  amounted  to  $1.40,  and  that,  after  this,  otner 
supplies  were  furnished  to  the  pauper,  which  were  paid  March  2,  1885, 
by  the  overseers  of  the  poor.  We  are  mindful  of  the  fact  that  the 
account  of  Dr.  B.  F.  Wagenseller  is  disputed  by  the  township,  upon 
the  ground  that  the  township  is  not  liable  after  April  1,  1884.  The 
doctor  testifies  that  Mr.  Stetler,  one  of  the  overseers,  came  to  see  him 
in  the  spring  of  1885,  just  before  his  term  of  oflSce  expired,  acknowl- 
edged the  account  and  promised  to  pay  it,  assigning  as  a  reason  for 
non-payment  then,  that  ms  money  was  exhausted.  It  is  not  necessary 
to  decide  here  whether  the  township  is  liable  for  this  bUl  or  not.  It 
is  sufficient  for  us  to  say,  that  we  find,  from  the  evidence,  that 
the  overseers  of  Penn's  township  did  furnish  relief  to  the  pauper 
from  the  time  of  her  return  from  the  asylum  in  October,  1883,  durmg 
her  residence  in  Penn's  township  as  well  as  whilst  she  was  residing 
with  her  father  in  Selinsgrove  from  March,  1884,  up  until  near  *he 
time  when  she  became  chargeable  there. 

"  Fifth.  We  find  as  a  fact  that  Sarah  Jane  Hoffman  was  a  pauper 
on  Penn's  township  when  she  was  taken  to  Selinsgrove,  and  that  this 
relation  was  not  broken  or  disturbed  at  the  time  when  she  became 
chargeable  on  Selinsgrove,  in'  July,  1885. 

"  The  contention  of  the  appellee  on  these  facts  is  that  Daniel  Hoff- 
man, the  father,  acquired  a  settlement  in  Selinsgrove,  by  virtue  of  his 
ownership  of  a  freehold  estate,  situate  therein,  and  dwelling  thereon 
one  whole  year,  and  that  the  settlement  thus  obtained  by  him  was  cast 
upon  the  daughter,  so  that  her  settlement  is  in  Selinsgrove.  We  have 
before  adverted  to  the  fact  that  neither  the  conveyance  for  the  Selins- 
grove property  to  the  father,  given  in  evidence,  nor  a  copy  thereof,  is 
attached  to  the  depositions.  Therefore,  we  are  unable  to  say,  from  an 
inspection  of  the  conveyance,  whether  it  gave  the  father  a  freehold 
estate  or  not.    However,  it  seemed  to  be  conceded  at  the  argument 
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that  such  was  the  fact,  and  we,  therefore,  treat  the  conveyance  as  if  it 
carried  a  freehold,  whereby  the  father  became  seized  of  a  freehold 
estate.  Now,  our  statute  provides  that  a  settlement  may  be  gained  in 
any  district  by  any  person  who  shall  become  seized  of  any  freehold 
estate  within  the  district  and  who  shall  dwell  upon  the  same  one  whole 
year.  Notwithstanding  this,  the  appellant  insists  that  the  father 
acquired  no  settlement  in  Selinsgrove,  because  his  daughter — ^f or  whose 
support  he  was  liable,  whilst  he  was  acquiring  a  settlement  by  virtue 
of  iiis  residence  on  his  freehold  in  Selinsgrove — was  a  pauper  in  Penn's 
townshij),  and  the  township  assisted  him  in  maintaimng  her.  In 
tahort,  it  is  urged  that  the  fatner  could  not  have  maintained  himself  and 
family  in  Selinsgrove  had  it  not  been  for  the  aid  furnished  him  by 
Penn's  township  in  relieving  him  in  part  at  least  from  the  burden  of 
supporting  the  pauper  in  dispute,  and  that,  therefore,  he  is  not  within 
the  spirit  and  intention  of  the  statute,  so  as  to  enable  him  to  acquire 
a  settlement  in  Selinsgrove.  The  law  in  Massachusetts  and  other 
eastern  States  undoubtedly  is,  as  is  said  by  Mr.  Justice  Elwbll  in 
Scrcmton  Poor  Biat^^ict  v.  Directors  et  al.,  10  Out.  449,  that  while  a 
man  is  receiving  relief  as  a  pauper  he  cannot  gain  a  settlement  any- 
where, and  that  relief  afforded  to  a  member  of  his  family,  for  whose 
support  he  is  liable,  is  as  a  rule  paid  to  him.  He  cites  many  authorities 
in  support  of  this  position,  wnich  can  be  there  found.  However,  in 
the  case  then  before  him,  he  discharged  those  authorities,  and  ruled  the 
question  upon  the  plain  language  of  the  act  of  assembly.  He  there 
field  if  this  had  been  the  purpose  it  would  have  been  an  easy  matter 
to  say  so.  Whilst  it  is  difficult  to  distinguish  clearly  a  difference  in 
the  principle  which  should  govem  both  cases,  yet  there  is  a  difference 
in  the  facts.  In  the  case  decided  by  mjrself ,  Alpheus  Wertz  was  a 
pauper  hmiself.  In  Scranton  v.  DamnUsy  Jesse  Coats  was  not  a 
pauper  himself,  but  his  wife  was,  and  he  was  permitted  to  acquire  a 
new  settlement  and  communicate  it  to  her,  although  she  was  fastened 
on  the  old  whilst  he  was  acquiring  the  new  settlement.  The  reasons 
for  excluding  a  pauper  in  one  district  from  acquiring  a  settlement  in 
another  whiM  tms  relationship  continues  are  so  satisfactoir  to  our  mind 
that  we  are  constrained  to  hold  that  such  is  the  law  until  the  supreme 
couitplainly decides  otherwise. 

**  Tnen,  applying  the  principle  laid  down  in  Scranton  v.  Danville^ 
^ppra^  to  the  case  m  hand,  we  must  reach  the  conclusion  that  Charles 
Hoffman,  the  father  of  the  pauper,  acquired  a  settlement  in  Selinsgrove 
himself,  because  he  was  not  a  pauper  himself  when  he  went  there 
to  reside  on  his  freehold  estate.  The  contention  of  the  appellee 
is  that  this  settlement  was  communicated  to  the  pauper  daughter, 
because  she  was  insane  and  a  part  of  his  family,  and  had  not  acquired 
a  settlement  elsewhere  in  her  own  right,  and  had  not  been  eman- 
cipated. In  support  of  this,  appellee  relies  upon  Cheraeer  of  Wash- 
ington  v.  Overseer  of  Beaver^  3  Watts  &  Serg.  648 ;  Stephen  v. 
Oavnes,  5  Harr.  38,  and  kindred  cases.  These  established  that 
children  are  not  to  be  considered  emancipated  at  the  age  of  twenty-one 
years,  who  are  compelled  to  remain  longer  with  their  parents  on  account 
of  some  infirmity  oi  body  or  mind,  whidi  render  them  incapable  of  tak* 
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ing  care  of  themBelves.  In  the  case  in  hand,  this  relationship  was  dis- 
rupted at  a  time  when  both  the  father  and  daughter  had  settlement  in 
Penn's  township  by  the  father  placing  her  upon  that  township  in  the 
sole  charge  of  the  overseers  of  the  poor,  who  removed  her  from  the  con- 
trol of  her  father  and  confined  her  in  the  insane  asylum  at  Danville. 
This  was  in  March,  1883,  and  she  was  then  upwards  of  twenty-eight 
years  of  age.  She  remained  separated  from  her  father  about  seven 
months.  Then,  with  the  consent  of  the  overseers  of  the  poor,  as  estab- 
lished by  their  written  agreement  above  recited,  she  was  permitted  to 
return  to  her  father's  house,  not  absolutely  free  from  their  control,  but 
subject  to  be  returned  to  the  asylum  at  their  pleasure,  if  they  found  it 
cheaper  to  maintain  her  there.  Notwithstanding  this  return  to  her 
father's  house  she  still  remained  a  pauper  on  the  township,  and  the 
township  was  bound  to  maintain  her,  tne  only  difference  bemg,  that, 
with  the  aid  of  her  father,  it  cost  the  townsmp  less  to  maintain  her 
there  than  at  the  hospital.  We  find  from  the  evidence,  too,  that  this 
was  the  inducing  cause  that  prompted  the  agreement  and  brought 
about  her  return.  It  was  distinctly  decided  in  Overseers  of  the  Poor  of 
Washington  v.  Overseers  of  the  Poor  of  Edst  Franldm  Township^  3 
Pennyp.  107,  that  where  a  female  child,  living  with  her  father,  became 
insane  at  the  age  of  eighteen  years,  and,  at  the  age  of  twenty-three, 
was  charged  as  a  pauper  on  the  township  in  which  he  then  lived,  his 
subsequent  removal  to  another  township  does  not  affect  her  status  as  a 
pauf>er,  or  make  her  chargeable  upon  the  township  to  which  he  removed, 
and  in  which  he  acquired  a  new  settlement.  The  only  difference  in  the 
facts  of  that  case  and  the  one  in  hand  is,  that  there  the  pauper  did  not 
accompany  the  father  to  the  new  district  where  he  acquired  the  settle- 
ment, whilst  in  our  case  she  did  go  with  him. 

^'  The  decision  in  that  case  must  rest  upon  the  ground  that  the  sepa- 
ration of  father  and  daughter,  by  her  removal  from  his  bouse  as  a 
pauper,  was  equivalent  to  emancipation.  We  see  no  other  ground 
upon  which  it  can  stand.  It  is  the  settled  law,  both  in  England  and 
this  country,  that,  if  the  child,  although  more  than  twenty-one  years 
old,  has  not  been  emancipated  or  obtamed  a  settlement  of  its  own,  that 
it  can  acquire  a  derivative  settlement  from  the  father  obtained  in  anew 
district,  although  it  may  have  never  set  foot  in  the  new  district.  Thus  we 
see  the  fact  that  the  daughter  accompanied  the  father  to  Sdinsgrove 
can  have  no  weight  in  uie  solution  of  the  Question  before  us.  If  he 
had  allowed  her  to  remain  in  Penn's  township  and  had  paid  her  board 
there,  and  the  overseers  of  the  poor  had  found  the  medical  attendance 
for  her  there  as  they  did  in  Selinsgrove,  her  right  to  a  settlement  in 
Selmsgrove  derivatively  through  her  father  would  have  been  just  as 
complete  as  if  she  had  accompanied  him  there.  Besidence  is  not  nec- 
essary to  acquire  a  derivative  settlement.  The  vice  in  the  contention 
of  the  appellee  is  this,  the  separation  of  the  daughter  from  her 
father,  she  naving  been  adjudged  a  ^uper,  was  equivalent  to  emanci- 
pation, and  she  cannot  acquire  a  derivative  settlement  through  him  in 
oelinsgrove.  She  cannot  be  regarded  as  a  part  of  her  father's  family 
in  Selinsgrove,  because  she  was  not  dependent  upon  him  alone  for 
support,  but  the  township,  too,  was  bound  to  maintain  her  and  did 
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assist  him  in  so  doing.  The  truth  is,  she  was  a  pauper  whilst  with  him, 
and  her  status  was  the  same  as  when  she  was  first  placed  upon  the  town- 
ship of  Penn's.  Whilst  she  remained  a  pauper,  she  was  incapable  of 
acquiring  a  new  settlement. 

"  And  now,  February  22,  1886,  the  order  of  justices  is  confirmed, 
and  it  is  further  ordered  that  the  overseers  of  the  poor  of  the  township 
of  Penn's  pay  to  the  overseers  of  the  poor  of  the  borough  of  Selins- 
grove,  the  costs,  together  with  their  reasonable  expenses  incurred  in 
behalf  of  the  pauper,  to  which  Penn's  township  excepts  and  bill  sealed." 

Chas.  S.  Wolfe  and  Chas.  P.  TJlrichy  for  plaintiff  in  error.  Scran- 
ton  Poor  Dist,  V.  Directors  of  Poor^  etc.,  10  Out.  446  ;  Overseers  of 
Washington  v.  Overseers  of  East  FramMin^  3Pennyp.  107.  That  the 
separation  of  a  child  of  sound  mind,  above  the  age  oi  twenty-one  years, 
from  the  father's  family  would  work  an  emancipation  and  prevent  it  from 
ever  again  acquiring  a  derivative  settlement,  through  the  parent,  may 
be  admitted.  So  it  would  be  with  a  minor  child  o?  sound  mind,  who 
had  married,  or  contracted  some  other  relation,  so  as  to  wholly  and  per- 
manently exclude  the  parental  control.  How  is  it  with  an  insane  child, 
whether  under  or  beyond  its  majority  ?  The  insane  child,  of  whatever 
age,  stands  in  the  same  position  as  to  emancipation  as  the  minor  child. 
Shippen  V.  Gaines,  5  Harr.  38 ;  Washington  v.  Bea/very  3  W.  &  8. 
548.  A  removal  to  an  insane  hospital,  that  wholly  and  permanently 
excludes  parental  control,  without  any  return  to  or  becoming  part  of 
the  family,  as  in  the  case  of  Sarah  Jane  Neal,  in  Overseers  of  Wash- 
ington  v.  Overseers  of  EastFranTdin,  3  Pennyp.  107,  works,  as  decided 
in  that  case,  an  emancipation.  Her  parents  had  no  control  over  her, 
whatever,  from  the  time  she  was  sent  to  Dixmount,  in  September, 
1870,  imtil  the  order  of  removal  was  taken  out,  on  December  17, 1881. 
Overseers  of  MontoursviUe  v.  Overseers  of  Fairfield,  Leg.  Int.,  April 
9, 1886;  as  to  emancipation,  Burns,  J.  ]?.,  and  Par.  Off.  Chitty,  26th 
ed.,  vol.  4,  title  "Poor"— 3,  pp.  292-3;  Rex  v.  Wilmi/ngton,  5  P.  & 
A.  525  ;  Bex  v.  Roach^  6  T.  R.  247.  It  is  the  "  arrival  of  the  time 
when,  in  estimation  of  law,  the  child  wants  no  further  protection  from 
the  father  "  —  Rex  v.  Roachy  6  T.  R.  247  —  whether  infancy,  idiocv 
or  lunacy  creates  the  necessity  for  such  protection.  Overseers  of  Wasnr 
ington  v.  Overseers  of  Bea/oer^  3  W.  &  S.  548 ;  Upton  v.  Northbridge^ 
16  Mass.  237 ;  Rex  v.  Much  Cowame^  2  B.  «fe  Ad.  861. 

A,  C  Simpson  and  F.  S,  Simpson,  for  defendant  in  error.  The 
case  of  Scranton  v.  DarmUe  mav  stand  as  an  authority  for  such  per- 
sons whose  status  have  not  been  nxed,  and  who  cannot  and  have  not 
been  emancipated  without  overturning  the  case  of  Washington  v.  EaM 
FrankUn,  3  Pennyp.  107 ;  Brady  Jovmship  v.  Clinton  Tonmship,  1 
Penn.  C.  C.  127  —  recently  decided  by  Judge  Oumming  of  Lycoming 
district.  The  law  applicable  to  the  one  case  is  not  appUcable  to  the 
other  class  of  cases.  What  possible  difference  can  it  make  in  the  solu- 
tion of  the  legal  questions  in  this  case,  whether  the  overseers  of  the 
poor  of  Penn*s  township  kept  the  said  pauper  at  the  Danville  asylum, 
or  placed  her  at  her  father's  nouse,  so  long  as  she  remained  under  their 
ooutrol  ?     A  person  who  has  become  chargeable  to,  and  is  being  relieved 
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as  a  pauper  by  one  district,  cannot  while  so  chargeable  acquire  a  new 
settlement  in  another  district.      This  principle  has  been  recc^nized 
many  times,  not  only  in  Pennsylvania,  but  in  many  other  States  of  the 
Union.     In  the  case  of  Ooerseers  of  the  Poor  of  the  Borough  of 
Lewishurg  v.  Overseers  of  the  Poor  of  the  Borough  of  Milton^  this 
very  question  came  before  this  court,  and  the  judgment  of  the  court  be- 
low, rendered   by  his  honor,  Judge  Buoher,  was  aflirmed  by    the 
judraient  of  this  court.     See  No.  202,  May  t^rm,  1879.     In  support 
of  tnis  position  we  also  cite  the  following  cases :  East  Sudbury  v. 
Walthamj  13  Mass.  460 ;  East  Sudbury  v.  Sudbury^  12  Pick.    1 ; 
Brewster  v.  Dennis,  21  id.  233 ;  West  Newb&ry  v.  Bradford,  3  Metc^ 
428 ;  Taumton  v.  Middlehorough,  12  id.  35 ;  Oakham  v.   Suttony  13 
id.  192;  Garland  v.  Dover,  19  Me.  441;  Cryden  v.  StUlpvan,  47  N.  H. 
179  ;    Wilmington  v.  Somerset,  35  Y t.  232.     And  the  principle  which 
seems  to  be  fairly  decided  in  the  case  of  Washington  v.  East  Franklin, 
3  Pennyp.  107,  is  that  where  a  child  living  with  its  father  became  insane 
in  its  minority,  and  after  becoming  of  full  age  became  a  charge  upon 
the  township  where  the  father  then  lived,  his  subsequent  removal  to 
another  district  does  not  affect  the  status  of  the  pauper,  nor  make  her 
chargeable  to  the  township  to  which  her  father  had  removed.     It  is 
sought  to  convict  the  court  below  of  error,  on  the  authority  of  Washr 
ington  v.  Beaver,  3  W.  &  S.  548.     An  examination  of  the  acts  of  that 
case  and  the  law  as  applicable  thereto  shows  that  the  court  below  in  the 
case  now  being  heara  committed  no  error. 

Per  Curiam.  The  facts  found  by  the  court  show  that  the  pauper 
became  emancipated  from  her  father  after  she  arrived  at  full  age  at  the 
time  she  became  a  charge  on  Peiin's  township.  She  continued  to  receive 
support  from  that  township,  although  they  afterward  arranged  for  her 
support  in  the  borough  of  Selinsgrove.  That  her  condition  continued 
such  that  she  was  incompetent  to  acquire  a  settlement  in  said  borough 
is  clearly  shown  by  the  opinion  of  the  learned  judge.  Inasmuch  then 
as  she  had  an  unquestioned  settlement  in  Penn's  township  when  ahe 
became  a  charge  thereon,  it  still  continues  there. 

Judgment  smrmed. 

FiSHBR  V.  MOTEB. 

May  17, 1886. 

WRrrTEN  Instruments— Construction  op. 

The  construction  of  written  instruments  is  for  the  court. 

Error  to  the  court  of  common  pleas  of  Schuylkill  county. 

Miller  sold  a  horse  to  Moyer ;  later,  Fisher,  who  averred  that  he  was 
the  true  owner  of  the  animal,  brought  replevin  to  recover  pos- 
session of  ic ;  on  the  trial  Moyer,  the  defendant,  offered  to  show  a  course 
of  dealing  between  Fisher  and  Miller  in  which  Fisher  had  authorized 
Miller  to  dispose  of  certain  personal  property  belonging  to  him,  Fisher; 
among  the  rest,  the  horse  for  which  the  action  of  replevin  had  been 
instituted;  and  further  offered  in  evidence  a  letter  written  by  Fisher  to 
Miller  to  show  authority  to  make  sale.  The  common  pleas  submitted 
the  construction  of  the  letter  to  the  jury.    The  verdict  was  for  defendant. 
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M.  B.  Oraeff  and  James  JRyon^  for  plaintiff  in  error.  An  ambiguity 
on  the  face  of  a  written  document  is  for  the  judge  to  explain.  Beatty 
V.  JjycoTnmg  Ins,  Co,^  2  Smith,  456.  Where  it  cannot  he  understood 
without  reference  to  facts  dehors  the  writing,  then  evidence  is  allowed 
to  explain  the  ambiguities.  There  can  be  no  pretense  here  that  the 
letter  is  not  plain  and  free  from  doubt,  and  the  meaning  clear  that  the 
subject-matter  was  Miller's  old  stock,  and  not  Fisher's  horse.  Esser  v. 
Lind&rmofhj  21  Smith,  76 ;  Welsh  v.  EdAJoa/rdSy  3  Binn.  329  ;  JBrycmt 
and  Euwer  v.  Hagerty^  6  Norr.  266 ;  McCoy  ▼.  lAghtneVy  2  "Watts, 
347. 

G,  H.  Oerber  and  Wm.  A.  Ma/rr^  for  defendant  in  error.  All  the 
assignments  of  error  raise  but  one  question,  was  the  letter  of  October 
20, 1883,  properly  submitted  to  the  jury  ?  The  plaintiff  alleges  that 
the  court  should  nave  construed  the  letter.  The  question  was  whether 
Fisher  authorized  Miller  to  sell  any  thing,  aud  if  he  did,  what  it  was. 
In  connection  with  the  other  evidence  tms  was  a  question  of  fact  which 
the  jury  alone  could  determine.  "Where  all  the  facts  are  fully  estab- 
lished, such  as  facts  found  by  a  jury,  or  contained  in  a  written  instru- 
ment, it  is  the  duty  of  the  court  to  determine  the  legal  effect  of  such 
facts.  2  Greenl.  Ev.,  §  28  a ;  McCm/  v.  Ligktn&r,  2  Watts,  347 ;  Miller 
V.  Fichihorrij  7  Casey,  262.  In  Frame  v.  WiUiam  Penn  Coal  Co.,  1 
Out.  312,  the  supreme  court  say:  "It  was  error  to  exclude  the  letters 
referred  to  in  the  third  and  fourth  specification.  Assuming  as  we  must 
for  the  purposes  of  this  case,  that  tne  defendant  had  no  knowledge  of 
the  agency,  they  were  links  in  the  chain  of  the  defense." 

Paxson,  J.  We  think  it  was  error  to  submit  to  the  jury  the  con- 
struction of  the  letter  referred  to  in  the  first  assignment.  It  is  settled 
law  that  the  construction  of  written  instruments  is  for  the  court.  Bry- 
ant V.  Sagertyj  87  Penn.  St.  256.  There  was  nothing  to  make  this 
an  exception  to  the  rule.  The  letter  does  not  admit  of  more  than  one 
construction.  It  was  written  by  the  plaintiff  to  the  defendant,  and 
recommends  the  defendant  to  get  rid  of  some  of  this  old  stock.  The 
exact  words  are  :  "I  think  you  had  better  get  rid  of  some  of  your  old 
stock."  By  no  proper  rule  of  construction  could  this  be  held  to  be  an 
authority  to  the  defendant  to  sell  the  plaintiff's  horse.  Yet  the  jury 
have  so  found,  and  nrbbably  upon  this  letter  alone,  as  the  learned  judge 
charged  them  that  mere  was  not  sufficient  evidence  of  a  general  author- 
ity to  make  the  sale.  The  case  may  be  fairly  said  to  have  turned  upon 
the  question  of  authority  to  sell ;  upon  the  question  of  the  owner- 
ship of  the  horse,  the  weight  of  the  testimony  was  so  heavily  with 
the  plaintiff  that  the  jury  could  hardly  have  found  that  issue  in 
favor  of  the  defendant.  The  court  should  have  instructed  the  jury  that 
the  letter  contained  no  authority  to  sell  the  plaintiff's  horse. 

This  disposes  of  the  first  assignment;.  We  are  compelled  to  sustain 
the  remaining  assignments  for  the  reason  that  in  each  of  them  the 
question  of  the  defendant's  authority  to  sell  was  submitted  to  the  jury. 
As  there  was  no  such  authority  proved,  it  was  error  to  submit  the 
question  at  all. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 
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Uhleb  bt  al.  v.  Bbua. 

May  17,  1886. 
Statute  op  Limitations. 

Actual  and  continaoos  adverse  possession  of  premises  for  more  than  twenty- 
one  years  bars  one  able  daring  such  period  to  assert  a  legal  right  to  the  prem- 
ises and  who  fails  so  to  do. 

Error  to  the  court  of  common  pleas  of  Lebanon  county. 

The  facts  are  sufficiently  set  forth  in  the  opinion  of  the  common 
pleas,  per  MoPhebson,  A.  L,  J.,  of  which  opmion  the  following  is  a 
copy: 

"  By  the  Coubt.  The  deed  of  Abraham  Light  to  Frederick  Boyer, 
dated  June  10,  1847,  on  the  true  meaning  of  which  this  suit  depends, 
is  a  deed  for  the  separate  use  of  Rosana  Seibert,  then  the  wife  of 
David  Seibert.  It  conveys  certain  real  estate  to  Boyer,  *  to  have  and  to 
hold  the  said  .  .  .  premises  .  .  .  unto  the  said  Frederick 
Boyer,  in  trust  however  to  and  for  the  use  of  Eosana  Seibert,  alias 
Shroeder,  wife  of  David  Seibert,  to  have,  receive  and  enjoy  the  pos- 
session and  income  and  profit  thereof,  unto  the  said  Rosana  8eibert» 
for  her  separate  use  and  benefit,  yearly  and  firom  time  to  time  during 
her  life  or  coverture,  without  the  control  or  interference  of  her  said 
husband,  David  Seibert,  so  that  no  estate,  property  or  interest  be  vested 
in  him,  or  he  in  any  wise  be  or  become  entitled  to  any  claim  therein  ; 
but  in  case  she  survives  her  said  husband,  David  Seibert,  then  and  in 
that  case,  the  said  house  and  lot  of  ^ound  shall  be  considered  as 
her  absolute  property,  to  be  subject  solely  to  her  own  management  and 
control ;  and  in  case  her  said  nusband  should  survive  her,  then  the 
said  house  and  lot  of  ground  shall  descend  to  and  become  the  property 
of  all  the  children  of  the  said  Rosana,  wife  of  said  David  Seibert,  in 
fee-simple,  as  tenants  in  common,  and  to  their  heirs  and  assigns  forever. 
To  have  and  to  hold  the  said  premises  .  .  .  unto  the  said  Fred- 
erick Boyer,  and  his  heirs,  to  the  only  use  and  behoof  of  him,  the  said 
Frederick  Boyer,  his  heirs.  In  trust  for  the  use  and  benefit  of  the  said 
Rosana  Seibert,  the  wife  of  said  David  Seibert,  in  the  manner  above 
mentioned.' 

"  What  estate  did  Rosana  Seibert  take  under  this  deed  ? 

"  If  her  estate  liad  been  a  legal  one,  the  rule  declared  in  1/ytls  v. 
I/ytle,  10  W.  259,  and  in  Brown  v.  Mattocks,  103  Penn.  St.  21,  would 
govern,  and  the  answer  would  be  a  life  estate,  because  there  are  no 
words  of  inheritance.  But  since  her  estate  was  equitable,  a  different 
rule  prevails,  which  is  thus  expressed  in  Ivory  v.  JSuma,  56  Penn.  St 
304 :  '  Though  equity  follows  the  law  and  applies  the  doctrines  appe^ 
taining  to  legal  estates  to  trusts,  yet  a  court  oi  equity  does  not  hold  itself 
strictly  bound  by  the  technical  rules  of  law,  but  takes  a  wider  range 
and  more  liberal  rule  in  favor  of  the  intention  of  the  parties.  Hence, 
a  conveyance  in  trust  will  carry  a  fee  without  words  of  limitation,  when 
the  intent  is  manifest.'  See,  also,  Freyvagle  v.  Hughes.  56  Penn.  St. 
228 ;  Fisher  v.  Fidds,  10  Johns.  496 ;  2  Wash.  Real  Prop.  (4th  ed.) 
503  ;  4  Kent,  304;  Perry  Trusts  (3d  ed.),  §  357  ;  1  Shars.  &  B.  Real 
Prop.  55. 
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^'  In  our  opinion  the  intention  of  the  deed  before  ns  was  to  give 
Boeana  Seibert  an  equitable  estate  for  life  in  any  event,  and  also  to 
ffive  her  the  fee-simple  in  case  she  survived  her  husband,  giving  the 
fee  to  the  children  only  in  case  her  husband  survived  her.  In  case  of 
her  survival,  her  children  are  neither  named,  nor  implied,  and  if,  in 
that  event,  there  was  no  intention  to  enlarge  her  estate  to  a  fee,  it  was 
useless  to  provide  that  then  ^  the  said  house  and  lot  shall  be  considered 
as  her  absolute  property,  to  be  subject  solely  to  her  own  management 
and  control.'  This  clause  is  said  to  convey  only  a  life  estate,  but  she 
already  had  such  an  estate  bv  the  earlier  language  of  the  deed,  as  well 
as  one  for  coverture,  and  tne  use  of  the  word  *  but,'  which  usually 
marks  a  new  turn  of  thought,  shows  even  greater  deamess,  as  we  think, 
that  the  grantor  looked  upon  the  estate,  which  he  meant  to  give  her  at 
her  husband's  death,  as  different  from  the  life  estate  for  which  he  had 

I'ust  provided.  It  was  then  to  become  '  absolute,'  and  to  be  no  longer 
imitecL 

^^  If  this  is  the  true  construction  of  the  deed,  it  does  not  matter  what 
estate,  or  whether  any  estate  was  conveyed  by  the  deed  of  Bcgrer  to 
Peter  Schott  in  1849,  for  David  Seibert  died  in  1856,  and  if  Kosana 
was  not  bound  by  that  deed,  or  estopped  by  her  action  in  relation 
thereto,  she  then  as  tenant  in  fee  became  able  to  assert  her  legal  rights; 
nevertheless,  she  lived  until  1879  without  stirring  in  the  matter,  and 
as  against  her,  and  those  claiming  under  her  by  wifl  or  by  descent,  the 
statute  of  limitation  is  a  good  defense.  Smetie  v.  Biffle^  2  Penn.  St. 
52;  Mau8  v.  Maus,  80  id.  194. 

"  The  second  qnestion  submitted  must  be  answered  in  the  aflBrmative. 

'*  We  regret  that  the  children  of  Rosana  Seibert,  who  appear  to  be 
the  real  defendants,  and  whose  claim  alone  is  urged,  declme  to  come 
formally  upon  the  record,  but,  if  the  view  we  take  is  right,  the  dispute 
will  probably  be  put  at  rest  without  another  suit,  and  we,  therefore, 
conclude  to  dispose  of  it  now,  so  that  a  writ  of  error  can  be  taken  to 
the  present  term.  We  may  say,  however,  that  it  is  hard  to  see  what 
right  they  can  have  under  the  deed,  for  no  estate  is  limited  to  them 
except  upon  a  contingency  which  did  not  happen. 

"  We  direct  judgment  to  be  entered  in  favor  of  the  plaintiff  for  the 
sum  of  $500." 

Chra/rU  Weidman  and  A,  Stanley  Ulriohy  for  plaintiffs  in  error.  It 
seems  clear  that  under  the  terms  of  that  d^,  if  it  is  to  be  interpreted 
in  accordance  with  the  rules  of  law,  the  estate  which  Rosana  Seibert 
took  was  but  a  life-time  estate.  There  are  no  words  of  inheritance, 
and  the  trust  is  expressly  for  her  life,  so  far  as  the  deed  contains  any 
words  descriptive  of  its  nature.  That  this  view  is  correct  is  shown  by 
the  decisions  of  this  court  in  Zytle  v.  Zytlej  10  Watts,  259 ;  Cha^  v. 
Packer,  4  W.  &  S.  18;  Vcm  Bom  v.  Ha/rrison,  1  Dall.  137-139. 
The  rule  which  prevails  in  equity  is  laid  down  in  2  Wash.  Real  Prop. 
(4th  ed.)  494.  It  is  accordingly  now  a  settled  rule  of  law,  that  .  .  . 
"  if  the  purposes  of  the  trust  cannot  by  possibility  be  satisfied  without 
a  fee,  courts  of  law  will  so  construe  it."  See,  also,  1  Shars.  &  Budd's 
Lead.  Cases  on  Real  Prop.  55.     But   the  same  author,  in  vol.  11,  p. 
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496  (*187),  commenting  upon  instances  of  the  application  of  this 
rule,  says :  "  But,  after  all,  these  are  merely  rules  of  construction ; 
and  if  a  less  estate  than  a  fee  is  expressly  given,  courts  cannot  enlarse 
it  by  construction,  even  though  it  would  be  inadequate  to  effect  the 
trusts,  if  not  considered  as  a  fee."  The  words  contained  in  the  deed 
are  not  ambiguous.  The  deed  was  evidently  written  by  one  who  knew 
the  technical  meaning  of  the  word  "  heirs,'-  and  the  absence  of  these 
words  is  significant.  Why  should  a  fee  be  implied  and  created  hy  con- 
struction ?  Nor  can  such  an  implication  be  made.  The  trust  created 
is  an  express  one  and  cannot  be  enlarged  beyond  its  words.  As  is  said 
in  2  Wash.  Real  Prop.  470  (*171),  "it  should  be  borne  in  mind 
that  the  law  never  imphes  a  trust  where  there  is  an  express  one,  sneh 
as  is  declared  by  word  or  writing."  See,  to  same  effect,  Dennison  v. 
Gaehringy  7  Barr,  175-180;  1  Spence  Eq.  Jur.  496;  Oo.  Lit  290,  b, 
note  249,  p.  8.  If  the  estate  given  to  Rosana  Seibert  under  the  deed 
was  not  a  fee,  then  the  statnte  of  limitation  could  not  have  given  the 

Elaintiff  a  fee-simple,  as  she  died  in  1879.  This  principle  is  eetab- 
shed  by  WolfeH  et  al.  v.  Morgmthaler,  10  Norr.  30-46.  When 
the  subject  of  the  contract  is  the  land  itself,  the  purchaser  has  a  right 
to  a  title  clear  of  all  defects  and  incumbrances,  in  the  absence  of  any 
stipulation  to  the  contrary,  and  hence  when  called  upon  for  the  price, 
he  may  defend  by  showing  that  the  title  offered  is  defective.  Merrod 
V.  Bladdywm^  6  r.  F.  S.  105.  A  purchaser  is  not  bound  to  take  a 
doubtful  title.  Qcma  v.  Remhom^  2  Barr,  85 ;  Bomherger  v.  (Mppen^ 
geTy  5  W.  &  S.  311.  A  court  of  chancery  will  never  enforce  specific 
performance  when  the  title  in  question  is  not  marketable,  or  wnen  it 
would  be  contrary  to  good  conscience  to  do  so.  Fretley  v.  Bwmhart^ 
1  P.  F.  S.  279 ;  Fergesan^s  Appeal^  6  id.  487,  note ;  Lauer  v.  Lee^  6 
Wr.  171 ;  Bonner  v.  Herricky  3  Out.  224.  Suit  was  brought  to  recova* 
the  hand-money  and  compel  the  execution  of  a  bond  and  mortgage  for 
the  balance  of  the  purchase-money,  upon  a  contract  for  the  sale  of  real 
estate.  Heldy  that  such  a  suit  is  a  suostitute  for  a  bill  in  equity  for 
specific  performance  and  must  be  governed  by  the  same  principles,  and 
when  the  title  to  the  land  is  doubtful,  or  not  marketable,  the  plaintiff 
cannot  recover.     Herzherg  v.  Irwin^  11  Norr.  48, 

P.  H.  jRei/nha/rd  and  Charles  H,  JSjiUinger,  for  defendant  in  error. 
The  conveyance  of  an  interest  in  trust  will  carry  a  fee,  without  words 
of  limitation,  when  that  intention  is  manifest.  4  Kent,  *304  ;  Ivort/ 
V.  Burnsy  56  Penn.  St.  800,  304.  "  The  word  ^  heirs '  is  not  always 
necessary  in  order  to  give  an  equitable  estate  the  character  of  inhent- 
ability,  if  it  requires  that  such  an  effect  should  be  given  in  order  to  cany 
out  the  clear  intention  of  the  party  creating  it."  2  Wash.  Real  Prop., 
§  186.  The  same  principle  is  approved  and  applied  by  Chan- 
cellor Kent,  in  FisJi£r  v.  Fields^  10  Johns.  515  ;  treyvogU'v.  Hughes^ 
56  Penn.  St.  228.  "  Absolutely  "  is  not  a  technical  word  of  limitation, 
yet  it  is  sometimes  used  to  express  the  intention  of  a  settlor  of  a  trust, 
or  a  devisor  of  real  estate,  to  create  a  fee  in  the  beneficiary  who  is  to 
take  the  property  absolutely.  Oswald  v.  Kopp^  26  Penn.  St  516 ; 
Keen^s  Appeal^  64  id.  268 ;    Ya/n  Horn  v.  tla/rrisony  1  DalL  137 ; 
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jFHsher  V.  JFzsldSj  10  Johns.  515.    From  these  considerations  we  con- 
clude that  the  intention  to  be  gathered   from  the  deed  of  Abraham 
Light  is  that  Rosana  Seibert  was  to  have  upon  the  death  of  her  hus- 
band, which   occurred  August  27,  1856,  a  fee-simple  in  the  premises 
conveyed,  and  that  she  having  procured  a  conveyance  of  the  premises, 
for  a  valuable  consideration,  to  Peter  Schott,  March  31,  1849,  that 
thereby  she  and  all  claiming  under  her  were  estopped  from  claiming 
any  title  in  the  premises  for  "  the  interest,  when  it  accrues,  feeds  the 
estoppel."     Doe  v.  Oli/oer^  2  Smith  Lead.  Cas.  *417.     The  defendant 
in  error  and  those  under  whom  she  claims  have  held  adverse  possession 
of  these  premises  since  the  conveyance  to  Schott  in  1849,  possession 
adverse  both  to  the  trustee  and  the  cestui  qtbe  tricst.    It  was  decided  in 
SmUie  v.  Bifle^  2  Barr,  52,  that  possession  taken  under  a  defective 
title,  from  one  of  several  trustees,   and  held  for  twentv-one  years 
adversely  to  the  trustees  in  whom  the  legal  estate  was  vested,  and  to  the 
cestui  que  trusty  Uf e  tenant,  gave  an  indefeasible  title,  not  only  a^nst 
them  but  also  against  the  remaindermen  under  the  trust.     And  this 
case  was  approved  in  Mau8  v.  Maus^  80  Penn.  St.  194.    The  statute 
commenced  to  run  from  the  possession  taken  under  the  conveyance  to 
Schott  of  March  31,    1849,  against  all  persons,  whether  sui  juris  or 
under  disability.     The  title  which  vested  in  Peter  Schott  under  the 
deed  from  the  trustee,  Frederick  Boyer,  in  March  31, 1849,  has,  there- 
fore, ripened  into  an  indefeasible  title,  by  adverse  -possession  for  over 
thirty-fiix  years.     See  Warn  v.  Browuj  102  Penn.  St.  347. 

Pbb  Cubiam.  The  learned  judge  correctly  held,  inasmuch  as  Eosana 
Kved  more  than  twenty-one  years  after  she  .became  able  to  assert  her 
legal  rights  to  the  property,  and  took  no  steps  to  assert  those  rights  or 
obtain  possession  of  the  property  under  them,  the  statute  of  limitations 
became  a  good  defense  as  against  her  and  a^nst  all  claiming  under 
her.  The  case  stated  admits  that  the  plaintin  below  and  the  persons 
under  whom  she  claims  have  had  actual  continuous  adverse  and  hostile 
possession  of  the  premises  in  dispute  for  more  than  twenty-one  years. 
Judgment  was,  therefore,  correctly  entered  in  favor  of  the  plaintifiE 
below  for  the  sum  of  $500. 

Judgment  affirmed. 


Spbck  et  al.  v.  HETTmeBB. 

May  17.  1886. 

Action  —  Joint  Action  —  Pabties. 

A  policy  of  insurance  was  assi^ed  to  B.  and  C.  jointly;  they  leoeived  the 
money  thereon  and  executed  a  joint  receipt  therefor ;  later  a  joint  action  was 
brought  against  them  by  the  person  in  whose  interest  the  policy  was  originally 
issued,  for  money  had  and  received  to  his  use.  Heldt  that  it  was  proper  to 
proceed  against  B.  and  C.  jointly,  as  they  had  received  the  money  jointly. 

Error  to  the  court  of  common  pleas  of  Lebanon  coimty. 

The  U.  B.  Mutual  Aid  Society  of  Pennsylvania  issued  a  policy  for 
$2,000  on  the  life  of  Catharine  Hettinger,  payable  to  her  husband,  Joseph 
Hettin^r. 

The  nusband  afterward,  during  the  Ufe-time  of  his  wife,  assigned  the 
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policy  to  J.  H.  Speck  and  D.  R.  Speck,  neither  of  whom  had  an  insur- 
able interest  in  her  life,  by  an  assignment  to  them  jointly. 

After  the  death  of  Mrs.  Hettinger,  J.  H.  and  D.  R.  Speck  execated 
a  joint  receipt  to  the  aid  society,  for  the  money  paid  by  it  to  them  on 
the  policy  ;  it  then  issued  to  them  a  check  for  the  money  payable  to 
their  joint  order,  and  this  check  was  by  them  jointly  indorsed,  and 
the  money  was  jointly  received  by  them. 

On  the  implied  contract  thus  resulting  from  such  joint  receipt  of  the 
money  an  action  for  money  had  and  received  was  brought  by  Joseph 
Hettinger  against  J.  H.  Speck  and  D.  R.  Speck.  On  the  trial  liie 
defendants  first  contended  that  their  interests  in  the  policy  were  sepa- 
rate and  not  joint.  The  court  overruled  this  for  the  reason  that  the 
Elaintiffs  right  of  action  depended  upon  the  receipt  of  the  money 
y  the  defendants,  and  not  upon  the  manner  in  which  they  held  the 
policy. 

Their  second  position  was,  as  to  their  desire  to  receive  the  monev 
severally  and  not  jointly,  as  expressed  in  their  alleged  con versation  witn 
the  treasurer.  The  court  overruled  this  by  holding  that  whatever  their 
desire  may  have  been,  it  does  not  change  the  fact  that  thejr  did  receive 
the  money  jointlv,  and  as  he  understooa  it,  the  plaintiflPs  right  of  action 
depended  upon  tne  fact  that  they  did  so  receive  the  money. 

Josiah  Punch  &  Sony  Orawt  Weidmcm  and  John  Benson^  for  plain- 
tiff in  error.  That,  in  a  joint  action,  there  can  be  no  recovery  unless  a 
joint  liability  is  shown,  will  hardly  be  controverted.  This  is  decide 
m  Shonema/n  v.  Fegley^  7  Barr,  438,  in  which  the  court  say,  ^'  but  the 
action  is  founded  upon  the  joint  Uabilitv  of  the  partners,  springing 
from  their  joint  indorsement  .  .  .  the  plaintiff  must  establish  a 
joint  obligation  resting  on  the  defendants  as  indorsers,  before  he  can 
recover  under  the  declaration  in  this  cause.  In  this  his  allegations  and 
proofs  must  agree,  and  variance  is  fatal."  In  Fawcett  et  al.  v.  Fdl,  27 
P.  F.  S.  308,  a  maker  and  indorser  of  a  promissory  note  were  sued 
jointly,  and  the  court  held  that  several  defendants  could  not  be  joined 
m  an  action  exoontractUy  unless  their  liability  is  joint,  which  cannot  be 
if  the  contract  is  several.     This  action  is  founded  upon  an  implied 

fromise  to  repay  the  money  received.  There  is  no  express  contract 
t  is,  therefore,  governed  by  the  principle  laid  down  in  the  case  of 
Boggs  v.  Curtin  et  al.^  10  S.  &  K.  218.  "  An  implied  promise,  being 
altogether  ideal  and  raised  out  of  the  consideration  only  bv  intendment 
of  law,  follow  the  nature  of  the  consideration ;  and  as  tnat  is  joint  or 
several,  so  will  the  promise  be."  For  the  same  principle,  see,  also, 
Meason  v.  Kaine^  17  P.  F.  S.  185 ;  IrvyMs  Adm.  v.  Brown^a  jB?.,  11 
Casey,  331;  Leaw.  Gibbons.  14  S.  &  R.  111.  In  the  case  ScAfiader 
V.  Schnader^  2  Casey,  384,  a  contract  was  made  for  the  performance  of 
certain  work  by  Michael  Schnader  for  William  Schuader.  The  work 
was  afterward  done  by  Michael  and  one  Bear,  as  partners ;  Michael 
afterward  sued  William  on  a  quantum  meruit,  Mddy  that  having 
abandoned  the  contract  by  going  for  a  qucmtxim  meruit^  he  relied  upon 
the  implied  contract,  and  that  as  this  can  onlv  be  implied  in  favor  of 
those  who  did  the  work,  he  could  not  sustain  his  action  against  William, 
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but  mnst  bring  it  in  the  name  of  himself  and  Bear  who  did  the  work. 
In  2  Ohitty  Cont.,  note  to  p.  1349,  11th  Am.  ed.,  it  is  said  if  two  joint 
owners   ot    merchandise    consign   it  to  a   merchant    for    sale,   and 
inform  him  that  each  one  owns  one  moiety,  and  give  separate   and 
distinct  instructions,  each  for  his  own  moiety,  it  will  be  treated  as  a 
several  contract,  and  one  of  the  consignors  alone  may  maintain  a  sepa- 
rate action  against  the  consignee  for  a  violation  of  his  instructions. 
The  mere  fact  that  the  defendants  each  had  an  interest  in  the  same 
policy  under  the  assignments  did  not  constitute  them  partners.      This 
position  is  sustained,  we  think,  by  the  following  cases :  Adams  v.  Car- 
roU  dk   Co.j  5  W.  N.  C.  2;  HopTdm  v.  Forsyth,  2  Harr.  38.     The 
declarations  of  the  parties  were  part  of  the  res  gestoe^  and  all  should 
have  been  heard  and  submitted  to  the  jury  and  its  effect  determined  by 
them.     As  it  is  said  in  Steckel  et  al.  v.  I)eshj  2  Pennyp.  313,  "  If  the  act 
of  a  party,  or  a  portion  of  his  words,  be  proved  against  him,  he  may 
show  in  rebuttal  the  words  accompanying  and  relating  to  said  act,  or 
the  other  words  uttered  in  connection  with  those  already  proved,  when 
necessary  to  arrive  at  a  proper  understanding  of  the  transaction."     In 
this  case  the  court  admitted  the  act  of  the  parties,  to-wit,  the  giving  of 
the  receipt  and  the  acceptance  of  the  check,  but  excluded  their  declara- 
tions and  the  agreement  under  and  in  pursuance  of  which  the  receipt 
was  given  and  the  check  in  that  form  accepted.  That  these  declarations 
should  have  been  admitted  as  part  of  the  res  gestcB  is  shown  by  the  fol- 
lowing authorities :  Devli/ng  v.  LUUe,  2  Casey,  503  ;  Potts  v.  JSverhart, 
id.  493 ;  WoodweU  db  Co.  v.  Brown  <&  EirTq>atrick,  8  Wr.  121 ;   York 
County  Bk.  v.  Carter^  2  id.  446  ;    Cattison  v.  CatUson,  10  Harr.  277. 
Bossier  Boyer,  for  defendant  in  error. 

Per  Cubiam.  The  assignment  of  the  policy  of  insurance  was  made 
to  the  plaintiffs  jointly.  Jointly  thev  received  the  money  thereon,  and 
they  executed  a  joint  receipt  therefor.  It  matters  not  that,  as  be- 
tween themselves,  they  hela  separate  interests  acquired  at  different 
times  and  from  different  persons.  The  right  of  recovery  against  them 
does  not  depend  on  the  way  or  manner  in  which  they  obtained  the 
assigQment  of  the  policy,  but  on  their  subsequent  receipt  of  the  money. 
What  they  statea  or  desired  at  the  time  they  received  the  money  does 
not  change  their  legal  liability  consequentoftneir  joint  receipt  thereof. 
Judgment  affirmed. 

Appeal  of  Thomas  E.  Hancock. 

April  26, 1886;  second  opinion,  May  24,  1886,  swr  reasons  for  a  re-argoment. 

Will— coNSTRXJCTiON  op. 

B.,  a  married  man,  without  children,  made  several  bequests  on  paper  to  col- 
latend  heirs,  one  of  which  read  as  follows:  "  I,"  B.,  **  being  of  sound  mind,  and 
of  my  own  free  wiU,  pive  and  bequeath  to  "  C.,  *'  son  of  my  sister,"  D.,  *•  only 
one-sixth  of  such  portion  as  the  law  would  give  to  said"  D.,  *' and  the  remain- 
ing five-sixths  to  be  divided  among  my  other  sisters  and  brothers,  or  their  heirs 
..."  Later  B.  died  ;  he  made  no  disposition  in  any  of  his  bequests  of  his 
ndduary  estate,  which  was  large,  nor  did  he  make  any  provision  for  his  wife, 
who  survived  him.  Eddy  C.  took  one-sixth  of  D.'s  portion,  as  it  would  have 
been  if  she  had  survived  B.,  and  he,  B.,  had  died  intestate.  Held,  further,  C. 
was  entitled  to  participate  in  the  residuary  estate  which  passed  by  intestacy. 
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Appeal  from  the  decree  of  the  orphans'  court  of  Philadelphia 
ooimty. 

Thomas  S.  Ellis  died  May  25,  1884,  without  issue,  but  leaving  a 
widow,  Margaret  H.  Ellis;  a  brother,  George  D.  Ellis;  a  sister,  Enza 
Shuster ;  a  nephew,  Thomas  £.  Hancock,  a  son  of  a  deceased  sister, 
Jane  Hancock ;  nephews  and  nieces,  Elizabeth  H.  Hanner,  Rebecca 
Olifton,  Arthur  L.  Shaw,  James  W.  Shaw  and  Mary  E.  Shaw,  chil- 
dren of  a  deceased  sister,  Lois  Shaw ;  and  nephews  and  nieces,  Lizzie 
D.  Ellis,  Maiy  T.  Gri^g,  Samuel  S.  Ellis,  Harriet  L.  Klosterman, 
Thomas  S.  Ellis  and  Alired  S.  Ellis,  children  of  a  deceased  brother, 
John  D.  Ellis. 

The  decedent  left  a  will,  with  codicils,  proved  May  81, 1884-.  The 
will  was  as  follows : 

"  I,  Thomas  S.  Ellis,  being  of  sound  mind,  and  of  my  own  free  will, 
give  and  bequeath  to  Thomas  Hancock,  son  of  my  sister,  Jane  Han- 
cock, only  one-sixth  of  such  portion  as  tiie  law  would  give  to  said  Jane 
Hancock,  and  the  remaining  five-sixths  to  be  divided  among  my  other 
sisters  and  brothers,  or  their  heirs.  I  appoint  Alfred  S.  EiUis  and  the 
Fidelity  Trust  and  Safe  Deposit  Company  to  be  my  executors. 

^'Philadelphia,  Aj>ra  26,  1884."  "Thomas  S.  Elub. 

Mrs.  Hancock  died  in  1878.  The  instruments,  proved  as  codicils, 
but  which  bore  an  earlier  date  than  that  proved  as  above,  were  as  fol- 
lows: 

"  In  case  of  my  death,  I,  Thomas  S.  Ellis,  bequeath  to  my  sister 
Eliza  Shuster,  wife  of  the  late  Aaron  Shuster,  sixty  dollars  for  every 
month  for  as  long  as  she  shall  continue  to  live,  and  this  bequest  to 
cease  with  her  death. 

"Also: 

"  To  my  sister,  Mary  Ellis,  one  hundred  and  twenty-five  dollars  for 
everv  three  (3)  months  for  as  long  as  she  shall  continue  to  live,  and 
this  bequest  to  cease  with  her  death. 

"  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this  nine- 
teenth day  of  May,  eighteen  himdred  and  eighty-three. 

"  Thomas  S.  Ellis." 

"  6,000  Market  S.  R.  W.  Co.— This  $5,000,  and  also  100  shares  Har- 
risborgh,  Portsmouth  &  Mount  Joy  railroad,  I  direct  to  be  put  in 
trust  m  the  Pennsylvania  Company,  Lindley  Smith,  president,  tlie 
interest  to  be  paid  to  Alice  McOausland  during  her  life,  and  the  same 
to  go  to  my  heirs  at  her  death. 

''January  26,  1879.  Thomas  S.  Ellis." 

*'  Josenhene  A.  Young  dead : 

"I  make  this  alteration  June  11, 1881." 

It  was  contended,  on  behalf  of  Thomas  S.  Hancock,  that  there 
should  be  awarded  to  him  one-sixth  of  such  part  of  the  estate  of 
Thomas  Ellis  as  the  law  would  have  given  to  his  mother,  Jane  Han- 
cock, and  one-fifth  of  the  residue  of  the  estate  of  which,  it  was  con- 
tended, Ellis  had  died  intestate.  The  orphans'  court  decided  that  tiie 
testator  had  restricted  Thomas  E.  HancocK  to  one-sixth  of  one-fifth  of 
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the  estate  which  would  have  passed  to  him  under  the  intestate  laws, 
and  that  the  balance  of  the  estate,,  undisposed  of  directly  by  the  will, 
vested  in  the  other  heirs. 

^ttau9tu8  J.  Rudderow  and  F.  Ca/rrcll  Brewster^  for  appellant. 
JPrank  S.  Christiariy  Wendell  P.  Bovyrnxm^  A.  P.  JDouglaaa  and  M, 
SampUm  Toddy  for  appellees. 

Obesn,  J.  The  testator  had  a  fashion  of  making  short,  isolated 
bequests  of  portions  of  his  estate  to  legatees  named,  on  loose  slips  of 
{>a]>er,  saying  nothing  whatever  about  the  residue  of  his  estate.  Thus 
there  was  found  among  his  effects  a  sealed  envelope  upon  which  was 
^written: 

*'  These  notes  to  be  given  to  fmy  brother  G.  D.  Ellis,  and  no  claim 
made  on  him ;  in  other  words  I  present  them  to  him. 

"(Signed)    Thos.  8.  Elus. 
"J?Wrw6Pry7, 1880.'^ 

Three  judgment  notes  were  inclosed  in  the  envelope,  and  it  was 
agreed  by  all  parties  interested  that  the  paper  should  be  treated  as  a 
testamentary  gift  of  the  notes.  It  was  not  for  one  moment  claimed  that 
the  gift  of  tnese  notes  excluded  Geo.  D.  Ellis  from  his  share  of  the 
reeidiie  of  the  estate,  and  in  point  of  fact  his  proper  share  of  the  residu- 
ary estate  was  awarded  to  him,  not  as  a  legatee  thereof,  but  as  one  of 
the  next  of  kin  under  the  intestate  law. 

There  was  also  a  le^a(^,  on  a  loose  piece  of  paper  signed  by  the  tes- 
tator, of  certain  securities  in  favor  of  Alice  McCaus&nd  during  her 
life,  with  remainder  to  testator's  heirs  after  her  death.  Of  course  no 
one  imagined  or  claimed  that  the  gift  of  the  principal  of  these  securi- 
ties to  the  heirs  after  her  death,  was  all  of  the  estate  which  "  the  heirs  " 
were  to  have,  and  it  is  without  question  that  the  shares  of  the  residue 
which  the  persons  described  here  as  "  heirs "  will  take  out  entirely 
unaffected  by  the  legacy  of  these  securities. 

Another  testamentary  paper  made  by  the  deceased  at  another  time, 
^ve  to  Mrs.  Shuster,  a  sister,  a  monthly  allowance  of  $60  during  her 
life,  and  to  another  sister,  Mary  Ellis,  a  quarterly  allowance  of  $125 
during  her  life.  To  this  paper  the  testator  set  his  hand  and  seal,  and 
recited  at  the  beginning  of  it,  that  it  was  to  operate  in  case  of  his  death, 
making  it  a  clear  testament.  It  certainly  will  not  be  pretended  that 
these  two  sisters  are  to  be  deprived  by  reason  of  these  legacies  of  their 
shares  of  the  residuary  estate,  though  not  one  word  is  said  in  any  of 
the  testamentary  papers  of  any  residuary  estate.  On  the  contrary,  tneir 
distributive  shares  therein  were  awardea  to  them  not  as  legatees  of  the 
residue,  but  as  next  of  kin  under  the  intestate  laws. 

By  another  paper,  of  an  undoubted  testamentary  character,  executed 
at  another  time  ;  Thomas  Hancock  is  a  legatee.  That  paper  is  in  the 
following  words:  "I,  Thomas  S.  Ellis,  being  of  sound  mind,  and  of 
my  own  free  will,  give  and  bequeath  to  Thomas  Hancock,  son  of  my 
sister  Jane  Hancock,  only  one-sixth  of  such  portion  as  the  law  woula 
give  to  said  Jane  Hancock,  and  the  remaining  five-sixths  to  be  divided 
among  my  other  sisters  and  brothers,  or  their  heirs."   In  none  of  these 
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testamentary  papers  does  the  testator  make  any  provision  in  fsLvor  of 
his  wife,  who  survived  him,  and  in  none  of  them  does  he  make  the  least 
disposition  of,  or  any  reference  to  the  residue  of  his  estate,  which  was 
very  large,  nearly  $300,000  in  amount 

The  question  arising  is,  what  interest,  if  anj,  does  Thomas  Hancock 
take  in  the  residuary  estate  ?  It  is  very  certain  there  is  no  express  gift 
of  the  residue  in  this  paper  to  anybody.  It  is  equally  certain  that  in 
literal  terms,  the  only  tlung  ffiven  by  this  instrument  is  the  portion 
which  the  law  would  give  to  Jane  Hancock,  of  the  testator's  estate,  if 
she  had  survived  him.  But  she  was  dead,  and  of  the  portion  she  ironld 
have  had  only  one-sixth  is  given  to  Thomas,  her  son,  and  the  other 
five-sixths  are  given  to  the  testator's  other  sisters  and  brothers,  or  their 
heirs.  Five-sixths  of  what  ?  Five-sixths  of  something,  of  which  the 
other  one-sixth  is  given  to  Thomas.  It  is  too  plain  for  argument  that 
the  fractional  parts  thus  given  are  parts  of  the  same  thing,  and  not  of 
different  things.  The  words  are,  "  and  the  rerruUning  five-sixths  to  be 
divided,"  etc.  These  words  necessarily  import  the  five-sixths  which 
remain  after  the  previously  mentioned  one-sixth  is  deducted. 

Now  it  cannot  oe  that  the  subject-matter  which  is  thus  fractionally 
divided  is  any  other  than  one  common  whole.  If  by  these  words,  either 
directly  or  indirectly,  the  brothers  and  sisters  take  five-sixths  of  the 
whole  residuary  estate,  it  necessarily  follows  that  Thomas  takes  one- 
sixth  of  the  same  estate.  If  on  the  other  hand  Thomas  takes  one-sixth 
only  of  his  mother's  portion,  as  it  would  have  been  if  she  were  alive, 
then  by  an  equal  necessity,  it  follows  that  the  brothers  and  sisters  take 
the  remaining  fivensixths  of  that  portion.  And  such  we  are  quite  clear 
is  the  true  construction  of  this  paper.  By  it  Thomas  takes  one-sixth  of 
what  would  have  been  his  mother's  portion,  and  the  brothers  and  sisters 
take  the  remaining  five-sixths  of  that  same  portion.  As  to  the  remain- 
der of  his  property  other  than  the  gifts  by  the  other  papers,  the  testator 
dies  intestate,  and  it  must  be  distributed  according  to  the  intestate  law 
to  the  next  of  kin.  We  regard  this  as  the  plain  and  obvious  meaning 
of  the  words  employed,  and  in  such  cases  we  do  not  think  courts  are 
authorized  to  impute  a  different  meaning  unless  required  to  do  so  by 
some  technical  rule  of  construction,  which  is  not  the  case  here. 

The  title  of  the  appellees  to  the  testator's  residuary  estate  is  a  title 
not  under  the  will  by  purchase,  but  under  the  intestate  law  by  descent 
But  if  the  residue  goes  by  intestacy  the  appellant  is  entitled  to  partid- 

Eate  because  he  is  one  of  the  class  who  take  by  intestacy.  It  is  argued, 
owever,  that  he  is  excluded  by  implication  iJecanse  he  takes  one-fifUi 
of  Jane's  portion,  but  if  that  be  so,  why  are  not  the  appellees  exduded 
because  they  take  "  the  remaining  five-sixths  "  of  the  same  portion  f 
The  language  which  is  claimed  to  be  exclusive  as  to  the  appellant  is  the 
only  and  the  same  language  which  gives  title  to  the  appellees.  If  it 
excludes  the  one,  it  must  for  the  same  reason  exclude  the  others.  To 
hold  that  the  appellant  takes  one-fifth  only  of  Jane's  portion,  and  none 
of  the  residue  oecause  he  takes  that  one-fifth,  and  tnat  the  appellees 
take  five-sixths  of  Jane's  portion  and  the  whole  of  the  residne  oeoatue 
they  take  that  five-sixths,  is  an  irreconcilable  anomaly  to  us  and  we  are 
unable  to  agree  to  it.     In  point  of  fact  the  residue  was  awarded  to  the 
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appellees  by  intestacy  and  the  appellant  was  excluded  from  it  for  a 
reason  which  if  it  excludes  him  necessarily  excludes  them  also,  and  if  it 
does  not  exclude  them  cannot,  in  our  judgment,  with  any  fairness  of 
reasoning,  exclude  him. 

The  decree  of  the  orphans'  court  is  reversed  and  the  record  is  remitted 
-with  directions  to  distribute  the  residue  of  the  estate  in  accordance  with 
this  opinion,  the  appellees  to  pay  the  costs  of  this  appeal. 

OPINION   OF  MAY   24,    1886  ;    SUB  EEASONS   FOB   A   BB-ABGUMENT. 

Gbeen,  J.  Perhaps  we  should  have  expressed  with  greater  precision 
than  we  did  the  exact  interpretation  we  placed  upon  the  testator's  will. 
It  would  at  least  have  prevented  the  misconception  of  our  meaning 
vrhich  seems  to  have  resulted.  To  our  minds  it  is  a  necessary  and  an 
inevitable  inference  from  the  words  of  the  will  that  the  testator  intended 
to  die  intestate  as  to  four-fifths  of  his  residuary  estate  and  to  devise 
only  the  one-fifth  part  thereof.  There  is  not  a  moment's  question  that 
such  is  the  literal  reading  of  the  will.  In  Weidmam/s  Appeal^  42  Leg. 
Int.  338,  we  said :  Tbunkey,  J.  "  The  question  in  expounding  a  wul 
is  not  what  the  testator  meant,  but  what  is  the  meaning  of  his  words." 
Here  the  testator  expressly  devises  one  portion  of  his  estate  and  he 
expressly  omits  to  devise  any  other  part  or  portion  of  it.  It  is  true  he 
describes  it  as  such  portion  as  the  law  would  give  to  his  sister  Jane 
Hancock.  But  this  mode  of  description  can  serve  but  one  possible 
purpose,  and  that  is  to  ascertain  the  aliquot  part  of  his  estate  which  the 
testator  intended  to  devise.  For  in  very  truth  there  is  not  and  there 
cannot  be  any  such  thin^  as  "  Jane's  portion  "  of  his  estate.  Had  she 
survived  him  and  had  ne  died  intestate,  there  would  have  been  a  sub- 
ject-matter corresponding  to  the  description,  and  even  if  he  had  not 
died  intestate  but  left  the  will  in  question,  there  would  be  much  force 
in  the  contention  of  the  appellees  that  she  personally  would  have  been 
excluded  from  the  estate  and  the  devisees  of  her  portion  could  have 
taken  only  so  much  of  the  estate  as  that  portion  would  represent.  But 
in  point  of  fact  Jane  was  dead  before  the  testator,  even  before  the  will 
was  written,  and  hence  the  testator  knew  when  he  wrote  it  that  she 
never  had  and  never  could  have  any  portion  of  his  estate  whatever. 
If  the  will  is  to  be  literally  and  strictly  construed  there  is  now  no  sub- 
ject-matter upon  which  these  words  of  the  will  can  operate,  and  hence 
there  would  be  intestacy,  even  as  to  this.  But  it  is  very  plain  to  us 
that  the  testator  did  mean  to  give  that  proportion  of  his  estate  which 
Janets  portion  would  have  represented  if  sne  had  survived  him  and  he 
had  died  intestate.  That  portion  would  necessarily  be  uncertain  because 
the  testator  would  not  know  which  or  how  many  of  his  brothers  and 
sisters  or  their  heirs  would  survive  him.  Hence  he  could  not  specify 
a  distinct  aliquot  part  of  his  estate  in  figures  to  pass  by  this  clause.  He 
could  only  define  a  method  by  which  the  aliquot  part  could  be  ascer- 
tained. This  he  did,  and  as  there  were  a  brother  and  sister  and  children 
of  another  brother  and  sister  surviving,  the  number  of  shares  or  por- 
tions, had  Jane  survived,  would  have  been  five  and  the  part  of  the 
estate  disposed  of  by  the  will  is  one-fifth.  Of  this  one-fiith  he  gives 
one-sixth  to  the  appellant,  and  the  other,  or  "  remaining  "  five-sixths  he 
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directs  to  be  divided  among  his  "  other  sisters  and  brothers  or  their 
heirs.^  We  cannot  see  any  mystery,  doubt  or  uncertainty  in  the  hm- 
guage  of  the  will.  The  testator,  though  a  man  of  intelligence,  was 
not  a  lawyer,  and  he  expressed  himself  concisely,  but  as  we  think  with 
sufScient  clearness  of  meaning. 

The  learned  jud^  of  the  court  below  illustrated  his  reason  for  <diang< 
ing  his  mind  as  totneinterpretation  of  the  will  in  the  following  manner : 
It  is  as  if  he  had  said  ^^  my  estate  is  to  pass  to  those  entitled  under  the 
intestate  law,  but  my  sister^s  son  shall  H^ave  one-sixth  only  of  the  share 
which  she  would  have  taken  if  living,  the  balance  of  suda  share  going 
to  my  brothers  and  sisters."     On  the  theory  that  this  was  a  true  analogy 
to  the  will  in  question  he  interpreted  the  will  as  though  it  bad  been 
thus  written.     As  a  matter  of  course,  if  the  supposed  language  were  in 
truth  analogous  to  the  language  actually  used  there  would  be  an  end  of 
the  case  and  the  conclusion  reached  would  be  inevitable.     But  in  our 
view  the  supposed  or  illustrative  language  is  in  no  sense  analogous  to 
that  of  the  will  and  for  this  reason.     The  words  *'  my  estate  is  to  pass 
to  those  entitled  under  the  intestate  law  "  are  a  direct,  positive  and 
absolute  devise  of  the  entire  estate  to  persons  readily  ascertained,  and 
in  such  a  case  there  cannot  be  any  residue  or  any  question  as  to  the 
legatees.     The  whole  estate  would  go  to  the  heirs  or  next  of  kin,  accord- 
ing to  the  character  of  the  estate,  and  if  there  were  five  shares,  four  of 
of  them  would  so  to  the  four  stocks  or  their  representatives  and  the 
other  share  would  be  divided  into  six  parts,  one  of  which  would  go,  by 
the  next  succeeding  words,  to  the  appellant  and  the  remaining  Sve  to 
the  other  four  stocks.    To  treat  this  langua^  as  of  equivalent  meaning 
with  the  real  words  of  the  will  and  then  put  tne  same  interpretation  upon 
the  real  words  as  must  necessarily  be  put  upon  the  substituted  words, 
is  simply  begging  the  whole  question.     It  proves  nothing.     There  are 
no  words  in  tne  will  which  pass  the  whole  estate,  and  there  are  none 
which  give  or  pretend  to  give  the  residue  or  any  part  of  it.     The  other 
additional  thought  contained  in  the  opinion  is  thus  expressed.     '*  Even, 
however,  if  it  be  conceded  that  no  provision  is  made   with  regard  to 
the  persons  who  are  to  take  the  other  four-fifths,  it  is  plain  the  nephew 
is  not  to  be  one  of  them."     We  are  altogether  unable  to  see  the  cor- 
rectness of  this  inference.     Here  are  the  words  of  the  will.  "  I,  Thomas 
S.  Ellis,  beinff  of  sound  mind,  and  of  my  own  free  will,  give  and 
bequeath  to  Thomas  Hancock,  son  of  my  sister  Jane  Hancock,  only 
one-sixth  of  such  portion  as  the  law  would  give  to  said  Jane  Hancock, 
and  the  remaining  five-sixths  to  be  divided  among  my  other  sisters  and 
brothers  or  their  heirs."     It  is  beyond  all  question  that  these  words 
bequeath  one  part  of  the  estate  only.     That  part  is  to  be  determined 
by  ascertaining  what  portion  of  the  estate  Jane  would  have  taken  if  she 
had  lived  and  the  testator  had  died  intestate.     As  there  were  five 
brothers  and  sisters  in  all,  the  portion  which  the  testator  manifestly 
intended  to  give  was  one-fifth.     Of  this  one-fifth  he  gives  one-sixth  to 
Thomas  and  "  the  remaining  five-sixths  "  to  the  others  and  then  stops, 
and  making  no  gift  of  the  residue.    To  us  it  seems  inevitable  diat  this 
is  the  plain,  natural,  common-sense  meaning  of  the  words  the  testator 
actually  used.    But  the  learned  judge  convinces  himself  otherwise  in 
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the  following  manner :  ^'  His  exdnsion  is  not  limited  to  an  aliquot  part 
of  the  estate,  and  to  permit  him  to  take  onensixth  of  one-fifth  under  the 
-will,  and   one-fifth  of  four-fifths  under  the  intestate  law  would  be 
directly  in  the  teeth  of  what  the  will  itself  declares,  viz. :  That  he  shall 
have  but  one-sixth  of  such  portion  as  —  that  is  '  whatever '  —  the  law 
Would  give."     We  fail  to  see  how  this  result  would  be  "  in  the  teeth  of 
-what  the  will  itself  declares,"  when  the  will  makes  no  kind  of  declara- 
tion about  the  residue.     A  plain  person  would  understand  that  the 
testator  meant  just  what  he  said,  that  Thomas  was  to  have  one-sixth  of 
Jane's  portion,  and  the  brothers  and  sisters  were  to  have  *'the  remain- 
ing five-sixths  "  of  that  same  portion.    As  to  all  the  rest  of  the  estate  the- 
-wul  says  nothing,  and,  therefore,  it  must  be  distributed  as  thoi^h  the 
testator  had  died  intestate.     It  is  not  practicable  to  say  that  Thomas 
•was  intended  to  be  excluded  from  the  four-fifths  which  compose  the 
residue,  iecatcse  he  was  given  only  one-fifth  of  Jane's  portion,  unless 
Tve  are  prepared  to  say  that  the  others  are  excluded  from  the  same  four- 
fifths  for  tne  same  reason.     For  it  is  Jane*8  portion  all  the  time,  the 
gift  of  a  part  of  which  to  the  appellant,  is  claimed  to  exclude  him 
from  the  intestate  residue.     But  Janets  portion  means  the  same  thing 
nvhen  a  part  of  it  is  given  to  one  legatee  as  it  means  when  another  part 
of  it  is  given  to  other  legatees.     To  escape  this  diflSiculty  counsel  con- 
tend that  the  other  legatees  take  the  residue  by  testacy  and  here  is  the 
fallacy  in  our  judgment.     The  confusion  of  ideas  come  from  the  mix- 
ing 01  the  intestate  residue  with  the  testate  Janets  portion.     The  latter 
was  given  by  the  will  and  nothing  more  was  given.    Because  nothing 
more  of  the  estate  than  Jane's  portion  was  given  them,  there  was  intes- 
tacy as  to  all  the  rest.     This  means  real  intestacy,  not  an  intestacy  to  fix 
the  shares  of  the  others  and  at  the  same  time  a  testacy  to  exclude  the 
appellant  and  give  the  whole  of  the  residue  to  the  appellees.     For  in 
intestacy  the  appellant  takes,  not  as  the  son  of  his  mother,  but  as  the 
nephew  of  the  testator.     It  is  the  degree  of  his  kinship  not  the  source 
through  which  it  comes  which  places  nim  in  the  same  category  with  the 
appellees.     With  the  consequences  which  fiow  from  intestacy  we  have 
nothing  to  do  in  interpreting  the  will.    They  are  the  result  of  the  pal- 
pable and,  as  we  think,  intentional  omission  of  the  will  to  dispose  of 
the  residue.     To  make  a  testacy  of  this  residue  we  must  put  words  into 
the  will  which  are  not  there,  words  which  not  only  designate  a  residue 
but  designate  also  the  persons  who  are  to  take  it.     We  have  no  such 
power  nor  the  slightest  disposition  to  claim  it. 

It  is  argued  for  the  appellees  that  the  distribution  contended  for  by 
the  appelTant  would  prciiuce  inequality,  and,  therefore,  ought  not  to 
be  adopted.  It  would  not  be  a  sound  argument  if  it  were  true,  but  it 
is  not  true.  In  point  of  fact,  the  widow  took  one-haK  the  estate,  but 
in  testfng  the  meaning  of  the  will  upon  its  face,  that  circumstance  need 
not  be  regarded,  as  nothing  was  given  her.  The  estate  distributed 
amounts  to  about  $300,000.  Of  this  one-fifth,  or  Janets  portion^  is 
$60,000,  and  by  the  will,  the  appellant,  Jane's  only  child,  gets  her 
$10,000,  while  the  remaining  $50,000  are  given  to  his  aunt,  his  uncle, 
and  his  cousins.  His  aunt  and  unde  eacn  gets  $12,500  of  his^  own 
naother's  natni-al  portion,  if  she  had  been  living,  and  the  testator  intes- 

843 


Digitized  by 


Google 


196  The  Easteen  Eeporteb.  [P«iii* 

tate,  and  of  these  amounts  the  appellant  is  disinherited  by  the  terms  of 
the  will.     But  the  appellees  are  not  satisfied  with  this,  and,  therefore, 
thej  contend  that  wo  ought  to  declare  judicially  that,  in  order  to  pro- 
duce equahty  of  distribution,  the  whole  remaining  four-fifths,  to-wit, 
$240,000,  should  be  given  to  the  aunt,  the  uncle  and  the  cousins.     If 
we  do,  George  D.  Ellis,  Jane  Hancock's  brother,  who  stands  in  no 
better  or  more  favored  position  than  she,  in  natural  distribution  nnder 
the  intestate  law,  would  take,  if  the  will  were  literally  carried    out, 
$60,000,  and  Eliza  Shuster,  a  sister,  the  same  sum,  and  Jane  Hanoock's 
only  child  would  take  nothing.     Out  of  the  whole  estate  this  natural 
representation  of  one-fifth  would  set  $10,000,  and  the  other  two  each 
$72,500.     Or,  if  the  widow  and  dl  the  legatees  except  the  appellant 
and  his  uncle  were  dead  before  the  testator,  what  is  called  Jane  s  por- 
tion would  then  have  been  one-half,  and  of  this  the  appellant  would 
have  taken  one-sixth,  being  $25,000,  and  the  uncle  the  remaining  five- 
sixths,  being  $125,000.     And  as,  according  to  the  theory  contended 
for,  the  appellant  is  excluded  from  the  residue,  and  the  whole  of  it 
actually  given  by  the  will  to  the  legatees  other  than  the  appellant,  the 
uncle  would  take  the  whole  of  it,  to-wit,  $150,000.     In  this  event, 
therefore,  the  appellant  would  have  received  out  of  the  whole  estate 
$25,000,  and  the  uncle  $275,000.     And  if,  instead  of  the  uncle,  the 
only  survivor  had  been  one  of  tlie  cousins,  that  one  cousin  would  have 
taken  the  $275,00(X  and  the  appellant  the  $25,000.    If  this  is  equality, 
we  fail  to  see  it.     It  is  scarcely  necessary  to  add  that,  as  the  facts  are, 
each  one  of  the  cousins  would  get  a  share  considerably  in  excess  of  the 
appellant  under  the  decree  of  the  court  below  as  it  now  stands.    While 
even  such  results  must  be  declared,  if  the  language  of  the  will  requires 
it,  it  must  not  be  done  in  the  name  of  equality  when  there  is  no  such 
language.     The  election  of  the  widow  to  take  her  share  reduces  the 
foregoing  figures  correspondingly,  but  the  proportion  remains  the  same. 

Not  a  sohtary  reason  can  be  found  in  any  oi  the  testamentary  papers 
in  this  case  for  practically  disinheriting  the  appellant,  or  for  supposing 
that  the  testator  so  desired.  To  accomplish  that  result  a  comphcate^ 
not  to  say  sophistical,  course  of  reasoning  must  be  resorted  to,  m  order 
to  prove  by  argument,  not  by  testamentary  words,  the  presence  of  an 
intent  in  the  mind  of  the  testator,  which,  so  far  as  we  can  discover, 
never  had  the  slightest  existence.  Sufficient  inequality  is  produced  to 
satisfy  every  demand  of  the  words  used  by  reading  them  according  to 
their  plain  and  natural  meaning.  More  than  this  is  not  required,  and, 
thereiore,  should  not  be  permitted. 

In  preparing  the  opinion  in  this  case  we  did  not  review  the  authori- 
ties because  it  was  not  necessary. 

Not  one  was  cited  for  the  appellees  which  would  in  the  least  d^ree 
have  justified  its  in  adopting  their  construction.  While  many  were 
cited  m  the  elaborate  and  exhaustive  argument  for  the  appellant— 
notably  Bender  v.  Dietrich,  7  W.  &  S.  234,  and  HUchcock  v.  HUchr 
cocky  11  Casey,  393 — ^which  were  highly  persuasive  by  reason  of  their  anal- 
ogy to  the  case  at  bar,  we  thought  it  unnecessary  to  discuss  them  because 
the  plain  words  of  this  will  afK>rd  a  sufficient  clue  to  its  meaning. 

Eeargument  refused. 
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The  Pennsylvania  Railboad  Co.  v.  Flanioan. 

May  24,  1886. 
Contract  —  Quantum  Mebuit  —  Services — Ticket  Agent  op  one  CJompany 
Selling  fob  Another. 

A.  and  B.,  two  railroad  companies  operating  competing  lines,  entered  into  an 
agreement,  bj  which  A.  was  for  a  specified  compensation  to  give  to  B.  a  right 
of  way  over  a  portion  of  its  tracks  and  also  the  right  to  use  its  station  in  Wilkes- 
barre ;  farther,  A.  was  to  look  after  the  freight  and  bagga^  of  B.  and  sell 
-  tickets   for  B.  at  that  point.    C.  was  the  ticket  agent  of  A.  at   Wilkesbarre.     In 

coarse  of  time,  leaving  that  employment,  he  brought  suit  against  B.  claiming  com- 
pensation for  selling  its  tickets  whilst  serving  A.  Held,  that  without  distinct 
proof  of  an  actual  promise  by  B.  to  pay,  as  also  satisfactory  proof  of  the  consent 
of  A.  that  C.  should  receive  such  payment,  there  could  be  no  recovery. 

Error  to  the  court  of  common  pleas  of  Luzerne  connty. 
The  North  and  West  Branch  Kailroad  Company  completed  a  rail- 
road from  Catawissa  to  South  Wilkesbarre  in  November,  1882.  At  that 
point  a  connection  was  made  with  the  tracks  of  the  Lehigh  Valley  rail- 
road, and  a  bnsmess  arrangement  was  consumntated  for  the  use  oi  about 
a  mile  of  their  track  together  with  the  passenger  and  freight  (Stations, 
yard  sidings,  etc.     This  arrangement  was  entered  into  by  the  Penn- 
sylvania Railroad  Company,  who  had  become  the  lessees  of  the  North  and 
West  Branch  Company  line.  The  Pennsylvania  Company  agreed  to  pay 
the  Lehigh  Valley  Company  a  certain  sum  per  ton  for  all  freight  handled 
by  their  station  agents  and  five  cents  per  passenger  for  every  one  going 
into  or  out  of  their  station.  These  charges  were  to  cover  the  sale  of  tickets 
by  the  Lehigh  Valley  agents  for  the  Pennsylvania  Company  and  every 
other  necessary  service  connected  with  receiving  and  handling  freight 
and  passengers.     The  Pennsylvania  Company  had  no  possession  or  con- 
trol of  any  part  of  the  terminal  facilities  and  had  no  agents  or  employees 
about  the  stations.  All  the  work  was  done  by  the  Lehigh  Valley  agents, 
and  the  compensation  was  made  for  aU  to  that  company. 

The  ticket  agent  at  Wilkesbarre  from  November,  1882,  to  September 
1, 1884,  was  John  Flanigan.  At  the  latter  date,  he  left  the  employ  of 
the  Lehigh  Valley  Company  and  for  the  first  time  made  a  claim  on  the 
Pennsylvannia  Kailroad  Company  for  compensation  as  their  agent  and 
for  selling  their  tickets  at  the  Lehigh  Valley  station  in  Wilkesbarre 
during  that  period  of  time.  The  company  objected  to  this  demand, 
whereupon  he  brought  suit,  claiming  $150  per  month  for  his  services. 
The  verdict  was  lor  plaintiff. 

George  Sanderson  and  H.  W.  Palmer y  for  plaintiff  in  error.  E.  P. 
(&  J.  V,  Darling  J  for  Lehigh  Valley  Kailroad  Co.  Under  the  testi- 
niony  the  employment  of  Flanigan  by  the  Lehigh  Valley  Company 
covered  his  time  from  eight  o'clock  in  the  morning  to  seven  in  the 
evening.  They  had  the  right  to  every  minute  of  it  during  those  hours. 
He  had  no  right  to  employ  himself  in  any  other  business  that  would 
occupy  a  portion  of  his  skill  and  attention.  If  he  did  so  employ  him- 
self whatever  he  earned  belonged  to  his  employers.  The  law  on  the 
subject  is  well  and  compendiously  stated  in  Story  Agencv,  §§  207-211 ; 
Paley  Principal  and  Agent,  51.  ''The  cases  in  equity  are  to  the 
same  eflfect,  viz. :  that  the  profits  directly  or  indirectly  made  in  the 
course  of  or  in  connection  with  his  employment  by  a  servant  or  agent, 
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without  the  sanction  of  the  master  or  principal,  belong  absolutely  to 
the  master  or  principal."  Morrison  v.  Thormson^  L.  R.,  9  Q.  B.  484; 
Massey  v.  Davies,  2  Ves.  Jr.  817 ;  Tiirnlnul  v.  Gardnerj  38  L.  J. 
Ch.  Div.  381-334:;  Kimberv.  Barber,  L.  R.,  8  Ch.  66;  CampbeU 
V.  Penn.  Life  In%,  Co.^  2  Wh.  55.  We  have  the  authority  of  noly 
writ :  "  No  man  can  serve  two  masters ;  for  he  will  hate  the  one  and 
love  the  other,  or  else  he  will  hold  to  the  one  and  despise  the  other." 
Everhardt  v.  Sea/rle^  71  Penn.  St.  259 ;  Utica  Ins.  Co.  v.  Toledo  Ins. 
Co. J 17  Barb.  134.  "It  matters  not,"  it  is  said,  page  210  of  Hare  & 
Wallace  Notes,  1  Ijead.  Cas.  Eq.,  "  that  there  was  no  fraud  meditated 
and  no  injury  done,  the  rule  is  not  intended  to  be  remedial  of  actnal 
wrong,  but  preventive  of  the  possibility  of  it."  This  was  said  of  "  any 
one  who  acts  representatively  or  whose  office  is  to  advise  or  operate  not 
for  himself,  but  for  others."' 

O.  L.  Halsey  and  E.  S.  Oshome^  for  defendant  in  error.   But  again, 
can  the  Pennsylvania  K^ilroad  Company,  the  plaintiff  in  error,  at  this 
late  day  deny  our  relation  to  them  in  this  contention !     Are  they  not 
estopped  ?    Let  us  see.     They  say  they  had  certain  arrangements  i^rith 
the  I^high  Valley  Railroad  Uompany  for  handling  their  Wilkesbarre 
business.  They  paid  a  gross  sum  for  all  their  terminal  facilities.  In  other 
words,  the  Lehigh  Valley  Railroad  Company  was  their  Wilkesbarre 
ticket  agent,  and  they  have  compensated  them  for  the  service.     This 
arrangement  existed  during  the  time  we  served  them,  and  for  which 
we  claim  compensation  in  this  case.    They  never  made  tiiis  fact  known 
to  us.     With  this  knowledge  they  asked  us  (I)  to  become  their  Wilkes- 
barre agent ;  (2)  they,   by  circular  in  due  lorm  appointed  us  their 
Wilkesbarre  agent,  and  sent  us  the  property  of  the  office ;  (3)  we 
accounted  to  them  as  their  Wilkesbarre  agent ;  (4)  they  required  us  to 
give  bond,  which  we  did  as  their  Wilkesbarre  agent,   and  we  were 
asked  to  renew  the  bond  at  the  end  of  the  first  year  as  their  Wilkes- 
barre agent,  which  we  did  ;  (5)  they  time  and  again  promised  to  com- 
pensate us  as  their  Wilkesbarre  agent ;  (6)  they  finally  settled  with  us 
as  their  late  agent  at  Wilkesbarre.     During  all  the  time  of  our  service 
with  them  they  never  made  known  to  us  that  they  had  an  arrangement 
with  the  Lehigh  Valley  Railroad  Company,  whereby  to  all  intents  and 
purposes,  they  were  their  Wilkesbarre  ticket  agent.     Can  this  defense, 
under  these  undisputed  facts,  be  maintained  at  this  late  day  ?  Are  they 
not  under  the  law  estopped  from  making  this  defense  ?    We  believe 
they  are  and   cite  to  the  court  Bigelow  Estoppel,  473.     "Estoppel 
by  conduct.    That  by  which  a  party  and  those  in  privity  with  him  are 
estopped  to  deny  the  truth  of  representations  maae  to  and  acted  upon 
by  another.     Tnat  is,  if  a  representation  is  made  to  another  who  deals 
upon  the  faith  of  it,  the  former  shall  make  the  misrepresentation  good 
it  he  knew  it  were  false."     Commonnjoealtk  v.  Moetz^  10  Barr,  530 ; 
Sergeants  Mcecittors  v.  Swing ^  6  Casey,  81. 

Geebn,  J.  After  a  most  careful  reading  of  all  the  testimony  in  this 
case,  we  are  obliged  to  say  there  is  no  evidence  whatever  of  an  exprcK 
contract  for  the  payment  of  wages  or  salary  by  the  defendant  to  the 
plaintiff.    The  plamtiff  himseK,  being  examined  at  great  length,  does 
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not  Btate  that  the  defendant,  or  any  of  its  officers,  ever  agreed  to  pay 
liim  any  stipulated  compensation  for  the  service  he  rendered.  It  was 
"Ojidoubtedly  true  that  ne  did  sell  tickets  for  the  defendant,  and  was 
<laly  appointed  passenger  agent  at  Wilkesbarre  by  authority  of  the 
oorapany.  It  is  also  true  that  he  performed  the  service  to  which  he 
T^ras  appointed,  and  it  is  not  questioned  that  his  performance  was 
entirely  faithful  throughout.  If  there  were  nothing  else  in  the  case  he 
^wonld  be  entitled  to  compensation  adequate  to  the  service  rendered 
iipK>n  the  j)rinciple  of  a  ([lumtum  meruit.  But  there  are  other  material 
facts  in  evidence.     Durmg  all  the  time  of  the  service  for  which  the 

f  resent  daim  is  made  the  plaintiff  was  in  the  employment  of  the 
lehi^h  Valley  Railroad  Company  as  ticket  agent  at  Wilkesbarre  station. 
For  tnat  service  he  was  paid  a  fixed  monthly  compensation  with  privi- 
lege to  sell  tickets  upon  commission  for  certain  western  railroad  com- 
panies.   Being  thus  engaged  the  Lehigh  Valley  Railroad  Company,  by 
contract  with  the  Pennsylvania  Rai&oad  Company,  agreed  that  the 
latter  company  might  use  the  terminal  facilities  of  the  former  al;  Wilkes- 
barre, including  the  passenger  and  freight  stations,  for  the  purposes  of 
the   North  and  West  Branch    Railroad  Company,  extending  from 
Soath  Wilkesbarre  to  Catawissa.    This  last-named  company  was  in  the 
control  of  the  Pennsylvania  Railroad  Company,  and  the  terms  of  the 
arrangement  with  the  Lehigh  Valley  Company  included  the  sale  of 
tickets  over  the  North  and  West  Branch  and  to  points  beyond,  and  the 
arrival  and  departure  of  passengers,  and  the  landing  and  shipment  of 
freight  from  the  Wilkesbarre  station  of  the  Lehigh  Vallejr  Company. 
In  consideration  of  these  privileges  the  Pennsylvania  Railroad  Com- 
.  pany  agreed  to  pay  the  Lenigh  Valley  Company  five  cents  for  every 
passenger  coming  into  or  going  out  of  the  station  and  a  sum  per  ton 
for  all  freight  handled.     All  the  service  was  performed  by  the  agents 
of  the  Lehigh  Valley  Company  for  the  Pennsylvania  Company.     It 
was,  therefore,  undoubtedly  the  fact  that  the  compensation  for  the  ser- 
vice was  to  be  paid  by  the  Pennsylvania  Company  to  the  Lehigh  Val- 
ley Company.     The  Lehigh  Valley  Company  directed  their  passenger 
agent,  the  plaintiff,  to  selltickets  for  the  Pennsylvania  Company  and 
he  did  so.     For  selling  tickets  for  the  latter  company  compensation 
is    claimed,  which  bemg  refused,  the  present  action   is  brought   to 
recover  it.     There  being  no  proof  of  an  express  contract  to  pay  a 
specific  compensation,  the  case  was  tried  upon  the  theory  of  si,  quantum 
meruit,  and  evidence  was  given  of  the  value  of  the  service.   The  court 
left  the  case  to  the  jury  upon  some  testimony  of  the  plaintiff  that  an 
agent  of  the  defendant  had  promised  him  he  should  be  paid  for  his 
service.    Can  a  recovery  be  had  in  such  circumstances?    There  is  no 
doubt  that  the  Penn^lvania  Company  did  appoint  the  plaintiff  as  their 
i^ent  to  sell  tickets  K)r  them  at  this  station,  and  that  in  pursuance  of 
that  appointment  he  acted  for  them  and  gave  the  usual  bond  given  bv 
passenger  ticket  agents.   It  must  also  be  conceded  that  the  Lehigh  Val- 
ley Company  knew  of  this  agency  and  assented  to  it,  in  fact  directed 
the  plaintiff  to  perform  the  service.     Thus  far  the  facts  are  without 
controversy,  and  if  these  facts  alone  constituted  a  right  of  recovery  the 
verdict  and  judgment  shonld  stand. 
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Bat  it  IB  denied  by  the  defendant  that  these  facts  alone  confer  a 
right  to  recover.  The  denial  is  based  upon  an  allegation  that  the 
defendant  contracted  with  the  Lehigh  Valley  Company  for  the  ser- 
vice of  the  plaintiflE  and  paid  that  company  for  the  service,  that  they 
never  agreed  with  the  plaintiff  to  pay  him  any  compensation,  that  the 
Lehigh  V  alley  Company  never  consented  to  the  payment  of  compen- 
sation by  the  defendant  to  the  plaintiff,  and  that  it  is  against  the  policy 
of  the  law  to  allow  the  servant  of  one  master  to  recover  compensation 
for  service  rendered  daring  the  continuance  of  his  employment,  to 
another  master. 

The  proof  that  the  service  in  question  was  contracted  for  between  the 
two  companies  is  direct,  positive,  clear,  and  entirely  ancontradicted,  and 
the  compensation  for  the  service  was  to  be  paid  by  the  Pennsylvania 
Company  to  the  Lehigh  Valley  Company.     There  is  not  a  particle  of 
evidence  proving  or  tending  to  prove  that  the  Lehigh  Valley  Company 
agreed  that  their  agent,  the  plaintiff,  should  or  might  receive  compen- 
sation for  the  service  in  question  from  the  defendant  or  that  they  nad 
any  knowledge  that  such  compensation  was  to  be  paid.     The  only  evi- 
dence tending  to  show  that  the  defendant  agreed  to  pay  compensation 
to  the  plaintiff  is  found  in  the  testimony  of  the  plaintiff.  Alfred  Walter 
was  the  superintendent  of  the  North  and  West  Branch  Company.    The 
plaintiff  testified  to  a  conversation  with  him  and  was  asked :  "  Q.  What 
was  said  ?  A.  Mr.  Walter  promised  on  several  occasions  to  pay  me  a  salair- 
Q.  Mr.  Walter  promised  on  several  occasions  to  pa;^  you  a  salary  ?  A. 
Yes,  sir.  Q.  When  did  you  meet  him  again  after  this  time,  about  the  first 
of  December  ?    A.  I  saw  Mr.  Walter  probably  on  an  average  of  once  a 
month.     Q.  Covering  what  period  ?     A.  From  the  1st  of  December, 
1882,  up  to  —  well,  I  seen  him  all  the  time  during  the  time  I  was  in 
their  service ;  in  regard  to  paying  my  salary  the  last  time  I  talked  with 
him  in  regard  to  that  was  probably  in  April  or  May,  1884.     Q.  What 
did  he  say  at  these  conversations  ?     A.  He  had  always  held  out  to  me 
that  I  would  be  paid  a  salary  for  the  services  performed." 

With  the  exception  of  a  repetition  of  the  last  answer  on  cross- 
examination,  the  loregoing  is  the  whole  and  the  only  evidence  of  a 
contract  by  the  defendant  company  to  pay  compensation  to  the  plaintiff 
for  his  services.  It  will  be  seen  at  once  that  tnis  is  but  the  expression 
of  a  conclusion  or  opinion  of  the  witness  as  to  the  effect  of  the  words 
used  in  the  conversation  stated.  The  words  themselves  are  not  given 
nor  the  substance  of  them.  Whether  they  amounted  to  a  "promise  " 
would  be  for  the  jury  to  judge  if  they  only  knew  what  they  were, 
but  the  plaintiff  did  not  give  them,  so  when  he  said  that  Mr.  Walter 
"  held  out "  to  him  that  he  would  be  paid,  he  states  nothing  more  than 
a  conclusion  of  his  own.  The  jury  could  not  tell  whether  Mr.  Walter 
really  "  held  out "  such  an  idea,  because  they  did  not  know  the  words  he 
used. 

This  kind  of  evidence  is  altogether  insufficient  to  prove  an  express 
promise  to  pay  by  the  defendant.  The  circumstances  and  relations  of 
the  parties  were  such  that  nothing  but  distinct  and  clear  words  of  an 
agreement  or  contract  to  pay  can  suffice  to  create  such  an  obligation. 
No  doubt  if  there  was  distinct  proof  of  an  actual  promise  to  pay  by 
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-the  defendant,  and  satisfactory  proof  of  the  consent  of  the  Lehigh 
Galley  Company  that  their  agent  should  receive  such  pay,  the  def end- 
suit  would  be  legally  bound  to  pay.  Bnt,  in  our  opinion,  nothing  short 
of  this  will  suffice. 

The  plaintiff  being  in  the  constant  employment  of  the  Lehigh  Val- 
ley Company,  and  paid  by  them  for  his  entire  service,  could  not  law- 
fully contract  to  render  service  during  the  same  time  to  another  com- 
pany, especially  a  competing  company,  as  this  one  was  for  compensa- 
t;ion,  without  clear  proof  of  the  knowledge  and  consent  of  the  Lehigh 
Galley  Company,  both  to  the  einployment  by  the  defendant  and  the 
payment  of  compensation.  In  Everhart  v.  Searle^  71  Penn.  St.  256, 
^we  said,  Thompson,  Ch.  J. :  "  The  case  before  us  is  rather  novel.  It 
involves  a  question  whether  the  same  person  may  be  an  agent  in  a 
private  transaction  for  both  parties  without  the  consent  of  both  so  as 
to  entitle  him  to  compensation  from  both  or  either.  We  have  the 
authority  of  holy  writ  for  saying  that '  no  man  can  serve  two  masters ;  for 
either  he  will  hate  the  one  and  love  the  other,  or  else  he  will  hold  to 
the  one  and  despise  the  other.'  All  human  experience  sanctions  the 
undoubted  truth  and  purity  of  this  philosophy,  and  it  is  received  as  a 
cardinal  principle  in  every  system  of  enUghtened  jurisprudence." 

In  the  same  opinion  it  was  further  said :  "  There  was  plausibility  and 
seeming  force  m  the  argument  that  as  Flagg,  the  plaintiff's  principal 
in  the  sale,  was  not  injured  bv  the  arrangement  with  the  defendant, 
there  was  nothing  wrong  in  making  that  arrangement.  This  is  specious 
but  not  sound.  The  transaction  is  to  be  regarded  as  against  the  policy 
of  the  law,  and  not  binding  upon  a  party  who  has  a  right  to  object  to 
it."  This  was  said  of  one  who  had  been  appointed  agent  of  one  person 
to  sell,  and  of  another  person  to  buv,  the  same  property.  He  had  made 
a  positive  agreement  with  the  purchaser  for  an  expressed  consideration 
for  making  the  purchase,  but  it  was  held  he  could  not  recover  even 
upon  his  undoubted  and  absolute  contract,  because  he  was  also  the 
agent  of  the  seller  under  promise  of  compensation  to  sell  the  same 
property.  The  contract  for  payment  of  compensation  by  the  pur- 
chaser was  declared  void  as  against  the  policy  of  the  law.  In  Story 
A^ncy,  §  211,  it  is  said :  "  Indeed  it  may  be  laid  down  as  a  general 
principle  that  in  all  cases  where  a  person  is  either  actually  or  con- 
structively an  agent  for  other  persons,  all  profit  and  advantages  made 
by  him  in  the  business  beyond  his  ordinary  compensation  are  for  the 
benefit  of  his  employers."  These  principles  are  perfectly  familiar,  and 
are  illustrated  by  a  vast  number  of  reported  eases  appUed  to  many 
different  relations  of  life.  It  seems  very  clear  to  us  that  they  are 
entirely  applicable  to  the  present  case.  The  plaintiff,  by  his  own 
testimony,  proved  that  he  could  sell  tickets  to  competitive  and  distant 
points  by  either  company's  road.  He  was,  therefore,  subject  to  a 
divergent  duty  of  fidelity  to  both  if  employed  by  both.  Whether  he 
would  be  more  faithful  to  the  interests  of  one  than  of  the  other  might 
depend  upon  a  secret  disproportion  of  compensation  received  from  one 
as  against  the  other.  But  it  is  enough  to  know  that  absolute  fidelity  to 
one  was  inconsistent  with  the  same  fidelity  to  the  other.  In  such  a 
situation  nothing  less  than  clear  proof  of  the  consent  of  both  employers 
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not  merely  to  the  double  service  but  to  the  double  compensation  would 
suffice  to  validate  an  express  contract  with  the  second  employer,  much 
more  would  it  be  requisite  to  support  an  implied  contract.  As  there 
was  not  the  slightest  evidence  of  the  consent  of  the  Lehigh  Valley 
Company  to  their  own  paid  servant  becoming  the  paid  servant  of  the 
defendant,  the  plaintifirs  claim  for  compensation  from  the  latter  is 
fatally  defective. 
Judgment  reversed. 

Appeal  of  William  L.  Lanob,  Jb. 

May  24,  1886. 
Deed  — Pakol  to  show  Mortgage  —  Trust. 

To  convert  a  deed  absolute  on  its  face  into  a  mortgage  by  parol  testimony,  sucli 
testimony  must  be  clear  and  specific,  of  a  character  such  as  will  leave  in  the  mind 
of  a  chancellor  no  hesitation  or  doubt,  and  failing  this,  the  effort  to  impeach  the 
legal  character  of  the  deed  must  be  regarded  as  abortive.* 

A  mortgage  is  essentially  a  pledge  or  security,  and  is  distinguishable  from  a 
trust  in  this  only,  that  the  property  described  in  it  is  to  revert  to  the  mortgagor 
on  the  discharge  of  the  obligation  for  the  performance  of  which  it  was  pledged. 

Appeal  from  the  decree  of  the  court  of  common  pleas,  No.  1,  of 
Philadelphia  county. 

This  was  a  suit  in  equity  brought  by  William  L.  Lance,  Jr.,  as  plain- 
tiff, against  the  Lehigh  and  Wilkesbarre  Coal  Company,  its  receivers, 
and  Samuel  Bonnell,  Jr. 

The  hearing  before  the  master  was  upon  bill,  answer  and  proofs. 

The  bill  alleged : 

"  I.  That  the  plaintiff  has  received  permission  from  the  circuit  court 
of  the  United  States,  for  the  western  aistrict  of  Pennsylvania,  to  bring 
this  suit  against  the  receivers  of  the  Lehigh  and  Wilkesbarre  Coal  Com- 
pany. 

"  IL  That  by  virtue  of  divers  conveyances  the  plaintiff  was  seized,  in 
his  demesne  as  of  fee,  of  a  valuable  tract  of  coal  land  in  Plymouth  town- 
ship, Luzerne  county,  Pennsylvania,  describing  it  by  metes  and  bounds. 

"  IIL  That  for  the  purpose  of  obtaining  the  large  capital  necessary 
to  develop  the  land  and  to  sink  shafts,  erect  a  breaKer  and  machinery 
and  buildmgs,  and  for  the  purpose  of  mining  coal,  the  plaintiff  con- 
veyed the  land  to  Payne  Pettibone  under  an  agreement  that  Pettibone 
should  make  the  advances,  hold  the  title  to  tne  land  as  security  for 
repayment,  and  upon  repayment  that  Pettibone  should  reconvey  to  the 
plaintiff,  his  heirs  and  assigns. 

"  IV.  That  Pettibone  did  make  advances,  and  that  disputes  having 
arisen  between  Pettibone  and  plaintiff,  it  was  agreed  between  Pettibone, 
the  defendant  Bonnell,  Jr.,  and  the  plaintiff  to  compromise  their  differ- 
ences, as  follows : 

"  V.  Defendant,  Samuel  Bonnell,  Jr.,  was  a  friend  of  plaintiff  and 
of  his  father,  and  had  been  selling  coal  on  commission  for  the  plaintiff. 

"  VI.  That  in  December,  A.  D.  1870,  it  was  agreed  between  Petti- 
bone, Samuel  Bonnell,  Jr.,  and  the  plaintiff, 

"That  Pettibone  should  have  the  property  sold  at  sheriff's  sale  and 
buy  it  in. 
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"  That  Samuel  Bonnell,  Jr.,  would  pay  Payne  Petti  bone  one  hundred 
and  sixty-two  thousand  dollars  ($162,000)  claimed  by  Pettibone  to  be 
due  him,  and  for  'which  he  held  the  land  as  security,  and  that  upon 
suet  payment  Payne  Pettibone  would  convey  the  tract  of  land  to 
Samuel  BonneU,  «fr. 

"  And  that   it  was  further  agreed  between  Bonnell,  Jr.,  and  the 

Elaintiff,  that  he,  said  Bonnell,  Jr.,  should  accept  drafts  to  be  drawn  upon 
im  which  the  plaintiff  agreed  to  get  discounted  and  renewed  from 
time  to  time,  until  by  sale  of  the  breaker,  or  the  property  itself,  said 
drafts  should  be  paid,  the  proceeds  to  be  applied  to  pay  the  claim  of 
Pettibone,  and  that  in  the  meantime  Bonnell  should  hold  the  land  as 
security  for  the  money  he  should  advance  to  pay  Pettibone,  or  to 
further  develop  the  property,  ....  and  that  Bonnell  agreed  to 
reconvoy  the  land,  upon  repayment  of  the  moneys  advanced,  to  the 
plaintirf,  his  heirs  or  assigns. 

"  VII.  That  the  agreement  was  consummated. 

"  That  a  sheriff's  sale  was  made,  and  on  January  11,  1871,  the  sheriff 
conveyed  to  Payne  Pettibone,  who,  on  January  20, 1871,  conveyed  the 
land  to  Samuel  Bonnell,  Jr. 

"VIII.  That  on  June  22,  1870,  the  plaintiff  purchased  of  Aaron 
Brown  an  interest  in  the  same  land  belonging  to  Brown. 

"  That  Bonnell  took  a  conveyance  of  the  land  as  security  for  money 
to  be  advanced,  and  that  the  money  so  advanced  has  been  fully  repaid. 

"  IX.  And  the  plaintiff  avers  that  the  title  to  the  land  on  January 
20, 1871,  vested  in  the  defendant,  Samuel  Bonnell,  Jr.,  as  mort^gee 
and  as  collateral  security,  for  the  repayment  to  him  by  the  plaintiff,  or 
out  of  the  rents,  issues  and  profits  oi  the  sums  of  money  which  he  had 
advanced,  or  became  responsible  for,  or  might  so  advance  for  the 
redemption  of  the  land  from  the  claim  of  Payne  Pettibone,  and  its 
further  development,  and  upon  such  repayment  to  immediately  recon- 
vey  the  same  to  the  plaintin,  his  heirs  or  assigns. 

"X.  That  the  advances  made  by  Bonnell  were  inconsiderable,  but 
the  larger  part  of  the  money  was  raised  by  plaintiff  upon  acceptances  by 
defendant  of  drafts  of  William  L.  Lance,  negotiated  by  plaintiff,  against 
which  plaintiff  shipped  coal  mined  from  the  land. 

"Subsequently  on  July  1,  1871,  plaintiff  negotiated  a  sale  to  the 
Wilkesbarro  Coal  and  Iron  Company,  of  the  breaker,  improvements 
and  personal  property  for  $157,000,  and  after  this  there  was  due  to 
Samuel  Bonnell,  Jr.,  but  a  comparatively  small  sum  of  money. 

"  XI.  The  coal  under  the  land  was  leased  by  Bonnell,  Jr.,  and  plain- 
tiff to  the  Wilkesbarre  Coal  and  Iron  Company. 

"  That  the  plaintiff  deUvered  possession  of  the  coal,  but  still  retains 
possession  of  the  surface  of  the  land. 

"  XII.  That  the  Wilkesbarre  Coal  and  Iron  Company,  on  January 
20,  1874,  was  merged  with  the  Honey  brook  Coal  Company,  under  the 
name  of  the  Lehign  and  Wilkesbarre  Coal  Company. 

'*  XIII.  That  the  said  Wilkesbarre  Coal  and  Iron  Company,  and  the 
defendant,  the  Lehigh  and  Wilkesbarre  Coal  Company,  had  at  all  time^ 
full  notice  and  knowledge  of  the  fact  that  said  defendant,  Samuel  Bon- 
nell, Jr.,  held  the  premises,  as  mortgagee,  as  collateral  security,,  merely 
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for  money  advanced,  under  agreement  to  reconvey  to  the  plaintifE,  his 
heirs  or  assigns,  upon  repayment  thereof. 

'^XIV.  That  Samuel  Bonnell,  Jr.,  on  February  29,  A.  D.  1876,  in 
fraud  of  the  rights  of  the  plaintiff,  conveyed  the  land  to  the  Lehigh  and 
Wilkesbarre  Coal  Company. 

"  XV.  The  plaintiff  avers  that  the  defendant  has  been  fully  paid 
with  interest. 

"  The  plaintiff  prays : 

"  I.  That  the  account  be  stated  of  all  the  moneys  received  by  the 
defendant  Bonnell,  from  the  plaintiff,  together  with  the  rents,  issues 
and  profits  arising  from  said  tract  of  land  and  received  by  him,  as  well 
as  of  the  several  sums  of  money  advanced  by  him  to  the  plaintiff,  or 
paid  by  him  for  his  account,  and  that  it  be  ordered  and  decreed  that 
the  balance  due  shall  be  paid  by  one  to  the  other. 

"  II.  That  it  be  ordered  and  decided,  upon  payment  by  the  plaintiff 
to  the  defendant  Bonnell,  Jiv,  of  the  balance,  ii  any,  which  may  appear 
to  be  due  by  said  plaintiff  to  said  defendant,  or  if  no  such  balance 
appears,  then  immediately  that  said  defendant,  the  Lehigh  and  Wilkes- 
barre Coal  Company,  and  the  receivers  thereof,  if  said  receivers  shall 
remain  in  possession,  shall  by  good  and  sufficient  deed  or  other  assurance 
convey  to  said  plaintiff,  his  heirs  or  assigns,  in  fee-simple  all  and  singu- 
lar premises  and  tract  of  land  in  the  second  section  of  the  bill  in  equity 
fullv  described." 

The  master  and  the  court  below  found : 

That  W.  L.  Lance,  Jr.,  had  no  title,  legal  or  equitable,  in  the  tract 
at  the  time  of  the  sheriff's  sale  of  January  7,  1871.  • 

That  the  purchase  by  Bonnell  was  absolute  and  clear  of  any  trust. 

That  upon  their  own  theory  the  Lances  understood  that  Bonnell  was 
to  be  held  out  to  the  world  as  the  legal  owner,  and  expected  that  he 
would  sell  the  property,  and  even  their  bill  alleges  that  this  was  the 
agreement;  and 

That  the  Lehigh  and  Wilkesbarre  Coal  Company,  in  buying  the 
reversion  from  its  own  landlord,  after  having  been  allowed  to  pay  rent 
for  five  years  without  question,  was  a  purchaser,  hona  fide^  for  value, 
without  notice,  and  entitled  to  hold  the  property  without  regard  to  the 
merits  of  the  dispute  between  the  Lances  and  Bonnell. 

Silas  W.  PettUy  David  C.  Ilarrington  and  F.  Carroll  Brewster^  for 
appellant.  "  The  law  does  not  regard  the  intention,  however,  further 
than  to  inquire  if  the  conveyance  was  meant  as  a  security  for  the  pay- 
ment of  money.  This  original  intent  being  established,  the  convey- 
ance becomes  a  mortgage,  and  the  parties  cannot  by  special  agreement 
alter  the  rules  of  law  governing  such  contracts.  The  question  there 
was  not  so  much  whether  the  conveyance  was  specially  intended  as  a 
mortga^,  but  whether  it  was  intended  as  a  security  for  money :  if  the 
latter  feet  be  found,  the  law  infers  the  former."  Bispham  Equity, 
154.  This  is  cited  and  approved  by  Mr.  Justice  Clakk,  who  also 
affirms  the  rule  that  once  a  mortgage,  is  always  a  mortgage,  in 
Houcker  v.  Merkey^  6  Out.  426.  It  is  sufficient  if  the  debtor,  and  he 
who  claims  to  occupy  the  position  of  mortgagor  with  the  right  of 
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redemption,  nas  an  interest,  legal  or  equitable,  in  the  premises,  and 

that  the  grantee  of  the  legal  estate  had  and  acquired  sucn  title  by  the 

act  and  assent  of  the  debtor,  and  as  security  for  his  debt."     Thomas 

Mori.  11 ;  Jones  Mort.,  §  241 ;  Butler  and  Hargrave  Notes,  1  Coke 

Inst.  205,  Book  3,  Note  96.     It  is  also  perfectly  plain  that  the  rule, 

being  one  of  public  policy,  the  intention  of  the  parties  to  violate  it  has 

no  weight  whatever.     Ma/rper'a  Appeal^  14  P.  F.  S.  322 ;  Spering^s 

AppeaZj  10  id.  210 ;  Maffitia  AdrrHr  v.  Rynd,  19  S.  387 ;  Houser  v. 

Iximont^  5  id.  317.    That  the  price  at  which  the  property  was  knocked 

down  at  the  sheriffs  sale  was  wholly  inadequate  is  a  circumstance 

tending  to  show  that  the  transaction  was  a  mortgage,  and  not  a  sale. 

Davis  V.   Stonestreet^  4  Ind.   101 ;  Jones  Mort.,  |§  275   and  329 ; 

Sioeeizer's  Appeal^  21  P.  F.  S.  274.     The  conveyance  by  Pettibone  to 

Bonnell  was  certainly  "  through  the  efforts  of  the  debtor  and  as  security 

for  his  debt,"  which  makes  the  transaction  one  of  mortgage.     Weed  v, 

St&vensoriy  Clark  (N.  Y.)  Ch.  166 ;  Stoddard  v.  WhUiiig,  46  N.  T.  627. 

The  "clear,  precise  and  satisfactory"  proof,  or  "full,  satisfactory  and 

indubitable  "  evidence  required  to  prove  a  deed  a  mortgage,  does  not 

mean  that  absolute  certainty  is  required,  or  that  the  evidence  should 

lead  to  a  certain  conclusion,  for  absolute  certainty  is  out  of  the  quefr 

tion  where  facts  are  to  be  found  from  oral  testimony  and  circumstances. 

The  law  does  not  require  proof  so  convincing  as  to  leave  no  doubt,  or 

that  the  evidence  should  be  uncontradicted ;  it  is  enough  if  it  satisfy  an 

unprejudiced  mind  beyond  reasonable  doubt.    Spencer  v.  CoU^  8  Isorr. 

314;  OU  V.  Oyer,  10  Out.  6-17;  Ea/rUey'a  Appeal,  7  id.  23. 

-ff*  C.  Dale  and  Sa/mud  Dickson,  for  the  L.  &  W.  Coal  Co.  Wo 
do  not  deny  that  it  is  well  settled  that  even  a  sheriff's  sale  may  be  shown 
to  have  b^n  nsed  as  the  machinery  of  creating  a  mortgage.  But  in 
order  to  show  that  a  title  thus  acquired  at  sheriff's  sale  is  defeasible, 
the  alleged  mortgagor  must  show,  in  addition  to  a  promise  on  the  part 
of  the  purchaser  to  hold  the  title,  a  promise  on  his  own  part  to  pay  the 
money  to  the  purchaser  within  some  definite  time.  This  element  exists 
in  all  the  cases  in  which  the  courts  have  permitted  the  apparent  title  to 
be  turned  into  a  defeasible  title.  Upon  this  point  see  Harper* 8  Appeal., 
14  8m.  315 ;  Toddy.  CampbeU,S Casey,  250 ;  DeFrance  v.  DeFrance, 
10  id.  385.  A  record  title  cannot  be  destroyed  by  any  aggregation  of 
inconclusive  circumstances.  Bucha/aa/n,  v.  Streeper,  11  WTN.  C.  434 ; 
Stew(M^8  Appeal,  2  Out.  377.  The  proof  of  the  alleged  a^eement  to 
reconvey  does  not  come  up  to  the  measure  of  proof  required  by  the 
cases.  Plumer  v.  Ouihrie,  26  Sin.  441 ;  McOarrity  v.  McOarrity, 
13  id.  38 ;  Nixon^e  Appeal,  id.  279  ;  Lingenfelder  v.  Rickey,  12  id. 
123;  KisUer^s  Am>eal,  23  id.  393;  Salter  y.  Bird,  7  Out,  436;  EoJr 
linshead^s  Appeal,  id.  158 ;  Hartley* %  Appeal,  id.  23  ;  Logu^s  Appeal, 
8  id.  136  ;  Dyer*s  Appeal,  11  id.  446.  A  promise  to  reconvey  to  a 
defendant  in  an  execution  is  insufficient  to  establish  a  trust  in 
his  favor.  Rhymer  v.  Baird,  5  Wr.  256;  Bamet  v.  Dough- 
ty, 8  Casey,  371 ;  Eellum  v.  Smith,  9  id.  158 ;  EistLer^e  Appeal, 
23  Sm.  393;  Wdfard  v.  Herrington,  5  Norr.  39;  OHarra  v. 
DUworth,  22  Sm.  897;  WiUiard  v.  Willlard,  6  id.  117.  Bonnell 
cannot  be  held  to  be  the  mortgagee  of  a  tract  and  W.  L.  Lance, 
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Jr.,  the  mortoagor,  unless  W.  L.  Lance,  Jr.,  agreed  to  pay  to  Bonnell 
the  amonnt  advanced  by  him  within  some  specified  time ;  an  agreement 
to  pay  within  a  fixed  time  is  essential.  Sa/rper*8  Appeal,  14  Sm. 
315.  This  distinguishes  the  case  before  the  court  from  HeoitKB  Appeal, 
11  W.  N.  C.  817,  where  there  was  an  obligation  to  redeem  the  land  in 
ninety  days.  The  obligation  upon  the  part  of  the  allied  mortgagor 
to  reaeem  must  be  a  continuing  obligation.  Todd  v.  Campbell,  8  (Sisey , 
250 ;  De  France  v.  De  France,  10  id.  886.  See,  also,  R.  R.  Co.  v. 
Casey,  29  Sm.  84;  Spering^s  Appeal,  10  id.  210 ;.  Carha7i!'8  AppeaJ^ 
28  id.  100.  The  notice  which  charges  must  be  dear,  precise  and-detailed. 
Peebles  v.  Reading,  8  S.  &  K.  4^ ;  Feme  v.  Swope,  2  Watts,  78  ; 
Ripple  V.  Ripple,  1  Rawle,  386 ;  Boaga  v.  Vamer,  6  W.  &  S.  469. 
Even  if  Cbarles  Parrish  should  be  regarded  as  having  notice,  the  Lehigh 
and  Wilkesbarre  Coal  Company  is  only  bound  by  such  knowledge  as  he 
acquired  in  the  course  of  his  agency.  Hovsema/n  v.  Building  Aaeo., 
31  Sm.  256 ;  Eood  v.  Fahnestoch,  8  Watts,  489 ;  Bracken  v.  Mil- 
ler, 4  W.  <fe  S.  110 ;  Martin  v.  JoKsJcson,  8  Casey,  608 ;  Wilson  v.  Mc- 
Cvlli/ugh,  11  Harr.  440 ;  Notes  to  Le  Neve  v.  Le  Neoe,  2  L.  C.  in  Eq. 
169;  MoCormick  v.  WJieeler,  36  HI.  114. 

Gordon,  J.  We  agree  with  the  master  and  the  court  below  that  the 
attempt  to  change  the  prima  facie  character  of  the  deed  of  Pettibone 
to  Bonnell  and  by  oral  testimony  convert  it  into  a  mortgage,  has  not 
been  successful.  It  may  be  admitted  that  there  are  many  things 
apparent  on  a  critical  examination  of  the  evidence  which  would  seem 
to  favor  the  contention  of  the  appellant,  but  when  the  whole  body  thereof 
is  considered  together,  such  a  conclusion  is  seen  to  be  illusory.  To 
convert  a  deed  absolute  on  its  face  into  a  mortgage,  by  parol  testimonv, 
such  testimonj^  must  be  clear  and  specific  ;  of  a  character  such  as  wdl 
leave  in  the  mind  of  a  chancellor  no  nesitation  or  doubt,  and  failing  this, 
the  effort  to  impeach  the  legal  character  of  the  deed  must  be  regarded 
as  abortive.  A  mortgage  is  essentially  a  pledge  or  security,  and  it  is 
distinguishable  from  a  trust  in  this  only  that  the  property  described  in 
it  is  to  revert  to  the  mortgagor  on  the  discharge  of  the  obligation  for 
the  performance  of  which  it  was  pledged.  Allegheny  Railroad  <fe  Coal 
Co.  V.  Casey,  79  Penn.  St.  84.  So  we  have  it  said  on  Dameizen^s 
Appeal,  73  Penn.  St.  65,  that  where  the  intent  is  merely  to  pass  the 
property  as  a  pledge  for  the  payment  of  a  debt,  the  transaction  may  be 
regarded  as  a  mortgage,  but  not  so  when  the  grantee  has  the  power  to 
sen  the  premiRCS,  though  the  proceeds  are  to  bo  applied  on  the  indebted- 
ness of  the  grantor.  In  this,  of  course,  we  saynotning  as  to  the  various 
methods  which  mav  be  adopted  for  the  purpose  of  foreclosure,  or 
extinguishment  of  the  mortgagors  equity  of  redemption.  This  may 
be  accomplished  by  a  bill  in  equity,  by  a  scire  foMas^  or  by  agreement 
of  the  parties,  as  that  the  mortgagee  have  the  power  to  sell  on  default 
of  payment,  or  performance  of  the  obligation,  whatever  that  may  be, 
which  the  mortgage  was  given  to  secure. 

This,  however,  affects  not  the  character  of  the  instrument  itself,  for 
if  it  be  not  a  vadium  or  pledge,  whether  living  or  dead,  it  is  not  a  mort- 
gage.   It  must  be  accompanied  with  a  defeasance  otherwise  it  is  a  deed 
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absolute  or  in  trast.  If,  therefore,  the  alleged  oral  defeasance  has  not 
been  proved  ;  if  it  appears  that  Bonneli  was  not  merely  to  hold  the 
land  conveyed  as  a  pledge,  but  to  have  the  power  to  sell  it  for  the  pur- 
pose of  paying  the  indebtedness  of  Lance  to  him,  and  the  liens  against 
the  property,  it  is  clear  that  the  jprivia  facie  character  of  the  deed  is 
unanected,  and  the  trust,  if  any,  attaches  to  the  proceeds.  It  would  also 
f ollow,that  if  Bonneli  had  thus  m  himself  the  power  to  sell,  his  vendee,  the 
Lehigh  and  Wilkesbarre  Coal  Company,  must  be  regarded  as  vested  with 
an  absolute  estate,  and  cannot  be  obliged  to  account.  But  that  he  had 
such  power  the  evidence  clearly  demonstrates.  The  letter  from  Bonneli 
to  Lance,  previous  to  the  conveyance  from  Pettibone,  setting  forth  his, 
Pettibone's,  proposition,  and  inquiring  whether,  in  case  of  his  purchase 
of  the  propertv,  he  could  sell  it  for  a  sum  not  less  than  $3,000,  of  itself 
shows  what  Bonnell's  intention  was  in  the  acquisition  of  the  land  in 
controversy,  and  this  same  intention  is  also  expressed  in  his  letter  to 
Mr.  McClintock,  But  that  the  decision  of  all  the  parties  was  that 
Bonneli  should  carry  the  propertv  on  his  own  credit  until  he  could  dis- 
pose of  it  by  an  advantageous  sale,  is  clear  from  their  subsequent  con- 
duct. The  proposition  to  the  president  of  the  Wilkesbarre  Coal  and 
Iron  Company,  as  contained  in  the  letter  of  Bonneli  and  Lance  dated 
June  23, 1871,  and  the  consummation  of  that  proposition  by  the  con- 
veyance to  the  said  company  of  the  breaker,  houses,  improvements,  and 
personal  property,  togetner  with  a  lease  of  the  coal,  executed  by  Bonneli 
and  witnessed  by  "WTW.  and  "W.  L.  Lance,  can  be  explained  on  no 
other  hypothesis  than  that  above  stated.  Beside  this,  we  have  from  the 
testimony  of  W.  W.  Lance  the  fact  that  the  deeds  for  the  surface  lots 
sold  by  him  were  sent  to  Bonneli  for  execution,  so  that,  without  refer- 
ence to  the  disposition  of  the  money  derived  from  such  sales,  it  is 
obvious  that  he  was  regarded  as  the  owner  of  the  fee,  and  as  the  only 
one  who  had  power  to  convey  it.  Moreover,  his  power  to  mortgage 
the  property  to  Pettibone  for  the  purchase-money  has  not  been  ques- 
tioned ;  on  the  other  hand  it  seems  to  have  been  recognized  bv  all  the 
parties  as  the  exercise  of  a  legitimate  power  on  part  of  Bonneli ;  and  if 
so,  he  must  have  been  regarded  as  something  more  than  a  mere  mort- 
gagee. If,  then,  this  man  had  the  power  to  sell  the  improvements, 
lease  the  coal,  the  equivalent  of  a  sale,  to  execute  deeds  for  the  surface 
land,  and  to  mortgage  tihe  estate,  we  cannot  understand  by  what  pro- 
cess of  reasoning  he  could  be  deprived  of  the  power  to  sell  the  reversion. 
Under  such  circumstances  as  these  the  question  of  notice  is  of  no 
importance,  for  if  the  power  to  convey  was  vested  in  Bonneli,  notice  to 
his  vendee  would  not  revoke  that  power,  and  if,  indeed,  it  be  admitted 
tiiat  this  vendee  had  notice  prior  to  its  purchase  of  every  act  in  the 
transaction  between  its  vendor  and  the  Lances,  it  would  nevertheless 
have  no  other  knowledge  than  that  upon  which  it  acted,  that  is,  that  he 
had  the  right  to  sell  and  convey  the  property  which  it  was  about  to 
buy.  It  may  be,  and  we  are  inclined  to  tnat  opinion,  that  after  pay- 
ment of  his  own  claims,  and  the  debts  which  were  a  charge  against  the 
property,  Bonneli  held  the  balance  of  the  money  raised  from  the  sale, 
if  any  such  balance  there  was,  as  trustee  for  the  Lances,  but  for  this  he 
ought  to  account  and  not  his  vendee.    We  also  agree  with  the  master 
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that  the  bill  before  us  is  fatally  defective  for  the  want  of  proper  parties. 
The  evidence  clearly  reveals  the  fact  that  William  L.  Lance,  Sr.,  and 
"Walter  W.  Lance  were  interested  in  the  property  with  the  appellant, 
hence,  the  defendants,  if  liable  to  account  at  all,  were  so  liable  to  the 
three  jointly,  and  not  to  either  severally.  Cloninger  v.  Hazard^  42 
Penn.  St.  389. 

The  decree  of  the  court  of  common  pleas  is  affirmed  at  the  costs  of 
the  appellant. 

SOOFIELD  V.  BlACKMAKB. 

May  24,  1886. 

CJoNTRACT — Gambling  Contracts  — ' '  Bcyer*8  Option  "  —  Evidence — Custom. 
A.  entered  into  a  written  contract  whereby  he  sold  to  B.  a  quantity  of  oil  at  a 
fixed  price  "to  be  delivered  at  buyer's  option"  within  a  specified  time.  The 
price  of  oil  declined  and  B.  refused  to  accept  and  pay.  In  a  suit  by  A.  against 
B.  to  recover  damages,  lidd^  that  it  was  not  error  to  refuse  to  admit  evidence  to 
prove  that  at  the  date  of  the  contract  the  price  of  oil  was  lower  than  that  men- 
tioned in  the  contract,  nor  evidence  to  prove  that  the  custom  in  contracts  to 
deliver  oil  at  a  future  day  was  not  to  deliver  the  oil  but  to  settle  the  differences. 

Error  to  the  court  of  common  pleas  of  McKean  county. 

The  following  are  the  facts  of  the  case  as  set  forth  by  the  court  in 
the  charge : 

"  This  is  an  action  brought  by  the  plaintiff  to  recover  damages  which 
he  alleges  he  sustained  by  reason  of  the  breach  by  the  defendant  of  a 
contract  entered  into  between  the  parties.  The  contract  purported  to 
be  a  contract  by  the  terms  of  which  the  plaintiff  agreed  to  sell  and  the 
defendant  agreed  to  buy  twenty-five  thousand  barrels  of  oil  at  $1.25 
per  barrel.  The  contract  as  written  and  signed  and  given  in  evidence 
on  the  trial  of  the  case  is  as  follows : 

"  ^  Bradford,  Pennsylvania,  Dec.  8,  1882. 
"  ^  Sold  to  C.  W.  Scofield  for  account  of  H.  L.  Bkckmarr  25,000  of 
crude  petroleum  at  $1.26  per  barrel  of  42  gallons  in  bulk  to  be  delivered 
at  buyer's  option  at  any  time  from  the  8th  day  of  December,  1882,  to 
the  6th  day  of  February,  1883,  in  accepted  United  Pipe  Line  receipts, 
etc.  .  .  .  Should  no  notice  be  given  delivery  shall  be  made  on  the 
6th  day  of  February,  1883.  Place  of  dehvery,  Bradford,  Pennsyl- 
vania.' 

"  The  defense  made  was  that  the  transaction  was  a  wagering  contract 
and  not  enforceable.  That  the  parties  did  not  contemplate  the  sale  and 
purchase  of  oil,  to  be  actually  delivered  and  paid  for,  but  that  they 
understood  at  the  time  the  contract  was  made  that  at  the  end  of  sixty 
days  it  was  to  be  settled  by  the  payment  of  differences. 

"  As  part  of  the  proof  to  show  that  the  contract  was  a  wager  upon 
the  future  price  of  oil,  the  defendant  below  offered  to  prove  that  the 
market  price  of  oil  at  the  time  the  contract  was  executed  was  $1.12, 
thirteen  cents  per  barrel  less  than  Scotield  agreed  to  pay  by  the  terms 
of  the  contract. 

"  Defendant  also,  for  the  same  purpose,  offered  to  prove  that  by  a 
custom  recognized  by  the  oil  trade  generaUy  at  the  place  where  the  con- 
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tract  was  execated,  a  sale  of  oil  to  be  delivered  in  the  fatnre  at  a  prioei 
in  advance  of  the  market  price  at  the  time  the  contract  is  executed  is 
to  be  settled  by  the  payment  of  differences,  and  that  it  is  not  contem- 
plated that  the  oil  named  in  the  contract  shall  be  delivered  to  the  pur- 
diaser,  and  that  the  parties  were  aware  of  this  custom  at  the  time  tkej 
executed  the  contract  in  controversy.  The  court  rejected  these  offers, 
and  they  are  the  errors  assi^ed  here. 

"  The  court  charged  the  lury  inter  alia  as  follows : 
*^  Now,  gentlemen,  it  is  for  you  to  find  from  this  evidence  and  from 
circtimstances  surrounding  the  case  as  proved  by  the  witnesses,  whether 
this  contract  was  for  the  actual  sale  and  delivery  of  twenty-five  thou- 
sand barrels  of  oil,  or  whether  it  was  a  contract  to  be  adjusted  at  the  end 
i>y  the  settlement  merely  of  differences.  Was  it  a  horkafide  deal  in  the 
article  itself,  or  was  it  practically  a  wager  upon  the  question  of  whether 
it  would  rise  or  fall,  as  it  would  be  if  the  parties  contemplated  when 
th^  entered  into  it  that  it  should  be  fulfilled  by  a  mere  settlement  of 

difiS^nces  in  the  prices. You  are  not  to  hasten  to 

the    conclusion    without    being    first    satisfied    from    the    evidence 

that  this  was  a  wagering  contract,  and  therefore  void,  but  you  are  to 

carefully  weigh  the  evidence,  and  if  from  it  you  find  that  the  contract 

was  intended  oy  the  parties  to  it  to  be  a  bona  fide  sale  of  oil  and  pur- 

^ase  of  oil,  then  the  plaintiff  would  be  entitled  to  recover.     No  jK)int 

seems  to  have  been  made  by  the  defendant  against  the  method  adopted 

by  the  plaintiff  to  ascertain  the  damages.    And  hence  we  say  to  you  if 

you  find  for  the  plaintiff  your  verdict  will  be  for  the  amount  as  shown 

by  the  evidence  of  the  plaintiff.  But  if,  on  the  contrary,  you  find  that 

this  contract  was  intended  by  the  parties  to  be  a  warring  contract  to 

be  settled  by  an  adjustment  of  dinerences  at  the  expiration  of  the  time, 

then  your  verdict  will  be  for  the  defendant,  for  sucn  a  contract  would 

be  utterly  void  and  unenforceable  in  the  courts.     That  is  the  question 

that  is  kit  for  you,  and  as  you  find  upon  it  your  verdict  will  be, 

"The  verdict  was  for  the  plaintiff  for  $6,125." 

Q.  L.  Rdberia,  D.  H.  Jack  and  M.  F.  Elliott^  for  plamtiff  in  error. 
We  think  the  court  erred  in  rejecting  this  offer  to  prove  that  by  univer- 
sal custom  at  the  place  where  the  contract  in  controversy  was  signed, 
similar  contracts  were  always  treated  by  persons  buying  and  selling  oil  as 
agreements  to  be  settled  by  the  payment  of  differences,  and  that  the 
dehvery  of  oil  to  the  nominal  purchaser  was  never  contemplated.  Irwin 
V.  WiOiar,  110  TJ.  S.  499 ;  Adame  v.  PittOmrgh  Ins.  Co.,  14  Norr. 
866;  MoMaster  v.  Penna.  B.  R.  Co.,  19  Sm.  474 ;  CaHw  v.  PfMa. 
Cod  Co.,  37  id.  286. 

F.  L.  Blaohmarr  and  B.  D.  BamlJm,  for  defendant  in  error.  As 
to  the  custom  that  defendant  below  offered  to  prove  to  contradict  the 
express  terms  of  the  contract.  It  is  clearly  inadmissible.  Coxe  v.  Heis- 
iey^  7  Harr.  247.  This  case  overrules,  upon  this  point,  Snowden  v. 
Wcvrder^  3  Rawle,  101.  Usage  cannot  be  introduced  either  to  give  to 
a  dispositive  writing  a  meaning  different  from  that  which  it  bears  on 
its  facje,  or  to  interpret  an v  of  the  terms  used  m  sudi  writing  in  a  sense 
conflicting  with  that  attached  by  law.  2  Whart.  Law  of  Ev.,  §  968.  It 
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does  not  follow  because  a  usage  exists  as  to  the  object  of  a  contract, 
that  the  contract  is  meant  by  the  parties  to  incorporate  the  usage.  It 
is  within  the  power  of  parties  to  override  by  consent  any  usage,  no 
matter  how  settled. 

Per  Curiam.  The  judges  who  heard  the  argument  of  this  case  are 
equally  divided  in'  opinion,  and,  therefore,  the  judgment  is  affirmed  by 
a  divided  court. 


Eberts  v.  Thompson. 

May  24,  1886. 

Practice— AMENDma  Verdict  after  Judgment  wherb  no  Point  of  Law 
Rbberved — Articles  of  Agreement  Ck>N8TRU£D. 

Where  tlie  action  is  ejectment,  and  no  question  of  law  is  reserved,  it  is  not  in 
the  power  of  the  coort  to  hold,  after  verdict,  that  it  was  wrong  to  have  sub- 
mitted the  case  to  the  jury  and  then  alter  the  judgment. 

A.  entered  into  articles  of  agreement  with  B.  whereby  he  was  to  sell  B.  his 
one  undivided  half  of  a  grist-miU  and  two  hundred  acres  of  land  connected 
therewith,  for  a  certain  sum.  B.  was  to  let  A.  have  all  the  timber  on  the  land 
down  to  twelve  inches  at  the  stump,  ffddf  that  under  this  agreement  A.  was 
only  entitled  to  B.'s  undivided  half  of  the  timber,  and  that  B.  was  not  obliged  to 
procure  the  timber  for  A.  from  the  owner  of  the  other  undivided  half. 

Error  to  the  court  of  common  pleas  of  Clearfield  county. 

This  was  an  ejectment  by  Thompson  against  Eberts  for  an  undivided 
half  of  a  grist-mill  and  about  two  hundred  acres  of  land  connected 
therewith. 

Plaintiff  showed  title  in  himself  and  then  rested. 

Defendant  put  in  evidence  an  article  of  agreement  as  follows: 

"Article  of  ^cement  made  this  9th  day  of  November,  1880, 
between  Simon  TnorapBon  of  the  one  part  and  John  W.  Eberts  of  the 
other  part,  viz. :  said  Thompson  agrees  to  sell  to  said  Eberts  the  one 
undivided  half  of  grist-mill  situated  on  Morgan's  run  Boggs,  and  the 
200  acres  of  land  connected  therewith,  for  the  sum  of  $1,200,  in  man- 
ner following :  $150  on  or  before  the  1st  day  of  April,  1881,  and 
$150  on  or  before  the  1st  day  of  April,  1889,  and  to  let  said  Thomp- 
son have  all  the  timber  on  said  land  down  to  twelve  inches  at  the 
stump  for  the  other  $900.  Said  Eberts  to  have  possession  on  the  Ist 
of  April,  1881. 

(Signed)  "  Simon  Thompson, 

"  John  W.  Eberts." 

And  also  the  fact  that  he  had  taken  possession  under  these  articles, 
had  tendered  the  cash  purchase-money,  and  that  Thompson  had  cut 
and  removed  his  share  of  the  timber. 

Thompson  claimed  that  under  the  agreement  he  was  entitled  to  all 
the  timber  on  the  land,  and  that  it  was  the  duty  of  Eberts  to  secure 
this  from  the  owner  of  the  other  half  of  the  land  for  him.  The  court 
instructed  the  jury,  inter  alia,  as  follows : 

"To  recapitulate  the  contract  as  we  construe  it  is,  that  Mr.  Thomp- 
son is  entitled  to  have  all  of  the  timber  upon  the  land,  and  not  the 
half  part  of  it.  That  the  question  for  you  to  determine  is :  Did  they 
agree,  or  was  the  agreement  that  they  intended  to  make,  that  Mr. 
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Thompoon  was  to  have  the  half  part  of  the  timber,  and  change  this 
contract — give  it  a  difEerent  construction  from  the  one  we  put  upon 
it? 

"  The  jury  must  be  satisfied,  as  we  have  said  repeatedly,  bv  clear, 
precise,  and  indubitable  proof,  that  that  was  their  meaning,  and  not  as 
it  is  written  on  the  face  of  the  paper.  If  the  jury  are  so  satisfied  you 
wonld  word  your  verdict  in  this  way : 

"  *  We  find  for  the  plaintiff  the  premises  described  in  the  writ  to  be 
released  on  the  payment  of dollars.' " 

The  verdict  was  for  plaintiff  for  the  premises  described  in  the  writ, 
to  be  released  on  the  payment  of  $363  and  costs.  Subsecjuently  the 
court  filed  an  opinion  directing  that  the  verdict  of  the  jury  be  so 
amended  as  to  strike^out  all  that  part  thereof  as  conditional  so  as  to 
make  it  read  "  we  find  for  the  plamtiff  the  premises  described  in  the 
writ,"  and  we  further  order  and  direct  judgment  to  be  entered  on  the 
verdict  as  amended. 

M'wrrwy  <&  Gordon^  for  plaintiff  in  error.  However  general  the  terms 
of  a  contract  may  be,  it  only  comprehends  those  things  in  respect  to 
which  it  appears  the  parties  proposed  to  contract.  Uaae  v.  Ouahman^ 
3  S.  &  K.  544 ;  Momi  Appeal^  7  Norr.  382 ;  Coxe  v.  Fredeu,  9  Casey, 
124  ;  MerriU  v.  Oave^  29  Me.  346 ;  Lacy  v.  Grem^  3  llorr.  514. 
"  Every  exception  or  reservation  is  the  act  of  the  grantor,  and  shall, 
therefore,  be  construed  most  strongly  against  him,  and  most  beneficially 
for  the  grantee."  2  Saund.  166-368 ;  10  Ooke,  106  ;  Case  v.  Haight, 
3  Wend.  635 ;  WhiUaker  v.  Brown,  10  Wr.  199.  The  rule  that  a 
grant  is  to  be  taken  most  strongly  against  the  grantor  is  of  a  special  appli- 
cation to  a  reservation  or  exception  whereby  there  is  a  withholding  of 
something  from  the  grant.  Klaer  v.  Ridgway,  5  Norr.  534 ;  Orubb 
V.  Orubb,  5  Out.  16.  "  Delivery  of  possession  of  land  in  pursuance  of 
a  parol  contract,  amounts  to  part  performance,  and  the  vendee  as  well 
as  the  vendor  may  insist  on  specinc  execution  of  the  contract."  Pugh 
V.  Good,  3  W.  &  S.  56,  63 ;  Reed  v.  Reed,  2  Jones,  117, 121 ;  Pomeroy's 
Eq.  Jur.,  §  1409,  note  2. 

McEnaUy  <&  MoCurdy,  for  defendant  in  error. 

Obsen,  J.  We  are  of  opinion  that  the  learned  court  below  was  in 
error  in  the  interpretation  of  the  agreement  in  question  in  this  case. 
Had  its  meaning  been  dependent  upon  extrinsic  facts  requiring  the  ver- 
dict of  a  jury  to  oetermine  it,  the  construction  contended  for  by  the  defend- 
ant should  have  prevailed  because  the  iury  after  a  very  careful  charge 
found  in  the  defendant's  favor.  Upon  that  aspect  of  the  case  the  merits 
of  the  controversy  must  be  considered  as  havmg  been  determined  against 
the  plaintiff  and  against  his  theory  that  he  was  entitled  to  have  more 
timber  than  was  to  be  found  on  tne  land  sold.  But  the  learned  court, 
holding  after  the  verdict  that  a  mistake  was  made  in  submitting  the 
case  to  the  jury  at  all,  struck  off  the  conditional  part  of  the  verdict  and 
entered  an  absolute  judgment  for  the  plaintiff.  We  do  not  think  this 
was  in  the  power  of  the  court,  the  action  being  ejectment  and  no  ques- 
tion of  law  reserved,  but  we  differ  with  the  court  upon  a  more  radical 
question  and  prefer  to  dispose  of  the  cause  upon  our  view  of  that  sub- 
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ject.  The  agreement  upon  which  the  snit  was  founded  stipulated  for 
the  sale  of  '^the  one  undivided  half  of  ^rist-mill  situated  on  Morgan 
run  Boggs  with  the  two  hundred  acres  of  land  connected  therewith  for 
the  sum  of  $1,200."  etc.  Undoubtedly,  the  subject  of  the  sale  was 
"  the  undivided  half  of  the  mill  and  two  hundred  acres.^  This  was 
all  the  plaintiff  sold  and  it  was  all  the  defendant  bought.  No  other 
land  could  pass  to  the  defendant  under  this  agreement  than  the  undi- 
vided half  of  the  premises  described.  Had  the  aCTeement  stopped 
there  it  could  not  have  been  <]^uestioned  that  the  de^ndant  took  only 
the  undivided  half  of  the  mill  and  land,  and  of  course  he  could  only 
take  the  timber  that  stood  upon  that  half.  Certainly,  the  defendant 
would  have  had  no  right  to  take  the  timber  belonging  to  the  other  half- 
owner,  Smith,  under  his  contract  with  Thompson.  When,  therefore, 
the  aCTeement  further  provided  that  Eberts,  the  purchaser,  was  "  to  let 
said  Thompson  have  all  the  timber  on  said  land,^  he  surely  did  not 
^ree  "  to  let "  Thompson  have  the  timber  on  Smith's  half  of  the  land. 
Tne  words  '*  to  let "  clearly  mean  "  to  allow,"  "  to  permit,"  that  is  that 
Eberts,  the  purchaser,  would  permit  Thompson  to  have  the  timber 
upon  the  land  sold  because  that  was  something  which  Eberts  cotdd  per- 
mit. No  mere  permission  of  his  could  possiblv  authorize  Thompson  to 
take  the  timber  from  Smith's  half  of  tne  land,  and  there  are  no  words 
in  the  agreement  by  which  Eberts  contracts  that  ho  will  buy  the  timber 
on  Smitn's  half,  so  that  Thompson  may  take  that  also.  The  expression 
"  said  land  "  necessarily  refers  to  the  subject-matter  previously  described 
which  was  the  undivided  half  of  certam  land,  and  according  to  our 
view  of  the  instrument  it  means  that  Thompson,  the  vendor,  tliereby 
had  permission  from  Eberts,  the  vendee,  to  take  from  the  land  sold  the 
timber  growing  upon  it  down  to  a  certain  size.  This  was  all  that  Eberts 
could  give  and,  therefore,  it  was  all  that  Thompson  could  take  under 
this  contract.  If  it  was  intended  that  the  timber  that  was  owned  by 
Smith  should  be  included  so  as  to  pass  to  Thompson  the  instrument 
should,  and  necessarily  would,  have  contained  some  words  expressive  of 
the  further  obligation  which  then  would  have  rested  upon  Eberts  to 
acquire  the  right  to  Smith's  timber  and  to  give  that  also  to  Thompson. 
In  the  absence  of  any  words  expressing  such  a  meaning,  we  find  it  quite 
impossible  to  impute  such  an  intent  to  the  parties  or  to  place  such  a 
construction  upon  the  language  actually  employed.  If  Thompson  had 
himself  been  the  sole  owner  of  the  entire  property  and  had  made  the 
identical  agreement  with  Eberts  which  he  did  make,  it  would  seem 
absurd  to  contend  that  the  timber  upon  the  unsold  half  of  the  land  was 
divested  from  Thompson  and  vested  in  Eberts  I^  any  thin^  contained 
in  this  paper.  If  it  did  have  such  a  meaning,  Eberts  womd  yet  have 
to  acquire  from  Thompson  tlie  right  to  the  remaining  half  of  the  tun- 
her  for  no  other  purpose  than  to  give  it  back  to  him.  If  it  did  not 
have  such  a  meaning  as  to  Thompson's  ownership  it  could  not  have  as 
to  Smith's.  While  parties  might  make  so  remarkable  a  contract  as  that 
it  cannot  be  done  by  implication. 

These  views  dispose  of  the  whole  case  and  render  unnecessary  any 
discussion  of  the  various  matters  outside  the  mere  words  of  the  instru- 
ment as  emissive  of  the  intention  of  the  parties.     The  question  of 
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interest  becomes  unimportant  in  view  of  the  verdict  of  the  jury  which 
cannot  be  changed* 

The  judgment  of  the  court  below  is  reversed  and  it  appearing  by  the 
record  that  after  verdict  and  before  the  time  fixed  for  the  payment  of 
the  purchase-money  the  same  together  with  interest  thereon,  m  all  $363, 
was  paid  into  court  by  the  defendant,  judgment  is  now  entered  in  favor 
of  the  defendant  with  leave  to  the  plaintiff  to  take  the  said  sum  of 
$363  out  of  court  upon  his  filing  with  the  prothonotary  a  deed  in  fee- 
simple  to  be  approved  by  the  court,  to  the  defendant  for  the  premises 
described  in  the  agreement  of  November  9, 1880. 


Couifrr  OP  Oumbbeland  v.  Boyd  et  al. 
May  24,  1886. 

dTATUTBS  — IKTERFRBTATION    OF  —  DbCLARATIONS    AT   THE    TdCB   OF   PaSSAGB^ 
BbCORDS  OF  JUBTICBS  OF  THE  PEACB — WhEN  NoT  TO  BE  QUEHTIONBD. 

The  verbal  opinions  of  members  of  the  legislature  made  at  the  time  of  the  pas- 
sage of  an  act  can  have  no  effect  in  interpreting^  it. 

The  act  of  May  8,  1876»  entitled  "An  act  to  define  and  suppress  vagrancy/'  is 
not  repealed  by  the  act  of  April  80»  1879,  entitled  "An  act  to  define  and  punish 
tramjM." 

Where  a  justice  of  the  peace  has  jurisdiction  of  the  subject-matter,  and  of  th« 
parties,  and  no  party/ to  the  record  makes  any  objection.the  reglarity  of  his  judg- 
ment cannot  be  questioned  in  a  collateral  proceeding. 

Error  to  the  court  of  common  pleas  of  Cumberland  county. 

Debt  by  the  county  of  Cumberland  against  Hugh  Boyd  et  al.,  com- 
missioners of  said  county,  to  recover  certain  moneys  alleged  to  have 
been  unlawfully  paid  by  the  defendants  to  justices  of  tlie  peace. 

The  facts  are  stated  in  the  charge  of  the  court  as  follows : 

"  We  charge  you  generally  that  the  defendants  were  the  duly  elected 
commissioners  of  Cumberland  county,  for  the  year  1884.  There  were 
presented  to  them  for  payment  certain  bills  by  Justices  Gbeen,  Martin 
and  Ramsey,  for  costs  which  said  justices  claimed  had  accrued  to  them 
by  reason  of  the  conviction  and  commitment  of  vagrants  to  the  county 
jail.  Orders  were  drawn  for  their  payment  upon  the  county  treasurer, 
who  paid  the  same,  and  in  January,  1885,  when  the  county  auditors 
examined  the  accounts  of  the  county  commissioners  for  the  previous 
year,  they  refused  to  allow  them  credit  for  these  payments,  amounting 
m  the  aggregate  to  $229,  and  charged  the  same  against  the  commis- 
sioners m  their  report.  This  finding  and  determination  of  the  auditors 
was  appealed  from,  and  the  matter  is  now  being  anew  inquired  into  by 
you. 

"  The  second  section  of  the  act  of  8th  May,  1876,  makes  provision  for 
the  punishment  of  vagrants,  and  enacts  that  if  anv  person  shall  be  found 
offending  he  may  be  taken  before  a  justice  of  the  peace,  who  shall 
examine  such  person,  and  shall  commit  him,  being  thereof  legally  con- 
victed before  him  on  his  own  view,  or  by  the  confession  of  such  offend- 
ers, or  by  the  oath  or  affirmation  of  one  or  more  creditable  witnesses, 
to  labor  upon  any  county  farm,  or  to  the  county  jail  for  a  term  of  nut 
less  than  thirty  days.  Ijie  saia  justice  of  the  peace  or  committing 
magistrate,  in  every  case  of  conviction,  shall  make  up  and  sign  a  record 
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of  conviction,  annexing  thereto  the  names  and  record  of  the  different 
witnesses  examined  before  him,  and  shall  by  warrant  imder  hand  com- 
mit snch  person  as  aforesaid." 

The  records  kept  by  the  justices,  which  were  very  informal,  showed 
that  the  parties  against  whom  the  charges  were  made  had  been  con- 
victed and  sentenced  as  vagrants ;  except  a  portion  of  the  record  of 
Justice  Gbbbn,  which  simply  read  as  follows : 

January  1, 1884,  vag.,  Susan  Downs.     Bautz,  thirty  days. 

(And  so  on  down  the  paper.J 

It  was  contended  by  the  plaintiff: 

1.  That  the  act  of  assemblv  of  8th  May,  1876,  entitled  "An  act  to 
define  and  suppress  vagrancy,"  was  repealed  by  the  act  of  30th  April, 
1879,  entitled  "An  act  to  define  and  punish  tramps,"  and  that,  there- 
fore, there  was  no  authority  in  law  for  the  justices  to  convict  and  com- 
mit the  persons  to  jail  for  thirty  days  as  vagrants,  and  consequently  no 
liability  on  the  part  of  the  county  to  pay  the  fees  for  so  doing. 

2.  That  the  act  of  assembly  of  21st  April,  1866,  entitled  ''An  act  relat- 
ing to  the  fees  and  dues  of  constables  and  justices  of  the  peace  in  the 
county  of  Cumberland,"  is  in  force.  This  act  prohibits  the  commis- 
sioners from  granting  any  orders  for  the  payment  of  any  fees  for  the 
commitment  of  vagrants  in  Cumberland  countv,  and,  therefore,  the 
granting  of  the  orders  by  the  defendants  to  pay  the  fees  of  the  justices 
m  these  vagrancy  cases  was  unauthorized  by  law. 

3.  That  the  bills  presented  by  the  justices,  and  the  records  made  up 
and  kept  up  by  them  in  these  cases  were  not  such  as  to  render  the 
county  Uabie  for  the  payment  of  the  fees,  and  that  their  payment  by 
the  defendants  was  improper. 

The  court  charged  the  jury  that  the  act  of  1876  was  not  repealed  by 
the  act  of  1879 ;  that  the  act  of  1866  had  been  repealed  by  the  act  of 
1876,  and  that  the  provisions  in  the  act  of  1876,  in  regard  to  the  form 
of  the  record,  were  merely  directory,  and  except  in  tne  commitments 
of  Justice  Gbeen  above  mentioned,  the  jury  could  determine  from 
the  records  and  from  the  evidence  in  the  case,  whether  the  persons 
named  had  been  duly  committed  under  the  act. 

Verdict  for  plaintiff,  $48  being  the  amount  allowed  by  the  com- 
missioners, upon  the  irregular  record  of  Justice  Gbbbn. 

Plaintiff  appealed. 

Edwivrd  B.  WaUs^  for  plaintiff  in  error.  "  When  a  new  statute 
covers  the  whole  subjec^matter  of  an  old  one,  and  adds  offenses  and 
prescribes  different  penalties  from  those  enumerated  in  the  old  law,  it 
IS,  by  necessary  implication,  a  repeal  of  the  former  statute."  Potter's 
Dwar.  Stats.  157,  note ;  JVoms  v.  Orokery  13  How.  429.  But  the 
new  statute  in  this  case  repeals  in  express  terms  '^  all  acts  or  parts  of 
acts  inconsistent  herewith."  If  the  intention  of  the  legislature  be 
sought,  it  will  appear  that  it  meant  to  repeal  the  old  law.  Senator 
WcSverton,  on  page  1246  oi  the  Legislative  Record  of  1879,  part  2,  says, 
m  discussing  the  tramp  law  then  under  consideration :  ^'  If  for  no 
other  purpose,  I  would  vote  for  this  bill,  it  has  a  repeahng  clause  in 
the  sixth  section,  which  repeals  this  iniquitous  stone  pounding  act "  — 
meaning  the  act  of  1876.     Senator  Hall,  on  page  1249 :    <^  We  repeal 
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the  act  of  1876,  'whether  we  pass  the  act  with  the  amendment  of  the 
senator  from  Chester  or  whether  we  pass  it  without.  In  either  case  we 
repeal  the  act  of  1876."  The  local  law  of  1866  prohibited  the  com- 
missioners of  Cumberland  county  from  granting  orders  on  the  treas- 
urer for  payment  of  fees  for  committing  vagrants.  This  was  not 
repealed  in  terms  by  the  act  of  1876.  The  law  does  not  favor  repeal 
by  implication,  particularly  of  local  laws.  Sigfred  v.  CommonweaUh^ 
12  W.  N.  C.  380;  Brawn  v.  Comm^rs^  9  Harr.  37;  Bownty  AooountSj 
20  Sm.  92;  Gity  of  Barrisburg  v.  Sheck,  14  W.  K  C.  280;  Kiir 
gore  v.  CammamoeaUhy  9  id.  184. 

B.  8.  Stuartj  M.  (7.  Bermcm  and  A.  B.  Sharpe^  for  defendants  in 
error.  The  act  to  define  and  punish  vagrancy  was  not  rei>ealed  by  the 
subsequent  act  to  define  and  punish  tramps,  and  it  is  an  erroneous  con- 
clusion that  a  vagrant  and  a  tramp  are  in  r^it^  the  same  creature,  and 
that  the  definition  of  one  defines  the  other.  This  view  of  the  subject 
was  taken  bv  Babnbtt,  J.,  in  the  case  of  Eyster  v.  The  County  ofdwmr 
h&rlandy  before  whom  the  same  point  was  made,  elaborately  argued  and 
carefully  considered,  and  he  ruled  as  follows :  ^'  But  as  we  have  said,  the 
act  of  the  8th  of  May,  1876,  gives  justices  of  the  peace  jurisdiction  in 
cases  of  vagrancy.  We  are  of  opinion  that  this  act  is  not  repealed  by 
the  act  toi&fine  and  punish  tramps.  It  is  not  so  repealed  in  express 
terms.  An  examination  of  the  two  acts  will  show  that  certain  classes 
of  criminals  —  for  illustration,  a  pauper  who  shall  unlawfully  return 
to  a  district,  whence  he  has  been  legally  removed,  without  a  certificate 
of  settlement  in  the  district  from  which  he  returns —  is  not  included 
in  the  class  of  offenders  defined  as  tramps.  All  vagrants  are  not  tramps ; 
and  aU  tramps  are  not  vagrants.  The  act  of  2l8t  of  April,  1866,  is 
clearly  repealed  by  that  ot  the  8th  of  May,  1876,  first  because  their 
provisions  are  inconsistent  in  relation  to  the  fees  of  the  justices  and 
constables  and,  second,  because  the  last  act  contains  a  repealing  clause. 
No  l^:islator  contemplates  a  record,  such  as  kept  by  a  master  m  chan- 
cery, when  he  enacts  that  "  the  said  justice  of  the  peace,  in  every  case 
of  conviction,  shall  make  up  and  sign  a  record  of  conviction  annexing 
thereto  the  names  and  records  of  the  different  witnesses  examined 
before  him,  and  shall  by  warrant  under  hand  commit  such  person  as 
aforesaid."  The  accuracy  of  the  construction  given  by  the  court  to  that 
section  of  the  act  is  sustained  by  the  case  of  Bladen  v.  Philaddphiaj 
60  Penn.  St.  464,  when  it  is  held  that  "  words  of  a  statute  which  are 
affirmative  and  relate  to  the  manner  in  which  power  or  jurisdiction 
rested  in  a  public  officer  or  body  is  to  be  exercised  and  not  to  the  power 
itself,  may  be  considered  directory."  "Negative  words  which  go 
to  the  power  or  jurisdiction  are  not  construed  to  be  directory."  "  A 
clause  IS  directory  when  the  provisions  contain  mere  matter  of  direction 
and  no  more ;  but  not  so  when  they  are  followed  by  words  of  positive 
prohibition."  Taunton,  J.,  in  Pearee  v.  Morrioe^  2  Ad.  &  El.  96. 
The  judgment  of  every  court  pronounced  on  a  subject  wherein  its 
jurisdiction  is  conclusive  is  binding  on  all  other  courts,  except  these 
before  which  it  comes  by  appeal,  certiorari  or  writ  of  error.  Ta/rbox 
V.  Bays,  6  Watts,  398  ;    Harris  Appeal,  5  W.  &  S.  473 ;  Sloam,  v. 
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McKimtry,  6  Harr.  120 ;  BilUnga  dk  May  v.  Russell,  23  Penn.  St.  189. 
Merour,  J.,  delivering  the  opinion  of  the  court  in  McDonald  v.  /Simr 
cox,  98  Penn.  St.  " 


Per  Curiam.  There  is  no  error  in  this  record  to  give  the  plaintiff 
joBt  cause  of  complaint  In  giving  construction  to  a  statute  we  cannot 
be  controlled  by  tne  views  expressed  by  a  few  members  of  the  legislature 
who  expressed  verbal  opinions  on  its  passage.  Those  opinions  may  or 
may  not  have  been  entertained  by  the  more  than  one  nundred  mem- 
bers who  gave  no  such  expression.  The  declarations  of  some  and  the 
assumed  acquiescence  of  others  therein  cannot  be  adopted  as  a  true 
interpretation  of  the  statute.  Keeping  in  mind  the  previous  law,  the 
supposed  evil  and  the  remedy  desired,  we  must  consider  the  language 
of  the  statute,  and  the  fair  and  reasonable  import  thereof.  Thus 
examining  the  act  of  1879  we  do  not  think  it  repealed  the  act  of  1876. 
The  records  of  the  justices  of  the  peace  were  very  irregularly  and 
imperfectly  kept ;  yet  they  had  iurisdiction  of  the  parties  and  of  the 
subject-matter,  and  no  party  to  the  record  made  any  objection  thereto. 
The  regularity  of  a  judgment  rendered  by  a  pstice  of  the  peace  in  a 
matter  over  which  he  has  undoubted  jurisdiction  cannot  be  questioned 
in  a  collateral  proceeding.  McDonald  v.  Simcox,  98  Penn.  St.  619.  In 
the  absence  of  fraud  a  record  cannot  be  impeached  and  contradicted  by 
parol  evidence. 

Judgment  affirmed. 

Cessna  v,  Kimiok  &  Co. 

May  24.  1886. 

Sale  —  Chattels  —  Valid  Delivery  as  to  Third  Persons. 

A  failure  to  deliver  possession  cannot  be  declared,  as  a  matter  of  law,  sufficient 
to  prevent  the  passage  of  tlie  title  to  chattels,  where  the  purchase  has  been  in 
good  faith  and  for  viduable  consideration,  and  the  vendee  has  assumed  such  con- 
trol of  tlie  property  as  to  reasonably  indicate  a  change  of  ownership. 

Error  to  the  court  of  common  pleas  of  Bedford  county. 

*' Feigned  issue  wherein  Nimick  &  Company  were  plaintifEs  and 
Cessna  defendant,  under  section  9  of  the  act  of  April  10,  1848,  and 
section  1  of  the  act  of  March  1,  1858,  to  determine  whether  the  plain- 
tifEs were  the  lawful  owners  of  seventeen  hundred  tons,  more  or  less,  of 
pig  iron  levied  upon  by  the  sheriff  of  Bedford  county  as  the  property 
of  the  Kemble  Coal  and  Iron  Company  by  virtue  of  a  writ  oi  ^.  fa.^ 
and  whether,  as  such  owners,  plaintiffs  were  entitled  to  keep  and  retain 
the  same  against  said  writ. 

Plaintiflfe  claimed  the  iron  in  dispute  by  virtue  of  an  alleged  sale 
made  by  Bezin  A.  Wight,  secretary  and  treasurer  of  the  Kemble  Coal 
and  Iron  Companv,  to  John  S.  Slagle,  a  member  of  the  firm  of  Nimick 
ts  Company,  on  the  23d  dav  of  July,  1884,  said  Wright  having  present 
with  him  at  the  time  Wm.  fiauder  and  Wm.  Kelly,  general  superintend- 
ent and  eeneral  manager  of  the  company. 

The  sale  was  made  under  the  following  circumstances :  The  Kimble 
Coal  and  Iron  Company  having  become  indebted  to  Nimick  &  Company 
by  reason  of  advances  made,  the  secretary  and  treasurer  of  the  company, 
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R  A.  Wight,  to  whom  the  directors  had  given  the  management  of  the 
sales  of  iron,  met  Slagle,  of  the  firm  of  Nimick  &  Compaiiy  and  agreed 
to  turn  over  to  that  nrm  all  the  iron  slacked  on  docks  at  Kiddlesburg. 
After  this  sale  there  was  still  a  large  balance  due  Nimick  &  Company 
for  which  sum  they  subsequently  recovered  judgment  and  levied  upon 
all  the  other  property  of  the  company.  Subsequently  Cessna  obtained 
judgment  against  the  company  and  levied  on  this  iron,  and  hence  this 
fei^ed  issue. 

U  pon  the  trial  of  the  case  the  defendant  requested  the  court  to  charge 
the  lary  that  under  all  the  evidence  produced  the  transaction  was  a 
l^pl  fraud  and  that  the  private  sale  was  void  as  to  creditors.  This 
request  was  refused  by  the  court.  The  question  of  actual  fraud  was 
left  to  the  jury  by  the  court.     The  verdict  was  for  plaintiff. 

Wm.  M.  EaU.  and  John  Stewart^  for  plaintiff  in  error.  A  retention 
of  possession  by  the  vendor,  when  the  property  is  susceptible  of  actual 
delivery,  is  not  simply  a  badge  of  fraud  but  it  is  fraud  in  law.  dow 
et  oL.  V.  WoodBy  5  S.  &  R.  275 ;  Streeper  v.  Eokert  et  al.y  2  Whart.  302 ; 
Stark  V.  Ward^  3  Barr,  328 ;  Cadhu/ry  v.  H^olcm,  5  id.  320 ;  BiUmgahj 
V.  WhUe,  59  Penn.  St.  464 ;  Dewart  v.  Clement,  48  id.  413 ;  JSteet- 
wagon  v.  JefrieSy  44  id.  407;  McKibhen  v.  Martin,  64  id.  362; 
TAmieh  v.  Smith,  id.  63 ;  Cluue  v.  Ralston,  30  id.  639 ;  Oa/rman 
V.  Cooper,  72  id.  32.   ' 

J.  F.  Slagle  and  J.  M.  Reynolds,  for  defendants  in  error.  The 
retention  of  possession  is  a  fraud  in  law  whenever  the  subject  of  the 
transfer  was  capable  of  delivery,  and  no  honest  and  fair  reason  could 
be  assigned  for  the  vendor  not  giving  up  and  the  vendee  taking  pos- 
session, is  the  doctrine  of  this  court  in  MoKibhen  v.  Martin,  64  JPenn. 
St.  352.  In  this  case  a  formal  delivery  was  impossible,  but  there  was  a 
consideration  and  a  bill  of  sale  delivered  which  was  all  that  was  necessary 
to  complete  the  sale  anil  pass  title.  Adamhe  v.  Lyons^  7  W.  N.  C.  421 ; 
Hugibs  V.  Robineon  12  Harr.  13 ;  Crawford  v.  JJavvi,  3  Out.  578 ; 
Barr  v.  Ritz,  3  P.  F.  S.  256  ;  Chase  v.  Garreti,  2  East  Rep'r,  613. 
A  reasonable  time  after  sale  is  allowed  for  deliverv,  and  a  sale  may 
be  good  against  a  levy  even  without  delivery  where  such  reason- 
able timeh^  not  expired.  Hughes  v.  Robinson,  12  Harr.  12;  Bwrr 
V.  Reite,  3  Sm.  256 ;  Smith  v.  Steam,  6  Harr.  360 ;  GoArpewter  v. 
Meyer,  5  W.  483.  Where  the  transfer  of  possession  corresponds  with 
the  sale  and  the  nature  of  the  properv  sold  and  the  relation  of  the  par- 
ties, the  sale  will  be  valid  unless  f randfulent  in  fact.  Duida/p  v.  Browns- 
viOe,  2  Casey,  72. 

Peb  Cubiam.  The  question  as  to  what  acts  are  necessary  on  the  sale 
of  a  chattel,  to  constitute  a  valid  delivery  as  against  third  persons,  has 
been  frequently  considered.  It  is  now  well  settled  that  a  change  of 
the  location  of  the  property  is  not  in  all  cases  essentially  necessary. 
I>ue  regard  must  be  had  to  the  character  of  the  property,  the  nature 
of  the  transaction,  the  position  of  the  parties  and  the  intended  use  of 
the  property.  If  the  purchase  be  in  good  faith  and  for  a  valaable  con- 
fideration,  followed  by  acts  intented  to  transfer  the  possession  as  well 
aetiie  title,  and  the  vendee  assumes  such  control  of  tne  property  as  to 
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reasonably  indicate  a  change  of  ownership,  the  delivery  of  possession, 
as  matter  of  law,  cannot  be  declared  insomcient.  HaynesY,  Munaickerj 
26  Penn.  St  68 ;  Chase  v.  RdlMon,  30  id.  539  ;  BiUmgaley  v.  White. 
59  id.  464.  No  such  change  of  possession  as  will  defeat  the  fair  and 
honest  purpose  of  the  parties  is  required.  Orwwford  v.  Davis,  99 
Penn.  St.  576. 

Applying  this  rule  of  law  to  the  facts  of  the  case,  it  is  clear  the 
learned  judge  correctly  held  the  sale  was  not  fraudulent  in  law.  The 
quantity  of  iron,  the  intended  market  therefor,  and  the  practical  man- 
ner of  shipping  the  same,  the  promptness  with  which  it  was  commenced, 
as  well  as  the  marking  of  the  initial  of  the  purchaser's  name  thereon,  are 
6u£Scient  to  bring  the  case  within  the  rule  stated.  The  transaction  was 
open  and  public  All  questions  relating  to  whether  there  was  any 
fraud  in  &ct  were  well  submitted  to  the  jury.  We  see  no  error  to 
correct. 

Judgment  affirmed. 


Bobokhan's  Appeal. 

May  24,  1886. 

liiBBiAGB— Deed  of  Sbpabation  —  When  not  set  Asms. 

A  husband  found  that  his  wife's  affections  had  been  alienated,  and  a  deed  of 
separation  was  drawn  up  and  executed.  Afterward  the  wife  filed  a  biU  in  equity 
aAinst  the  husband,  aUcug^ng  that  she  had  been  unfairly  treated  as  to  the  amount 
of  money  settled  upon  her  by  the  deed  of  separation,  and  praying  for  a  decree 
that  the  deed  be  declared  void  and  delivered  up  to  her  to  he  destroyed.  Heldy 
that  the  court  had  committed  no  error  in  refusing  the  reUef  prayed,  as  by  her 
misconduct  the  wife  had  forfeited  aU  right  to  conmderation  at  the  hands  of  her 
husband. 

Appeal  from  the  decree  of  the  court  of  common  pleas  of  McKean 
county.  EKza  B.  Borckman  and  Robert  B.  Borckman  were  married 
and  lived  together  for  several  years,  three  children  being  bom  to  them. 
In  May,  1883,  the  husband  went  to  Europe,  leaving  his  wife  at  Ham- 
ilton, Canada.  On  his  return  in  September,  1883,  he  found  that  her 
affections  had  been  alienated  by  one  Dr.  Carleton  of  Hamilton.  After 
keeping  up  the  appearance  of  conjugal  fidelity  for  a  few  weeks,  she 
refused  absolutely  to  observe  her  marital  obligations  any  longer,  and 
proposed  a  separation,  declaring  that  her  feelings  were  so  changed 
toward  her  husband  that  she  could  live  with  him  no  longer,  and  that 
her  affection  for  the  Hamilton  physician  was  such  that  sue  could  not 
live  away  from  him. 

A  deed  of  separation  was  accordingly  executed  by  them,  containing 
inter  alia  the  following  provisions :  ^*  And  Eliza  Baily  Borckman  agrees 
that  she  will  not  at  any  tmie  sue  or  prosecute  the  said  Robert  F.  Borck- 
man for  alimony,  nor  shall  he  be  sued  by  her  nor  by  any  one  in  her 
Wehalf,  or  by  any  person  whomsoever,  for  any  debts  contracted  by  her, 
or  for  any  trespass  which  she  ma^  happen  to  commit  or  be  charged 
with ;  and  she  will  not  claim  any  n^ht  or  title  which  she  may  have  to 
any  jointure  dower  or  third  out  of  his  estate,  real,  personal  or  mixed,  of 
which  he  is  sei^»d  or  possessed,  or  may  hereafter  become  seized  or 
1,  but  he  may  sell  the  same  free  from  her  claim,  and  she  will 
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indemnlhr  him  against  all  such  claim.  And  said  Robert  F.  Borckman 
shall  at  ail  times,  from  and  dming  the  said  separation,  have  and  exer- 
cise full  and  exdnsive  control,  custody,  charge  and  possession  of  the 
children  of  said  Robert  F.  Borckman  and  Eliza  B.  Borckman,  to-wit, 
etc.,  he  agreeing  to  sufficiently  educate,  maintain  and  provide  for 
them." 

The  consideration  of  this  deed  was  $1,200  paid  by  Borckman  to  his 
wife. 

Borckman  was  worth,  at  the  date  of  the  deed  of  separation,  about 
$75,000.  But  his  wife  had  no  knowledge  of  the  value  o^  his  propertv 
or  the  extent  of  his  income.  In  course  of  time  the  wife  filed  a  bill 
praying  for  a  decree  compelling  the  husband  to  surrender  the  agree- 
ment to  be  destroyed,  and  enjoining  him  from  setting  it  up  in  bar  of 
her  rights  as  his  wife. 

The  master  appointed  by  the  court  reported  inter  alia  as  follows : 
"  The  articles  of  separation  in  question  were  entered  into  without  the 
intervention  of  a  trustee  for  the  plaintiff.  Such  a  contract  is  void  in 
law,  but  will  be  enforced  in  equity,  where  the  contract  has  been  con- 
summated, and  the  arrangement  made  is  a  fair  and  conscientious  one. 
Enttan  v.  2>w^,  3  Barr,  100 ;  Zehr  v.  Beaver,  8  W.  &  S.  103 ; 
MoKemum  v.  Phillip,  6  Whart.  671 ;  Story  Eq.  Jur.  1380. 

But  the  plaintiff  claims  that  the  articles  of  separation  are  unfair, 
unjust  and  unequal,  because  they  do  not  make  sufficient  provisions  for 
her  maintenance,  and  further  that  she  was,  when  she  signed  the  arti- 
cles, ignorant  of  the  value  of  the  defendant's  estate,  and  that  no  dis- 
closure of  the  value  of  the  same  was  made  to  her  by  the  defendant  or 
his  agent  There  is  no  evidence  in  the  case  goin^  to  prove  that  the 
plaintiff  had  knowledge  of  the  value  of  the  defendant's  estate  at  the 
time  this  contract  was  signed ;  nor  is  there  evidence  that  the  defendant 
disdosed  to  her  its  value  at  any  time. 

Clearly,  if  the  plaintiff  did  nothing  to  forfeit  it,  it  was  her  right  to 
have  a  full  disclosure  of  the  hnsband^s  property  and  income  at  the  time 
the  terms  of  the  contract  of  separation  were  agreed  upon,  and  just  as 
clearly  if  she  did  nothing  to  forfeit  her  right  thereto,  she  was  entitled 
to  have  provisions  made  tor  her  maintenance  suitable  to  the  defendant's 
income  and  estate. 

In  the  case  under  consideration  there  is  nothing  to  show  that  the 
plaintiff  had  just  cause  to  separate  herself  from  her  husband.  There 
IS  abundant  evidence  that  the  cause  of  such  separation  was  her  affection 
for  Carleton.  Her  conduct  in  her  relations  with  Carleton  were  such 
as  to  justify  the  defendant  in  believing  that  she  had  done  all  that  was 
required  to  make  a  cuckold  of  him  and  to  warrant  him  in  dealing  with 
her  as  a  stranger  and  an  enemy. 

The  master  believing  that  no  useful  and  just  purpose  would  be  served 
in  this  case  by  foUdwing  the  legal  fiction  of  the  unity  of  person  created 
by  marriage ;  believing  that  no  principle  of  natural  justice  demands  that 
the  parties  to  the  contract  in  question  should  be  treated  otherwise  than 
contractiog  parties  not  so  related ;  believing,  in  other  words,  the  con- 
tract in  question  to  be,  under  the  circumstances  which  preceded  and 
attended  the  making  of  it,  a  fair  and  conscientious  one,  recommends : 
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1.  That  the  articles  of  separation  executed  by  the  plaintiff  and  defend- 
ant at  Buffalo,  on  October  16,  1883,  be  given  full  force  and  effect 
according  to  their  terms. 

2.  That  the  prayer  of  the  plaintiflF,  as  contained  in  the  bill  of  com- 
plaint in  this  case,  be  refusea  and  the  said  bill  be  dismissed  at  plaintiffs 

KJOSt." 

Exceptions  filed  by  plaintiff  to  the  report  of  the  master  were  dis- 
missed and  a  decree  entered  accordingly. 

David  SierreUy  Bobert  H.  JSose  and  M.A.K.  WeidneTj  for  appel- 
lant. It  is  beyond  doubt,  that  contracts  of  married  women  artf  void 
unless  preserved  by  some  statutory  provision.  McQueen  Husband  and 
Wife,  66  Law  Lib.  271,  273,  281  et  seq.jTleeveR  Dom.  Eel.  46  ei 
^eq.;  Glidden  v.  StrwpUr,  2  P.  F.  S.  400 ;  WaUer%  v.  CaldwM,  6  Harr. 
7i^ ;  Brunner^a  Appeal^  11  Wright,  67 ;  Krdsei^s  Appeal^  19  P.  F.  S. 
194 ;  CampbdPa  Appeal^  30  id.  306.  So  long  as  the  marriage  relation 
continues,  the  utmost  good  faith  is  required.  DarlmaUm^s  Appealj  5 
Norr.  512 ;  Kline  v.  KUne^  7  P.  F.  S,  120.  Although,  after  a  separa- 
tion  by  private  arrangement  of  the  parties,  a  husband  and  wife  may  be 
relieved  from  the  necessity  of  cohabitation,  they  still  retain  uieir 
relative  position ;  the  husband  will,  consequently,  be  Kable  to  his  wife's 
debts,  unless  he  provide  for  her  maintenance  by  an  adequate  allowance 
and  it  is  regularly  paid.  2  Lead.  Cases  in  Equity,  1700.  So  earnest, 
indeed,  are  courts  to  promote  the  reconciliation  of  parties  living  in  a 
state  of  separation,  that  they  will,  on  no  occasion  whatever,  enforce 
articles  of  separation  by  decreeing  a  continuance  of  the  separation. 
Story  Eq.,  §1427. 

R.  Brown^  M.  F.  Elliott^  R.  B.  Stone  and  A.  Leo.  Weil^  for  appellee. 
Is  such  an  agreement  valid  and  will  the  courts  enforce  it  ?  Says  Mr. 
Justice  Read  in  Hitnur^a  Appeal^  4  P.  F.  S.  110 :  "  In  Wilson  v. 
Wilson^  5  House  of  Lords  Cases,  59,  Lord  St.  Leonards  said :  *  As 
regards  the  point  of  law  I  think  there  ought  to  be  no  doubt  now  enter- 
tamed  as  to  how  that  stands.  It  is  peitectly  and  clearly  settled,  and 
BOW  only  to  be  reversed  by  act  of  parliament,  that  deeds  of  separation 
may,  and  must  if  they  are  properly  framed,  be  carried  into  execution 
by  the  courts  of  this  countrv.  There  is  no  question  at  all  about  that. 
After  explaining  a  misapprehension  as  to  some  expressions  used  by  Lord 
CoTTENHAM,  hc  Said :  ^  I  only  mention  it  in  consequence  of  what  has 
fallen  from  my  noble  and  learned  friend  who  has  preceded  me,  because 
it  must  not  tie  doubted  that  the  law  of  this  country  is,  that  deeds  of 
separation  are  valid  and  will  be  carried  into  execution.'  The  same 
doctrine  is  distinctly  stated  in  a  former  hearing  of  the  same  case  by 
Lord  CoTTENHAM,  1  id.  572,  citing  Jonee  v.  WofUe^  9  Clark  &  Finnelly, 
109,  and  the  language  of  Lord  Chief  Justice  Tdtoal  in  delivering  the 
opinion  of  the  judges  in  that  case.  In  Pennsylvania  this  rule  has  oeen 
adopted  in  its  fullest  extent.  In  Button  v.  Button^s  AdmWs^  3  Barr, 
100,  Judge  BooERs  said:  ^ Deeds  for  the  separation  of  husband  and 
wife  are  valid  and  effectual,  both  at  law  and  m  equity,  provided  their 
object  be  actual  and  immediate,  and  not  a  contingent  or  future  separa- 
tion.'   And  in  DiUvnger^e  Appeal^  11  Casey,  367,  the  same  doctrine  is 
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maintained  and  carried  out,  excluding  the  widow  from  all  dower  and 
interest  in  the  real  and  personal  estate  of  her  husband  agreeably  to  the 
deed  of  separation." 

Pee  Cueiam.  The  learned  iudge  committed  no  error  in  refusing  the 
relief  prayed  for  by  the  plaintiffs,  nor  in  decreeing  that  the  bill  be  dis- 
missed  at  the  costs  of  the  plaintiff  therein.  In  the  absence  of  any  cross- 
bill asking  therefor,  the  portion  of  the  decree  as  to  the  force  and  effect 
to  be  given  to  the  articles  of  separation  is  unauthorized,  and  to  the 
extent  of  striking  out  that  part  oi  the  decree  it  is  amended. 

Thus  modified  the  decree  is  afiirmed  and  the  appeal  dismissed  at  the 
costs  of  the  appellant. 


Stevens  v.  Brown  bt  al. 

Maj  24,  1886. 

Ejectment — Peaud,  Actual  and  CoNSTRUcrrrvE. 

Judgment  creditors  pressing  the  owner  of  an  equitable  title— part  of  the  pur- 
chase-money being  paid — he  confessed  a  judgment  to  the  legal  owner  in  an  ami- 
cable action  of  ejectment,  and  the  latter  obtained  possession  under  an  habere 
facias.  The  equitable  owner's  interest  was  sold  and  bought  in  by  his  judgment 
creditor,  who  brought  ejectment,  alleging  that  the  confession  was  fraudulent 
and  void  as  to  him. 

Heid,  that  there  being  no  actual  fraud  in  the  case,  fraud  would  not  be  pre- 
sumed from  the  above  circumstances. 

Error  to  the  common  pleas  of  Potter  county. 

Ejectment  by  J.  W,  Stevens  against  Wm.  M.  Brown,  A.  F.  Dodge 
and  Samuel  Metcalf,  for  eighty-three  acres  of  land  in  Potter  county. 

The  following  are  the  facts  of  the  case : 

In  1861  Samuel  Metcalf  went  into  possession  of  fifty-eight  acres  of 
land  in  Harrison  township,  Potter  county,  Pennsylvania,  under  a  contract 
with  Fox  &  Koss.  On  Mav  27, 1 879,  he  purchased  twenty-five  acres  more 
from  Fox  &  Boss,  and  took  a  new  contract  for  eighty-three  acres,  the  con- 
tract price  for  the  whole  being  $986,  due  in  eix  equal  annual  payments 
from  that  date.  Subsequent  to  this  contract,  judgments  were  entered  by 
revival  and  new  jud^ents  against  Metcalf  in  mvor  of  J.  W.  Stevens, 
the  plaintiff,  amountmg  to  $650,  and  in  favor  of  other  judgment  cred- 
itors, amounting  to  $250,  making  a  total  of  $800.  In  April,  1882, 
Samuel  Metcalf  conveyed  the  land  in  dispute  by  quit-claim  deed  to  A. 
F.  Dodge,  one  of  the  defendants,  upon  an  understanding  that  Dodge 
was  to  pay  the  liens  against  the  land^  and  let  Metcalf  have  a  chance  to 
redeem  it.  A  few  days  afterward.  Dodge  and  Metcalf  went  to  Cou- 
dersport  to  make  arrangement  with  the  land  office,  and  upon  examina- 
tion of  the  records,  Dodge  declined  carrying  out  the  arrangement,  saying 
that  the  land  was  not  worth  any  more  than  the  amount  due  the  office 
and  the  amount  of  the  judgments  against  it.  On  April  17, 1882,  Fox 
&  Ross  brought  ejectment  against  Metcalf  to  enforce  specific  perform- 
ance of  contract,  three  payments  being  due  and  unpaid,  which  was 
returned  served  on  Metcalf. 

June  thirteenth,  the  defendant  appeared  by  attorney  and  plead  **  not 
guilty.^ 

On  June  14, 1883,  J.  W.  Stevens,  learning  that  an  ejectment  had 
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been  brought  against  Metcalf ,  went  to  the  office  of  Fox  &  Eoes  and 
informed  their  a^nt  that  he  was  a  judgment  creditor  of  Metcalf  s, 
and  asked  him  what  he  should  do  to  protect  himself.  He  was  told 
that  he  could  pay  the  purchase-money.  He  then  asked  the  agent  when 
it  must  be  paid,  and  was  told  that  nothing  more  would  be  done  in  the 
matter  until  September  term.  Stevens  issued  upon  his  judgments 
June  21, 1882,  and  levied  upon  the  land  in  dispute.  Three  days  after- 
ward A.  F.  Dodge  procurea  Metcalf  to  sign  a  confession  of  judgment 
in  ejectment  for  the  land,  to  be  released  upon  the  payment  of  ^l^  173.34 
in  ten  days,  in  default  of  which  habere  facias  was  to  issue  without 
leave  of  court.  Habere  facias  was  issued  July  27,  1882.  Metcalf 
was  put  out  of  possession,  and  possession  of  the  land  was  delivered  to 
Dodge.  Metcalf  at  once  went  back  into  possession  of  the  land.  Wra. 
M.  Brown,  Dodge's  partner,  was  present  at  the  delivery  of  possession 
by  the  sheriff,  and  the  next  day  went  to  Coudersport  and  took  a  con- 
tract for  the  land,  the  consideration  being  the  amount  due  from  Met- 
calf and  costs,  with  about  $6  added,  making  $1,200.  Stevens  pro- 
ceeded with  his  writ  against  Metcalf,  purchased  the  land  at  the  sale 
by  the  sheriff,  and  brings  this  suit  to  recover  possession  from  the 
defendants,  claiming  tlie  confession  of  judgment  in  ejectment  by  Met- 
calf was  given  for  the  purpose  of  cuttmg  off  the  judgments,  and  was 
a  fraud  upon  him  as  creditor,  and  void. 

The  land  was  all  Metcalf  owned  in  the  world.  The  referee  finds  as 
matter  of  fact  that  it  was  worth  $800  over  and  above  the  amount  due 
at  the  office.  That  Dodge  had  a  conveyance  of  the  laud  from  Metcalf 
prior  to  the  confession  of  judgment ;  that  he  afterward  returned  it  to 
Metcalf,  saying  the  land  was  not  worth  more  tlian  its  purchase-money 
and  judgments ;  that  he  procured  Metcalf  to  sign  the  confession  of 
judgment  in  ejectment  three  days  after  Stevens  levied  upon  the  land : 
that  Dodge  took  possession  of  the  land  from  the  sheriff ;  that  Metcalf 
immediately  went  back  into  possession  under  Dodge  as  agent  for  Fox 
&i  Ross ;  that  Brown  was  a  partner  of  Dodge  and  was  present  at  the 
time,  and  went  the  next  day  to  Coudersport  to  take  a  contract  for  the 
land  at  the  price  due  from  Metcalf ;  that  Metcalf  signed  the  confession 
of  judgment  agreeing  to  be  set  out  in  ten  days,  when  he  knew  he 
could  not  pay  the  $1,173.34,  but  finds  that  there  is  no  evidence  of 
fraud ;  and  that  these  facts  taken  together  do  not  amount  to  con- 
structive fraud. 

The  following  is  the  finding  of  law  by  the  referee : 
The  referee  was  requested  by  the  plaintiff's  counsel  to  find,  first : 
"  That  the  confession  of  judgment  in  ejectment  was  a  constructive 
fraud  upon  the  judgment  creditors  of  Samuel  Metcalf,  and  is  void  as 
against  said  creditors."  This  request  raises  what  the  referee  regards  as 
the  principal  question  in  this  case.  In  support  of  this  proposition  the 
plaintiff's  counsel  cited  several  authorities,  but  relied  chieny  upon  the 
case  of  Forester  v.  Ham.awa/y,  I  Norr.  218.  The  referee  is  of  the 
opinion  that  there  is  a  marked  difference  in  the  facts  between  the  above- 
cited  and  this  issue.  By  the  terms  of  the  contract  under  which  Metcalf 
held  the  land,  the  plaintiffs  in  ejectment  have  the  right  to  make  void 
the  contract  and  to  possess  the  land  clear  of  the  agreement.     Metcalf, 
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by  his  failure  to  pay,  had  given  Fox  <fc  Ross  that  right  years  before 
that  action  was  commenced.  The  value  of  the  liens  against  Metcalf^ 
-defendant,  upon  his  estate  under  the  terms  of  this  contract,  and  Fox  & 
Ross,  rights  themselves ;  and  "  they  survive  or  perish  with  it."  This  action 
of  ejectment  was  commenced  by  summons,  in  the  usual  way,  and  of  this 
action  Mr.  Stevens  had  knowledge,  but  he  made  no  offera  to  the  owners 
of  the  legal  title,  who  pursuing  a  legal  right  given  them  by  an  act  of 
assembly,  procured  the  confession  of  judgment  mentioned  in  the  find- 
ing of  facts  in  this  case.  They  afterward  made  a  bona  fide  sale  of  the 
land  to  Wm.  M.  Brown,  for  what  was  then  considered  a  fair  price,  and 
Brown  in  good  faith  has  been  paying  for  the  land.  In  all  this  the 
referee  fails  to  find  either  actual,  constructivfe,  legal  or  intended  fraud. 

The  cases  of  Damon  v.  BaoKe^  6  P.  F.  S.  67,  and  Prions  Appeal^ 
^'  Oonamon  Pleas  Reports,"  page  84,  decided  since  the  hearing  m  this 
case,  we  believe,  rule  the  case  at  bar,  and  being  of  this  opinion,  the 
referee  refuses  to  find,  as  requested  in  either  of  the  plaintiffs  points, 
and  idQSrms  the  requests  as  to  nnding  of  law  submittea  by  the  def end- 
ant' s  counsel. 

That  as  to  Samuel  Metcalf  the  tender  of  judgment  referred  to  in 
the  pleadings  was  all  the  plaintiff  could  legally  ask  of  him ;  he  makes 
no  pretense  of  title,  and  in  order  to  avoid  further  costs,  entered  his 
disckims  of  record  sufficiently  early  to  warn  the  plaintiff  before  trial. 
This  is  sufficient    StennenU  v.  Logcm^  3  Watts,  160. 

The  defendant,  A.  F.  Dodge,  never  having  been  in  the  actual  posses- 
sion of  the  land,  and  never  claimed  title  to  it.  A  recovery  could  not 
be  had  against  him  in  this  action.     Lane  v.  NemnUl^  6  P.  F.  S.  319. 

The  referee,  therefore,  finds  in  favor  of  the  defendants  and  against 
the  plaintiff  for  costs  of  suit. 

Assignments  of  error. 

Because  the  referee  found  as  a  matter  of  law : 

First.  That  the  confession  of  judgment  or  ejectment  by  Metcalf 
was  not  a  constructive  fraud  upon  Stevens  and  other  judgment  creditors 
of  Metcalf. 

Second.  In  not  finding  as  matter  of  law  that  the  confession  of  judg- 
ment in  ejectment  by  Metcalf,  after  he  had  conveyed  the  land  to  A. 
F.  Dodge,  was  inoperative  and  void. 

Mann  <&  Ormerody  for  plaintiff  in  error.  The  conclusion  (that  there 
was  a  combination  for  a  purpose,  from  the  facts  so  found  by  him,  is 
irresistible,  and  there  could  be  no  other  purpose  than  to  cut  off  the 
liens  of  the  judgments.  The  least  concert  or  collusion  between  the 
parties  to  an  illegal  transaction  makes  the  act  of  one  the  act  of  all.  Con- 
ferav.  MoNeal^  24  P.  F.  S.  112.  Fraud  may  be  inferred  from  facts 
clearly  proven  leadingto  that  conclusion.  Jackson  v.  SomerviUe,  1 
Harr.  359  ;  Eane  v.  Weigley^  10  id.  179.  The  referee  erred  in  finding 
as  matter  of  law,  that  the  facts  found  by  him  do  not  amount  to  a  con- 
structive fraud  upon  the  judgment  creditors  of  Samuel  Metcalf.  In 
determining  this  question  the  referee  relies  upon  the  cases  of  Damon 
V.  Bache^  6  P.  F.  S.  67,  and  Price  a/nd  Pam^asfs  Appeal^  42  Leg.  Int. 
416,  as  authority  for  his  ruling.  An  examination  of  these  cases  will 
at  once  demonstrate  that  there  is  no  similarity  in  this  case  to  either 
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Damon  v.  Bachs  or  Price  and  PcmccuiCs  Appeal^  except  the  fact  that 
there  were  confessions  of  judgment  in  ejectment  in  each  case ;  and 
that  the  case  at  bar  is  identical  with  Forrester  v.  Hcma/way^  1  Norr.  218. 
The  referee  erred  in  not  finding  as  matter  of  law  "  that  the  confession 
of  judgment  in  ejectment  by  Metcalf  after  he  had  conveyed  to  Dodge 
was  inoperative  and  void."  The  delivery  back  of  the  deed  did  not  rein- 
vest Metcalf  with  the  title  to  the  land.  Statute  of  Frauds  and  Perjuries, 
Purd.  Dig.,  voL  1,  p.  724,  §  2  ;  4  Kent's  Com.  412  ;  Wiley  v.  Chriet, 
4  Watts,  199 ;  Oramener  v.  Bowser^  4  Barr,  262.  Dodge  would  have 
been  able  to  avoid  the  judgment,  and  if  Dodge  could  as  a  fraud  upon 
him,  Metcalf  s  creditors  can. 

La/rrabee  <&  Zewis^  for  defendants  in  error.  There  can  be  no  con- 
structive fraud  where  a  party  is  acting  in  good  faith  and  pursuing  a 
legal  remedy  in  the  usual  way.  "  It  would  indeed  be  intolerable  if  a 
vendor,  before  he  could  take  a  confession  in  ejectment  for  the  purpose 
of  recovering  his  purchase-money,  must  first  search  the  dockets  to  learn 
whether  or  not  there  was  a  judgment  creditor  who  nught  be  affected 
thereby.  Such  judgment  creditors  must  take  care  of  themselves.  If 
they  desire  to  protect  their  judgments  against  the  holders  of  the  legal 
estate  they  may  pay  the  purchase-money  and  thus  control  the  title." 
Pride  Appeal^  42  Leg.  Int.  416 ;  Damon  v.  Bache^  6  Sm.  67 ; 
MaxorCe  Appeal^  25  id.  176. 

Pee  Oubiam.  It  is  found  as  a  fact  that  there  was  not  any  actual  con- 
structive, legal  or  intended  fraud  in  the  confession  of  judgment.  Such 
being  the  case,  its  validity  cannot  be  impeached  in  this  contention.  It 
is  wholly  unlike  Forrester  v.  HanoAJoay^  82  Penn.  St.  318,  in  which*we 
held  the  fact  there  proved  constituted  a  fraud  on  other  creditors. 
Prices  Appeal^  42  L^.  Int.  415,  is  similar  to  the  present  case,  and  the 
validity  of  the  judgment  was  there  affirmed. 

Judgment  amrmed. 


TiBBiNS  V,  Jones  et  al. 

May  24,  1886. 

Mabriaob  —  Separate  Estate  of  Wipe  —  Fraud. 

A.  carried  on  business,  became  insolvent,  and  was  sold  ont  by  the  sheriff.  B., 
his  wife,  then  continued  the  business  in  the  same  shop  and  ¥^th  his  name  stiU  on 
the  sign.  She  gave  him  a  sum  of  money  out  of  her  separate  estate  with  which  he 
bouffht  a  horse  to  be  used  in  the  business.  C,  a  constable,  levied  on  and  sold 
the  norse  as  the  property  of  A.  in  pursuance  of  an  execution  against  him.  In  an 
action  for  damages  by  B.  against  C.,  Tuldt  that  B.'s  method  of  conducting  her 
business  did  not  constitute  a  legal  fraud  and  that  she  was  entitled  to  recover. 

Error  to  the  court  of  common  pleas  of  Perry  county. 

E.  S.  Jones,  the  husband  of  Mary  A.  Jones,  had  a  meat  shop  in  the 
borough  of  Newport  and  a  wagon  which  he  used  in  conducting  the 
business.  Over  the  shop  door  was  the  sign  "  E.  S.  Jones."  He  was 
sold  out  under  an  execution,  in  January,  1884,  and  his  wife  then  carried 
on  the  business  in  her  own  right,  the  shop  and  sign  remaining  as  before, 
and  the  same  wagon  being  used.  She  nad  some  money  of  her  own, 
and  in  February,  1884,  gave  her  husband  $35  with  wnich  to  buy  a 
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horse  to  be  used  in  the  bnsiness.  He  borrowed  $20  more  on  her  credit 
which  she  afterward  repaid,  and  bought  a  horse.  Tibbins,  a  constable, 
in  pursuance  of  a  judgment  and  execution  against  Jones,  the  husband, 
entered  on  a  note  given  by  Jones  to  one  Stambaugh,  before  Jones'  fail- 
ure, levied  on  and  sold  the  horse.  The  wife  sued  Tibbins  in  trespass 
and  recovered  before  a  magistrate ;  Tibbins  appealed,  and  on  the  trial 
requested  the  court  to  instruct  the  jury,  inter  alia,  as  follows : 

"The  testimony  of  the  plaintiff  shows  that  she  conducted  her  business 
of  butchering  in  the  old  stand  previously  occupied  by  her  husband  E. 
S.  Jones,  when  in  the  same  business  for  himself,  having  painted  over 
the  place  of  business  '  E.  S.  Jones '  and  nothing  more ;  that  this 
sign  was  not  changed  when  tlie  plaintiff  set  up  in  the  same  business ; 
tlmt  the  horse  in  controversy  was  used  to  haul  round  the  meat  to  cus- 
tomers ;  came  to  and  left  the  said  stand  with  meat,  and  was  driven  by 
her  husband. 

This  was  a  legal  fraud,  and  subjected  the  horse  to  levy  and  sale  on 
an  execution  against  the  husband.  A  married  woman  cannot  place  her 
separate  property,  used  in  a  pubhc  business  under  a  sign,  in  the  name 
of  her  nusband,  and  then  when  execution  creditors  of  the  husband 
appear,  claim  the  property  as  her  own.  This  horse  being  used  to  con- 
duct the  business,  was  as  much  covered  by  the  sign  *  E.  8.  Jones,'  as  if 
stabled  under  the  sign  itself." 

Answer.  "The  credit  in  this  case  was  given  by  the  execution  creditor 
to  E.  S.  Jones  and  M.  B.  Stambaugh,  his  surety,  and  their  note  taken 
some  length  of  time  before  E.  S.  Jones  was  sold  out  by  the  sheriff,  and 
the  business  of  butchering  was  succeeded  in  by  his  wife.  The  business 
of  butchering  was  conaucted  principally  by  hauUng  around  the 
meat  and  distributing  to  the  customers  at  their  respective  residences 
and  not  by  the  customers  coming  to  the  shop  and  making  their 
purchases  at  the  counter.  The  butcher's  sign  is  not,  therefore,  a  very 
material  thing,  and  in  this  instance  there  was  simply  the  name  of  '  E. 
S.  Jones '  painted  on  the  building,  with  nothing  to  indicate  that  any 
business  was  carried  on  at  all.  Because,  therefore,  this  execution  cred- 
itor's debt  was  created  some  time  before  Mrs.  Jones  began  the  business, 
we  decline  to  affirm  this  point  as  applicable  to  the  facts  in  this  case." 

The  court  instructed  the  jury,  t/nter  alia^  as  follows :  "  It  is  settled 
law  that  when  a  married  woman  has  a  separate  estate  and  buys  prop- 
erty on  the  credit  thereof  she  may  hold  the  property  thus  bought, 
against  the  creditors  of  the  husband.  It  is  equally  as  well  settled  that 
when  she  has  no  separate  estate  and  buys  property  on  her  own  personal 
credit  she  cannot  so  hold  it."  Stober  v.  StandaHj  42  Leg.  Int.  454. 
The  wife  has  a  separate  estate  and  the  horse  was  not  bought  on  credit. 
It  was  paid  for  in  cash.  It  is  true  that  $20  was  borrowed  by  the  wife 
from  Mr.  Stambaugh,  as  stated  in  the  evidence.  But  he  refused  to 
lend  to  Mr.  Jones,  and,  although  it  does  not  appear  affirmatively  that 
he  had  loaned  on  the  credit  of  Mrs.  Jones'  separate  estate,  yet  we  know 
nothing,  to  prevent  him  from  trusting  to  the  ability  and  willingness  of 
Mrs.  Jones  to  pay  voluntarily ;  and  she  testifies  that  she  repaid  the  loan 
out  of  her  separate  estate  to  the  extent  of  $24  in  money  and  the 
remainder  in  meat  furnished  in  the  due  course  of  ner  business.  She 
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testifies  that  she  carried  on  the  butchering  business,  buying  the  cattle 
through  her  husband  as  agent  and  paying  for  them  out  of  her  own  sep- 
arate funds.  Her  husband  testifies  that  he  had  shortly  before  be^n 
sold  out  by  the  sheriff  and  had  neither  property  nor  money,  and  that 
the  business  of  butchering  waa  carried  on  by  his  wife,  through  him  as 
her  agent ;  and  he  had  no  money  to  put  into  the  business,  and  money 
of  his  wife  was  paid  for  the  horse.     The  verdict  was  for  plaintiff. 

Lewis  Potter  J  W.  N.  Seibert  and  B.  F,  Jimkiny  for  plaintiff  in 
error.  The  question  is,  can  a  wife,  even  having  an  undisputed  separate 
estate,  carry  on  business  under  the  sign  exhibiting  the  name  of  her  hus- 
band, without  indicating  the  character  in  which  he  acts,  especially 
where,  for  a  long  time,  both  stand  and  sign  had  inmiediately  before 
been  used  by  the  husband  in  carrying  on  the  same  business  for  nimself. 
A  husband  does  a  butchering  business  in  a  shop,  with  his  own  name 
over  as  a  sign  ;  he  fails,  is  sold  out,  and  immediately  the  same  business 
is  resumed,  apparently  conducted  by  the  same  man  and  husband,  in  the 
same  place  ana  shop,  and  under  the  same  sign,  with  nothing  to  indicate 
that  he  is  the  agent  of  his  wife.  What  could  be  more  misleading! 
Surely  this  does  not  avoid  the  appearance  of  eviL  Ward  v.  BidcUe^  12 
Phila.  638.  And  again,  we  conceived  that  it  was  imperative  upon  the 
wife,  Mary  Jones,  to  show  afSrmatively  that  Stambai^  madetne  loan 
to  her  husband  as  her  agent  unon  the  laith  and  credit  of  her  separate 
estate,  which  necessarily  involves  the  idea  that  she  must  also  show 
affirmatively  that  Stambaugh  knew  she  had  a  separate  estate.  Sixbee 
V.  Bowen^  10  Norr.  149  ;  Xochnuzn  v.  Brdbsty  6  Out  481. 

W.  H.  Spoualery  for  defendant  in  error,  submitted  no  paper  book. 

Feb  Cubiah.  Notwithstanding  the  able  and  zealous  argument  of  the 
counsel  for  the  plaintiff  in  error,  we  discover  no  error  to  correct  No 
fact  was  shown  which  is  sufficient  to  constitute  legal  fraud.  The  man- 
ner in  which  the  wife  used  her  property  and  carried  on  her  business 
indicates  honesty  of  purpose.  No  person  should  have  been  deceived 
or  misled  thereby. 

Judgment  affirmed. 


BooTT  V.  Habt,  to  use  op  Fassett. 
Maj  24, 1886 

EvmBNCB  — RELEVANCT  of  DEPOSmON. 

A.  purchased  propertj  from  B.  npon  his  representatioii  that  it  was  dear  of 
incambrances,  giving  hhn  therefor  a  series  of  judgment  notes;  sabseanently  A. 
had  to  pay  off  a  lien  against  this  property.  After  a,  assigned  several  of  these 
notes  to  C.,  who  in  tarn  assigned  the  one  in  suit  to  D.  In  a  suit  by  D.  against  A., 
hM,  that  the  deposition  of  a  witness  who  was  present  at  a  conversation  between 
A.  and  C.  at  the  time  C.  bought  two  of  the  notes  but  not  the  one  in  suit,  to  the 
effect  that  he  had  no  defense  against  these  notes,  was  properly  admitted  in  evi- 
dence. 

Error  to  the  court  of  common  pleas  of  McKean  county. 

Judgment  entered  on  a  judgment  note  for  $2,000.  Subsequently  a 
rule  was  made  absolute  to  open  the  judgment  as  to  $1,700,  and  defend- 
ant was  permitted  to  make  aef  ense. 
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The  facts  of  the  case,  as  stated  in  the  charge  of  Olmsted,  P.  J.,  are 
as  follows : 

^'  It  would  appear  from  this  case  that  Scott,  the  defendant,  bought 
of  Hart  an  oil  property  in  this  county,  for  the  sum  of  $10,000 ;  a  series 
of  notes  were  given  for  this  $10,000,  secured  by  a  mortgage  back  upon 
the  property,  and  the  note  in  controversy  is  the  last  one  of  that  batch 
of  notes,  and  the  laiger  one.  This  was  a  note  commonly  called  a  judg- 
ment note,  containing  a  warrant  of  attorney  authorizing  the  prothono- 
tary  to  enter  judgment  upon  it,  and  a  judgment  was  entered  upon  this 
one  in  favor  of  Hart,  who  was  the  payee,  for  the  use  of  Corey,  and 
further  for  the  use  of  N.  Fassett,  who  is  the  use  plaintiff  on  the  record 
as  the  issue  is  made  up  at  this  time.  The  defendant,  Scott,  after  the 
entry  of  the  judgment  upon  this  note,  came  into  court  and  got  this 
judgment  opened,  alleging  that  he  had  a  defense,  and  an  issue  was 
formed  by  the  court  to  determine  whether  he  had  a  sufficient  defense 
to  defeat  the  plaintifPs  right  to  collect  this  note,  there  being  disputed 

anestions  of  tne  fact  in  the  case  soch  as  the  court  thought  was  properly 
le  province  of  a  jury  to  determine  and  not  the  court." 

Scott,  the  defendant,  alleged  that  Hart  had  induced  him  to  purchase 
said  property  by  representing  that  it  was  free  from  incumbrances  except 
as  to  a  mortgage  of  $2,500,  and  that  this  had  been  fully  paid,  and  would 
be  discharged  of  record  without  delay  ;  that  said  mortgage  had  not  been 
paid,  but  judgment  was  entered  thereon,  and  he,  Scott,  was  obliged  to 
pay  it  to  save  his  property ;  that,  in  addition  to  the  sum  paid  on  thifr 
mortgage,  he  had  paid  $8,300  on  account  of  his  purchase,  and  that  the 
$1,700  claimed  by  the  plaintiff  was  the  balance  aue  on  the  last  note  in 
this  transaction. 

On  behalf  of  plaintiff,  Corey  who  purchased  several  of  the  notes  from 
Hart,  and  who  assigned  the  one  in  dispute  to  Fassett,  the  present  use 
plaintiff,  claimed  to  have  had  a  conversation  with  Scott,  before  he  pur- 
chased the  two  first  notes,  in  which,  he  alleges,  Scott  said  he  had  no 
defense  to  the  notes.     This  was  denied  by  Scott. 

Plaintiff  further  offered  deposition  of  W.  T.  Coleman,  who  was  pres- 
ent at  the  conversation  referred  to.  by  Corey,  which  deposition  con- 
firmed Corey's  story  about  the  two  notes. 

The  testimony  was  objected  to  by  defendant  because  the  conver- 
sation was  not  as  to  the  note  in  suit.     Objection  overruled ;  exception. 

The  court  let  the  case  go  to  the  jury  on  the  question  of  whether  or 
not  Mr.  Scott  said  to  Mr.  Corey  that  there  was  no  defense  to  these 
notes,  saying  irUer  alia:  ^^  It  would  be  unjust  and  ineauitable  that  Scott 
should  be  allowed  to  set  a  trap  in  which  Corey  might  fall,  and  then 
come  in  here  after  Corey  had  placed  himself  in  tmit  position  on  the 
strength  of  it,  and  avail  himself  of  the  defense  that  existed  {prior  to 
Corey's  purchase." 

Verdict  for  the  plaintiff  in  the  sum  of  $2,159,64. 

W.  B.  Chapmam,  and  Jno.  B,  CJux/pman^  for  plaintiff  in  error.  The 
court  erred  in  charging  the  jury,  as  it  not  only  assumes  the  fact  to  be  that 
Corey  had  the  alleged  conversation  with  Scott,  and  also  intimating  to 
the  jury  that  Scott  was  acting  dishonestly  in  making  this  defense. 
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The  deposition  of  Coleman  was  irrelevant  to  this  issue,  and  should 
not  have  been  admitted.  The  objection  to  it  is  based  upon  the  fact 
that  the  conversation  testified  to  by  Coleman  was  two  months  after 
the  alleged  conversation  of  Corey  and  Scott,  and  was  not  in  reference 
to  it,  and  was  not  aa  to  the  note  in  suit,  but  to  a  separate  transaction, 
and  was  but  a  declaration  in  the  presence  of  Corey,  and  not  to  him. 
Yormg  v.  Com.y  4  Casey,  601 ;  Duval  v.  Darby ^  2  Wr.  56 ;  Grimes  v. 
Burmell,  28  Sm.  15 ;  Meccmgh  v.  Laughery^  35  Leg.  Int.  222. 

N.  B,  Smiley  and  T.  A,  Morrison^  for  defendant  in  error.  There 
is  no  force  in  the  argument  of  the  learned  counsel  that  this  was  about 
two  months  subsequent  to  the  statement  by  Scott  to  Corey ;  nor  in  the 
point  that  Scott's  statement  was  not  made  to  Corey,  but  to  Coleman  in 
Corey's  presence.  MoMuUen  v.  Wenner^  16  S.  &  R.  18 ;  Snyder  v. 
O'Coimell,  1  W.  N.  C.  84. 

Per  Curiam.  It  was  not  error  to  admit  the  deposition  of  Coleman. 
It  certainly  tended  to  corroborate  the  'evidence  of  Corey.  The  other 
specifications  of  error  relate  to  the  charge  of  the  court.  While  some 
portions  thereof  may  be  open  to  criticism,  yet  taken  as  a  whole  it  pre- 
sents the  case  fairly  to  the  jury.  We  do  not  think  it  is  either  mislead- 
ing in  its  effect,  nor  partial  in  its  character. 

J  udgment  affirmed. 

MoIntire  v.  Wing  bt  al. 

May  24,  1886. 

Ejectment  — NoNsurr— Possession  in  Dependant  must  be  Shown. 

It  is  proper  to  nonsuit  a  plaintiff  in  an  action  of  ejectment,  who,  on  tlie  trial, 
fails  to  show  the  defendant  in  possession. 
Practice — Effect  of  Appearance  and  Plea 

An  appearance  and  plea  may  lead  to  a  verdict  and  judgment  against  defend- 
ants, yet  in  the  trial  of  an  action  of  ejectment,  it  is  necessary  to  prove  that  the 
defendants  were  in  possession  of  the  premises. 

Error  to  the  court  of  common  pleas  of  McEean  county.  Ejectment 
by  C.  E.  Mclntire  against  J.  A.  Wing  et  al.  The  facts  were  substan- 
tially as  follows : 

About  the  6th  of  March,  1878,  J.  C.  Prescott,  D.  C.  Mclntire,  J.  H. 
Harmon  and  G.  A.  Lackey  visited  the  office  of  tewis  Emery,  Jr.,  in 
Bradford  city  and  made  a  verbal  contract  with  him,  in  which  he,  acting 
on  behalf  of  the  Quintuple  Oil  Company,  and  as  its  manager,  agreed  to 
make,  execute  and  deliver  to  them  a  written  lease  for  oil  purposes, 
subject  to  a  royalty  reservation  of  one-fourth  of  the  oil  obtained,  for 
the  period  of  twenty  years,  of  two  certain  adjoining  pieces  of  land, 
known  as  subdivision  lots  Nos.  236  and  237  in  warrant  No.  2287, 
Bradford  township,  McKean  county,  Pennsylvania ;  while  they  as  a 
condition  precedent,  agreed  to  drill  and  complete,  or  procure  to  be 
drilled  and  completed,  an  oil  well  thereon,  within  a  reasonable  time 
stipulated. 

The  agreement  among  the  four  persons  named  as  lessees  at  the  start 
was,  that  each  should  own  an  undivided  one-fourth  interest  as  joint 
owners  in  the  lease  and  well ;  but  by  virtue  of  certain  assignments  D. 
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C.  Mclntire  became  entitled  to  five-eighths  and  J.  C.  Prescott  to  three- 
ei^ths  thereof  as  co-owners  or  tenante  in  common. 

The  assignments  above  referred  to  were,  however,  made  prior  to  the 
execution  of  any  lease. 

An  oil  well  was  drilled  and  completed  on  the  lots  mentioned,  about 
the  early  part  of  August,  1878,  with  funds,  a  portion  of  which  were 
the  separate  property  of  D.  C.  Mclntire,  and  the  remainder  thereof 
being  taken  out  of  the  assets  of  the  "  Mclntire  Torpedo  Company." 
Shortly  afterward,  the  Quintuple  Oil  Company  made,  executed,  and 
delivered,  in  pursuance  of  the  parol  agreement  aforesaid,  a  written 
lease  for  the  lots,  for  a  period  or  term  of  twenty  years,  subject  to  one- 
fourth  rovalty  ;  but  at  tne  request  of  J.  0.  Prescott  the  lease  was  exe- 
cuted and  delivered  in  the  name  of  J.  C.  Prescott  &  Company,  D.  0. 
Mclntire  not  being  present  or  assenting  thereto. 

About  the  1st  of  September,  1878,  rrescott  executed  a  written  bill 
of  sale  in  the  name  oi  "  Prescott  &  Company,"  to  one  F.  M.  Cozad, 
for  the  lease  and  property.  Mclntire  did  not  sign  the  bill  of  sale  or 
ratify  the  transaction  in  any  way. 

At  the  time  of  the  application  for  the  lease,  above  referred  to,  and 
until  about  the  26th  of  September,  1878,  J.  O.  Prescott  and  D.  C. 
Mclntire  were  partners  engaged  in  the  business  of  manufacturing  nitro- 
glycerine, and  exploding  the  same  in  oil  wells,  under  the  firm  name  of 
"  The  Mclntire  Torpedo  Company,"  their  business  being  transacted 
mostly  in  the  vicinity  of  Bradford,  in  McKean  county. 

On  the  26th  of  September,  1878,  J.  C.  Prescott  executed  another 
bill  of  sale,  in  which  he  signed  the  name  of  F.  M.  Cozad  as  attorney  in 
fact,  transferring  the  property  in  dispute  to  J.  A.  Wing,  one  of  the 
defendants.  D.  C.  Mclntire  did  not  join  in  this  conveyance,  or  assent 
thereto. 

Within  a  few  days  after  the  purchase  from  Cozad,  J.  A.  Wing  went 
into  possession  of  the  lease  and  excluded  D.  C.  Mclntire  from  all  par- 
ticipation therein. 

On  the  17th  of  October,  1878,  D.  C.  Mclntire,  by  an  instrument  in 
writing,  which  specified  his  interest  as  an  undivided  five-eighths,  transfer- 
red his  rights  in  the  disputed  property  to  C.  E.  Mclntire,  the  plaintiff. 
This  action  of  ejectment  was  commenced  on  the  31st  of  Marcn,  1880, 
to  recover  the  plaintiff's  five-eighths  interest  in  the  lease  and  property 
described  in  the  writ  of  ejectment. 

The  writ  was  served  May  22,  1880,  upon  I.  G.  Howe  and  John 
Eaton  as  terre-tenants.  The  return  of  the  sheriff  showed  that  J.  A. 
Wing  and  A.  R,  Sellew,  the  defendants  named  in  the  precipe,  were  not 
found  in  his  bailiwick  when  the  action  was  begun,  and  that  at  that  time 
they  were  not  in  possession  of  the  premises  at  all,  but  that  the  premises 
were  in  possession  of  other  and  different  parties. 

The  defendants.  Wing  and  Sellew,  were  only  brought  upon  the 
record  by  dn  appearance  entered  through  mistake  for  them  by  W.  W. 
Brown,  attorney,  which  appearance  was  afterward  withdrawn  by  leave 
of  court. 

At  the  dose  of  plaintiff's  evidence,  counsel  for  defendant  moved  for 
a  compulsory  nonsuit  for  the  following  reasons : 
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1.  As  to  the  defendant,  A.  R.  Sellew,  plaintiffs  have  shown  no  such 
title  to  the  land  in  dispute  as  would  entitle  them  to  recover  against  him. 

2.  The  plaintiffs  have  failed  to  show  that  the  defendants,  Wing  and 
Sellew,  were  in  possession  of  the  land  described  in  the  writ  at  the  time 
the  same  was  issued,  and  the  return  of  the  sheriff  shows  affirmatively 
that  they  were  not  in  possession. 

The  nonsuit  was  granted  by  the  court. 

E.  Cro88m(inj  McSweeneu  c&  Byles  and  H.  Brown^  for  plaintiff  in 
error.  Prescott  and  Mclntire  entered  on  the  land  in  dispute  under  the 
lease  and  completed  an  oil  well  thereon  ;  and  that  they  remained  in  the 
peaceable  ana  uninterrupted  possession  of  this  land  until  about  the 
26th  of  September,  1878,  at  which  time,  J.  A.  Winff,  one  of  the  defend- 
ants, entered  into  possession  and  excluded  D.  C.  Mclntire  therefrom. 
Between  March  6,  1878,  and  September  26, 1878,  A.  E.  Sellew  was 
not  in  possession  according  to  the  undisputed  evidence.  If  he  entered 
subsequently  into  possession  of  the  land  as  a  trespasser,  or  under  Wing, 
or  indeed  under  any  other  claim  of  title,  the  plaintiff  is  entitled  to 
recover  upon  proof  of  his  prior  possession,  in  the  absence  of  evidence 
of  a  superior  and  better  title.  A  naked  possession  is  a  ffood  title  against 
one  who  can  show  none  better.  Woods  v.  Lane^  2  S.  &  R.  52 ;  Shum- 
wavY.  Phillips,  10  Harr.  151 ;  Lair  v.  Hunsicker^  4  C.  115  ;  Hoey 
V.  jFurman^  1 B.  295.  "  Possession  of  land  is  sufficient  to  protect  the 
possessor  against  all  but  the  owner  of  the  legal  title.  A  trespasser  can- 
not gainsay  such  right  of  possession."  Shumway  v.  Phillips^  10  Harr. 
151.  "A  naked  possession  is.  sufficient  to  recover  on  in  ejectment 
against  one  who  entered  afterward  without  title."  Shumway  v.  Phil- 
Ivps^  10  Harr.  151.  See,  also.  Turner  v.  Reynold^  23  Penn.  St  199; 
Kline  v.  Johnson^  24  id.  72.  Prior  possession,  short  of  twenty-one 
years,  \a  prima  fade  evidence  of  sufficient  right  to  recover  on  against 
a  subsequent  possession.    Smith  v.  DorHlard^  10  Johns.  339. 

If,  B,  Smiley y  M.  F,  Elliott  and  G.  Z.  BobertSj  for  defendants  in 
error.  "  Parol  evidence  is  admissible  of  what  passed  at  the  time  of  the 
execution  of  deeds,  and  to  show  fraud,  mistake,  or  trust,  or  matters  not 
inconsistent  with  the  deed,  but  not  to  prove  conversations  between  the 
parties  the  day  before  the  execution  thereof  in  order  to  vary  their 
engagements."  Cozens  v.  Stephenson^  5  S.  &  R.  421 ;  EUmaker*s 
EoD  rs  V.  Framklin  Ins,  Co.y  5  Penn.  St.  183.  "A  written  instrument 
under  seal  and  free  from  ambiguity  cannot  be  affected  by  the  conver- 
sation of  the  parties  thereto  which  occurred  nearly  two  months  prior  to 
its  execution."  Caley  v.  HoopeSj  86  Penn.  St.  493.  The  fundamental 
principle  of  the  action  of  ejectment  is  that  it  is  an  action  for  the 
recovery  of  the  possession,  and  the  plaintiff  must  recover  on  the 
strength  of  his  own  title,  and  this  must  oe  a  good  title.  "  A  long  term 
of  years  of  very  great  vdue  is  not  such  an  interest  in  land  as  is  subject 
to  the  lien  of  a  judgment ;  it  is  a  chattel,  subject  to  seizure  and  sale  by 
a  constable  on  an  execution  issued  by  a  Justice  of  the  peace."  Bismark 
Building  and  Loan  Association  v.  bolster  et  al.,  92  Penn.  St.  123. 
"  The  land —  owned  by  the  firm  —  was  personal  property  to  be  applied 
according  to  the  equities  between  the  partners,  in  payment  of  the  part- 
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nership  debts  in  the  first  instance."    ModerweU  v.  MuUi&on,  21  Penn. 
St.  257.     "  When  real  estate  purchased  by  the  partners,  paid  for  with 

Sartnership  funds,  and  conveyed  to  them  as  partners,  and  the  deed 
uly  put  on  record,  is  sold  under  a  mortgage  executed  by  them  as  part- 
ners, under  the  firm  name,  which  has  been  duly  recorded,  the  proceeds 
of  such  sale  are  payable  under  the  mortgage  to  the  exclusion  of  the 
previous  judgment  obtained  against  one  of  the  partners."  Zanoaeter 
Bank  V.  MyleT/,  13  Penn.  St.  543.  "  The  purchaser  of  a  partner's 
interest,  whether  at  private  or  judicial  sale,  acquires  merely  the  right 
to  demand  an  account  from  the  other  partners  and  to  receive  a  certain 
share  of  the  balance  remaining  after  the  payment  of  the  partnership 
debts,  and  the  adjustment  of  the  partnership  equities."  WaUaoeB 
Appeal^  104  Penn.  St.  559.  "  Where  land  is  conveyed  to  a  firm  to  be 
held  by  them  as  partnership  property  according  to  the  interests  which 
they  respectively  nave  in  the  partnership,  and  the  deed  is  duly  recorded, 
a  subsequent  purchaser  of  an  interest  m  this  land  from  a  member  of 
the  firm  before  a  settlement  of  the  partnership  accounts,  takes  it  as 
personalty,  and  ejectment  will  not  he  by  such  purchaser  against  his 
own  vendee  to  enforce  payment  of  the  purchase-money."  DuBree^ 
Administratrix^  v.  Albert  etal.,  100  Penn.  St.  483. 

Per  Curiam.  There  is  no  error  in  the  refusal  of  the  court  to  take 
off  the  compulsory  nonsuit.  The  evidence  wholly  failed  to  show  that 
the  defendants  were  in  possession  of  the  land  in  question.  They  were 
not  served  with  the  writ  by  the  sheriff.  The  presumption  of  posses- 
sion created  by  the  statute  when  the  sheriff  makes  return  under  oath 
that  he  has  duly  served  the  writ  on  the  defendants  does  not  exist. 
While  an  appearance  and  plea  by  counsel  may  lead  to  a  verdict  and 
judgment  against  the  defendants,  yet  on  the  trial,  it  is  necessary  to 
prove  that  mey  were  in  possession  of  the  premises.  Failing  in  this, 
the  nonsuit  was  properly  entered.  This  view  makes  it  unnecessary  to 
consider  the  other  questions. 
Judgment  affirmed. 


Baum's  Appeal. 
May  28,  1886. 

Contract  —  Effect  of  Enlarging  the  Time  of  Performance  by  Vendor. 

A  deed  for  a  tract  of  oil  land  was  left  on  May  ninth  with  a  third  party  as  an 
escrow,  with  an  agreement  that  it  should  be  delivered  to  the  purchaser  upon 
his  payment  of  $500  within  ten  days  ;  subsequently  the  vendor  agreed  to  several 
postponements,  and  on  May  twenty -eighth  when  the  purchaser  gave  reasons  for 
ids  failure  to  pay,  said  '•  let  it  rest  a  few  days,  and  if  1  need  the  money  I  will 
come  and  see  you."  Heldf  that  under  the  above  circumstances  the  condition  was 
well  performed  by  a  tender  on  June  second,  and  on  failure  to  get  the  deed  the 
purchaser's  remedy  was  by  a  biU  in  equity. 

Appeal  from  the  decree  of  the  court  of  common  pleas  of  McKean 
county. 

Bill  in  equity  by  B.  W.  Baum  against  K.  W.  Evans  and  G.  A.  Berry, 
to  compel  the  delivery  of  a  deed,  in  pursuance  of  a  contract  for  the 
sale  of  real  estate. 
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The  following  are  the  facts  of  the  case  as  appearing  from  the  master's 
report: 

"  The  master  finds  from  the  bill  and  answer,  and  from  the  evidence 
certified  by  the  examiner,  the  following  facts : 

"  That  the  defendant  Evans  is,  and  at  the  time  of  the  filing  of  the 
bill  was  in  the  exclusive  possession  of  the  ten  acres  of  land  described 
in  the  first  para^ph  of  tne  bill,  claiminj^  title  and  the  right  of  posses* 
sion  thereto,  and  denying  the  existence  of  any  fact  or  facts  which  could 
give  the  plaintiff  any  legal  or  equitable  title  to  the  land,  or  to  its  use 
and  occupation. 

"  On,  or  a  short  time  before,  the  9th  day  of  May,  1877,  the  plaintiflf 
negotiated  with  defendant  Evans  for  the  purchase  of  the  ten  acres  of 
land  described  in  the  first  paragraph  of  the  bill.  The  terms  agreed 
upon  were  that  upon  the  execution  of  the  deed  the  plaintiff  should  pay 
the  sum  of  $500,  cash  in  hand,  and  the  further  sum  of  $500  to  be 
secured  by  the  judgment  note  of  the  plaintiff,  payable  in  six  months. 
Pursuant  to  this  arrangement,  which  was  in  parol,  Evans  and  wifa 
executed  a  deed  of  the  knd,  the  plaintiff  being  the  grantee  therein,  and 
the  deed  bearing  date  May  9,  1877.  When  the  deed  was  ready  foi 
delivery,  the  plaintiff  was  not  prepared  to  pay  the  $500,  hand  payment, 
but  proposed  instead  to  give  his  promissory  note  of  $600,  payable  in 
ten  days.  Evans  declin^  to  take  the  note,  whereupon  it  was  agreed 
that  the  ten-day  note,  the  six  months'  judgment  note,  and  the  deed  — 
all  of  which  bore  date  May  9,  1877  —  should  be  left  with  defendant 
Berrv  as  the  representative  of  the  parties,  with  the  agreement  that 
should  the  plaintiff  pay  the  $500  within  the  ten  days.  Berry  should 
deliver  the  deed  to  plaintiff  and  the  six  months'  judgment  note  to 
Evans.  The  plaintiff  did  not  pay  the  $500  within  the  ten  davs,  nor 
yet  at  the  maturity  of  the  ten-day  note,  allowing  the  days  oi  grace 
thereon,  but  on  the  twenty-third  day  of  May  the  plaintiff,  informing 
Evans  that  he  was  required  to  be  at  Franklin  on  important  business, 
and  would  not  return  to  Bradford,  the  place  of  business  of  defendants, 
imtil  the  evening  of  Friday,  May  twenty-fifth,  and  obtained  the  con- 
sent of  Evans  to  wait  for  tne  payment  until  that  time.  Beingdetained 
at  Franklin  longer  than  he  anticipated,  Baum  arranged  withTEvans  by 
telegraph  to  wait  one  day  longer,  viz. :  until  the  evening  of  Saturday, 
May  twenty-sixth.  Plaintiff  returned  to  Bradford  from  Franklin  on 
the  evening  of  May  twenty-sixth,  but  did  not  see  Evans  and  did  not 
pay,  and  did  not  offer  to  pay,  the  ten-day  note.  On  Monday,  May 
twenty-eighth,  plaintiff  saw  Evans,  explained  the  reason  of  the  delay, 
and  why  ne  would  like  still  further  time,  but  proposed  to  raise  the 
money  and  pay  then  if  Evans  so  required,  to  which  Evans  said,  '  let  it 
rest  a  few  days,  Baum,  and  if  I  need  the  money  I  will  come  and  see 
you.'  On  Saturday,  June  second,  plaintiff  tendered  to  Berry  the 
amount  of  the  ten-day  note,  with  the  trifle  of  accrued  interest,  and 
demanded  the  delivery  of  the  deed.  Berry  declined  to  receive  the 
money  as  payment  to  Evans  and  declined  to  deliver  the  deed  for  the 
reason  that  Evans,  some  time  between  May  twenty-eighth  and  June 
second,  had  so  notified  him.  Thereupon  plaintiff  left  the  money  with 
Berry  as  a  formal  tender  of  compliance  with  the  terms  of  his  agree- 

880 


Digitized  by 


Google 


Penn.]  Baum's  Appbal.  233 

ment  with  Evans,  and  announced  to  Berry  his  purpose  to  assert  his  right 
to  the  land  and  his  right  to  the  deed. 

"  From  a  consideration  of  the  evidence  the  master  finds  as  a  fact  that 
the  making  of  the  ten-day  note  by  plaintiff  and  the  depositing  the  same 
with  Berry  was  no  part  of  the  consideration  or  inducement  moving 
Evans  to  deposit  the  deed  with  Berry.  At  the  most,  it  was  an  author- 
ity to  Evans  to  receive  the  note  instead  of  the  cash.  But  he  never 
received  it  and  never  agreed  to  receive  it  for  any  purpose.  Under  all 
the  evidence  the  master  regards  the  deposit  by  Evans  of  the  deed  with 
Berry  as  a  proposition  from  Evans  to  the  plaintiff,  and  revocable  by 
Evans  at  any  time  before  acceptance  of  and  compliance  with  the  terms 
of  the  proposition,  and  the  deposit  of  the  two  notes  by  plaintiff  as  a 
proposition  from  plaintiff  to  Evans,  revocable  by  plaintiff  at  any  time 
Wore  Evans  accepted  the  same  as  payment." 

The  master  accordingly  reported  that  the  bill  should  be  dismissed. 
Exceptions  filed  by  the  plaintiff  were  overruled,  the  report  of  the  mas- 
ter  was  sustained  by  the  court,  and  a  decree  entered  dismissing  the  plain- 
tiff's bill  with  costs,  from  which  decree  the  plaintiff  appealed. 

H.  Brovm  and  J.  H,  Osmer^  for  appellant.  .  The  plaintiff  submits 
that  the  contract  was  not  avoided  by  the  delay  in  the  payment  of  the 
note,  under  the  evidence  in  this  case.  Time  was  not  of  the  essence  of  the 
contract.  When  time  admits  of  compensation,  as  it,  perhaps,  always 
does  where  lapse  of  it  arises  from  the  non-payment  of  money  at  a  par- 
ticular day,  it  is  never  an  essential  part  of  an  agreement.  De  Camp  v. 
Fay,  5  S.  &  K.  323 ;  Wells  v.  WeOs,  3  Ired.  Ch.  596 ;  Seaton  v.  Slade,  7 
Ves.  Jr.  273 ;  V&rhees  v.  De  Myer,  2  Barb.  37.  The  defendant  Evans, 
having  granted  indulgence  and  extended  the  time  of  payment  of  the 
note,  could  not  —  without  regard  to  the  question  as  to  whether  time 
was  or  was  not  essential  —  suddenly  and  without  notice  rescind  the  con- 
tract. Hatton  V.  Johnson,  83  Penn.  St.  219 ;  Irwi/n  v.  BleaJdey,  67 
id.  24 ;  Forsyth  v.  N.  A.  Oil  Co.,  53  id.  168  ;  Fry  Spec.  Perf.  Cont, 
§  724 ;  Lai/rd  v.  SmUh,  44  N.  Y.  618 ;  HuU  v.  NobU,  40  Me.  473 ; 
Benedict  v.  Lynch,  1  Johns,  Ch.  370. 

Damid  Sterrett  and  Robert  H.  Hose,  for  appellees.  The  learned 
master  held  that  Mr.  Baum,  not  having  paid  the  money  within  the  ten 
days,  nor  yet  at  the  maturity  of  the  ten- day  note  allowing  the  days  of 
grace  thereon,  there  was  nothing  in  the  evidence  of  what  took  place 
afterward  that  would  estop  Evans  in  law  or  equity  from  countermand- 
ing the  delivery  of  the  deed.  In  this  respect  the  appellant  is  seeking 
performance  in  equity  alone.  He  failed  to  comply  with  the  condition, 
and  he  has  no  case  to  move  the  conscience  of  a  chancellor  in  his  favor. 
But  we  insist  that  the  court  could  not  decree  the  delivery  of  the  deed 
for  the  tliird  reason  stated  by  the  master.  The  plaintiff  was  clearly  an 
adverse  claimant  of  the  le^l  title  with  every  material  fact  upon  which 
his  title  rested  in  dispute.  It  was  not  a  bill  for  discovery  as  now  claimed. 
The  right  to  the  possession  of  the  deed  involved  the  right  to  have  the 
title  and  possession  of  the  land.     The  bill  was,  therefore,  an  ejectment  bill. 

Tbunkby,  J.  However  much  the  parties  may  differ  as  to  the  terms 
of  the  parol  contract  made  prior  to  May  9, 1877,  on  that  day,  as  averred 
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in  the  answer,  Evans  executed  the  deed,  and  by  agreement  it  was  put 
into  the  hands  of  Berry  as  an  escrow ;  and  the  notes  for  the  purchase- 
monejr  were  also  placed  in  the  hands  of  said  Berry,  with  the  under- 
standing that  if  the  note  first  due  should  be  paid,  at  the  expiration  of 
ten  days  the  deed  should  be  delivered  to  Baum.  This  averment  accords 
not  only  with  the  facts  alleged  in  the  bill  respecting  the  final  agree- 
ment, but  with  those  found  oy  the  master.  Among  the  facts  stated  in 
the  report  is,  that  the  deed  and  notes,  "  all  of  which  bore  date  May  9, 
1877,  should  be  left  with  defendant  Berry  as  the  representative  of  the 
parties,  with  the  agreement  that  should  the  plaintiff  pay  the  $500 
within  the  ten  days.  Berry  should  deliver  the  deed  to  the  plaintiff  and 
the  six  months'  judgment  note  to  Evans." 

"  The  delivery  oi  a  deed  as  an  escrow  is  said  to  be  when  one  doth 
make  and  seal  a  deed  and  deliver  it  unto  a  stranger,  until  certain  con- 
ditions be  performed,  and  then  be  delivered  to  him  to  whom  the  deed 
is  made  to  take  effect  as  his  deed.  And  no  man  may  deliver  a  deed, 
and  such  delivery  is  good."  Generally,  an  escrow  takes  effect  from  the 
second  delivery,  the  title  not  being  perfected  in  the  gi'antee  until  the 
happening  of  the  condition.  But  the  grantor,  when  the  deed  has  been 
placed  in  the  hands  of  a  third  party  as  an  escrow,  cannot  after  the  hap- 
pening of  the  act  on  which  delivery  is  conditioned  prevent  delivery 
taking  effect  by  getting  possession  of  the  deed.  2  Whart.  on  Cont.,  par. 
679 ;  Hegan  v.  Sowe,  121  Mass.  424. 

Upon  payment  of  the  promissory  note  in  ten  days,  the  deed  was  to 
be  delivered  to  Baum  by  Berry.  All  parties  admit  that  was  the  sole 
condition.  It  was  not  expressed  that  time  was  of  the  essence  of  the 
contract.  The  land  was  oil  territory,  and  so  situated  as  to  be  liable  to 
sudden  increase  or  decrease  in  value.  In  the  negotiations  the  vendor 
insisted  on  immediate  payment  of  half  the  purchase-money,  and 
delivered  the  deed  on  condition  that  it  should  be  paid  in  ten  days.  He 
promised  to  extend  the  time,  as  will  be  hereafter  noted.  The  nature 
of  nearly  all  mining  contracts  is  such  as  to  render  time  essential,  and  in 
several  cases  it  has  oeen  held  of  the  essence  in  contracts  for  the  sale 
of  mines  and  works.  Fry  Spec.  Perf.,  par.  716.  This  principle 
ought  to  be  applied  to  the  stipulation  in  the  condition  respecting  the 
deed,  subject  only  to  the  enlarging  of  the  time  for  performance  by 
the  vendor. 

The  master  finds  that  on  the  twenty-third  of  May,  Evans  agreed  to 
wait  for  the  payment  until  the  evening  of  the  twenty-fiftli,  that  he  again 
agreed  to  wait  until  the  evening  of  Saturday,  May  twenty-sixth,  and  that 
on  the  following  Monday,  Baum  "saw  Evans,  explained  the  reason  of 
the  delay,  and  why  he  would  like  still  further  time,  but  proposed  to 
raise  the  money  and  pay  then  if  Evans  so  required,  to  wnich  Evans 
said,  let  it  rest  a  few  days,  Baum,  and  if  I  need  the  money  I  will  come 
and  see  you.  On  Saturday,  June  second,  Baum  tendered  to  Berry  the 
amount  of  the  ten-day  note  with  the  trifle  of  accrued  interest  and 
demanded  the  deliverv  of  the  deed.  Berry  declined  to  receive  the 
money  as  payment  to  Evans  and  declined  to  deliver  the  deed,  for  the 
reason  that  Evans,  sometime  between  May  twenty-eighth  and  June 
second,  had  so  notified  him." 
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No  complaint  is  made  by  defendants  of  the  findings  of  fact. 
Indeed  it  might  well  have  been  found  that  when  the  contract  was  made 
Evans  promised  that  if  the  note  was  not  paid  at  maturity  it  would  make 
no  difference  for  a  few  days,  and  on  the  faith  of  that  promise  Baum 
signed  the  note  as  it  was  written.  This  explains  why  Evans  was  so 
willing  to  repeatedlv  extend  the  time,  and  why  he  made  the  agreement 
on  the  twen^-eiffhth  of  May  to  see  Banm  if  he  should  want  the  money. 

It  appears  in  me  testimony  that  soon  after  the  agreement  made  on 
the  twenty-eighth,  Coddington,  who  claimed  some  interest  in  the  land, 
induced  Evans  to  attempt  to  annul  the  contract,  and  to  that  end  the 
notice  was  given  to  Berry  not  to  deUver  the  deed.  But  Evans  gave  no 
notice  to  Baum  that  he  wanted  the  money  or  that  he  considered  default 
had  been  made  in  performance  of  the  condition.  Baum  could  rely  on 
the  promise  of  Evans  to  give  him  notice,  for  a  reasonable  time,  not 
receiving  the  notice,  he  promptly  tendered  the  money  and  demanded 
the  deed.  Conceding  that  Evans  had  the  right  to  require  performance 
of  the  condition  withm  the  ten  days,  and  within  any  time  thereafter, 
he  did  not ;  on  the  contrary,  from  the  making  of  the  contract  until  after 
he  gave  the  notice  to  Berry,  in  every  interview  with  Baum  he  agreed 
to  postponement  of  the  payment.  His  conduct  was  calculated  to  flirow 
Baum  off  his  guard,  to  induce  him  to  believe  that  time  was  not  of  the 
essence  of  the  condition,  and  under  the  circumstances  the  condition  was 
well  performed  within  five  days  after  the  last  postponement. 

We  are  unable  to  agree  with  some  of  the  master's  inferences  from 
the  actual  facts.  It  is  admitted  in  the  answer  that  the  deed  was 
delivered  as  an  escrow.  The  evidence  shows  this  admission  was  cor- 
rect, not  a  mistake ;  at  the  same  time  the  notes  were  put  into  Berry's 
hand.  Baum  was  obligated  to  pay  the  notes.  Evans  had  no  right  to 
withdraw  the  deed,  unless  Baum  failed  to  perform  the  condition.  It 
was  error  to  rule  that  the  parties  had  done  no  more  than  to  make  propo- 
sitions to  each  other,  which  either  was  at  liberty  to  withdraw,  even 
before  the  expiration  of  ten  days. 

Nor  was  the  promise  made  by  Evans  on  the  twenty-eighth  of  May 
void.  It  must  be  viewed  in  the  light  of  what  had  preceded  respecting 
the  giving  of  time.  Both  Baum  and  Evans  acted  as  if  Baum  had  the 
right  to  pay  the  money  on  that  day ;  he  did  not,  on  the  faith  of  Evans' 

E remise.  True,  there  had  been  no  express  promise  to  extend  the  time 
eyond  the  evening  of  the  twenty-sixth,  but  it  is  obvious  the  parties 
understood  the  right  to  perform  the  condition  existed  on  the  twenty- 
eighth,  a  rational  inference  from  their  previous  conduct. 

Kor  is  the  proceeding  premature.  It  is  a  familiar  principle  that  the 
remedial  justice  of  a  court  of  equity  is  often  most  beneficially  applied 
in  favor  of  persons  entitled  to  the  custody  and  possession  of  deeds. 
"  And  a  case  where  a  deed  has  been  delivered  in  escrow  upon  a  condi- 
tion which  has  been  fulfilled  would  seem  to  be  one  whicn  especially 
I'ustifies  and  calls  for  the  exercise  of  this  jurisdiction,  since  the  with- 
lolding  of  the  deed  interferes  with,  and  probably  prevents,  the  vesting 
of  the  legal  title."  Sta/iitonY.  Miller y  65  Barb.  58.*  This  principle 
ought  to  apply  where  the  grantee  has  done  all  in  his  power  to  fulfill  the 


*  Reversed  in  58  N.  Y.  192. 
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condition,  and  the  fulfilling  was  prevented  by  the  sole  act  of  the  grantor. 
This  is  not  the  case  where  the  plaintiff  claims  to  recover  possession  of 
land  under  an  adverse  title  distinct  from  the  defendant's  grant.  The 
plaintiff  claims  the  land  by  purchase,  and  that  the  deed  was  delivered 
m  escrow  by  the  vendor.  His  bill  is  to  compel  the  handing  over  of 
that  deed.  Unless  the  ri^ht  to  the  deed  is  clear,  he  has  no  case  at  law 
or  in  equity.  If  clear,  it  is  peculiarly  within  the  province  of  a  court  of 
equity  to  giVe  him  the  specific  reliei  to  which  he  is  entitled. 

And  now  it  is  considered  and  decreed  that  the  decree  of  the  court 
below  be  and  is  reversed. 

2.  That  the  defendants,  R.  W,  Evans  and  George  A.  Berry,  deliver 
unto  the  plaintiff,  B.  W.  Baum,  the  deed  described  in  the  bill,  within 
ten  days  after  notice  of  this  decree. 

3.  That  R.  W.  Evans,  appellee,  pay  all  costs,  including  costs  of  this 
appeal. 

4.  That  the  record  be  remitted  for  enforcement  of  this  decree. 


McDevitt's  Appeal. 

May  81,  1886. 
Will— Vesting  op  Devise— Act  op  April  8,  1833  — Trusts. 

A  testator  devised  property  to  his  son  A.  to  hold  in  trust  for  his  son  B.  during' 
the  natural  life  of  B.,  and  further  provided  as  follows:  *'I  direct  the  interest 
thereof  to  be  annually  paid  to  B.,  and,  after  his  death,  his  share  to  be  equally 
divided  among  his  chUdjen,  if  he  should  have  any,  or  to  their  issue;  the  issue 
in  all  cases  taking  the  share  which  their  parent  would  have  taken."  B.  after- 
ward died  intestate,  unmarried  and  without  issue.  In  a  contest  for  the  fund 
between  B.'s  administrator  and  the  representatives  of  the  testator,  held,  that 
the  testator  did  not  intend  to  vest  in  B.  the  corpus  of  the  estate,  but  only  the 
right  to  receive  the  interest  annually  during  his  life.* 

Appeal  of  Eliza  L.  McDevitt  from  a  decree  of  the  orphans'  court  of 
Lancaster  county,  distributing  the  balance  of  a  fund  appearing  by  the 
account  of  the  trustee  under  the  will  of  Richard  Derrick,  deceased. 

The  auditor  found  the  following  facts :  The  will  of  Richard  Derrick 
was  admitted  to  probate  on  the  5th  day  of  June,  A.  D.  1863,  and  pro- 
vided, inter  alia^  as  follows : 

"And  the  share  of  my  property  which  m^  son,  Eli  T.  Derrick,  is  or 
will  be  entitled  to  under  the  foregoing  provisions  of  this  will,  I  direct 
to  be  retained  by  my  son,  George  W.  Derrick,  as  trustee  for  the  said 
Eli  during  the  natural  life  of  said  Eli ;  and  I  direct  the  interest  thereof 
to  be  annually  paid  to  Eh,  and,  after  his  death,  his  share  to  be  equally 
divided  among  nis  children,  if  he  should  have  any,  or  to  their  issue,  the 
issue  in  all  cases  taking  the  share  which  their  parent  would  have  tftken." 

George  W.  Derrick  having  died,  Samuel  Truscott  succeeded  him  as 

trustee,  and,  after  filing  his  account,  was  discharged.     Wm.  B.  Given 

was  then  appointed  by  the  court  to  succeed  Truscott. 

^      Eli  T.  Derrick  died  on  the  31st  day  of  July,  1884,  intestate,  and  leaving 

neither  widow,  children,  nor  descendants  of  children.     He  left  no  estate. 

The  fund  was  claimed  by  the  administrator  of  Eli  T.  Derrick, 
deceased,  and  by  the  administrator  de  bonis  non  cum  testamento 
annexo  of  Richard  Derrick,  deceased. 


♦SeeSlEng.  Rep. 
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The  auditor  awarded  the  fund  to  the  administrator  of  the  estate  of 
Eli  T.  Derrick.  Exceptions  to  this  award  were  filed  and  dismissed  by 
the  court. 

Whereupon  Eliza  L.  McDevitt,  one  of  the  heirs  of  Richard  Derrick, 
deceased,  appealed. 

William  B.  Gvi)en  and  Eugene  G.  Smithy  for  appellant.  This  leg- 
acy was  never  vested  in  Eli  T.  Derrick.  It  is  evident  from  the  wnl 
that  the  testator  never  intended  that  it  should  so  vest.  The  enjoyment 
of  it  by  Eli  was  restricted  to  the  term  of  his  natural  life  and  there  was 
a  beqnest  over.  A  bequest  of  income  will  not  carry  an  absolute  estate 
in  the  principal  where  the  plain  intent  of  the  testator  is  otherwise,  and 
in  arriving  at  that  intent  tlie  words  of  the  will  must  be  permitted  to 
have  their  proper  force.  Bently  v.  Kaufm/jm^  86  Penn.  St.  99.  The 
intention  oi  the  testator  is  unmistakable.  There  was  no  direction  or 
power  given  to  any  one  to  pay  over  the  principal  or  corpus  of  this 
rund,  or  any  part  of  it,  to  Eli  T.  Derrick  at  any  time,  or  upon  the 
happening  oi  any  contingency.  The  fund  was  placed  by  the  very 
terms  of  the  bequest  into  the  hands  of  a  trustee  "  during  the  life  of 
Eli,"  with  direction  that  "  the  interest  thereof  be  annually  paid  to 
Eli,"  and  with  the  provision  immediately  following  that  "  after  his — 
Eli's — death  his  share  to  be  equally  divided  among  his  children,  if  he 
shall  have  any,  or  to  their  issue."     Thus  the  testator  cleariy  distin- 

fnished,  by  apt  expression,  between  the  limited  use  given  to  his  son, 
Hi  T.  Derrict,  and  the  entirety  which  was  to  go  to  the  children  of  Eli, 
or  their  issue.  It  was  a  gift  only  of  the  income  of  the  fund  with  a  lim- 
itation as  to  time,  and  therefore  the  corpus  of  the  fund  never  vested  in 
Eli  T.  Derrick.  MiOarcPs  Appeal,  6  Norr.  457.  Eli  T.  Derrick  had 
nothing  in  this  fund  that  was  tne  subject  of  gift,  sale  or  attachment 
The  eerfcate  was  vested  in  the  trustee  to  support  the  contingent  remain- 
der, charged  with  the  burden  of  paying  income  durii^  his  life-time  to 
Eli  T.  Derrick.  Evber's  Appeal,  30  P.  F.  S.  348.  The  trust  for  Eli 
was  an  active  one.  Ea/rp^a  Appeal,  25  id.  123 ;  AsKs  Afpeal,  2  W. 
N.  0.  360,  consequently  the  legal  estate  for  life  was  in  the  trustee  to 
perform  the  duties  imposed  by  the  donor,  and  could  not,  therefore, 
coalesce  with  any  subsequent  estate.  Dobson  v.  Ball,  10  P.  F.  S.  492. 
The  construction  of  testamentary  words  must  always  depend  in  some 
measure  on  the  special  facts.     Muber^a  Appeal,  30  id.  348. 

Mebcub,  Ch.  J.  Section  9  of  tlie  act  of  8th  April,  1833,  declares 
"  all  devises  of  real  estate  shall  pass  the  whole  estate  of  the  testator  in 
the  premises  devised,  although  there  be  no  words  of  inheritance  or  of 
perpetuity,  unless  it  appear  by  a  devise  over  or  by  words  of  limitation 
or  otherwise,  in  the  will,  that  the  testator  intended  to  devise  a  less  estate." 

The  present  contention  is,  whether  Eli  T.  Derrick  took  a  fee  in  the 
real  estate  of  his  father,  Richard  Derrick,  under  the  will  of  the  latter  ? 
The  clause  under  which  it  is  claimed  Eli  took  a  fee  contains  no  words 
of  inheritance.  It  is,  therefore,  by  implication  only  that  it  can  be 
claimed  he  took  a  fee.    Frances  JSatate,  76  Penn.  St.  220. 

In  arriving  at  the  intent  of  the  testator  we  must  seek  to  give  effect 
to  every  part  of  the  will  and  give  harmony  to  the  whole  instrument. 
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Tnrning  then  to  the  language  of  the  testator,  he  declares  all  the 
share  of  his  property  which  his  son  Eli  will  be  entitled  to  under  the 

{provisions  of  the  will  shall  "  be  retained  by  my  son  George  as  trustee 
or  said  Eli,  during  the  natural  life  of  the  said  Eli,  and  1  direct  that 
the  interest  thereof  be  annually  paid  to  Eli,  and  after  his  death  his 
share  to  be  equally  divided  among  his  children,  if  he  should  have  any, 
or  to  their  issue,  the  issue  in  all  cases  taking  the  share  which  their 
parent  would  have  taken." 

Eli  died  intestate,  unmarried  and  without  leaving  children  or  any 
descendants.  The  court  decreed  the  fund  to  the  administrator  of  Eh. 
In  this  we  think  it  erred.  The  legacy  was  not  vested  in  Eli.  A  trust 
was  created  and  George  was  made  the  trustee  of  the  whole  fund.  The 
corpus  thereof  was  never  to  be  paid  t^  Eli  nor  to  any  person  to  be 
designated  by  him.  His  whole  right  under  the  devise  was  limited  to 
the  receipt  of  the  interest  thereon.  This  he  was  to  receive  from  the 
hand  of  the  trustee.  It,  therefore,  clearly  appears  that  the  testator,  by 
words  of  limitation  in  the  will,  intended  to  devise  to  Eli  an  estate  less 
than  one  of  inheritance. 

Decree  reversed  at  the  costs  of'  the  appellee,  and  record  remanded 
with  instructions  to  make  distribution  to  the  heirs  and  devisees  of 
Bichard  Derrick,  entitled  to  the  fund. 


Bush  v,  Bekdbb. 
May  31,  1886. 

Ebplbvin — Tender— Payment—  Notes. 

A.,  who  held  promissory  notes  against  B.,  employed  C.  to  goto  B.  and  pmchase 
three  horses  from  him,  which  he  did,  paying  to  ^.  a  small  amoont  down  in  cash 
and  telling  him  to  take  the  horses  at  an  appointed  time  to  a  certain  place  and  he 
would  pay  for  them ;  at  the  time  and  place  fixed  B.  was  present  with  the  horses, 
which  were  tied,  whilst  B.  and  G.  entered  into  a  hotel  to  settle ;  there,  G.  ten- 
dered to  B.  in  part  payment  the  notes  held  by  A.  against  B. ;  these  B.  —  who  had 
at  no  time  been  informed  of  the  agency  of  G. —  refused  to  accept ;  in  the  mean- 
while the  horses  were  taken  away  by  one  in  the  employ  of  A.,  whereupon  B. 
brought  replevin  to  recover  them.  Hddt  that  B.  could  recover  as  A.,  was  not 
entitled  to  tne  possession  of  the  horses  until  he  had  paid  for  them,  and  his  tender 
of  the  notes  under  the  circumstances  would  not  be  sanctioned  in  law  as  equiv- 
alent to  a  payment. 

Error  to  the  court  of  common  pleas  of  Lancaster  county. 

This  was  an  action  of  replevin  brought  by  George  D.  Itender  a^nst 
Matthias  Bush  to  recover  possession  of  three  horses  valued  at  ^56. 
Bush  was  employed  by  Edward  A.  Ransinff,  a  horse  dealer  in  the  city 
of  Lancaster,  to  buy  horses  for  him.  On  February  3, 1883,  Bush  went 
to  Bender's  place  of  business,  near  New  Holland,  and  bought  three 
horses  for  the  sum  of  $355.  After  agreeing  upon  the  price  J§ush  paid 
Bender  $10  in  cash  and  ordered  the  norses  to  be  delivered  on  the  fol- 
lowing Monday  at  the  Black  Horse  Hotel,  in  the  city  of  Lancaster,  and 
he  would  pay  for  them.  The  horses  were  purchased  for  Kansing, 
although  that  fact  was  not  disclosed  by  Bush  to  Bender. 

On  February  5,  1883,  Bender  took  the  horses  to  the  Black  Horse 
Hotel,  where  he  was  met  by  Bush ;  the  horses  were  tied  in  the  yard  and 
the  parties  repaired  to  the  bar-room,  where  Bush,  the  partner  of  Busb^ 
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tendered  Bender  in  payment  of  the  horses  two  notes,  the  one  given  by 
Bender  to  Ransing,  on  November  22, 1882,  for  $152.20,  payable  in  sixty 
days  after  date,  and  the  other,  also  given  by  Bender  to  Ransing,  on  Sep- 
tember 18, 1882,  for  $160,  payable  in  sixty  days  after  date,  and  some 
cash,  which  with  the  $10  already  paid  made  up  the  price  to  be  paid  for 
the  horses.  Bender  refused  to  accept  tlus  tender  and  started  imme- 
diately to  the  yard  for  his  horses,  but  when  he  arrived  there  they  were 
¥>ne  —  Bush  having  had  some  person  or  persons  take  them  away, 
he  same  day  Bender  issued  a  wnt  of  replevin  for  the  horses,  where- 
upon Bush  entered  bond  with  the  sheriff  and  claimed  property.  On 
the  trial  in  court,  Bush  offered  the  two  notes  referred  to  in  evidence 
and  tried  to  have  the  damages  reduced  to  the  extent  of  the  amount  of 
the  same  with  interest,  which  was  refused. 

£.  F.  EahUmcmy  J.  A.  Coyle  and  W.  W.  FranJdm,  for  plaintiff  in 
error.  No  language  can  be  stronger,  clearer,  or  more  convincing,  in 
support  of  the  position  taken  by  the  defendant  below,  that  a  tender  of 
the  $10  paid  on  account  of  the  horses  must  have  been  made  before  suit 
brought,  than  that  used  in  Pea/racXL  v.  Oha/pm^  44:  Penn.  St.  9.  As  is 
there  said  by  Lowbie,  Oh.  J. :  "  There  is  hardly  a  discordant  thought 
in  the  reports,"  that  an  essential  element  of  a  rescission,  and  an  action 
founded  upon  it  in  cases  of  fraud,  whether  it  relate  to  real  or  personal 
estate,  is  to  first  put  the  parties  in  the  condition  in  which  they  were 
before  the  contract.  See,  also,  Ttempike  Co.  v.  Commonwealth^  2 
Watts,  433 ;  Both  v.  Ocma&y  et  al.^  30  Penn.  St.  145 ;  Stames  v.  Shire^ 
16  id.  200,  opinion  on  p.  204 ;  and  Learning  et  al.  v.  Wise  et  al.^  23  id. 
123.  In  Benjamin  on  Sales — ^fourth  American  edition — volume  1, 
section  606,  page  530,  note  2,  it  is  said :  "  No  principle  is  better  settled 
than  that  a  party  cannot  rescind  a  contract,  and  at  the  same  time  retain 
possession  of  the  consideration  in  whole  or  in  part  which  he  has  received 
under  it,"  and  in  support  of  this  statement  a  large  number  of  cases  are 
cited.  The  fact  that  the  value  of  the  property  not  returned  is  trifling 
ought  not  to  make  any  difference  in  the  application  of  this  principle. 
See  Morse  v.  Braoketty  98  Mass.  209,  and  Bassett  v.  Braniy  105  id. 
551,  558.  It  is  true  the  court  told  the  jury  that  they  would  not  say  to 
them  that  there  was  actual  fraud  in  this  case,  but  in  the  same  breath 
the  court  did  instruct  them  that  if  they  believed  the  testimony  —  recit- 
ing the  facts  in  both  parties'  testimony  —  then  there  was  actual  fraud, 
such  as  permitted  the  plaintiff  to  rescind.  We  submit  that  there  was 
no  such  fraud  in  this  case,  and  if  there  was  any  evidence  of  it,  it  was 
such  as  should  have  been  left  to  the  jury.  "  Fraud  without  damage  or 
dama^  without  fraud  gives  no  cause  of  action."     The  payment  of 

Slain  tiff's  own  debt  —  in  this  case  admitted  by  Bender  at  the  time  of 
elivery,  to  be  valid — was  no  damage.  1  Benj.  Sales  (4th  Am.  ed.^ 
639,  p.  557  and  notes.  There  is  a  vast  difference  between  this  case  and 
others  decided  in  reference  to  the  kind  of  fraud  which  will  permit  a 
vendor  to  rescind  and  replevy,  even  between  it  and  that  of  Hamer  v. 
Fisher^  58  Penn.  St.  453.  Bush  was  innocent  of  all  artifice  and  mis- 
representation ;  Bender  had  heard  that  his  notes  were  to  be  offered  to 
him,  yet  he  comes  to  the  place  of  settlement  and  brings  the  horses  to 
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the  place  of  delivery  and  left  them.  If  he  had  not  been  willing  to 
accept  his  notes  he  never  would  have  left  his  horses  alone  in  the  hotel 
yard. 

B.  F.  Dams  and  H.  M.  Rouser^  for  defendant  in  error.  "  Where 
no  time  is  fixed,  the  law  implies  that  the  terms  are  cash  on  delivery." 
1  Benj.  Sales,  §  335.  In  WeUh  v.  BM,  32  Penn.  St.,  Strong,  J.,  said  : 
"  It  is  a  condition  precedent  of  a  sale  for  cash,  in  order  to  pass  the 
property  to  the  vendee,  that  payment  should  be  made,  clearly  so,  unless 
there  has  been  delivery."  Geo.  Fogel,  in  his  testimony,  says :  "  Well, 
when  I  came  to  the  yard,  they  wanted  to  take  the  horses  out ;  they 
wanted  to  take  the  horses  away ;  Mr.  Bender  said  they  should  hold  up ; 
we  could  tie  these  horses  here;  they  should  settle  for  the  horses  before 
they  were  taken  away."  Under  this  state  of  facts,  the  property  in  the 
horses  in  dispute  remained  in  Bender.  1  Benj.  Sales,  §  336 ;  Lester  v. 
McDovyell^  18  Penn.  St.  91 ;  Henderson  v.  JUmck^  21  id.  359.  Nor 
would  the  payment  of  the  $10  earnest  money  have  any  effect  in  chang- 
ing the  title  of  the  property.  "  Whatever  may  have  been  thought  of 
some  old  writers  respecting  the  eflfect  in  the  transmission  of  property, 
of  giving  and  receiving  earnest  money,  it  is  now  considered  of  no 
importance,  or  of  the  smallest  importance,"  says  Judge  Strong  in  the 
Elgee  CoUon  Cases,  22  Wall.  180-196.  To  the  same  point,  and  also 
to  show  that  the  contract  was  merely  executory,  Neshvt  v.  Burry,  25 
Penn.  St.  208.  The  plaintiff  in  error  seems  to  rely  mainly  upon  the 
first  and  second  assignments,  to  the  effect  that  the  $10  should  have  been 
paid  before  suit  brought,  and  to  sustain  their  position  cite  Pea/rsoU  v. 
Chapin^  44  Penn.  St.  9.  The  ruling  in  that  case  only  applies  to  executed 
contracts  and  where  the  fraud  is  discovered  after  the  contract  is  executed. 
In  this  suit  the  contract  was  merely  executory,  and  the  fraud  discovered 
before  it  was  executed.  Besides,  the  grievance  complained  of  was  corrected 
on  the  trial  and  by  the  verdict,  which  specially  sets  forth,  "in  favor  of 
plaintiff  for  $355  less  $10,"  etc.  This  is  in  accordance  with  the  prin- 
ciple enunciated  in  Babcock  v.  Case,  61  Penn.  St.  431,  where  it  is 
said :  "  If  equity  requires  a  reconveyance  to  precede  suit,  it  will  be 
so  administered  ;  if  it  can  be  protected  on  the  trial,  as  it  may  be  in 
almost  every  possible  case,  it  wul  be  so  administered.  If  there  be  no 
equity  in  the  case,  but  only  an  assumption  of  it,  it  ought  to  be  dis- 
regarded." In  Bv/ms  v.  McCahe,  72  renn.  St.  314,  following  Baih 
cock  V.  Case,  it  is  said :  "  A  reconvevance  or  return  of  the  property  is 
only  required  in  order  to  prevent  the  party  from  holding  the  thing 
paid  for  and  recovering  the  price."  Same  point,  McCahe  v.  Bums  et 
al.j  66  Penn.  St.  356  ;  Spaldino  v.  Hedges,  2  id.  243 ;  Oeorge  v.  Bra- 
den,  70  id.  56 ;  Hamilton  v.  Wheeler,  14  Pitts.  L.  J.  423.  In  Bleak- 
ley*  s  Appeal,  66  Penn.  St.  187,  it  is  held  that  one  attempting  to  defraud 
another  bv  payment  cannot  ask  re-payment  from  him  attempted  to  be 
defraudea.  Jiamer  v.  Fisher,  58  Penn.  St.  453,  is  a  case  very  similar 
in  its  facts  to  the  one  in  controversy.  In  AUen  v.  Hartfidd,  76  111.  358, 
the  seller  refused  to  receive  his  own  note  in  payment  of  horses  and 
maintained  an  action  of  trover  for  their  value. 

Pee  Ouriam.    This  was  an  attempt  of  the  defendant  below  to  get 
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posaeflfflon  of  the  horses  contrary  to  the  manifest  intent  and  spirit  of 
the  contract.  He  was  not  entitled  to  the  possession  until  he  paid  for 
them.  The  ingenious  device  to  which  he  resorted  to  compel  the  applica- 
tion of  the  notes  which  he  held  against  the  other  party  cannot  receive 
the  sanction  of  law.  Having  riven  bond  in  this  action  of  replevin  and 
retained  the  horses,  on  the  rignt  being  found  against  him,  the  further 
finding  was  an  assessment  of  damages.  In  fixing  on  this  amount  it  was 
proper  for  the  jury  to  take  into  consideration  the  $10  which  he  had 

Saii     They  are  presumed  to  have  done  so,  and  to  have  returned  a  ver- 
ict  for  the  residue  of  the  damages. 
Judgment  affirmed. 

Appeal  op  State  Line  Railboad  Company. 

Maj  81,  1886. 
Railroad  Company  —  Bonds  —  Mortoaob  —  Procbedinos  op  Forbclobxtrb  — 

TSRRrrORIAL  EPPBCT  —  TlTLB  —  CONSTrrUTION. 

Bonds  were  issaed  and  a  mortga^  executed  by  a  railroad  company  operating  a 
line  of  road  located  partly  In  New  York  and  partly  in  Pennsylvania.  The  issuing 
of  the  bonds  and  execution  of  the  mortgage  were  in  contravention  of  the  policy  or 
Pennsylvania  as  declared  in  her  Constitation  and  laws.  HM,  the  property  of 
the  company  situate  in  Pennsylvania  was  not  bound  by  the  mortgage. 

Proceedings  were  instituted  in  a  New  York  court  to  foreclose  the  mortgage. 
Held,  they  were  local  and  without  extra-territorial  effect,  and  that  a  sale  there- 
under did  not  pass  title  to  the  property  of  the  company  situate  in  Pennsylvania.* 

Appeal  from  the  decree  of  the  court  of  common  pleas  of  Elk  county. 

This  was  an  appeal  from  a  decretal  order  of  the  court  below  award- 
ing an  injunction  and  appointing  a  receiver  »^^^7i^  Ute. 

The  bill  was  filed  by  plaintiffs  as  stockholders  of  the  Rochester  and 
Pittsburgh  Railroad  Company,  suing^ in  the  right  of  that  corporation. 

The  R>chester  and  Pittsburgh  Kailroad  Company  on  February  1, 
1884y  made  and  executed  in  the  State  of  New  i  ork  bonds  and  mort- 
gage for  $4,000,000.  A  part  of  these  bonds  were  issued  to  take  up 
pre-existing  bonds  amounting  to  $600,000,  and  a  mortgage  securing  the 
same,  of  tne  vaUdity  of  which  pre-existing  bonds  and  mortgage  no 
question  exists  or  is  made.  A  part  were  issued  for  other  pre-existing 
indebtedness.  A  part  of  the  remainder  was  sold,  making  m  all  about 
$2^00,000. 

The  company  was  unable  to  sell  all  of  the  bonds,  and  it  soon  became 
evident  that  it  could  not  pay  its  interest,  and  that  a  reorganization  pur- 
suant to  foreclosure  was  inevitable. 

On  the  1st  of  August,  1884,  the  company  defaulted  on  its  then  due 
interest  on  these  bonds.     As  the  default  had  been  foreseen,  a  foreclosure  • 
suit  was  begun  by  the  Union  Trust  Company  of  New  York  the  next  day 
in  the  New  York  supreme  court,  and  a  short  time  thereafter  in  Jeffer- 
son county  common  pleas,  in  this  State. 

The  complaint  in  the  New  York  suit  set  out  that  the  mortgage  was 
made  on  the  whole  line  of  road  in  New  York  and  in  Pennsylvania,  and 
praved  a  foreclosure  and  sale  of  the  whole  road  in  both  States. 

This  case  was  brought  to  trial ;  and  the  result  was  an  interlocutory 
judgment  of  foreclosure,  with  a  reference  to  determine  the  amount  due. 

♦See  Union  Trust  Co,  v.  Rochester  R,  Co,  {N.  T.\  6  East.  Rep'r,  171. 
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On  this  reference  the  amount  due  to  any  one  in  any  way  connected 
with  the  raikoad  company  as  officer  or  director  was  limited  to  the 
amount  he  had  actually  paid  to  the  railroad  company.  Stockholders, 
who  had  bought  bonds  at  seventy-five  per  cent  thereof,  were  allowed 
the  face  of  their  bonds  and  interest. 

On  the  report  of  the  referee  final  judgment  was  entered  directing  a 
sale  by  a  referee  of  the  whole  road,  the  part  in  Pennsylvania  as  well  as 
that  in  New  York,  the  execution  of  a  deed  to  the  purchaser,  and  that  pos- 
session be  given  to  the  purchaser,  and  barring  and  foreclosing  the 
defendants  from  all  right,  title  and  estate  in  the  premises. 

The  Union  Trust  Company  then  applied  for  a  decree  in  the  Jeffer- 
son county  common  pleas  m  f^ennsylvania. 

An  interlocutory  decree  was  granted,  and  it  was  referred  to  a  master 
to  ascertain  the  amount  due,  and  to  report  the  form  of  a  decree. 

The  master  reported  the  New  York  judgment,  and  that  the  amount 
therein  stated  to  be  due  was  due,  and  a  fonn  of  decree  directing  sale 
in  the  same  manner  as  directed  in  the  New  York  decree,  and  by  the 
same  person  as  referee  or  master. 

On  the  filing  of  this  report,  the  court  held  that  no  decree  for  the 
plaintiff  could  be  thereon  entered ;  that  the  cause  of  action  was  merged 
m  the  New  York  judgment,  and  that  the  sale  of  the  whole  road  in 
Pennsylvania  and  New  York  must  be  made  under *that  decree  and  dis- 
missed that  bill. 

Thereupon  the  plaintiff  proceeded  to  sell  under  the  New  York 
decree.  Adrian  Iselin  became  the  purchaser.  The  referee  executed 
to  Iselin  a  deed  of  all  the  mortgaged  property,  including  the  railroad  in 
question  in  Pennsylvania. 

On  production  of  this  deed  the  Kochester  and  Pittsburgh  Railroad 
Company,  pursuant  to  the  directions  of  the  judgment,  yielded  to  Iselin 
the  possession  of  the  mortgaged  premises,  including  the  road  in  ques- 
tion in  Pennsylvania.  Iselin  took  possession  and  operated  the  road. 
He  then  organized  two  corporations;  first,  the  Buffalo,  Rochester 
and  Pittsburgh  Railroad  Company,  in  and  under  the  laws  of  New 
York,  to  which  corporation  he  conveyed  all  the  mortgaged  property 
purchased  by  him  except  the  road  in  question  in  Pennsylvania ;  sec- 
ond, the  Pittsburgh  and  State  Line  Railroad  Company,  in  and  under 
the  laws  of  Pennsylvania,  to  which  corporation  he  conveyed  the  road 
in  question. 

Each  of  said  corporations  took  possession  of,  and  was  operating  its 
respective  properties,  operating  them  together  as  one  line  by  means  of 
a  traffic  agreement. 

The  directors  of  these  two  corporations  then  entered  into  an  agree- 
ment of  consolidation  under  the  laws  of  Pennsylvania  and  New  York. 

The  day  for  the  stockholders  of  each  corporation  to  meet  and  pass 
upon  such  agreement  had  nearly  arrived  when  this  suit  was  commenced. 

The  plaintiffs  in  this  suit  prayed,  and  the  court  below  granted  an 
injunction  restraining  such  consolidation. 

The  following  is  a  copy  of  the  opinion  of  the  common  pleas,  per 
Mater,  P.  J.: 

"  The  defendant,  the  Rochester  and  Pittsburgh  Railroad  Company, 
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is  a  consolidated  corporation  created  nnder  the  laws  of  the  States  of 
New  York  and  Pennsylvania,  in  parsaance  of  articles  of  consolidation 
and  merger  bearing  date  September  28,  1881,  and  duly  filed  in  the 
offices  of  the  secretary  of  State  of  the  States  of  New  York  and  Penn- 
sylvania. 

"  The  railroad  corporations  oat  of  which  said  consolidated  company 
was  formed  were  the  Rochester  and  Pittsburgh  Railroad  Company,*  the 
Buffalo,  Rochester  and  Pittsburgh  Railroad  Company,  the  Rochester 
and  Charlotte  Railroad  Company  and  the  Great  Valley  and  Bradford 
Railroad  Company,  corporations  organized  under  the  laws  of  the  State 
of  New  York  ;  and  the  Bradford  and  State  Line  Railroad  Company, 
and  the  Pittsburgh  and  New  York  Railroad  Company,  corporations 
created  by  and  existing  under  the  laws  of  the  State  of  Pennsylvania. 
The  aggregate  capital  stock  of  these  six  consolidating  companies,  as 
authonzed  by  their  respective  charters,  was  the  sum  of  $6,310,000. 
The  articles  of  consolidation  and  merger  provided  for  an  issue  by  the 
consolidated  company  of  shares  of  stock  to  the  amount  of  $10,000,000, 
in  exchange  for  the  shares  of  the  capital  stock  of  the  consolidated  com- 
panies in  certain  proportions  as  set  out  in  said  articles  of  consolidation. 
The  act  of  assemoly  of  the  State  of  Pennsylvania,  approved  March 
24,  1 865,  under  which  the  consolidation  of  these  various  companies 
was  effected,  provides  in  section  3,  as  follows : 

"  ^  Upon  making  and  perfecting  the  agreement  and  act  of  consolida- 
tion  as  provided  in  the  preceding  section,  and  filing  the  same  or  a  copy 
with  the  secretary  of  the  Commonwealth  as  aforesaid,  the  several  cor- 
porations parties  thereto  shall  be  deemed  and  taken  to  be  one  corpora- 
tion by  the  name  provided  in  said  agreement  and  act,  possessing  within 
this  Commonwealth  all  the  rights,  privileges  and  franchises,  and  sub- 
ject to  all  the  restrictions,  disabilities  and  duties  of  each  of  such  corpo- 
rations so  consolidated.' 

"  The  New  York  statute  provides  in  section  3,  that  upon  consolida- 
tion, *  the  said  corporations  parties  thereto  shall  be  deemed  and  taken 
to  be  one  corporation.  .  .  .  But  said  act  of  consolidation  shall  not 
release  such  new  corporation  from  any  of  the  restrictions,  disabilities 
or  duties  of  the  several  corporations  so  consolidated.' 

"  The  line  of  railway  of  the  consolidated  company  extended  from  the 
city  of  Rochester,  New  York,  to  Punxsutawney,  Jefferson  county, 
Pennsylvania. 

"The  Constitution  of  the  State  of  Pennsylvania  in  article  16,  section 
7,  provides  that  *  no  corporation  shall  issue  stock  or  bonds  except  for 
money,  labor  done  or  property  actually  received,  and  all  fictitious 
increase  of  stock  or  indebtedness  shall  be  void.  The  stock  and  indebt- 
edness of  corporations  shall  not  be  increased  except  in  pursuance  of 
general  law,  nor  without  the  consent  of  the  persons" holding  the  larger 
amount  in  value  of  the  stock,  first  obtained  at  a  meeting  to  be  held 
after  sixty  daj^s'  notice  given  in  pursuance  of  law.' 

"  To  carry  mto  effect  this  constitutional  provision  an  act  of  assembly 
was  passed  and  approved  April  18,  1874,  providing  for  the  manner  of 
increasing  the  capital  stock  and  indebtedness  of  corporations.  Vide 
P.  Laws  of  Pennsylvania,  of  1874,  p.  61.    After  said  consolidation 
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was  effected,  the  capital  stock  of  the  Rochester  and  Pittsburgh  Rail- 
road Company  was  increased  from  $10,000,000  to  $20,000,000,  which 
was  largely  in  excess  of  the  aggregate  capital  stock  of  the  corporations 
merged  and  consolidated. 

"  On  the  1st  day  of  February,  1884,  the  said  Rochester  and  Pitts- 
burgh Railroad  Company  executed  a  mortgage  to  the  Union  Trust 
Company  of  New  York,  as  trustee,  to  secure  an  issue  of  bonds  not 
exceeding  in  amount  the  sum  of  $4,000,000,  with  interest  thereupon, 
payable  semi-annually  on  the  first  days  of  February  and  August  in 
each  year,  at  the  rate  of  six  per  cent  per  annum.  This  mortgage 
included  the  entire  line  of  railway  of  the  Rochester  and  Pittsburgh 
Railroad  Company  in  the  States  of  New  York  and  Pennsylvania,  as  well 
as  thirty-nine  thousand  six  hundred  shares  of  the  capital  stock  of  the 
Rochester  and  Pittsburgh  Coal  and  Iron  Company.  The  mortgage  was 
recorded  in  the  several  counties  of  New  York  and  Pennsylvania  through 
which  the  line  of  railway  passes.  The  semi-annual  installments  of  interest 
became  due  and  were  not  paid,  whereby,  by  the  terms  of  the  mortgage, 
it  was  provided  that  where  default  was  made  in  the  payment  of  inter- 
est, and  such  default  continued  for  sixty  days,  the  principal  sum  of 
said  mortgage  debt  became  due  and  payable.  After  the  expiration  of 
the  sixty  days  the  Union  Trust  Company,  the  trustee  in  the  mortgage, 
on  the  2d  day  of  October,  1884,  filed  a  bill  of  foreclosure  in  the 
supreme  court  of  Monroe  county.  New  York,  and  on  the  30th  day  of  May, 
1885,  a  decree  was  entered  in  the  foreclosure  proceedings  had  upon 
said  mortgage,  and  John  M.  Davy  was  appointed  by  the  court  referee 
to  sell  at  public  auction  at  the  front  door  of  the  court-house  in  Roches- 
ter, New  York,  after  giving  public  notice  of  the  time  and  place  of  sale, 
the  mortgaged  premises,  or  so  much  thereof  as  may  be  sufficient  to 
discharge  the  mortgage  debt,  which  by  the  report  of  the  referee,  con- 
firmed by  the  court,  was  ascertained  to  be  the  sum  of  $2,056,292.11. 
The  sale  by  the  referee  included  the  entire  line  of  railway  both  in  the 
State  of  New  York  and  the  State  of  Pennsylvania,  and  on  the  16th 
day  of  October,  1885,  the  referee  executed  and  delivered  to  Adrian 
Iselin,  the  purchaser  of  the  mortgaged  premises,  a  deed  for  the  same, 
under  and  in  pursuance  of  said  decree,  for  the  consideration  of 
$1,110,000,  the  amount  bid  at  the  sale. 

**  The  decree  of  the  Monroe  county  court  contains,  inter  aliay  the 
following :  *And  it  is  further  ordered,  adjudged  and  decreed  that  the 
defendants  in  this  action  and  each  and  all  oi  them,  and  all  persons  claim- 
ing under  them,  or  any  or  either  of  them  after  the  filing  of  such  notices 
of  pendency  of  this  action,  be  and  are  hereby  barred  and  foreclosed  of  all 
rignt,  daim,  title,  lien,  interest  and  equity  of  redemption  in  the  said 
mortgaged  premises,  and  each  and  every  of  them.' 

*'  It  appears  in  the  record  of  said  proceedings  that  prior  to  the  mak- 
ing of  this  decree,  an  affidavit  was  made  on  behalf  of  the  plaintifl^s  and 
filed  in  the  case,  setting  forth  *  that  due  notice  of  the  pendency  of  this 
action,  a  copy  of  which  is  annexed,  was  duly  filed  in  tne  offices  of  the 
several  clerks  of  the  several  counties  through  which  the  said  railroad 
runs,to-wit:  The  counties  of  Monroe,  Wyoming,  Allegany,  Cattarau- 
gus, Livingston,  Erie  and  Genesee,  on  the  2d  day  of  October,  1884.' 
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"  This  notice  was  filed  in  conformity  with  the  provisions  of  section 
1631  of  the  New  York  Code  of  Civil  Procedure,  vide  postea. 

"  'the  plaintifEs  are  stockholders  of  the  Rochester  and  Pittsburgh 
Railroad  Company  and  have  filed  their  bill  in  which  they  aver :  That 
no  lawful  or  valid  consolidation  or  merger  was  effected  between  the  si^ 
corporations  out  of  which  the  consolidated  company  was  formed.  That 
the  articles  of  merger  and  consolidation,  under  which  it  is  claimed  such 
consolidation  was  consummated,  were  not  drawn  in  accordance  with  the 
laws  of  the  States  of  New  York  and  Pennsylvania,  but  on  the  contrar}', 
in  direct  violation  of  the  laws  of  said  States,  for  the  reason  that  the 
issue  of  shares  of  stock  of  the  consolidation  company  was  in  excess  of 
the  aggregate  capital  stock  of  the  consolidation  companies. 

^^  Conceding  that  the  increase  of  the  capital  stock  of  the  consolidated 
company  was  in  excess  of  the  amount  authorized  by  the  consolidating 
acts  of  the  States  of  New  York  and  Pennsylvania,  and  consequently 
illegal,  it  does  not  follow  that  the  consolidated  company  has  no  valid  or 
l^al  existence,  or  that  the  vahdity  of  such  consolidation  can  be  assailed 
in  this  collateral  prqpeeding.  Its  legality  can  onl^  be  questioned  by 
the  State,  and  then  only  in  a  direct  proceeding  institutea  for  the  pur- 
pose. *  Where  a  corporation  has  abused  its  powers  or  committed  acts 
which  are  unlawful,  it  nevertheless  continues  to  exist  as  a  corporate 
body,  until  the  State  or  government  which  created  it  shall,  by  a  proper 
proc^iuff,  procure  an  adjudication  and  enforce  a  forfeiture  of  the 
charter.  But  all  such  proceedings  are  at  the  instance  and  on  behalf  of 
the  State  or  government.'  Ormaby  v.  Yermont  Copper  Compcmy,  65 
Barb.  360. 

"The  invalidity  of  a  charter  cannot  be  inquired  into  collaterally,  and 
least  of  all  by  a  member  who  has  enjoyed  the  benefits  of  its  privileges. 
Dyer  <&  Co.  v.  WeUcePy  4  Wr.  157  \  U.  J.  ds  8.  B.  R.  Co.  v.  H(Ude' 
manj  1  Norr.  36. 

"  When  a  charter  has  actually  been  granted  to  certain  persons  to  act 
as  a  corporation,  and  they  are  actually  in  the  possession  and  enjoyment 
of  the  corporate  rights  granted,  such  possession  and  enjoyment  will  be 
held  against  one  wno  has  dealt  with  them  in  their  corporate  character. 
Angel  &  Ames  Corp.,  §  80. 

"  He  cannot  be  permitted  to  prove,  in  a  collateral  proceeding,  that  a 
condition  precedent  to  its  full  corporate  existence  has  not  been  complied 
with.  Wnen  there  is  a  ^  facto  corporation,  and  the  State  does  not 
interfere,  its  corporate  existence  and  its  ability  to  contract  cannot  be 
questioned.  Spahn  v.  Fwrmeri  BanTcy  13  Penn.  St.  434 ;  Commis- 
sioners V.  BolUsy  94  U.  S.  104. 

"  The  bill  further  charges,  that  the  bonds  issued  by  the  consolidated 
company,  and  the  mortgage  securing  the  payment  of  the  same,  executed 
and  delivered  to  the  Union  Trust  Company  of  New  York,  and  upon 
which  the  foreclosure  proceedines  were  had  in  the  supreme  court  of  ' 
Monroe  county,  New  York,  were  illegal  and  void  so  far  as  they  affected 
the  property  of  the  corporation  in  the  State  of  Pennsylvania.  That 
the  bonds  were  issued  in  disregard  of  article  16,  section  7  of  the  Con- 
stitution of  Pennsylvania,  and  of  the  act  of  assembly  of  April 
18,  1874,   passed  tQ  enforce   the   provisions    of    said   constitutional 
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article.  Tliat  the  issning  of  said  bonds  and  the  creation  of  said  mort- 
gage, by  reason  of  the  violation  of  the  Constitution  and  the  laws  of 
the  State  of  Pennsylvania,  became  no  lien  upon  the  corporate  property 
in  this  State.  That  bonds  and  mortgages  of  a  corporation  are  within 
the  term  *  indebtedness,'  as  declared  in  tne  Constitution,  will  hardly  be 
controverted-  *  There  surely  cannot  be  higher  or  more  dangerous  debts 
as  applied  to  corporations,'  and  they  come  within  the  meaning  and 
intention  of  the  law.  The  manifest  purpose  of  the  constitutional 
provision  and  the  act  of  April  18,  1874,  was  that  the  owners  of  corpo- 
rate property  should  be  able  to  exercise  some  control  and  supervision 
over  theirproperty  and  the  agents  who  manage  it,  and  that  stockholders 
should  be  afford^  an  opportunity  to  pass  upon  the  question  of  mort- 
gaging their  property.  Thus  by  the  adoption  of  this  constitutional  pro* 
vision,  the  State  of  Pennsylvania  has  declared  a  fundamental  policy  in 
regard  to  the  increase  of  *  the  indebtedness '  of  corporations,  and  pre* 
scribed  under  what  restrictions  and  regulations  such  indebtedness  shall 
be  created.  It  was  not  claimed  on  the  argument  that  tlie  requirements 
of  the  Constitution  of  Pennsylvania  and  the  act  of  1874  had  been 
complied  with,  in  the  issuing"  of  the  bonds  and  the  creation  of  the 
mortgf^e,  but  it  was  insisted  that  although  the  Eochester  and  Pitts- 
burgh Kailroad  Company  had  increased  its  mdebtednesa  and  had  issued 
its  bonds  and  executed  the  mortgage  so  as  to  conflict  with  the  Consti- 
tution and  laws  of  Pennsylvania,  that  they  do  not  apply  to  the  acts  of 
the  corporation  when  acting  in  New  York,  and  that  the  corporation 
having  authorized  there  the  issuing  of  the  bonds,  and  being  valid  by 
the  laws  of  that  State,  they  ai^e  valid  in  Pennsylvania. 

*'  I  do  not  assent  to  the  correctness  of  this  position.  Althouffh  by 
the  terms  of  the  consolidating  acts  of  the  two  otates,  the  consolidating 
corporations  are  '  deemed  and  taken  to  be  one  corporation,*  yet  it  has 
no  legal  existence  in  either  State,  except  by  the  laws  of  that  State,  and 
the  consolidated  company,  so  far  as  the  regulation  and  control  of  ita 
corporate  property  is  concerned,  must  necessarily  be  subject  to  the  Con- 
stitution and  laws  of  such  State,  unless  such  control  and  supervision 
have  been  surrendered.  So  that  when  the  consolidating  corporations 
became  one  corporation  by  the  co-operating  legislation  of  the  two  States, 
it  was  subject  to  all  the  provisions  of  the  Constitution  and  laws  of  Penn- 
sylvania, and  *  all  the  restrictions,  disabilities  and  duties  of  each  of  such 
consolidating  corporations.'  Vide  Consolidation  Act  of  Pennsylvania  of 
1865.  *The  statits  of  a  company  acting  under  charters  from  two 
States  is  that  of  an  association  incorporatea  in  and  by  each  of  the  States, 
and  when  acting  as  a  corporation  in  either  of  the  States,  it  acts  under 
the  authority  of  the  charter  of  the  State  in  which  it  is  then  acting;, 
and  that  only  —  the  legislation  of  the  other  State  having  no  operation 
beyond  its  territorial  limits.'  HacineJi.  R.  Co.  v.  Farmers''  Trust  Co.^ 
49  111.  331.  '  The  new  company  stands  in  the  same  relation  to  each 
State  as  the  original  company  in  that  State.'  Delanvare  JS.  H.  Tax 
case,  18  Wall.  106. 

*^  In  Cfraham  v.  B.  R.  Co,^  14  Fed.  Eep'r,  757,  in  speaking  of  the 
consolidation  of  several  railroad  companies  mto  one  company,  under  the 
laws  of  several  States,  the  court,  in  its  opinion,  says :  '  In  such  casea 
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the  corporation  has  a  common  stock,  the  same  shareholders  and  officers, 
the  same  property  and  a  single  organization,  and  is  for  most  purposes 
one  corporation.  But  it  is  a  separate  corporation  in  each  State  so  far 
that  it  18  governed  by  the  laws  of  each  State  within  its  own  territory.' 
Generally  speaking,  the  validity  of  a  contract  is  to  be  decided  by  tne 
law  of  the  place  where  it  is  made,  unless  it  is  to  be  performed  in  another 
country ;  in  the  latter  case  the  contract,  as  to  its  validity,  nature,  obli- 
gation and  interpretation,  is  to  be  governed  by  the  law  of  the  place  of 
performance.  Story  Confl.  Law,  §^  242-280.  If  valid  where  made,  it 
IS  by  the  general  law  of  nations,  jure  gentium^  held  valid  everywhere 
by  tacit  or  implied  consent  of  the  parties.     Id.,  §  252. 

"  But  there  is  an  exception  to  the  rule  as  to  the  universal  validity  of 
contracts,  which  is,  that  no  State  will  recognize  or  enforce  a  contract 
which  would  be  repugnant  to  its  policy  or  injurious  to  the  rights,  the 
interests  or  the  convenience  of  such  State  or  its  citizens.  Story  Confl. 
Laws,  §  244.  This  exception  results  from  the  consideration  that  the 
authority  of  the  acts  and  contract  done  in  other  States  as  well  as  the 
laws  by  which  they  are  regulated  are  not  propria  vigore  of  any  efficacy 
beyond  the  territorial  limits  of  that  State ;  ana  whatever  effect  is  attrib- 
uted to  them  elsewhere  is  from  comity,  and  not  of  strict  right. 

"  *  Whenever  a  State  sufficiently  indicates  that  contracts  which  derive 
their  validity  from  its  comity  are  repugnant  to  its  policy  or  are  consid- 
ered as  injurious  to  its  interests,  the  presumption  in  favor  of  its  adop- 
tion can  no  longer  be  made.'    Bank  of  Angvsta  v.  Earle^  12  Pet.  287. 

" '  No  State  is  bound  to  recognize  and  enforce  contracts  injurious  to 
its  own  interests  or  those  of  its  subjects,  although  valid  by  tne  law  of 
the  place  where  made.'  36  Am.  Dec.  571 ;  31  id.  307 ;  16  id.  212 ;  20 
id.  286. 

"  That  the  recognition  and  enforcement  of  the  contract  made  in  New 
York,  for  the  issuing  of  the  bonds  and  the  creation  of  the  mortgage, 
whereby  the  rights  of  stockholders  in  the  corporate  property  of  the 
company  in  Pennsylvania  would  be  seriously  aiSEected  and  impaired,  is 
contrary  to  the  policy  and  interests  of  this  State,  is  evidenced  by  the 
fact  that  the  State  has  incorporated  into  its  organic  law  a  prohibition 
against  the  making  of  such  contracts,  unless  by  complying  with  the 
re(juirements  of  her  constitutional  provision  and  the  laws  passed  to  carry 
it  into  effect.  The  corporation,  although  acting  in  New  York  and 
according  to  laws  of  that  State  and  having  issued  the  bonds  which  are 
valid  there,  could  not  create  a  debt  which  would  bind  the  corporate 
property  in  Pennsylvania,  in  violation  of  her  Constitution  'and  laws.  It 
would  be  in  contravention  of  the  policy  of  this  State,  as  declared  in  her 
fundamental  law,  and  such  a  contract  cannot  be  recognized  or  enforced 
here. 

"  Consequently,  the  bonds  and  mortgage  are  invalid  and  void,  and 
the  rights  of  the  stockholders  in  the  corporate  property  and  franchises 
of  the  company  in  Pennsylvania  are  unaffected,  unless  by  the  foreclos- 
ure proceedings  had  in  the  supreme  court  of  Monroe  county,  New  York, 
these  rights  have  been  extinguished  by  the  decree  and  sale. 

"  This  brings  us  to  the  consideration  of  the  legal  effect  of  the  decree 
in  that  court,  and  the  sale  made  under  it.     The  supremo  court  of  Mou- 
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roe  county,  New  York,  has  a  general  jurisdiction,  both  at  law  and  in 
equity,  and  by  the  Revised  Statutes  of  that  State,  it  is  enacted  that 
*  tne  powers  and  jurisdiction  of  the  court  of  chancery  are  co-extensive 
with  the  powers  and  jurisdiction  of  the  court  of  chancery  in  England, 
with  the  exceptions,  additions  and  limitations  created  and  imposed  by 
the  Constitution  and  laws  of  this  State.' 

"  Article  4,  section  1626  of  the  Code  of  Civil  Procedure  provides 
that  ^  in  an  action  to  foreclose  a  mortgage  upon  real  property,  if  the 
plaintiff  becomes  entitled  to  final  judgment,  it  must  direct  the  sale  of 
the  property  mortgaged,  or  such  part  thereof  as  is  sufficient  to  dis- 
charge the  mortgage  debt,  the  expenses  of  the  sale  and  the  costs  of  the 
action.' 

"  Section  1631  provides  *  that  the  plaintiff  must,  at  least  twenty  days 
before  a  final  judgment  directing  a  sale  is  rendered,  file,  in  the  clerk's 
office  where  the  mortgaged  property  is  situated,  a  notice  of  the  pen- 
dency of  the  action,  as  prescribed  in  section  1670  of  this  act,  wnich 
must  specify,  in  addition  to  the  particulars  required  by  that  section, 
the  date  of  the  mortgage,  the  parties  thereto,  and  the  time  and  place 
of  securing  it' 

^'  Section  1682  provides  that  ^a  conveyance  upon  a  sale  made  pursu- 
ant to  a  final  judgment,  in  an  action  to  loreclose  a  mortgage  upon  real 
property,  vests  in  the  purchaser  the  sam&  esta^  only  that  would  have 
vested  in  the  mortgagee  if  the  equity  of  redemption  bad  been  fore- 
closed. Such  a  conveyance  is  as  vaud  as  if  it  was  executed  by  the 
mortgagor  and  mortgagee,  and  is  an  entire  bar  against  each  of  them, 
and  against  each  party  to  the  action  who  was  duly  summoned,  and 
every  person  claiming  trom  or  under  a  party  by  title  accruing  after  the 
filing  of  the  notice  of  the  pendency  of  the  action,  as  prescribed  in  the 
last  section.' 

^^  That  this  section  only  defines  the  effect  of  the  deed  cannot  be  con- 
troverted. It  is  apparent  that  the  entire  proceedings  in  the  court  of 
Monroe  county  were  based  upon  the  statutes  of  said  State,  were  local 
in  their  character,  and  not  intended  to  have  any  extra-territorial  effect, 
unless,  as  it  is  claimed,  that  portion  of  the  decree  which  bars  the  equity 
of  redemption  of  the  mortgagor  has  that  effect.  But  it  will  be  noticed 
that  it  was  only  ^ after  filing  of  notices  of  the  pendency  of  the  action' 
that  the  defendant's  equity  of  redemption  was  barred  and  foreclosed, 
and  the  record  shows  that  this  notice  was  only  filed  in  the  counties  of 
the  State  of  New  York  through  which  the  railroad  runs  and  where  the 
mortgage  is  recorded,  thus  indicating  that  the  decree  was  to  have  no 
further  force  and  effect  than  to  bar  and  foreclose  the  equity  of  redemp- 
tion of  the  mortgagor  in  the  mortgaged  premises  in  the  State  of  New 
York.  But,  aside  from  this,  is  the  decree  of  the  New  York  court 
effective  to  pass  the  entire  title  of  the  mortgaged  premises  both  in  New 
York  and  Pennsylvania  to  the  purchaser,  and  is  it  conclusive  upon  the 
rights  of  the  plaintiffs  ? 

'*  It  is  clear  that  the  decree  of  sale,  and  the  deed  made  in  pursuance 
of  it,  are  ineffective  to  pass  the  title  of  the  property  in  Pennsylvania. 
In  speaking  of  sales  made  under  a  decree  of  a  court  of  equity  in  proceed- 
ings to  foreclose  a  mortgage,  the  author  of  Jones  on  Mortgages,  vol.  II, 
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§  1608,  says :  *  A  sale  under  a  decree  of  courts  is  in  contemplation  of 
law  the  act  of  the  court.  It  is  made  through  the  instrumentality  of 
some  officer  designated  by  statute  or  appointed  hj  the  court.  W  hat- 
ever  name  be  given  to  this  officer,  whether  master  m  chancery,  referee, 
trustee,  commissioner  or  sheriS,  in  making  the  sale  he  acts  as  the  agent 
of  the  court.'  Vide  Heyer  v.  Deavea,  2  Johns.  (N.  Y.)  Ch.  154 ;  Mayer 
V.  Wicks,  15  Ohio  St.  548. 

"  *  Though  a  person  having  the  legal  title  to  laud  in  one  State  may  be 
decreed  by  a  court  of  equity  in  another  State  to  convey  the  land,  yet 
neither  the  decree  nor  any  conveyance  by  virtue  of  it,  by  one  not  hav- 
injg  the  title,  can  operate  beyond  the  jurisdiction  of  the  court.'  Wat- 
hms  V.  Eohncmj  16  Pet.  175. 

"  *  A  court  of  chancery,  having  jurisdiction  over  the  person  who  has 
the  legal  title  to  lands  in  another  State,  may,  by  a  decree,  force  him  to 
convey  to  the  holder  of  the  equitable  title  for  whom  he  stands  as  trus- 
tee; but  it  cannot,  by  its  decree,  or  through  a  deed  of  a  commissioner, 
pass  that  title.'    Waits  v.  Waddle,  6  id.  164. 

"  It  is  claimed,  that  under  the  provisions  of  the  Constitution  of  the 
United  State^^,  the  decree  of  the  New  York  court  barring  the  equity 
of  redemption  of  the  mortgage  in  the  mortgaged  premises  is  an  adju- 
dication of  the  validity  of  the  bonds  and  mortga£:e,  conclusive  upon 
the  rights  of  the  plaintiffs,  and  a  bar  to  any  proceedings  in  this  State. 

"  Assuming  that  the  decree  was  not  local  in  its  character  and  effect, 
is  it  conclusive  upon  these  plaintiffs  % 

"  It  is  established  that  the  decree  and  judgment  of  a  court  of  com- 
petent jurisdiction  of  a  sister  State  has  the  same  credit,  validity  and 
effect  in  the  courts  of  another  State  which  it  had  in  the  State  where  it 
was  rendered.  But  it  is  as  well  settled  that  the  inquiry  is  always  open 
whether  the  court  by  which  a  judgment  was  rendered  had  jurisdiction 
of  the  person  or  thing.  ^Upon  principle,'  says  Chief  Justice  Mabshall, 
*it  would  seem  that  the  operation  of  every  judgment  must  depend  on 
the  power  of  the  court  to  render  that  judgment ;  or,  in  other  words,  on 
its  Turisdiction  over  the  subject-matter  which  it  has  determined.'  Rose 
V.  jSindy,  4  Cranch,  269.  Justice  Story,  in  his  commentaries  on  the 
Constitution,  after  stating  the  general  doctrine  established  with  regard 
to  the  conclusive  effect  of  judgments  of  one  State  in  every  other  State, 
says :  *  But  this  does  not  prevent  an  inquiry  into  the  jurisdiction  of  the 
court  in  which  the  original  judgment  was  given  to  pronounce  it ;  or 
the  right  of  the  State  itself  to  exercise  authority  over  the  person  or  the 
subject-matter.  The  Constitution  did  not  mean  to  confer  —  upon  the 
States  —  a  new  power  of  jurisdiction,  but  simply  to  regulate  the  effect 
of  the  acknowledged  jurisdiction  over  persons  and  things  within  their 
territory.'     §  1313 

" '  Want  of  jurisdiction  may  be  shown  either  as  to  the  subject-matter 
or  the  person,  or  in  proceedings  in  rem,  as  to  the  thing.'  Thompson 
V.  Whitman,  18  Wall.  457. 

"  These  authorities  fully  sustain  the  position  that  want  of  jurisdiction 
of  a  court  over  the  subject-matter  may  be  shown  at  any  time,  and  a 
judgment  rendered  in  the  absence  of  jurisdiction  is  inoperative  and 
void.     The  following  propositions  have  been  established  by  repeated 
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decisions.  Where  the  subject-matter  of  the  suit  is  strictly  local,  the 
jurisdiction  of  the  court  depends  upon  such  locality,  and  can  only  be 
exercised  in  the  State  where  tlie  subject-matter  is  located.  In  other 
words,  where  the  subject-matter  is  local,  and  the  suit  is  brought  for  the 
purpose  of  directly  anectiiiff  or  acting  upon  the  subject-matter,  and  the 
decree,  when  rendered,  and  the  relief,  when  granted,  would  operate 
directly  upon  such  subject-matter,  and  not  merely  upon  the  person  of 
the  deiendant,  then  the  situation  of  the  subject-matter  determines  the 
proper  place  for  the  exercise  of  the  jurisdiction;  the  jurisdiction  can 
only  be  exercised  in  the  State  where  such  subject-matter  is  located. 
1  Pom.  Eq.  Jur.,  §  298 ;  Miss.  <&  Mo.  B.  R.  R.  Co.  v.  Ward^  2  Black, 
485 ;  Massie  v.  Watts,  6  Cranch,  148. 

'*  On  the  other  hand,  although  the  subject-matter  may  be  local,  as  for 
example  a  tract  of  land,  still  if  the  object  of  the  suit  is  to  directly  deal 
with  and  aflfect  the  person  of  the  defendant  party,  and  not  the  subject- 
matter  itself,  and  the  decree,  when  rendered,  and  the  relief,  when 
granted,  wonld  in  fact  directly  affect  and  operate  upon  the  person  of 
the  defendant  only,  and  would  not  directly  operate  upon  the  subject- 
matter,  then  the  suit  may  be  maintained  in  any  State  where  the  court 
obtains  jurisdiction  of  the  person  of  the  defendant,  although  the  subject- 
matter  of  the  controversy  referred  to  and  described  in  tlie  decree,  and 
ultimately  but  indirectly  affected  by  the  relief  granted,  may  be  situated 
in  another  State.  1  Pom.  Eq.  Jur.  832.  Under  these  rules,  it  cannot 
be  successfully  contended  that  the  decree  of  the  New  York  court  barring 
the  equity  of  redemption  can  have  the  effect  of  transferring  any  title, 
nor  does  it  determine  the  validity  of  the  mortgage  as  to  the  property 
of  the  corporation  in  this  State.  To  hold  a  contrary  doctrine  would  be 
conferring  jurisdiction  upon  the  courts  of  one  State  to  determine  in 
what  mode  real  estate  may  be  disposed  of  in  another  State. 

**' '  No  principle  is  better  established  than  that  the  disposition  of  real 
estate,  wnether  by  deed,  descent,  or  by  another  mode,  must  be  governed 
by  the  laws  of  the  State  where  the  land  is  situated.'  Watkins  v.  HoU 
man,  6  Pet.  180. 

"  Thus  Judge  Story  declares,  that  *  not  only  lands,  but  servitudes 
and  easements,  and  other  charges  on  lands,  as  mortgages  and  rents,  and 
trust  estates,  are  deemed  to  be,  in  the  sense  of  the  law,  immovables, 
and  governed  by  the  lex  rei  sitce.  The  only  process  by  which  title  can 
be  made  to  such  liens,  or  the  only  way  by  which  such  liens  can  be 
enforced,  is  that  of  the  sitiLS?  Whart.  Confl.  Laws,  §  291.  ^So,  the 
validity  of  a  mortgage,  as  a  lien  on  land,  is  to  be  determined  by  the  law 
of  the  place  where  the  land  is  situate,  although  both  the  parties  reside  in 
another  State.'  Goddard  v.  Sawyer,  9  Allen  (Mass.),  78.  In  this  case 
both  parties  resided  in  the  State  of  New  Hampshire,  the  mortgage  was 
executed  there  and  would  have  been  valid  in  that  State. 

"  It  is  true,  however,  that  the  law  is  modified  when  the  mortgage  of 
land  is  merely  collateral  and  subsidiary  to  a  personal  contract  of  loan. 
In  such  case,  while  the  mortgage  or  pledge  cannot  be  enforced,  or  the 
land  touched,  except  in  the  court  having  jurisdiction,  it  is  otherwise 
with  regard  to  the  contract,  which  is  governed  by  the  law  of  the  place 
in  which  such  contract  has  its  proper  seat.     Whart.  Confl.  Laws,  §292. 
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But  in  such  case  proceedings  mnst  be  institnted  npon  the  principal 
indebtedness  or  personal  contract,  and  not  upon  the  collateral. 

'*  It  remains  to  consider  the  question  raised  as  to  the  right  of  these 
plaintiffs  to  maintain  this  bill. 

"  That  one  shareholder  could  maintain  the  bill  is  clear. 

" '  It  is  now  no  longer  doubted,  either  in  England  or  the  United 
States,  that  courts  of  equity  in  both  have  a  jurisaiction  over  corpora- 
tions, at  the  instance  of  one  or  more  of  their  members,  to  apply  pre- 
ventive remedies  by  injunction,  to  restrain  those  who  administer  them 
from  doing  acts  which  would  amount  to  a  violation  of  charters,  or  pre- 
vent any  misapplication  of  their  capital  or  profits,  which  might  result 
in  lessening  the  dividend  of  stockholders  or  the  value  of  their  shares.' 
18  How.  290. 

"  *  A  shareholder  in  a  railroad  coi-poration  may  enjoin  the  perform- 
ance of  an  illegal  contract.'  Morretl  v.  Boston  (&  Maine  M,  ^.,  55  N. 
H.  531  ;  Sanford  v.  Railroad  Co.,  24  Penn.  St.  378 ;  Cumberland 
VaUey  B.  R,  Coh  Appeal,  62  id.  218. 

"  But  if  such  shareholder  is  charsjeable  with  any  acts  or  omissions  by 
which  his  rights  can  be  held  waiv^  or  forfeited,  he  would  not  be  in  a 

Ksition  to  maintain  such  a  bill.  It  is  alleged  in  the  aflSdavits  presented 
^  the  defendants,  and  not  denied  in  the  counter  affidavits,  that  W.  H. 
Olmsted,  one  of  the  plaintiffs,  accepted  one  of  the  bonds  and  disposed 
of  it,  thereby  ratifying  the  act  of  the  corporation  in  the  issuing  of  the 
bonds.  * 

"  While  this  might  preclude  him  from  questioning  the  validity  of 
the  bonds  and  mortgage,  it  would  not  bar  his  right  as  a  stockholder  to 
assert  a  want  of  title  m  the  purchase  of  the  corporate  property  under 
the  foreclosure  proceedings  in  the  State  of  New  York,  and  maintain  a 
bill  for  the  protection  of  nis  interest  as  a  stockholder  in  the  corporate 
property  in  rennsvlvania.  What  has  been  said  in  regard  to  theValidity 
of  the  charter  of  the  Eochester  and  Pittsburgh  Kailroad  Company  will 
apply  as  well  to  the  charter  of  the  Pittsburgh  and  State  Line  Railroad 
Company.  The  plaintiffs  cannot  assail  its  legality  in  this  proceeding. 
My  conclusions  upon  the  whole  case  are  : 

"  First,  That  tnis  bill  can  be  maintained  by  the  present  plaintiffs, 
who  are  stockholders  of  the  Kochester  and  Pittsburgh  Railroad  Com- 
pany. 

"  Second.  That  the  issuing  of  the  bonds  and  the  creation  of  the  mort- 
age were  in  contravention  of  the  policy  of  this  State,  as  declared  in  her 
Constitution  and  the  laws  passed  to  enforce  it,  and  are,  therefore,  illegal 
and  void,  and  the  lien  of  the  niortgage  did  not  bind  the  property  of  the 
corporation  in  Pennsylvania. 

"  Third,  That  the  proceedings  had  in  the  supreme  court  of  Monroe 
county.  New  York,  for  the  foreSosure  of  the  mortgage,  were  local  in 
their  character  and  can  have  no  extra-territorial  effect. 

'*  Fourth,  That  the  decree  of  sale  and  the  deed  made  in  pursuance 
of  it  are  ineffective  to  pass  the  title  of  the  corporate  property  in  Penn< 
sylvania  ta  Adrian  Iselin,  the  purchaser,  or  his  vendees,  the  Pittsburgh 
and  State  Line  Railroad  Company. 

"  Fifth.  That  the  decree  oi  foreclosing  the  equity  of  redemption  of 
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the  mortgagor  had  only  the  effect  of  foreclosing  its  ^uity  of  redemp- 
tion in  the  mortgaged  premises  in  the  State  of  New  York. 

"  Sixth.  That  such  decree  is  not  conclnsive  upon  the  rights  of  the 
plaintiffs,  as  the  courts  of  the  State  of  New  York  had  no  jurisdiction 
to  pass  upon  the  validity  of  the  mortgage  as  to  the  property  of  the  cor- 
poration m  Pennsylvania. 

"  Seventh.  That,  although  the  issuing  of  the  bonds  by  the  corpora- 
tion while  acting  in  the  State  of  New  York  was  a  valid  corporate  act 
in  that  State,  and  could  be  enforced  there,  yet  such  contract  bein^ 
repugnant  to  the  policy  of  this  State  in  regard  to  the  increase  of 
^indeotedness'  of  corporations,  cannot  be  recognized  or  enforced  by 
the  courts  of  this  State,  and  that  the  adjudication  by  the  courts  of 
New  York  State  upon  the  validity  of  the  bonds  would  not  be  binding 
and  conclusive  upon  the  courts  of  this  State.  ^ 

"  These  conclusions  are  not  in  conflict  with  the  principles  decided  in 
the  cases  of  JHuUer  v.  DowSj  94  U.  S.  444,  or  McFUath  v.  PUU^yurah 
<&  S.  B.  Co.^  56  Penn.  St.  189.  In  neither  of  these  cases  was  the 
question  raised  as  to  the  validity  of  the  mortga^  or  the  power  of  the 
corporation  to  create  it^  The  corporation  having  the  power  to  create 
the  mortgage,  the  title  of  the  property  would  pass,  subject  to  the 
equity  of  redemption  of  the  mortgagor,  which  could  be  barred  and 
foreclosed  by  proper  proceedings.  But  where  the  power  to  create  a 
mortgage  is  wanting,  the  title  would  not  pass,  and  tnere  would  be  no 
equity  of  redemption  which  could  be  barred  or  foreclosed." 

"  Dbobbb. 

^^  And  now,  March  22,  1886,  the  above-entitled  cause  having  come 
on  for  hearing,  upon  a  motion  to  continue  the  injunction  heretofore 
granted  in  the  cause,  and  having  been  ar^ed  by  counsel  for  the  com- 
plainants and  defendants,  upon  consideration  the  court  do  order : 

"  First.  That,  pending  the  final  hearing  in  the  cause,  Tatlow  Jack- 
son be  appointed  receiver  of  all  the  property  of  the  Rochester  and 
Pittsburgh  Railroad  Company  in  the  State  of  Pennsylvania,  including 
particularly  a  line  of  railway  beginning  at  a  point  on  the  boundary  line 
between  tne  States  of  Pennsylvania  and  New  York,  and  extending 
thence  through  the  counties  of  McKean,  Elk,  Clearfield  and  Jefferson 
for  a  distance  of  about  one  hundred  miles  to  a  point  in  the  neighbor- 
hood of  Punxatawny,  in  said  Jefferson  county,  and  also  of  the  stations, 
depots,  yards  and  otner  property  appurtenant  to  and  used  in  connection 
with  said  line  of  railway. 

"  Second.  That  said  receiver  shall  proceed  to  operate  or  make  such 
arrangements  for  the  operation  of  said  line  of  railway  as  may  be  deter- 
mined to  be  for  the  interest  of  the  Rochester  and  Pittsburgh  Railroad 
Company,  and  maintain  it  as  a  highway  for  the  transportation  of  pas- 
sengers and  freight. 

*'  Third.  That  the  defendant,  the  Pittsburgh  and  State  Line  Rail- 
road Company,  its  oflScers,  agents  and  employees,  be  enjoined,  first, 
until  final  nearing  of  the  cause,  from  taking  the  earnings,  income  and 
tolls  of  the  line  of  railroad  hereinbefore  mentioned,  formerly  operated 
by  the  Rochester  and  Pittsburgh  Railroad  Company,  or  from  in  any 
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manner  interfering  with  Tatlow  Jackson,  tlie  receiver  hereinbefore  men- 
tioned, in  taking  possession,  operating  and  taking  the  earnings,  income 
and  tolls  of  the  said  line  of  railway. 

"  Fourth.  That  Adrian  Iselin  and  all  other  persons  or  corporations 
claiming  nnder  him  are  enjoined,  until  final  hearing  of  the  cause,  from 
making  any  claim  of  right  to  the  possession  of  or  title  in  said  Hne  of 
railway  by  virtue  of  the  proceedings  taken  by  the  Union  Trust  Com- 
pany of  New  York,  for  Monroe  county,  and  the  sale  directed  iii 
said  proceedings  made  at  Rochester  by  John  H.  Davy,  referee,  on  the 
16th  day  of  October,  1885. 

"  Fifth.  That  the  Pittsburgh  and  State  line  Railroad  Company  be 
enjoined  until  the  final  hearing  of  the  cause,  from  entering  into  or 
ratifying  and  confirming  any  agreement  with  the  Buffalo,  Rochester 
and  Pittsburgh  Railroad  Company,  for  the  consolidation  and  merger 
of  the  property,  rights  and  franchises  of  said  companies. 

"  Sixth.  That  all  orders  heretofore  made  in  the  cause  be  confirmed 
except  so  far  as  modified  by  th(5  decree  now  entered. 

"  Seventh.  That  before  enterinff  upon  the  duties  of  his  appointment 
the  said  receiver  diall  give  bond  m  the  sum  of  $50,000,  witn  sureties 
to  be  approved  by  the  president  judge  of  the  court." 

Wheeler  H.  PeckJiam,  Thoa.  F.  WentwaHhy  F.  Orenough  Flatt, 
BdU  <6  MoCauley  and  John  G.  Johnsony  for  appellant.  The  New 
York  supreme  court  of  Monroe  county  had  jurisdiction  of  the  proceed- 
ings for  the  foreclosure  and  sale  of  the  mortgaged  premises  Doth  in 
Pennsylvania  and  New  York,  and  properly  exercised  it.  Penn  v. 
Lord  Baliimarey  1  Ves.  444;  2  Lead.  Cases  in  Eauity,  1806  (4th 
Am.  ed.) ;  Inciter  v.  Ca/rteret^  2  Vem.  495  ;  Pittsburgh  db  SteuhenviUe 
R.  R.  Co.,  6  8. 189 ;  MuU&r  v.  Dows,  94  U.  8. 444.  The  action  was  ^ 
for  the  foreclosure  and  sale  of  the  railroad  property  of  the  mortgagor, 
the  Rochester  and  Pittsburgh  Railroad  Company,  situate  within  the 
State  of  New  York  and  Pennsylvania,  as  covered  by  the  mortgage  of 
February  1,  1884.  This  railroad  extended  from  Buffalo  in  the  State 
of  New  York  to  Brockaway  in  the  State  of  Pennsylvania.  The  bill  as 
filed  alleged  the  default  in  the  payment  of  interest  for  over  sixty  days, 
by  which  the  whole  principal  sum  became  due,  and  praved  the  court 
for  a  decree  for  the  payment  of  the  money,  and  in  deiault  of  that,  the 
foreclosure  and  sale  of  the  said  property,  so  covered  by  the  mortgage. 
The  defendants,  having  intervened,  nled  answers,  and  every  thing  wmch 
either  was  or  could  l^ve  been  set  up  as  a  defense  to  the  suit  is  con- 
dnsively  presumed  to  have  been  so  done  in  the  proceedings.  Pray  v. 
Eeqenum,  98  N.  Y.  353 ;  Revere  Go.  v.  Democky  90  id.  33 ;  Pririgle 
V.  WoolcUmHhj  85  id.  427 ;  Graham  v.  R.  R.  Co.,  14  Fed.  Rep'r,  753 ; 
Ceet  V.  TayloTj  16  S.  &  R  282 ;  White  v.  Reynolds,  3  Penn.  97. 
A  defendant  who  fails  to  plead  or  prove  that  a  bond  was  procured  by 
fraud  will  be  precluded  by  the  judgment  from  relying  on  the  fraud  in 
a  suit  on  the  bond.  Lewia  v.  Neuzdl,  2  Wr.  222.  And  in  Burke 
V.  Miller,  4  Gray,  114,  a  recovery  on  a  note  was  held  conclusive  that  it 
was  due  in  a  suit  on  a  mortgage  given  as  security  for  its  payment.  Ceet 
▼.  Taylor  ond  White  v.  ReynUda,  supra,  are  to  a  similar  effect.  And  see 
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generally  as  to  the  conclusive  eflEect  of  a  judgment  of  a  foreign  tribunal, 
note  to  jDuehess  of  Kingston's  case,  2  Siii.  L.  C.  761  (7th  Am.  ed.).  As 
the  rule  is  stated  by  the  learned  editor  (p.  762) :  "  When,  however,  it 
is  made  to  appear  that  a  transaction  has  undergone  a  judicial  investiga- 
tion, the  presumption  that  the  judgment  covers  the  whole  is  irrefragable 
and  cannot  be  overcome  by  the  clearest  proof,  that  no  evidence  was 
given  on  part  of  the  plaintiff  or  that  the  defendant  failed  to  take 
advantage  of  a  defense  that  might  have  been  made  available ; "  citing 
EUheffer  v.  Horr,  17  S.  &  R  319  ;  Bellows  v.  Forsyth,  24  How.  183, 
and  other  cases.  This  is  an  attempt  to  assert  a  title  for  the  property 
in  possession  of  the  appellant,  and  in  such  cases  equity  will  not  inter- 
fere. SchleckCs  Appeal,  10  S.  172.  The  pendency  of  the  present 
suit  is  notice  to  all  parties,  and  neither  the  complainants  nor  the 
Rochester  and  Pittsburgh  Railroad  Company  could  be  injured,  as 
parties  dealing  with  the  appellant  would  take  with  full  notice  of  the  lis 
pendens,  Osoorn  v.  Taylor,  5  Paige  Ch.  515.  The  issue  of  bonds 
was  lawful  under  the  Constitution  and  laws  of  Pennsylvania,  and  is  not 
governed  or  controlled  by  the  prohibition  in  article  16,  section  7  of  the 
Constitution..  There  is  nothing  in  the  provisions  of  article  16,  section 
7  of  the  new  Constitution,  nor  in  those  of  the  act  of  18th  April,  1874, 
which  renders  invaUd  the  mortgage  in  question,  nor  the  bonds  thereby 
secured.     In  support  of  this  proposition  we  submit  the  following : 

First.  The  power  to  borrow  and  to  secure  the  repayment  of  money, 
necessarily  incidental  to  all  corporations,  was  not  thereby  taken  away. 

Second.  Even  if  such  article  and  act  be  construed  as  depriving  every 
corporation  of  the  power  to  increase  its  indebtedness,  they  are  mappli- 
cable  to  the  present  transaction,  because  while  as  to  part  of  the  loan 
there  is  no  affidavit  of  averment  that  by  the  creation  of  the  bonds  or 
mortgage  no  actual  increase  resulted,  there  is  positive  proof  that  a 
large  pre-existing  debt  was  satisfied  by  the  mortgage  moneys. 

Thvrd.  Even  if  said  article  and  act  be  thus  construed,  and  if  this  tran- 
saction did,  in  reality,  result  in  such  an  increase,  yet,  as  an  increase  was 
not  its  necessary  result,  the  purchasers  of  the  bonds,  being  ignorant 
thereof,  had  a  right  to  presume  that  the  money  was  borrowed  for  a 
legal  purpose,  viz.,  the  liquidation  of  a  pre-created  debt. 

Fourth.  At  worst,  a  power  to  borrow  money  was  vested  in  the  direct- 
ors, subject  only  to  the  going  through  certain  preliminary  formalities. 
If  it  was  exercised  without  such  formalities,  the  act  was  one,  not  vlt/ra 
vires,  but  intra  vires,  and  was,  therefore,  capable  of  ratification.  In  our 
case  there  was  an  actual  ratification  by  the  subsequent  acquiescence  of 
the  stockholders,  and  by  the  use  and  retention  by  the  corporation  of 
the  money  received. 

Fifth.  Its  seal,  affixed  to  the  bonds  and  mortgage,  was  a  binding 
affirmance  by  the  railroad  company  of  the  fact  tliat  all  pre-requisite 
formalities  had  been  complied  with. 

Sixth.  The  mortgage  was  a  conditional  sale  by  the  railroad  company, 
defeasible  only  upon  the  terms  therein  set  forth.  Until  it  has  performed 
these  conditions  it  cannot  claim  the  defeasance. 

First  sub-point.  It  is  elementary  law,  that  corporations,  by  the  very 
fact  of  their  creation,  are  authorized  to  incur  obligations  and  to  con- 
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tract  debts,  in  the  transaction  of  their  ordinary  business,  because  it  is 
impossible  for  them  to  act,  without  so  doing.  "  A  corporation  may 
transact  all  such  matters  as,  being  auxiliary  to  its  primary  business,  are 
transacted  by  ordinary  individuals  under  similar  circumstances.  .  . 
A  corporation,  by  the  laws  of  its  creation,  ha^  the  same  capacity  to  buy 
and  sell  that  an  individual  has  who  is  competent  to  make  contracts. 
Every  corporation,  as  such,  has  the  capacity  to  take  and  grant  property, 
and  to  contract  oblivions,  in  the  same  manner  as  an  individual." 
Green's  Brice's  Ultra  V  ires,  66.  "  It  is  a  well-known  principle,  that  a  cor- 
poration, like  a  natural  person,  has  the  right  to  carry  on  its  legitimate 
bnsiness  by  the  les^al  and  necessary  means,  not  prombited  by  Taw  and 
by  its  charter."     ounbury  Hailroad  v.  Zewis^  9  Casey,  37. 

Third  sub-point.  JUcMasters  v.  Heedj  1  Gr.  47.  "  jS^otes  given  by 
a  corporation  on  a  purchase  of  property  are  not  void  because  the  pur- 
chase may  probably,  but  not  necessarily,  be  in  excess  of  its  powers." 
Mo88  V.  xiossie  Lead  M.  Co.y  5  Hill,  137.  "In  the  absence  of  con- 
trary proof,  the  promissory  note  of  a  corporation  will  be  presumed  to 
have  been  given  in  its  legitimate  business.^'  Olcott  v.  Tioga  R.  -ff.,  27 
N.  Y.  545.  "  If  a  corporation  purchase  lands  at  sheriffs  sale,  it  will  be 
presumed  to  be  for  corporate  purposes  until  the  contrary  be  shown." 
Ejx  parte  Penn,  Ins.  Co.^  7  Cow.  540.  The  English  rule  is  thus 
summed  up  by  Lord  St.  Leonards  in  Eastern  Countdes  jRailway  v. 
Hawkes^  5  H.  of  L.  Cases,  381. 

Fourth  sub-point.  Whart.  Agency,  82 ;  Mendorf  v.  Wichershma^  1 
S.  88 ;  Moss  v.  Rossie  Lead  M.  Co.^  5  Hill,  137 ;  Fisher  v.  La  Rue^ 
15  Barb.  323 :  Allegh^y  City  v.  McChester,  2  H.  83 ;  Houghton 
V.  Dodge^  6  Bos.  326  ;  Episcopal  Churchy  1  Pick.  373  ;  Orove 
V.  Hodges,  5  S.  515 ;  Smith  v.  HuU  Glass  Co,,  73  E.  C.  L. 
925;  Renter  v.  Tel.  Co.,  6  E.  &  B.  341;  Kelsey  v.  Craw- 
ford Bank,  69  Penn.  St.  426  ;  Bank  v.  Bank,  1  Pars.  267. 
See,  also,  upon  this  point,  Titus  v.  Catawissa  R.  R.,  5  Phila.  172 ; 
New  Hope  v.  Ba/nk,  3  N.  Y.  166 ;  16  Wis.  120 ;  L.  R.,  5  P.  C.  391 ; 
St.  BoHkdlomew  Church  v.  Wood,  2  W.  N.  C.  257 ;  Phosphate  Co. 
V.  Chreen,  L.  R,  7  C.  P.  63 ;  Turquand  v.  Marshall,  L.  K.,  4  Ch. 
376 ;  In  re  R.  R.  Co.,  id.  748. 

Fifth  sub-point.  Stamping  with  the  corporation  seal  '^  implies  jorima 
facie  antecedent  authority  for  its  use."  Uhurch  v.  Wood^  2  W.  N.  C. 
257 ;  Mineri  Bitch  Co.  v.  ZaUenhach,  37  Cal.  543 ;  Monument  Naffl 
Bank  v.  Globe  Works,  101  Mass.  57;  N.  Y.  C.  R.  R.  v.  SchuyUr, 
34  N.  Y.  30 ;  Madison  R.  R.  v.  Norwich  S.  S,  24  Ind.  457  ;  Comma's 
of  Knox  Co.  V.  AspinwaU,  21  How.  541 ;   Re  County  Life  Ins.  Co., 

L.  R.,  5  Ch.  387:  Fountaine  v. ,  L.  R.,  5  Eq.  316 ;  Prince  of 

Wales  Ass.  v.  Harding,  E.  B.  &  E.  220 ;  Webb  v.  Ccmtm'rs,  L.  R.,  5 
Q.  B.  642;  Re  La/nd  Credit  Co.,  L.  R.,  4  Ch.  468  ;  Agar  v.  Athe- 
ncBum  Life  Ass^  3  C.  B.  (N.  S.)  725 ;  Royal  British  Bank  v.  Tur- 
quand,  6  E.  &  B.  327 ;  Turnpike  Co.  v.  Myers,  6  S.  &  R.  12 ;  North 
V.  HaOenJbach  M.  Co.,  L.  R.,  2  C.  321. 

Sixth  sub-point.  The  loan  was  contracted  and  the  money  borrowed 
by  the  consolidated  company  in  the  State  of  New  York,  where  the 
transaction  was  perfectly  valid.     For  all  practical  purposes,  except, 
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perhaps,  that  of  citizenship,  the  consolidated  corporation  is  one.  It 
has  a  common  stock,  the  same  shareholders  and  omcers,  the  same  prop- 
erty and  a  single  organization.  Oraham  v.  R.  E.  Go.^  14  Fed.  Kep  r, 
753.  That  tne  consolidated  corporation  is  but  one  corporation, 
except  for  certain  purposes,  is  well  settled.  Pennsylvania  Statute 
Act,  May  16,  1861,  23  P.  L.  702;  2  Purd.  Dig^l430,  pi.  75;  J^or- 
ner^  V.  BdUtTom  Co,,  18  Fed.  Rep'r,  50  ;  Korer  Kail.  38,  588-9,  596. 
The  judgment  in  New  York  is  conclusive,  and  estops  defendants  from 
setting  up  their  present  claim  here.  Bxirke  v.  Miller ,  4  Gray,  224 ; 
Morgan  v.  dapp,  101  U.  S.  551.  The  issue  of  bonds,  if  in  contra- 
vention of  the  form  prescribed  by  the  Constitution  of  Pennsylvania,  is 
voidable  only  and  not  void.  PtMman  v.  Vpton^  96  U.  S.  328  ;  Harm/ 
V.  Illinois  Midland  My.  Co.^  not  yet  reported,  U.  S.  S.  Ct. ;  Thomas 
V.  atizens'  By.  Co,,  104  111.  462;  Mor.  Corp.,  §§  48,  71;  1  Wood 
Rv.  Law,  554 ;  Zahrishie  v.  Cincinnati  B.  B.  Co.,  23  How.  381. 
Whatever  right  to  sue  exists  is  in  the  Rochester  and  Pittsburgh  Rail- 
road Company,  and  a  stockholder  cannot  sue  until  after  request  made 
and  refused.  Without  elaborating  upon  this  familiar  principle  of  law, 
it  is  sufficient  to  say  that  the  bill  must  set  forth  in  detail  the  effort  to 
secure  the  desired  action  by  the  corporation,  or  a  sufficient  excuse  for 
not  having  requested  it.  Bronson  v.  Za  Crosse  B.  B.  Co.,  2  Wall. 
283;  Memphis  City  v.  Dean,  8  id.  64;  Dodge  v.  Woolsey^  18  How. 
331-345  ;  Mor.  Corp.,  §  383  et  seq.,  and  cases  cited.  Again,  the  bill 
should  contain  allegations  that  the  complainants  were  stockholders  at 
the  time  of  the  act  complained  of.  Damemeyer  v.  Cclema/n,  17  Fed. 
Rep'r,  101.  The  bill  is  bad  as  multifariou8,^and  would  be  so  held  on 
demurrer.  1  Dan.  Ch.  Pr.  334;  1  Story  Eq.  PI.  271.  No  reason  is 
shown  why  the  injunction  to  restrain  the  consolidation  of  the  New  York 
and  Pennsylvania  companies  should  have  been  granted.  Bobinson  v. 
Atlantic  dk  Or.  West.  B.  B.  Co.,  16  P.  F.  S.  160 ;  C.  P.  <&  A.  v.  Erie^ 
7  Casey,  380 ;  Murray  v.  Ballou,  1  Johns.  Ch.  579 ;  Green  v.  6toy- 
lor,  4  id  38 ;  Skeel  v.  Spraken^  8  Paige,  182 ;  Harrin^gton  v.  Slade,  22 
Barb.  166. 

Bichard  C.  Dale,  T.  C.  Hippie  and  Samuel  DicJcson,  for  appellees. 
The  rule  of  practice  is  well  established  in  this  court,  that  upon  appeals 
from  an  order  granting  a  preliminary  injunction,  the  merits  of  the  case 
will  not  be  considered.  Such  questions  are  to  be  reserved  for  final 
hearing.  This  rule  is  distinctly  stated  by  Sharswood,  Ch.  J.,  in  Truby*s 
Appeal,  15  Norr.  52,  and  has  been  acted  upon  by  this  court  in  numer- 
ous cases.  If  the  merits  of  the  case  are  to  be  considered,  however,  it 
may  be  proper  to  formulate  and  support  a  few  propositions  which  are 
at  the  basis  of  the  opinion  delivered  in  the  court  below.  The  proceed- 
ings in  the  supreme  court  of  New  York,  under  which  the  Rochester 
and  Pittsburgh  Railroad  Commny  was  sold  by  referee,  were  ineffective 
to  pass  any  title  to  the  line  of  road  and  other  property  in  Penn^lvania. 
Note  to  Pen/nv.  Lm*d  BaUim^yre,  2  Lead.  Cas.  in  Eq.  1830 ;  Morris  t. 
Bemington,  1  Pars.  Eq.  387.  The  result  of  the  cases  as  a  whole  would 
seem  to  be  that,  as  the  right  of  real  property  is  essentially  local,  and 
can  only  be  enforced  at  law  by  a  recourse  to  the  local  tribunals,  equity 
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will  follow  the  law,  and  refuse  to  assume  a  power  which. might  further 
the  purposes  of  justice  in  particular  instances,  but  would  ultimately 
disturb  the  comity  which  ought  to  exist  between  the  courts  of  different 
nations,  by  bringing  the  decisions  of  foreign  tribunals  into  conflict  with 
those  of  the  locxca  rei  aiUB.  Northern  Indiana  R.  B.  Co.  v.  Michigan 
Central  R.  R.  Co.,  15  How.  233 ;  Watts  v.  Waddle,  6  Pet.  389,  400 ; 
Story  Eq.  Jur.,  §  744  a;  Story  Confl.  Laws,  §§  463,  643.  The  power 
of  chancery  to  restrain  a  defendant  from  instituting  legal  proceedings 
obviously  extends  to  the  prohibition  of  suits  beyond  its  jurisdiction,  m 
order  to  prevent  an  evasive  recourse  to  the  tribunals  of  other  States  or 
Territories,  Pearce  v.  Olney,  20  Conn.  544 ;  Dehon  v.  Foster,  4  Allen, 
545.  The  doctrines  relating  to  this  branch  of  the  subject  have  been 
fully  considered,  ante^  notes  to  the  Earl  of  Oxfords  case,  1316-1318, 
1396-140L  In  Hilliard  on  Mortgages,  volume  2,  pages  30-45,  is  found 
a  very  full  and  exact  history  of  the  development  of  proceedings  upon  a 
mortgage.  The  right  of  the  State  to  regulate  the  transmission  of  title  to 
real  estate  within  its  boundaries  is  one  which  has  always  been  jealously 
guarded.  Even  the  Federal  courts  have  recognized  the  binding  character 
of  such  regulations.  In  Brine  v.  Ins.  Co.^  96  U.  S.  627,  a  judgment  of 
the  circuit  court  for  Illinois  was  reversed  by  the  supreme  court  of  the 
United  States  because  the  Federal  court  failed  to  give  force  toa  State  stat- 
ute giving  to  a  mortgagee  twelve  months  in  which  to  redeem  after  fore- 
closure. Particularly  will  the  courts  of  Pennsylvania  not  recognize  the 
validity  of  a  New  \  ork  decree  of  sale,  when  the  New  York  courts  have 
themselves  declined  to  recognize  foreclosure  proceedings  in  other  States 
upon  the  lines  of  a  consolidated  road  running  through  several  States.  See 
AiUmtic  <&  Cheat  Western  cases,  55  How.  Pr.  275,  286 ;  57  id. 
dy  16,  26.  The  mortgage  of  February  1,  1885,  was  void  so  far  as 
rdated  to  property  in  Pennsylvania.  Const.  1874,  art.  16,  §  7 ; 
Hayes  v.  SoUy  Springs,  114  IT.  8.  120.  A  consolidated  corporation 
formed  by  the  consolidation  and  merger  of  corporations  existing  under 
the  laws  of  diflferent  States  remains,  as  to  its  property  and  franchises 
within  each  State,  subject  to  the  laws  of  each  State,  even  though  the 
legislation  authorising  soch  consolidation  expressly  provides  that  after 
consolidation  the  several  corporations  shall  become  one.  Chesapeake  & 
Ohio  B.  B.  Co.  V.  Virginia,  94  U.  S.  726  ;  Ohio  <&  Miss.  B.  B.  Co. 
V.  Wheeier,  1.  Black,  286.  The  bill  in  this  case  is  not  a  substitute  for 
an  ejectment  SohlechCs  Appeal,  10  P.  F.  S.  172 ;  Big  Mountain 
Imo.  OoU  Appeal,  4  8.  861 ;  Green's  Brice's  Ultra  Vires,  277,  n.  a. 
'*  Tlie  primary  party  to  bring  suit  in  regard  to  corporate  rights  or  cor- 
porate property  is  the^  corporation  itself,  but  when  the  corporation 
refuses  to  bring  the  action,  or  the  parties  to  be  proceeded  against  are 
in  control  of  me  corporation,  one  stockholder  may  bring  action  in  his 
(iwn  name  in  behalt  of  all,  to  which  suit  the  corporation  must  be  a 
party  defendant,"  citing  Dodge  v.  Woclsey,  18  How.  881 ;  Samud  v. 
HoUaday,  1  Woolw.  400;  Heoith  v.  Erie  B.  B.,  8 Blatch.  347 ;  Breioer 
V.  I^eaire,  104  Mass.  378;  Braum  v.  Vandyke,  8  N.  J.  Eq.  795; 
Butts  v.  Woods,  87  N.  Y.  317. 

Per  Oubiam.    This  decree  is  affirmed,  the  preliminary  injunction 
continued,  and  tl^  appeal  dismissed  at  the  costs  of  the  appelhmt. 
Vol.  VIII.— 88  005 
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Appeal  of  Bovaibd  &  Seyfang. 

Maj  81,  1886. 

Patent  —  Equitt. 

A.  owned  a  patent  upon  drilling  jars  for  artesian  wells;  he  granted  to  B.  a 
license  to  make  and  sell  the  character  of  jars  patented,  B.  to  render  monthly 
accounts,  pay  a  royalty  on  each  set  made,  and  keep  a  book  containing  a  list  of  the 
work  done,  to  whom  sold  and  the  dates,  which  book  was  to  be  open  to  the  inspec- 
tion of  A.  Held,  that  B.  was  obliged  to  pay  so  long  as  he  continued  to  manufac- 
ture within  the  running  of  the  patent,  and  that  he  was  bound  to  account.  Held, 
also,  that  A.  could  enforce  his  rights  through  the  aid  of  the  equity  side  of  the 
court. 

Appeal  from  the  decree  of  the  court  of  common  pleas  of  McKean 
county. 

This  was  a  bill  in  equity  for  an  account  for  discovery  and  injunction 
in  aid  of  the  account,  ana  the  payment  of  royalties  under  a  written 
agreement  of  license  for  making  drilling  jars  for  deep  artesian  and  oil 
wells,  under  a  patent. 

James  C.  Boyce,  If.  B.  Smiley ^  David  Sterrett  and  M.  F.  EUioU^ 
for  appellants.  If  patentee  join  issue  upon  an  allegation  made  by  a 
licensee,  contrary  to  an  admission  in  his  deed,  instead  of  pleading  the 
estoppel,  the  deed  will  be  evidence  for  the  patentee,  but  will  not  as 
evidence  be  conclusive.  Bowman  v.  Rostrum,^  2  Ad.  &  El.  295,  cited 
in  Curtiss  Patents,  §199.  Matter  of  estoppel  should  be  specially  pleaded 
as  such.  1  Chit.  PI.  509.  When  the  matter  which  operates  as  an 
estoppel  appears  on  the  face  of  the  declaration,  the  plaintiff  may  demur 
to  a  plea  by  which  the  defendant  attempts  to  set  up  such  matter  as  a 
defense.  1  Saund.  418,  note  1 ;  anU^  487 ;  see  Steph.  (2d  ed.)  217.  In 
covenant  by  the  assignee  of  a  lessor,  if  the  declaration  allege  that  the  les- 
sor was  seized  in  fee,  and  conveyed  by  lease  and  release,  the  defendant 
may  traverse  the  seizin  in  fee.  tSeymour  v.  Franco^  after  Trinity  Term, 
1828,  7  Law  Jour.,  18  K.  B. ;  and  WhiUon  v.  Peacock^  in  C.  P.,  3d 
June,  1835,  Shearman,  attorney;  ante^  364;  4  Bing.  403;  4  Moore,  5. 
Estoppel  by  record  and  by  deed  must,  in  order  to  make  them  binding, 
be  pleaded,  if  there  be  an  opportunity,  otherwise  the  party  omitting 
to  plead  it  waives  the  estoppel,  and  leaves  the  issue  at  large,  on  which 
the  jury  may  find  according  to  the  truth.  Freeman  v.  (X>oke^  6  D.  & 
L.  187 ;  Reg.  v.  Houghton^  1  El.  &  B.  500.  The  agreement  not  to 
manufacture  other  drilling  jars  than  those  covered  by  the  patent  was 
an  agreement  in  restraint  of  trade  and  cramping  to  the  deiendants  in 
the  pursuit  of  their  legitimate  occupation,  and  in  the  manufacture  of 
ffooos  desired  by  their  customers ;  therefore,  equity  should  not  enforce 
it,  but  the  plaintiffs  should  be  left  to  their  remedies  at  law.  Keeler  v. 
Taylor^  53  Penn.  St.  467 ;  Oumpera  v.  Rochester,  56  id.  194 ;  Har- 
kinson's  Appeal,  78  id.  196 ;  GWis  v.  Ball,  2  Brewst.  342.  A  bill 
for  an  account  must  aver  an  indebtedness  to  the  plaintiff,  at  the  time  of 
fihng  it.  Volmer  v.  McOavley,  7  Phila.  382 ;  Meiz  v.  Bamham,  8  id. 
267.  It  was  decided  in  White  v.  Lee,  5  Banning  &  Arden,  672,  by 
Jud^  Lowell,  in  the  United  States  circuit  court  for  the  district  of  Mas- 
sachusettSy  that  a  licensee  may  surrender  his  license  and  defend  against 
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the  patent.  It  was  also  decided  in  Moody  v.  Tdber^  5  Official  Gazette, 
273,  that  a  letter  written  by  a  licensee  declaring  the  license  at  an  end 
was  sufficient  to  end  the  license.  If  a  lease  is  granted  for  seven,  four- 
teen or  twenty-one  years,  the  lessee  only  has  the  option  at  which  of  the 
above  periods  the  lease  shall  determine.  Dann  v.  Superior^  31  B.  & 
P.  399,  442 ;  Dann  v.  Swpe7^\  7  Ves.  231 ;  Price  Y.Dyer,  17  id.  363. 
So,  where  the  lease  was  for  fourteen  or  seven  years,  on  the  ground  that 
every  doubtful  grant  must  be  construed  in  favor  of  the  grantee.  Doe 
d.  Wdb  V.  Dixon,  9  East,  16.  A  lease,  for  so  long  as  the  lessee  should 
continue  t6  inhabit  the  farm  houle  and  actually  occupy  the  land,  and 
not  let  or  part  with  the  lease,  upon  his  ceasing  to  inhabit,  immediately 
became  forfeited.  Doe  d,  Lookwood  v.  ClarKy  8  East,  185.  And  see 
Doe  d.  Norfolk  v.  Hauke,  9  id.  481.  Where  a  plaintiff  has  other 
adequate  remedy  to  compel  the  discovery  sought  for,  a  bill  of  discovery 
will  be  dismissed.  MiCn^s  Appeal,  Sup.  Ct.  Penn.,  Jan.  25,  1886 ;  2 
Atlantic  Rep'r,  534. 

Joshua  Douglass  and  W,  B.  Chapman  cfe  Son,  for  appellees.  The 
admission  in  the  agreement  of  the  plaintiff's  ownership  oi  the  patent  is 
prif}ia  facie  complete  evidence  of  the  same  until  attacked  by  evidence 
showing  cause  of  complaint.  ''Having  taken  the  Ucense  he  is  estopped 
by  any  admissions  which  it  contains  unless  he  can  avoid  their  effect  by 
showing  that  he  was  deceived  or  misled,"  Curtiss  Patents,  §§215, 
21&-217.  The  jurisdiction  of  courts  of  equity  by  interlocutory  ini unc- 
tion against  breach  of  covenant  or  agreement  is  in  aid  of  the  legal 
right,  and  has  been  assumed  for  the  advancement  of  justice.  Kerr 
Injunc,  493.  In  McClv/rg*8  Appeal,  58  Peon.  St.  51  (1868),  this  branch 
of  equity,  viz. :  the  restraining  by  injunction  the  breach  of  a  trade  con- 
tract stipulating  for  an  exclusive  right,  was  fully  recognized  in  this 
case.  As  to  jurisdiction  in  equity,  act  October  13,  1840,  Purd.  Dig. 
692.  In  DicKs  Appeal,  — Samuel  jB.  Dick  and  the  Gibbs  db  Ste7*reU 
Manufacturing  Co.  v.  Bovaird  <&  Seyfang,  this  case  —  reported  in 
106  Penn.  St.  589,  Trunkey,  J.,  in  delivering  the  opinion  of  the 
court,  said:  "The  learned  judge  of  the  common  pleas  rightly  ruled 
that  the  bill  set  out  a  case  suable  in  account-render,  and,  therefore, 
within  the  general  statute  of  1840.'*  Further  reference  on  the  same  sub- 
ject is  respectfully  made  to  the  following :  Wesley  Church  v.  Moore,  10 
Penn.  St.  273-279  ;  Shriver  <&  Dilvxyrth  v.  Nimick  et  aL,  41  id.  80 ; 
Da/n2eisen^8  Appeal,  73  id.  65  ;  AUison^a  Appeal^  77  id.  221 ;  WiU 
heVrrUa  Appeal,  79  id. ;  Passyunk  Building  Association's  Appeal,  83 
id.  441 ;  Darlington's  Appeal,  86  id.  512 ;  Ressler  v.  Witner,  1  Pear. 
174;  Oam^ddfo  v.  Hood,\di.  269  ;  Adams  Eq.  57,  §§  1,  2,  3-- 182-3, 
and  notes  §  77;  Bisp.  Eq.  526,  §  481  et  al  ;  Brightly  Eq.  118,  121, 
125  ;  1  Story  Eq.  64,  69 ;  id.  439,  69 ;  Port  v.  Kimberly,  9  Johns. 
493  ;  Taylor  v.  Tayltyr,  43  N.  Y.  584.  The  prayer  in  the  bill  for 
general  relief  entitles  the  complainant  to  any  relief  which  is  consistent 
with  the  case  made  m  the  bill.  Bailey  v.  Burton,  8  Wend.  344 
WiOcvn  V.  WUkvn,  1  Johns.  Ch.  117 ;  Story  Eq.  PI.  40,  41  and  note 
Warpe  v.  Qould,  15  Me.  82 ;  Brown  v.  McDonald,  1  Hill  Ch.  302 
1  Daniels  Ch.  Pr.  383,  and  cases  cited ;  Beaum,ont  v.  BouUter^  5  Yes. 
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485 ;  Polk  v.  Lord  Clinton^  12  iJ.  63 ;  Reed  v.  Cramer^  1  Green 
Ch.  277  ;  BUolcer  v.  Bingham,  3  Paiffe  Ch.  246  ;  £>.  <&  H.  C.  Co.  v. 
Penn,  Coal  Co,,  9  Harr.  131.  The billin  this  case  being  for  discovery 
also,  it  will  be  made  effectual  for  the  purpose  of  full  relief.  Story 
Eq.,  §  64 ;  Glening  v.  Eazzard,  6  W.  401  ;  Adley  v.  The  Whit- 
stable  Co.y  17  Ves.  323 ;  Kyle  v.  Huggin,  1  Ive  &  Molk,  236  ;  Mc- 
Kenzie  v.  Johnson,  4  Mudd.  373  ;  Ba/nk  of  Ky.  v.  Schuylkill  Bk.,  1 
Pars.  219;  Hare  Discovery,  8.  "A  license  to  use  a  patent  is  in 
many  respects  analogous  to  a  lease."  Kerr  In  j.  428.  The  courts 
have  repeatedly  held  that  when  a  coirt  of  equity  once  acquires  juris- 
diction and  control  of  a  case,  it  will  settle  and  determine  every  feature 
of  dispute  in  the  transaction.  Brightly  Eq.  121,  §  124;  1  Story  Eq., 
§  457 ;  Bank  of  U.  S.  v.  Biddle,  2  Pars.  53  ;  McGowan  v.  Iteming- 
ton,  12  Penn.  St.  56.  In  ShoUenlerg^a  Appeal,  21  Penn.  St.  337,  Mr. 
Justice  Woodward,  in  delivering  the  opinion  of  the  court,  said  :  "  An- 
other principle  of  chancery  jurisdiction,  coincident  with  the  above  and 
peculiarly  applicable  to  questions  of  account,  is  that  the  jurisdiction 
having  once  rightfully  attached,  it  shall  be  made  effectual  for  the  pur- 
pose of  complete  relief."  Also  see  Brightly  Dig.  3175-16;  Oaylord 
V.  Sterling,  3  L.  T.  (N.  S.)  67.  It  is  submitted  that  the  defendants 
cannot  annul  this  contract  and  lawfully  disregard  its  obligatious  with- 
out the  consent  and  agreement  of  the  plaintiffs.  It  is  a  universal  rule  of 
law  and  equity  that  a  contract  can  be  rescinded  onl  v  by  the  acts  of  both 
parties..  JNew  England  Iron  Co,  v.  OUhert  El.  R.  R,  Co.,  91  N.  Y.  155 ; 
PaUerson  v.  SHHmfOn,  4  Casey,  304.  "  No  warranty  of  validity  of  the 
letters-patent  is  implied  in  any  license  given  thereunder,  and  unattended 
proof  of  invalidity  is,  therefore,  no  defense  to  any  suit  for  promised 
royalties."  Walker  Patents,  221,  §  807;  BirdsaU  v.  Perego,  5- 
Blatchf.  251 ;  Sargeomt  v.  Loomed,  2  Curtiss,  340;  Marsh  v.  Dodge, 
4  Hun  (N.  Y.),  276 ;  Bariletty,  HoUback,  1  Gray  (Mass^,  118 ;  MaHin 
V.  Smeet,  66  N.  Y.  207;  Kinsman  v.  Parkhurst,  18  How.  289  :  Kerr 
Inj.  425;-  Curtiss  Patents,  246,  §  217;  247,  §218;  2  Whart. 
Law  of  Ev.  1149.  Where  the  patent  is  for  the  combination  of  two, 
three  or  more  old  inventions,  a  user  of  any  of  them  would  not  be  an 
infringement  of  the  patent ;  but  where  there  is  an  invention  consisting 
of  several  parts,  the  imitation  or  pirating  of  any  part  of  the  invention 
is  an  infringement  of  the  patent.  Curtiss  Patents,  §  332 ;  Imhavser 
V.  BuerU,  101  U.  S.  647 ;  OiU  v.  MUU,  22  Wall.  7,  28.  The  defend- 
ants employed  a  part  at  least  of  the  combination  of  iron  and  steel  in 
the  manufacture  of  every  lar  they  made  between  the  date  of  the  con- 
tract and  the  expiration  of  the  time  of  the  patent.  Every  part  of  a 
combination  claimed  is  conclusively  presumed  to  be  material  to  the 
combination.     Walker  Patents,  §  349. 

Per  Curiam.  We  have  no  doubt  of  this  being  a  proper  case  for  a 
court  of  equity.  The  appellants  were  not  licensed  to  use  the  appallee^s 
property.  They  were  not  bound  to  make  any  specific  number  of  jars. 
It  was  optional  with  them  whether  to  make  any  under  their  lioense. 
Having,  however,  commenced  to  make  them,  and  so  continuing,  they 
became  obliged  to  pay  so  long  as  they  manufactured  them,  until  the 
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expiration  of  the  patent.     They  were,  therefore^  obliged  to  render  an 
account    We  see  no  error  in  the  conclusion  of  the  learned  judge  as  to 
the  number  for  which  they  should  be  charged,  and  the  sum  which  they 
should  pay. 
Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the  appellants. 


Peeuno  v»  County  of  Tobk. 

Maj  81,  188d. 

CovanruTiONAL  Law  —  "  Emolument  " — Sheriff  BoABDme  Prisoners. 

The  compensation  ordered  bj  anthoritj  of  law  to  be  paid  to  the  sheriff  for  the 
boarding  of  prisoners  in  the  connty  jail,  if  fixed  when  ne  entered  upon  the  term 
of  his  office,  is  an  ''  emehnment "  within  section  18,  article  8  of  the  Constitution. 

Error  to  the  court  of  common  pleas  of  York  connty. 

This  was  a  case  stated.  The  facts  are  set  forth  in  the  opinion  of  the 
common  pleas,  per  Wiokes,  P.  J.,  of  which  opinion  the  lollowing  is  a 
copy: 

*^  It  is  not  pretended  that  at  the  time  the  plaintiff  was  elected  or 
commissioned  sheriff  of  York  connty  any  compensation  had  been  fixed, 
which  he  was  to  receive  for  boarding  prisoners  in  the  connty  jaiL 

^'  It  is  in  this  particular  the  case  in  hand  differs  essentially  from 
Appls  V.  Cravyfard  Cownty,  14  W.  N.  0.  322,  cited  and  relied  upon  to 
sustain  the  plaintiff's  claim. 

^^  In  that  case  the  supreme  court  held  that  a  sheriff's  compensation 
for  this  service  was  an  emolament  of  his  office,  and  that  being  ^'  defi- 
nitely fixed  hj  law  at  the  time  of  his  election,"  could  not,  under  article  3, 
section  13  oi  the  State  Constitution,  be  increased  or  diminished  during 
his  term  of  office.  This  is  the  extent  to  which  that  case  goes,  and  it 
does  not,  in  our  view,  affect  the  question  presented  under  the  entirely 
different  facts  of  the  case  at  bar. 

"  The  act  of  April  10,  1873  —  P.  L.  666  —  gives  the  court  of  quarter 
sessions  of  this  county  the  power  to  fix  the  compensation  the  sheriff 
shall  receive  for  boarding  prisoners,  and  further  provides  that  the  court 
shall  have  power  to  increase  or  diminish  the  same  from  time  to  time. 
Assuming  the  constitutional  provision  takes  away  the  nght  to  vary  the 
amount  fixed  at  the  time  the  sheriff  assumes  nis  omce,  the  power, 
nevertheless,  resides  in  the  court  to  determine  in  the  first  instance  what 
the  compensation  shall  be.     This  had   not  been  done  at  the  time  the 

Slaintiff  was  elected  or  at  the  time  he  entered  upon  the  discharge  of  his 
uties. 
**'  He  assumed  these  duties  on  the  first  Monday  of  January,  1878. 
In  March,  1878,  his  predecessor  in  office  applied  to  the  court  to  fix 
his  compensation  for  ooarding  prisoners  daring  his  term,  in  order  that 
he  might  have  a  settlement  for  that  service  with  the  county .  And  the 
.court  bv  order  of  March  2,  1878,  fixed  *  the  allowance  prayed  for  at 
thirty-nve  cents  per  diem.'  It  is  obvious  that  at  that  time  the  com- 
pensation of  the  newly-elected  and  commissioned  sheriff  had  not  been 
fixed  and  was  not  embraced  in  that  order. 

"  On  the  8th  of  January,  1879,  the  county  commissioners  applied  to 
the  court  to  fix  the  compensation  of  the  plaintiff  for  boarding  prisoners, 
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and  as  the  price  of  commodities  had  declined  materially  in  value,  prayed 
that  it  be  fixed  at  twenty-five  cents  per  diem.  On  January  23,  1879, 
the  court  ordered  ♦Jiat  the  sheriff  be  paid  thirty-five  cents  per  diem  for 
1878,  and  twenty-five  cents  per  diem  for  1879,  and  under  tnis  order  the 
sheriff  presented  his  bill  and  was  paid  without  objection  or  protest  at 
that  time. 

"  The  question  is  not,  therefore,  whether  the  compensation  fixed  by 
law  at  the  time  the  sheriff  was  elected  can  afterward  be  increased  or 
diminished  during  his  term  —  for  it  is  manifest  that  no  compensation 
had  then  been  fixed  at  all.  But  it  is  rather,  whether  at  the  time  o£ 
determining  how  much  he  shall  receive  for  this  service,  the  power  fix- 
ing, whether  legislative  or  judicial,  can  in  one  and  the  same  order  fix 
one  amount  for  the  first  year  and  a  different  amount  for  the  succeeding 
years.  And  this  question  is  certainly  not  decided  by  Aj^pU  v.  Ctom- 
ford  Comity. 

"  If  the  act  of  1867,  under  which  the  sheriff  claims  in  that  case,  had 
fixed  a  certain  rate  of  compensation  for  the  first  year  of  the  sheriff's 
term,  and  a  different  rate  for  the  second,  it  will  scarcely  be  argued  that 
having  taken  his  office  with  such  a  provision  in  force,  he  could  after- 
ward recover  a  larger  rate  for  his  term  of  office. 

"  We  do  not  see  why  the  order  of  this  court  made  January  23,  1879, 
should  stand  upon  a  different  footing.  This  method  of  fixing  the 
sheriff's  compensation  for  boarding  piisoners  was  known  to  the  plain- 
tiff when  he  was  elected  — and  it  is  to  be  presumed  he  knew  —  cer- 
tainly he  could  readily  have  ascertained  that  no  compensation  covering 
either  his  official  term  or  that  of  his  predecessor  had  then  been  deter- 
mined. He  took  his  office  subject  to  the  power  of  the  court  to  say  what 
sum  of  money  he  should  receive  for  this  service,  and  I  can  conceive 
of  no  legal  reason  why  the  order  of  the  court  was  not  just  as  binding 
upon  him  and  the  county,  as  if  it  had  been  made  prior  to  his  election.^ 
We,  therefore,  enter  judgment  for  the  defendant  in  the  case  stated." 

Horace  Keeaey^  for  plaintiff  in  error.  The  question  of  its  being  an 
emolument  is  settled  by  the  case  of  Apple  v.  (Jotmty  of  Oravyfora^  14 
W.  N.  C.  822. 

Leoi  Maish  and  J.  R.  Strawbridgej  for  defendant  in  error.  The 
learned  judge  below  in  his  opinion  pointed  out  the  difference  between 
the  case  at  bar  and  the  case  of  Apple  v.  Cowrdy  of  (yramford^  14  W, 
N.  C.  822,  on  which  the  plaintiff  relies. 

Mbeour,  Ch.  J.  This  contention  arises  under  the  act  of  April  10, 
1873  — P.  L.  666  — modified  by  section  13,  article  3  of  the  Con- 
stitution of  1874.  The  latter  declares  "  no  law  shall  extend  the  term 
of  any  public  officer,  or  increase  or  diminish  his  salary  or  emoluments 
after  his  election  or  appointment." 

The  compensation  ordered,  by  authority  of  law,  to  be  paid  to  the 
sheriff  for  tne  board  of  prisoners  in  the  county  jail,  is  an  emolnment  of  * 
his  office  within  the  section  of  the  Constitution  cited.     Apple  v.  County 
of  Crawford,  105  Penn.  St.  300. 

The  difficulty  of  the  plaintiff  in  successfully  invoking  the  aid  of  this 
section  to  sustain  his  contention  arises  from  the  fact  that  there  was  not 
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any  fixed  compensatioii  for  such  an  emolument  applicable  to  his  office, 
when  he  entered  on  the  term  thereof. 

It  appears  that  his  predecessor  served  an  eniire  term  without  any 
rate  oi  compensation  having  been  fixed,  or  existed,  applicable  to  his 
term.  Two  months  after  the  expiration  of  his  term,  on  his  application 
for  the  purpose  of  enabling  him  to  settle  with  the  county  for  the  board- 
ing of  prisoners,  the  court  fixed  the  compensation  to  be  paid  to  him  for 
a  claim  arising  during  his  term. 

This  order  was  one  of  doubtful  authority  even  between  the  former 
sheriff  and  the  county.  It  was,  however,  limited  in  its  application  to 
the  payment  for  past  services  to  one  whose  term  of  office  nad  expired. 
Although  made  after  the  term  of  the  plaintiff  had  commenced,  yet  it 
did  not  apply  to  him  nor  to  the  office  of  sheriff  generally.  No  com- 
pensation had  been  fixed  when  the  term  of  his  office  commenced.  The 
only  order  applicable  to  the  plaintiff  is  the  one  made  on  the  23d  of  Jan- 
uary, 1879.  Although  this  fixes  one  per  diem  for  1878,  and  another 
for  1879,  yet  it*  is  by  virtue  of  an  order  made  at  one  time,  and  soon 
after  the  plaintiff  had  entered  upon  the  second  year  of  his  term.  He 
took  the  office  subject  to  the  power  of  the  court  to  fix  his  compensation 
for  this  service.  It  made  but  one  order  designating  the  sum  he  should 
be  paid.  He  cannot  accept  one  part  and  repudiate  the  other  part.  It 
is  of  binding  force  in  its  entirety.  It  follows  that  the  judgment 
entered  on  tte  case  stated  is  correct. 

Judgment  affirmed. 


Appeal  of  Kelsey. 

May  31.  1886. 

PAKTmoN  —  Tenant  in  Common  —  Improvements — Rbpaibs — New  Erection — 
Liability. 

Where  a  co-tenant  in  common  undertakes  to  improve  the  whole  estate,  the 
improvement  inures  to  the  benefit  of  all. 

A  tenant  in  common  is  liable  to  his  co-tenant  for  repairs  absolutely  necessary 
to  buildings  already  erected,  and  which  have  fallen  into  decay,  but  he  is  not 
liable  for  new  and  permanent  erections  which  the  latter  may  have  set  up  on  the 
premises. 

A.,  B.,  C.  and  D.  were  tenants  in  common  of  certain  land.  A.  and  B.,  being 
in  actual  possession,  set  up  certain  new  structures  upon  a  portion  of  the  land  in 
order  to  obtain  a  more  eomplete  enjoyment  of  their  interests.  Held,  that  in  par- 
tition proceedings  C.  and  D.  were  not,  under  the  circumstances,  entitled  to  a 
share  of  the  improvements  set  up  by  A.  and  B. 

Appeal  from  the  decree  of  the  court  of  common  pleas  of  Lacka- 
wanna county. 

In  the  case  of  Stevens  et  al,  v.  Joseph  Chv/rch  and  Cha/rloUe  Churchy 
his  wife^  decided  by  the  supreme  court  in  1880,  a  decree  was  made 
directing  the  defendants  to  convey  to  the  plaintiff  the  undivided  four- 
ninths  of  a  certain  piece  of  land  situate  in  Luckawanna  county.  Mrs. 
Church,  who  held  title,  died  before  executing  the  deed,  and  left  to  sur- 
vive  her  a  son,  Charles,  who  inherited  his  mother's  estate. 

The  title  of  this  land  had  been  previously  settled  in  an  action  of 
ejectment  brought,  in  1867,  by  A.  Kuland  and  wife  against  the  same 
defendants,  aflSrmed  by  the  supreme  court  in  14  P.  F.  S.  432,  Ruland 
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and  wife  being  also  plaintiffs  in  the  case  first  named  and  entitled  under 
the  decision  to  a  deed  of  one-eighteenth  of  the  land. 

In  both  these  cases  Church  and  wife  were  held  to  be  trustees  ex 
maleiioio. 

The  present  case  was  a  bill  for  a  partition  of  the  land  between  the 
parties  in  the  proportions  belonging  to  each  as  thus  judicially  deter- 
mined. 

Church  and  his  wife  held  possession  of  the  land  during  the  litigation, 
and  erected  several  houses  and  a  coal-breaker  thereon  after  the  suits 
were  commenced,  and  received  all  rents  and  profits. 

A  claim  was  made  in  the  court  below  by  tne  plaintiffs  for  a  share  of 
the  value  of  these  improvements,  which  was  not  allowed.  Hence  this 
appeal.  The  land  was  divided  by  the  master  and  commissioners,  and 
five-ninths  thereof  allotted  to  Church  and  his  son,  and  upon  their  share 
all  the  improvements,  except  a  small  house,  are  located.  Of  the  house 
the  plaintiffs  were  allotted  a  share,  because  it  was  built  before  the  title 
of  Mrs.  Church  and  her  husband  accrued. 

haao  P.  Ha/nd  and  Henry  W.  Palmer^  for  appellants.  These 
defendants  being  trustees  of  the  plaintifb  as  to  four-ninths  of  this  land 
wrongfully  held  it  in  their  possession,  and  excluded  the  owners  from 
its  enjoyment.  They  improved  it  in  the  face  of  the  plaintiffs'  asser- 
tion of  title  by  their  action  of  ejectment  and  bill  in  equity.  They  put 
the  plaintiffs  to  the  vexation  ana  expense  of  a  long  and  cosdy  litigation, 
and  stand,  as  we  contend,  in  no  better  case  than  that  of  one  who 
knowingly  improves  the  land  of  another  against  his  consent  Crest  v. 
Jack,  3  VVatts,  238 ;  Orepg  v.  PaUersmy  9  W.  &  S.  197,  decide  that 
one  who  improves  the  land  of  another  without  permission  must  lose 
his  improvement.  And  the  cestui  que  trust  has  always  his  option 
to  take  or  refuse  the  benefit  or  loss  of  the  unauthorized  act  of  his 
trustee.  Harrison  v.  Hanson,  2  Atk.  120  ;  2  W  Wms.  453  ;  Wykof 
V.  Wykoff,  3  W.  &  S.  486.  Says  Hill,  *429 :  "  Trustees  who  are 
invested  with  general  powers  of  management  will  be  justified  in  lay- 
ing out  money  in  the  repair  and  improvement  of  the  property.  But 
without  any  general  autnority,  or  a  special  power,  they  would  run  the 
risk  of  having  payments  di^llowed,  if  they  ventured  to  make  such 
application  oi  trust  funds."  Oreen  v.  Winter^  1  Johns.  Ch.  86.  A 
trustee,  acting  without  express  authority,  will  not  be  allowed  the 
expense  of  pulling  down  and  rebuilding  a  house.  Hill,  571 ;  Iridgey. 
Brovm,  2  N.  C.  0.  191.  It  is  an  established  doctrine  that  trustees  can 
only  be  allowed  for  necessary  expenditures.  Fountaine  v.  PeUe^  1 
Ves.  Jr.  337. 

A.  H.  Winton  and  A.  PickettSy  for  appellee. 

Meroub,  Ch.  J.  This  bill  was  to  compel  partition  of  lands  in  which  the 
appellees  held  the  undivided  five-ninths.  The  court  decreed  partition 
and  awarded  to  the  appellants  four-ninths  of  the  land.  Their  com- 
plaint now  is  the  refusal  of  the  court  to  allow  to  them  a  proportion- 
ate value  of  the  permanent  improvements  erected  on  the  land 
by  the  appellees,  it  may  be  conceded  that  there  may  be  cases  of 
partition  in  which  the  improvements  should  be  held  to  inure  to  the 
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benefit  of  all  the  co-tenants.  It  is  well  intimated  such  might  be  the 
ease  where  one  co-tenant  undertakes  to  improve  the  whole  estate  as  by 
erecting  a  building  covering  the  whole  of  a  city  lot.  Here,  however, 
the  improvements  appear  to  have  been  such  only  as  were  reasonably 
necessary  for  the  proper  enjoyment  of  the  land  by  the  co-tenant  who 
made  them.  While  the  title  was  in  the  wife  of  the  appellee  yet  he 
was  tenant  by  courtesy  initiate,  and,  therefore,  in  making  the  improve- 
ments presumably  for  himself  and  his  wife,  he  cannot  be  treattnl  as  a 
mere  stranger  or  volunteer.  While  a  tenant  in  common  is  liable  to  his 
co-tenant  for  repairs  absolutely  necessary  to  buildings  already  erected 
and  in  being,  wnich  fall  into  decay,  yet  he  is  not  liable  to  his  co-tenant 
for  new  and  permanent  buildings  which  the  latter  erects  thereon.  Beaty 
V.  Bordwdl,  91  Penn.  8t.  438 ;  Orest  v.  Jack,  3  Watts,  338 ;  Deck's 
Appeal^  57  P«in.  St.  467.  Hence  although  the  appellees  owned  the  larger 
^re  of  the  land,  they  were  powerless  to  compel  the  appellants  to  con- 
tribute toward  the  improvements.  The  appellees  must  either  forego 
the  proper  use  and  enjoyment  of  their  estate  or  else  incur  the  necessary 
expense  to  make  it  productive.  They  chose  to  do  the  latter.  The 
appellants  paid  nothing  toward  the  improvements,  and  their  estate  was 
not  injured  by  the  erection  thereof.  This  is  a  proceeding  in  equity. 
Due  r^ard  must  be  had  to  the  equitable  rights  of  each  party,  under 
the  facts  of  this  case  it  would  not  be  a  just  application  of  the  rules  in 
equity  to  give  to  the  appellants  any  share  of  the  value  of  the  permanent 
improvements  made  by  the  appellees  only. 
Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the  appellants. 


Bradfobd  Oil  Company  v.  Blaib. 

May  81,  1886. 

Lease  —  Operating  for  Oil — Diligence. 

A.  leased  to  B.  at  one-eighth  royalty  the  right  to  sink  oil  wells  on  a  certain 
farm;  the  writing  between  the  parties  contained  the  following:  *'  The  party  of 
the  second  part  covenants  and  agrees  at  all  times  to  permit  the  party  of  the  first 
part,  or  his  agent,  to  enter  the  premises  for  the  purpose  of  inspecting  the  opera- 
tions, examining  the  books,  and  ascertaining  how  much  oil  has  been  pumped,  or 
other  product  obtained,  and  also  to  continue  with  due  diligence,  and  without 
delay,  to  prosecute  the  business  to  success  or  abandonment,  and  if  successful,  to 
prosecute  the  same  without  interruption  for  the  common  benefit  of  tbe  parties 
aforesaid."  Held^  the  agreement  imposed  on  the  assigns  of  B.  an  obligation  to 
use  due  diligence  in  operating  on  the  premises. 

Error  to  the  court  of  common  pleas  of  McKean  county. 

The  facts  are  set  forth  in  the  charge  of  the  common  pleas,  per  Bbown, 
P.  Z.J  of  which  charge  the  following  is  a  copy : 

*'  James  E.  Blair,  the  plaintiff,  was  the  owner  of  a  farm  in  Bradford 
township,  containing  one  hundred  and  fifty-four  acres  of  land,  or  there- 
abouts. By  a  writing  bearing  date  July  17,  1873,  he  leased  the  same 
to  one  L.  G.  Peck,  for  a  term  of  twenty  years ;  Peck,  his  heirs  and 
assigns,  to  have  the  sole  and  exclusive  right  to  bore  and  explore  for  oil, 
and  other  enumerated  minerals,  and  to  gatlier  and  collect  the  same. 

"  By  tlie  terms  of  the  lease.  Peck  bound  himself,  his  heirs  and  assigns, 
to  give  to  Mr.  Blair  a  one-eighth  part  of  the  oil  or  other  products  of 
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the  land,  and  also  to  continne  with  dne  diligence,  and  without  delay,  to 
prosecute  the  business  to  success  or  abandonment,  and  if  successful  he 
further  covenanted  to  prosecute  the  same  without  interruption  for  the 
common  benefit  of  the  parties ;  and  by  '  common  benefit  or  the  parties,' 
we  now  say  to  you  —  lest  we  might  afterward  omit  to  say  it  —  is  meant 
to  prosecute  the  same  whenever  it  could  be  done  so  as  not  only  to 
give  a  profit  to  the  lessor,  who  was  expending  no  money,  but  to  anord 
a  profit  to  the  lessee,  who  was  expending  money. 

"  On  the  27th  of  July,  1875^I^Bck  assigned  an  undivided  one-half  of 
his  interest  under  the  lease  to  Wesley  Chambers,  and  an  undivided  one- 
fourth  to  J.  T.  Jones ;  on  the  thirteenth  of  May,  the  defendant,  the 
Bradford  Oil  Company,  became  the  owner  of  the  entire  leasehold  by 
assignment  from  Peck,  Chambers  and  Jones,  thus  vesting  in  the  Brad- 
ford Oil  Company  the  entire  interest  acquired  by  Peck  under  the  lease 
from  the  plaintiff,  and  thus  in  law,  as  we  now  say  to  you,  imposing  upon 
the  defendant  during  the  term  of  its  ownership  a  liability  to  the  same 
extent  that  Peck,  the  original  lessee,  was  liable  by  the  terms  of  the 
written  contract. 

"  On  the  7th  of  January,  1881,  the  Bradford  Oil  Company  assigned 
all  its  interest  under  the  lease  to  F.  E.  Boden  and  J.  J.  Carter,  and  for 
any  failure  to  comply  with  the  terms  of  the  lease  after  that  time  the 
defendant  is  not  responsible ;  and  in  order  that  your  attention  may  not 
be  taxed  with  inquiry  into  the  character  of  the  operations  at  a  time  not 
deemed  essential  by  either  party,  we  may  here  say  what  the  counsel 
for  the  plaintiff  has  stated  m  your  hearing  during  the  trial,  viz. :  that 
the  plaintiff  does  not  claim  to  recover  any  thing  against  the  defendant 
for  any  failure  to  operate  the  lease  with  vigilance  after  the  month  of 
October,  1878. 

"  Thus  you  will  see  that  the  issue  here,  so  far  as  the  lapse  of  time  is 
concerned,  is  between  the  13th  of  May,  1876,  and  some  time  in  the 
month  of  October,  1878,  a  period  of  about  two  years  and  five  months. 

"  Now  I  ask  you  to  bear  this  particularly  in  mind  during  your  delib- 
erations that  the  time  that  transpired  between  the  time  that  the  defend- 
ant became  the  owner  in  May,  1876,  and  some  time  in  October,  1878, 
is  the  period  to  which  your  attention  will  be  directed ;  the  plaintiff  is 
now  before  the  court,  claiming  that  the  defendant  did  not  during  the 
time  mentioned  keep  the  covenants  binding  it  to  prosecute  the  busmess 
without  interruption  for  the  common  benefit  of  the  parties,  and  that 
by  reason  of  its  failure  so  to  do  he  has  sustained  damages,  for  the 
amount  of  which  he  asks  you  to  give  him  a  verdict. 

"Is  the  claim  of  the  plaintiff  tnat  the  defendant  during  the  time 
mentioned  failed  to  comply  with  the  obligations  of  the  lease,  sustained 
by  the  evidence  ?  And  if  so,  what  amount  of  damages  will  fairly  com- 
pensate him  for  such  failure —  are  the  two  main  questions  now  to  be 
answered  bv  the  court  and  jury. 

"  The  evidence  shows  that  the  lessee  and  his  assigns  were  successful 
in  their  explorations  for  oil,  and  that  the  business  of  producing  the 
same  has  been  prosecuted  without  interruption.  The  remaining  ques- 
tion then  is,  did  the  Bradford  Oil  Company,  during  the  two  years  and 
five  months  or  thereabouts,  fail  to  prosecute  the  business  of  exploring 
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for  and  gathering  oil  in  such  manner  as,  under  the  circumstances,  was 
for  the  common  benefit  of  itself  and  the  plaintiff?  If  it  did  so  fail, 
the  plaintiff  ought  to  recover ;  if  it  did  not,  the  plaintiff  ought  not  to 
recover. 

"  The  duty  of  interpreting  the  lease,  and  of  defining  the  obligations 
its  terms  impose,  is  exclusively  for  the  court;  and  your  duty  as  jurors 
is  to  take  our  interpretation  as  the  correct  one,  and  apply  the  evidence 
to  its  meaning  as  we  define  it.  In  the  exercise  of  this  duty  we  say  to 
you  that  the  agreement  to  prosecute  the  business  for  the  common  ben- 
efit of  the  parties  imposes  no  obligation  on  the  defendant  to  prosecute 
the  business  to  any  greater  extent  than  could  reasonably  be  done  and 
leave  a  profit  t(5  the  defendant.  In  other  words,  if  the  knowledge 
and  skill  of  persons  engaged  in  the  oil  producing  business  and  the 
machinery  and  appliances  then  known,  and  the  prices  of  the  product, 
were  such  that  the  business  could  not  be  then  carried  on  with  a  profit 
to  the  defendant  after  giving  to  the  plaintiff  the  agreed  royalty,  then 
we  think  the  defendant  was  not  bound  to  prosecute  the  same  to  any 
greater  extent  than  was  done ;  but  if  it  could  have  been  prosecuted 
profitably  to  a  greater  extent  to  the  mutual  benefit  of  the  parties,  and 
ought  to  have  been,  under  the  circumstances,  then  the  deiendant  was 
bound  so  to  prosecute  it,  and  if  it  has  failed,  must  respond  in  dam- 


"  The  consideration  of  the  lease,  in  part  at  least,  was  the  agreement 
to  render  to  Mr.  Blair  the  one-eighth  of  the  product,  and  the  stipula- 
tions of  the  lessee  as  set  down  in  the  agreement  are,  in  our  opinion, 
equivalent  to  a  covenant  on  the  part  of  the  lessee  and  his  assigns  that 
tbey  will  prosecute  the  business  of  boring  and  exploring  for  oil  and 
gathering  the  same  in  a  proper  manner  and  with  reasonable  diligence 
to  the  end  that  Mr.  Blair  should  have  the  royalty  or  income  in  the  con- 
templation of  the  parties  at  the  tim^  the  agreement  was  made. 

*'  In  determining  whether  the  defendants  during  the  time  they  owned 
the  lease  —  that  is  to  say,  from  some  time  in  May,  1876,  or  during  the 
time  for  which  the  plaintiffs  claim  they  are  responsible  —  from  some 
time  in  May,  1876,  to  October,  1878  —  did  prosecute  the  business  in  a 
proper  manner  and  with  reasonable  diligence,  I  think  it  proper  to  say 
that  you  ought  not  to  find  against  the  defendant  by  reason  oi  its  failure 
to  operate  the  south-easterly  part  of  the  farm,  unless  the  evidence  satis- 
fies you  that  such  failure  was  a  want  of  diligence  under  the  light  and 
knowledge  then  existing,  and  in  this  connection  you  will  call  to  mind 
the  fact  that  prior  to  some  time  in  the  fall  of  1878,  there  had  been  no 
operations  in  that  immediate  locality ;  you  should,  in  determining  the 
question  of  whether  the  defendant  has  prosecuted  the  business  with 
reasonable  diligence,  consider  the  quality  of  the  land  for  oil-producing 
purposes  as  it  was  then  generally  known  or  supposed  to  be  ;  the  cost 
of  production ;  the  price  of  the  product ;  the  knowledge  and  skill  then 
generally  possessed  o^  persons  engaged  in  the  business  in  the  locality ; 
and  whether  the  appliances  used  and  the  manner  of  operating  was  or 
was  not  such  as  men  ordinarily  skillful  in  the  business  usually  resorted 
to  in  the  location  and  at  the  time  mentioned,  and  whether  the  extent 
of  their  operations  and  the  vigor  of  their  prosecution  was  or  was  not  such 
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as  was  reasonably  to  be  expected  ander  the  then  existing  dream- 
stances. 

"  You  mnst  not  allow  the  plaintiff  any  damages  for  the  price  of  oil 
drained  or  claimed  to  be  drained  from  the  land  by  reason  oi  operations 
on  the  adjoining  lands  ;  but  inasmuch  as  what  is  reasonable  diligence  is  a 
question  to  be  determined  by  the  light  of  the  then  existing  drcnm- 
stances,  you  may  take  the  operations  on  the  adjoining  lands  into  account  so 
far,  and  only  so  far,  as  they  enable  you  to  answer  the  question  whether  the 
defendants  were  or  were  not  wanting  in  ordinary  diligence ;  and  we  fur- 
ther say  that  you  must  not  find  the  defendant  wanting  in  diligence 
merely  from  the  fact  —  if  it  is  a  fact  —  that  it  did  not  sink  an  equal  or 
any  number  of  wells  opposite  or  in  proximity  to  wells  that  were  sunk  on 
the  adjoining  lands  and  near  to  tne  plaintiffs  line ;  the  defendant's 
duty  is  not  to  be  measured  by  what  was  done  on  the  adjoining  lands, 
except  so  far  as  what  was  done  bears  upon  the  main  question  running 
through  this  part  of  the  case,  and  which  we  repeat,  was  the  defendant 
—  taking  all  the  circumstances,  including  the  operations  upon  the 
adjoining  property,  into  account  —  wanting  in  diligence  in  its  opera- 
tions upon  the  plaintiffs  land?  I  emphasize  the  injunction  that  the 
duties  and  oWigations  of  the  defendant  —  and  ask  you  particularly  to 
bear  that  in  mind  —  that  the  duties  and  obligations  of  the  defendant 
must  not  be  judged  bj^  the  light  and  knowledge  obtained  after  its 
ownership  of  the  plaintiffs  land  had  ceased,  but  by  such  as  existed  or 
prevailea  during  the  existence  of  such  ownership ;  now,  so  ludriug, 
you  will  ascertain  from  the  evidence  whether  the  defendant  dia  all  that 
it  could  be  reasonably  expected  to  do  in  the  business  of  developing  the 
land  and  producing  the  oil  therefrom ;  if  it  did,  your  verdict  would  be 
for  the  defendant.  If  it  did  not,  it  should  be  for  the  plaintiff,  for  such 
amount  as  will  compensate  him  fairly  for  the  damages  ne  has  sustained ; 
and  in  regard  to  the  measure  of  damages  we  instruct  vou  in  this  way : 
In  case  you  find  that  the  defendant  dia  not  use  due  diligence  in  operat- 
ing plaintiffs  premises  you  will  ascertain,  as  well  as  you  can  from  the 
evidence,  how  much  more  oil  the  plaintiff  ought  to  have  received  than 
he  actually  did  receive,  and  the  value  of  it  during  the  times  when  it 
should  have  been  delivered  to  the  plaintiff ;  and  from  this  you  will 
deduct  the  cost  of  producing  what  he  ought  to  have  received  at  the 
time  and  under  the  circumstances  and  with  the  appliances  then  known ; 
and  upon  such  balance  you  will  compute  the  interest  from  the  time  it 
ought  to  have  been  delivered  to  the  plaintiff  down  to  the  present  time ; 
I  am  not  able  to  lay  dovm  to  you  any  more  definite  rule  than  this.  I 
am  not  able  to  say  to  you  to  what  conclusion  you  will  arrive  from 
the  evidence  in  this  case ;  as  counsel  on  both  sides  have  said,  the  ques- 
tion for  the  jurv  may  be  a  difficult  one.  Counsel  have  commented 
fully  on  the  evidence  and  it  is  not  our  purpose  to  go  over  it  in  detail. 
I  repeat,  then,  you  will  find  as  best  you  can  from  the  evidence,  in 
case  you  find  that  the  plaintiff  ought  to  recover,  how  much  more 
oil  he  ought  to  have  received  than  he  actually  did  receive  during  the 
time  in  controversy,  its  value,  and  from  that  you  will  deduct  the  cost 
of  producing  out  of  the  ground  as  near  as  you  can  ascertain  it,  from  the 
evidence,  at  the  time  and  under  the  circumstances,  and  you  will  strike 
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a  balaoce.  and  on  that  balance  find  a  verdict  in   favor  of  the  plain- 
tiff." 

F.  Z.  Blackmarr  and  C.  W.  Stone^  for  plaintiff  in  error.  The  con- 
stmction  of  the  language  of  the  covenant  is  in  direct  contravention  of 
the  rules  in  Spencer^ s  case,  1  Smith  Lead.  Cas.  137 ;  Cathcart  v. 
Bowmariy  5  Barr,  319 ;  Herbaugh  v.  Zentmyer^  2  Rawle,  160.  "  All 
documents  to  which  a  person  was  party  or  privy  are  in  general  admis- 
sible in  evidence  against  him."  "  All  written  contracts  are  made  for 
the  express  purpose  of  being  afterward  used  as  evidence  of  tlie  con- 
tract.'' Stark.  Ev.  *459.  The  fact  that  the  supplemental  contract 
is  not  under  seal  while  the  original  lease  is  does  not  affect  it.  Cheaa- 
peaks  &  Ohio  Ccmal  Co.  v.  Ray^  11  Otto,  522 ;  Fhila.  W,  B.  It  R. 
B.  Go.  V.  Tremble,  10  Wall.  367 ;  The  Ddawa/i*e  v.  Oregon  Iron  Co., 
14  id.  579;  Swai/n  v.  Seamens,  9  id.  252 ;  19  L.  C.  559  ;  Wilgus  v. 
Whitehead,  8  Norr.  183 ;  McNiah  v.  Reynolds,  14  id.  486 ;  Svangler 
V.  Springer,  IQ  Harr.  454;   1  Greenl.  Ev.,  §§  304-305.     "Implied 

Eromises  or  promises  in  law  exist  only  when  there  is  no  express  promise 
etween  the  parties,  expressum  facit  oessare  tacihcm.  Hence,  says 
Ohitty,  a  party  cannot  lie  bound  by  an  implied  promise  when  he  haa 
made  an  express  contract  as  to  the  same  subject-matter,  which  is  cer- 
tainly sound  law,  unless  the  express  contract  has  been  rescinded  or 
abandoned."  Ecuwhins  v.  United  States,  6  Otto,  689  ;  V<mderkar  v. 
Vanderkar,  11  Johns.  135  ;  Frost  v.  Raymond,  2  Gaines'  Cas.  192 ; 
Sumner  v.  Williams,  8  Mass.  201 ;  2  Wash.  Eeal  Prop.  671.  The 
f  plaintiff  claimed  no  special  damages  in  the  declaration,  but  only  in  the 
most  general  terms.  He  could  recover  then,  if  at  all,  only  such  dam- 
ages as  necessarily  resulted  from  defendant's  default.  2  Greenl.  Ev. 
254;  1  Chit.  JPl.  838,  396;  BisJwp  Mamif.  Co.  v.  Fndley,  23 
Conn.  212 ;  Squir  v.  Ooidd,  14  Wend.  160;  Stamfield  v.  PhiUips,  28 
P.  F.  S.  76  ;  2  Wait  Act.  and  Def .  434.  What  damage,  if  any,  neces- 
sarily resulted  to  plaintiff  ?  It  is  not  disputed  that  he  got  his  oil,  only 
he  ffot  it  later  than  he  claimed  he  should  have  done.  His  only  neces- 
sarily resulting  damage  was  the  loss  of  the  use  of  the  oil,  or  of  the 
money  it  wouM  bring ;  in  other  words,  the  interest  on  its  value  from 
the  time  it  was  produced.  Clierry  v.  MiUer,  1  Pitts.  Leg.  J.  98.  What- 
ever measure  of  damages  was  adopted  it  ought  to  have  been  clearly  and 
strongly  impressed  on  the  jurv  and  the  evioence  on  each  side  bearing  on 
it  called  to  their  attention.  The  case  of  Pennsylva/nia  Iron  Co.  v. 
DiUer,  3  East.  Rep'r,  159,  was  like  the  case  at  bar,  an  action  of  cove- 
nant, and  in  delivering  the  opinion  of  the  court,  his  honor,  Judge 
Obbkn,  says :  "  In  such  cases  the  attention  of  the  jury  should  be  called 
to  the  particular  breaches  alleged  and  to  the  evidence  on  each  side  as  to 
the  damages  claimed  to  have  been  sustained."  This  the  court  in  the 
case  at  bar  did  not  do.  The  right  to  recover  nominal  damages  may  be 
complete  when  it  is  shown  that  any  damages  have  been  sustained,  but 
if  more  is  asked  there  must  be  a  proof  of  more.  Zentz  v.  Chateau,  6 
W.  438.  Again  Blair,  under  ana  by  virtue  of  the  terms  of  his  lease, 
covenanted  with  the  lessee  and  his  assigns  that  they  should  have  quiet 
possession  and  enjoyment  of  the  premises  during  the  term  of  the  lease. 
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The  defendant  proved  affirmatively  that  Blair's  covenant  for  quiet 
enjoyment  had  been  broken.  This  proof  was  uncontradicted,  and  under 
the  lollowing  authorities  we  were  entitled  to  an  unqnalilied  affirmance 
of  this  point.  Herrwhill  v.  Eckfddt^  5  Wh.  278  ;  Ros%  v.  Dysart  et 
dl.y  9  Casey,  454 ;  Ma/ule  v.  Ammead^  8  Harr.  484. 

B.  D.  Hamlin^  D.  H.  Jack  and  ElUoU  <&  Watrous^  for  defendant 
in  error.  "  A  covenant  in  a  lease  to  use  a  house  as  a  private  dwelling- 
house  only  runs  with  the  land  though  the  word  *  assigns '  is  not  used. ' 
Wilkinson  y.  Hogers^  12  Week.  Rep'r,  119.  "Three  licensees  of  a 
right  to  dig  minerals,  jointly  and  severally,  covenanted  with  the  grantor 
of  the  license  to  pay  him  compensation  for  injmnr  to  surface.  Two  of 
them  assigned  their  right  under  the  license.  -SeM,  that  the  covenant 
ran  with  the  land  so  as  to  bind  the  assignee,  and  that  the  covenant  of 
the  three  licensees  being  joint  and  several,  the  grantor  was  entitled  to 
recover  the  whole  compensation  from  the  assignee  of  two  of  them." 
J^orval  V.  Fascoe,  10  Jur.  (N.  S.)  792 ;  2  Fish.  Di§.  Eng.  Cas.  2898. 
"  In  order  that  a  covenant  may  run  with  the  land,  its  performance  or 
non-performance  must  affect  the  nature,  quality  or  value  of  the  prop- 
erty demised —  independent  of  collateral  circumstances  or  must  affect 
the  mode  of  enjoyment."  Nw^man  v.  WdU^  17  Wend.  186.  '*  A 
covenant  in  a  lease  not  to  use  the  demised  premises  in  any  other  man- 
ner than  as  a  sewing  machine  store,  without  the  written  consent  of  the 
plaintiff,  was  held  to  run  with  the  land  and  bind  the  assignee."  Bro- 
Laskey  v.  Hood^  6  Phila.  193.  As  to  covenant,  Streafer  v.  Fisher^  1 
R.  155  ;  Herbmigh^  Assignee  of  Zomi/myeT^  v.  Zantmyer^  2  Rawle,  159. 
*'  An  assignee  of  a  lessee  is  only  liable  in  respect  of  possession,  for  he 
bears  the  Durden  only  while  he  enjoys  the  benefit."  Weidner  v.  Fos- 
teTy  2  P.  &  W.  23.  "  Covenant  will  lie  against  an  assignee  of 
part  of  the  thing  demised."  Id.  Upon  this  question  we  also  cite  the 
following  cases :  Heir  of  Dunbar  v.  Jumper^  Assignee  of  Thomp- 
son, 2  Yeates,  74;  PoUard  v.  Schaffer,  1  jDall.  210;  Fisher's  Fj/rs 
V.  Lewis^  1  Clark,  72  ;  Jones  v.  Gundrim^  8  Watts  &  Serg.  531. 

Per  Curiam.  The  agreement  imposed  on  the  company  an  obliga- 
tion to  use  due  diligence  in  operating  on  the  premises.  That  was 
necessary  for  the  common  benefit  of  both  parties.  We  do  not  think 
damages  for  not  securing  flowing  oil  are  to  be  ascertained  exactly  as  if 
it  were  a  stationary  mineral. 

If  oil  be  not  utilized  at  a  proper  time  it  may  be  lost  forever  by  reason 
of  others  operating  near  by.  Not  so  with  a  stationary  mineral.  It 
remains  for  future  development.  While  there  is  some  difficulty  in  the 
way  the  damages  were  ascertained  in  this  case,  yet  no  better  or  more 
accurate  manner  is  pointed  out. 

Looking  at  the  whole  case  we  see  no  sufficient  cause  to  justify  a 
reversal  of  the  judgment. 

Judgment  amrmed. 
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In  Rb  Road  in  Dbnmobe  Township. 

May  81,  1886. 

Road  —  LAriNG  Our  op  —  Grade  —  Road  Viewers — Entertaining  of. 

In  the  absence  of  the  record  showing  to  the  contrary,  it  will  be  presumed  that, 
whenever  practicable,  a  public  road  was  laid  out  at  proper  grade. 

In  the  absence  of  a  rule  of  court  prohibiting  road  viewers  from  being  enter- 
tained at  the  expense  of  interested  ]and>owners;  and  where  the  proper  court  finds 
thiCt  road  viewers  were  so  entertained,  but  under  circumstances  evincing  no 
^nister  purpose  or  effort  to  unduly  influence  them,  the  proceedings  will  not, 
because  of  such  entertaining,  be  set  aside. 

Certiorari  to  the  court  of  quarter  sessions  of  Lancaster  county. 

This  grew  out  of  exceptions  to  the  report  of  road  viewers.  The  fol- 
lowing IS  a  copy  of  the  specifications  of  error : 

"  1.  The  court  below  erred  in  not  sustaining  the  first  exception  filed 
to  report  of  viewers  in  the  court  below,  which  is  as  follows:  *The 
report  of  viewers — W.  B.  Lambom,  Samuel  M.  Long  and  James  R. 
McComsey  —  does  not  set  forth  that  said  road  laid  out  does  not  at  any 
point  or  points  exceed  an  elevation  of  five  degrees,  or  that  by  moderate 
filling  and  bridging,  the  declination  of  the  road  may  be  preserved 
withm  that  limit  at  the  crossing  of  ravines  and  streams,  as  set  forth  in 
the  act  of  assembly.' 

"  2.  The  court  below  erred  in  refusing  to  sustain  the  second  excep- 
tion filed  to  report  of  viewers  in  the  court  below,  which  is :  '  The 
viewers  were  entertained  on  the  day  of  the  view  on  September  29, 
1^85,  by  Jacob  M.  Swarr,  one  of  the  petitioners,  at  his  residence,  near 
the  road  laid  out  by  viewers.' " 

B.  F.  Dams  J  for  certiorari.  The  act  of  assembly  of  June  13, 1836, 
sets  forth  :  "  And,  whenever  practicable,  the  viewers  shall  lay  out  the 
said  roads  at  an  elevation  not  exceeding  five  degrees  —  except  at  the 
crossing  of  ravines  and  streams  —  where,  by  moderate  filling  and 
bridging,  the  declination  of  the  road  may  be  preserved  within  that 
limit."  2  Purd.  Dig.  1496-3.  The  evident  intention  of  the  law- 
makers was  to  keep  the  elevation  of  roads  within  that  limit  wherever 
practicable,  and  that  said  limit  should  not  be  exceeded  without  assign- 
mg  some  reason  for  doing  so.  This  the  viewers  did  not  do.  They 
undertook  to  set  forth  the  elevation  themselves,  but  omitted  the  num- 
ber of  degrees.  As  to  entertaining  viewers.  Magnolia  Street^  8  Phila. 
468.  In  Lancaster  county  the  payment  of  costs  on  part  of  a  petitioner 
for  a  view  depends  upon  his  success.  P.  L.  1867,  338.  To  support 
the  other  view  of  the  question,  The  Road  in  Plymouth  Tovmakip^  5 
Rawle,  150,  is  cited.  In  that  case  the  supreme  court  say:  "The 
expenses  of  a  re-review  are  borne  by  the  parties  at  whose  instance  it  was 
awarded;  and  we  know  of  no  reason  why  a  petitioner  should  not  enter- 
tain the  viewers  at  his  own  house  instead  of  a  tavern."  The  fair  infer- 
ence from  the  argument  of  the  supreme  court  is,  if  liability  for  costs 
depended  on  the  cnaracter  of  the  report,  the  proceedings  would  have 
been  set  aside.  And,  finding  that  there  was  no  abuse  of  hospitality, 
sustained  the  report.  The  reason  that  moved  the  supreme  court  in  that 
case  does  not  exist  here ;  there  the  petitioners  had  to  pay  the  costs  and 
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provide  for  the  re-reviewers  in  any  event;  their  decision  could  not  affect 
their  interest  in  that  respect.  In  t^is  case  it  is  entirely  different;  the 
payment  of  the  costs  on  the  part  of  petitioners  depended  altogether  on 
their  having  a  favorable  report  of  the  viewers.  See,  also,  oadsbury 
Towmhip^  5  Lan.  Bar,  162,  Mar.  7,  1874. 

S.  P.  Ebt/y  contra.  The  viewers  are  not  bound  to  report  the  eleva- 
tion of  the  road.  The  court  below  has  no  special  rule  on  the  subject, 
and  the  law  does  not  require  it.  The  act  of  13th  of  June,  1836,  section 
3,  which  prescribes  the  duties  of  tiie  viewers,  makes  a  distinction 
between  their  several  duties,  requiring  the  performance  of  one  class  of 
them  to  be  set  forth  in  their  report  as  having  been  actually  done.  The 
other  class  it  is  sufficient  if  done ;  and  their  performance  need  not  be 
set  forth  in  the  report.  Says  Justice  Bell,  9  Barr,  70,  in  Road  in 
Middle  Creek  and  Union  Townships  :  *'  The  presumption  is  that  the 
requirements  of  the  statutes  have  been  complied  with  by  the  viewers, 
and,  therefore,  it  is  not  necessary  specially  so  to  state  on  the  report, 
unless  specially  required  by  the  acts, regulating  the  subject.''  As  Judge 
Livingston,  in  his  opinion  in  this*  case  in  flie  court  oelow,  follovring 
the  authorities  of  13  Serg.  &  Eawle,  25 ;  4  Binn.  174,  and  2  id.  250, 
has  properly  said :  **  If  the  viewers  have  disregarded  the  provisions  of 
the  taw  relating  to  elevation,  exceptions  may  be  filed,  and  the  exceptant 
may  show  by  proof  that  the  elevation  of  the  road  laid  out  exceeds  five 
decrees,  and  that  it  was  practicable  to  lav  out  a  road  between  the 
pomts  at  an  elevation  not  exceeding  five  degrees."  While  this  court 
will  not  bear  evidence  in  a  certiorari  in  a  road  case,  courts  of  quarter 
sessions  have  always  done  so,  and  this  practice  has  been  sanctioned  by 
numerous  decisions. 

Per  Curiam.  Both  the  assignments  of  error  are  to  questions  of  fact. 
On  certiorari  we  cannot  look  at  the  depositions.  They  are  no  part  of 
the  record.     We  adopt  the  facts  found  by  the  court  as  correct. 

The  act  of  assembly  specifies  what  the  viewers  shall  state  in  their 
report,  but  does  not  mention  the  elevation  of  the  road  as  one  of  those 
things.  In  the  absence  of  the  record  showing  to  the  contrary,  it  will 
be  presumed  that  "  whenever  practicable,"  the  road  was  laid  at  a  proper 
^rade.  In  the  absence  of  any  rule  of  court  prohibiting  the  viewers 
from  being  entertained,  and  upon  the  finding  of  the  court  that  it  was 
done  under  circumstances  evmcing  no  sinister  purpose  or  efiEort  to 
unduly  influence  the  viewers,  the  second  specification  cannot  be  sus- 
tained. When  viewers  are  required  to  go  a  considerable  distance  in 
the  country,  a  necessity  for  refreshments  may  exist,  that  would  not  in  a 
city. 

Judgment  affirmed. 

Brooklet's  Appeal. 

May  81,  1885. 
Will  — "Leit." 

A  testator  set  forth  in  his  will  as  follows:  "  I  give  and  bequeath  unto  my  dear 
wife  ...  all  my  estate,  real  and  personal,  and  wheresoever  found  at  the 
time  of  my  death,  giving  her  full  power  and  authority  to  seU  the  whole  or  any 
part  of  my  real  estate,  and  execute  deed  or  deeds  therefor.    And  in  case  any  of 

920 


Digitized  by 


Google 


Perm.]  Sensenig  v.  Parry.  273 

mj  said  estate  be  left  after  the  death  of  my  said  wife,  I  order  it  to  be  divided  as 
follows."    The  wife  sold  the  real  estate  but  used  no  part  of  the  proceeds.    Held, 
that  she  held  the  proceeds  as  she  had  held  the  land,  and  upon  her  death  it  was 
'*  left "  as  a  part  of  the  estate  of  her  husband. 
FoUweUer'a  Appeal,  102  Penn.  St.  581,  followed. 

Appeal  from  the  decree  of  the  orphans'  court  of  Lancaster  county* 

The  facts  are  sufficiently  stated  in  the  syllabus. 

B.  F.  Davisy  for  appellant.     D.  P,  RosenmiUery  for  appellee. 

Per  Curiam.  There  is  no  error  in  this  decree.  It  is  ruled  by  FoU- 
weiler'a  Appeal^  102  Penn.  St.  581.  Although  Mrs.  Brogly  did  sell 
the  real  estate  under  a  uower  given  in  the  will  of  her  husband,  yjBt  it 
is  found  as  a  fact  that  sne  did  not  use  any  part  of  the  proceeds.  She, 
therefore,  held  them  as  she  held  the  lancl,  and  in  the  language  of  the 
will  they  were  "  left "  as  a  part  of  the  estate  of  her  husband. 

Decree  affirmed,  and  appeal  dismissed  at  the  costs  of  the  appellant 


Sknsenio  v.  Parry. 

May  81,  1886. 

Injunction  — Bond— Fee  Paid  to  Counsel. 

An  injunction  bond,  inter  aUa,  contained  the  following:  "ShaU  indemnify  the 
said  ...  for  all  damages  that  may  be  sustained  by  reason  of  such  injunc- 
tion.''   Held,  this  did  not  include  a  fee  paid  to  counsel.* 

Error  to  the  court  of  common  pleas  of  Lancaster  county. 

This  was  an  action  of  debt  on  an  injunction  bond.  The  plaintiff  and 
one  of  the  defendants  were  owners  of  adjoining  lots  of  ground.  The 
i>laintiff  had  made  arrangements  to  put  a  building  on  me  rear  of  his 
1  »t,  and  with  the  view  of  preparing  the  foundations  commenced  pulling 
down  an  old  building  and  wall  that  stood  near  the  line  between  the 
parties.  Before  he  had  made  any  progress  in  pulling  down  the  wall, 
the  defendant  procured  a  preliminary  in i unction  restraining  him  from 
interfering  in  any  way  with  the  wall,  alleging  as  a  reason  that  it  was  a 
party  walL 

The  plaintiff,  in  obedience  to  the  requirements  of  the  injunction, 
immediately  stopped  operations  and  discharged  his  hands.  liater,  the 
injunction  was  oissolved,  and  on  appeal  to  the  supreme  court  the  judg- 
ment of  the  court  below  was  affirmed.  Immediately  upon  the  dissolu- 
tion of  the  injunction  the  plaintiff  commenced  worK  on  his  new  build- 
ing; but  owing  to  the  loss  of  four  weeks'  time  during  which  he  had 
been  delayed  by  the  injunction,  he  was  overtaken  by  winter  before  his 
work  was  finished,  and  was  subject  to  loss  and  inconvenience,  where- 
upon he  brought  an  action  upon  the  injunction  bond. 

On  the  trial  the  plaintiff  proved  damages  sustained  by  him,  by  reason 
of  the  injunction,  amounting  to  at  least  $1,000,  without  including  coun- 
sel fees  and  costs  incurred  in  dissolving  the  injunction.  The  court 
excluded  the  testimony  of  plaintiff  to  prove  the  amount  of  counsel  fees 
paid  by  him  in  procuring  the  dissolution  of  the  injunction,  on  the 
ground  that  they  could  not  be  considered  as  damages.  The  defendant 
called  experts  to  show  that  the  new  structure  might  have  been  erected 
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without  interfering  with  the  old  wall.     The  verdict  was  for  the  defend- 
ant. 

2>.  O.  Eahleman^  8.  H.  Reyiwlds  and  A.  J.  Mberly^  for  plaintiff  ia 
error.  In  ascertaining  damages  in  an  action  upon  an  injunction  bond 
a  reasonable  sum  may  be  allowed  for  expenses  incurred  m  procuring  a 
dissolution.  High  Inj.,  §  967 ;  Hilliard  Inj.,  chap.  2,  §  64.  Coiinsel 
fees  paid  in  procuring  a  dissolution  of  an  injunction  are  allowed  in  an 
action  on  the  bond.  High  Inj.,  §  973 ;  ttyan  v.  Anderson^  25  111. 
272,  283 ;  DerryBank  v.  Ileath^  45  N.  H.  524 ;  Corcoran  v.  Jvdson^ 
24  N.  Y.  106;  Fraeder  v.  Orimj  13  CaL  585 ;  Edwa/rda  v.  Bodine, 
11  Paige,  224. 

Wm.  Aug.  AUee  and  B.  Frcmk  EshZemcm^  for  defendant  in  error. 
"In  estimating  damages  sustained  by  the  improper  issuing  of  an  injunc- 
tion, courts  proceed  upon  equitable  grounds,  and  while  it  is  difficult  to 
fix  any  precise  rule  or  standard  for  determining  the  damages  upon  dis- 
solution, it  may  be  said  generally  that  nothing  will  be  allowed  which  is 
not  the  actual,  natural  and  proximate  result  of  the  wrong  committed. 
And  where  no  damages  have  been  actually  incurred,  none  should  be 
assessed."  High  Inj.,  §  964.  This  bond  was  given  in  Pennsylvania, 
the  case  was  tried  in  Pennsylvania  and  must  be  governed  by  the  laws  of 
Pennsylvania.  The  counsel  for  plaintiff  in  error  have  cited  High 
Inj.,  §  973,  and  analyzed  many  cases,  all  of  which  and  more 
are  cited  by  High  to  sustain  his  position,  to  show  that  counsel  fees 
are,  in  some  States,  allowed  as  damages.  They  are  not  in  Pennsylvania. 
In  this  State  for  a  time  they  seem  to  have  been  allowed,  but  in  Oood  v. 
Mylvn^  8  Barr,  51,  this  court  restored  the  true  rule,  Gibson,  Ch.  J.,  say- 
ing :  "  To  overrule  decisions  so  recent  and  direct  must  cast  a  doubt  on 
the  stability  of  judicial  decision.  Yet  it  is  better  to  eradicate  an  erro- 
neous principle  while  it  has  scarce  taken  root,  than  to  let  it  grow  up 
into  a  fixed  rule  of  property,"  and  the  judgment  of  the  court  below 
was  reversed  because  counsel  fees  had  been  allowed  as  damages.  In 
Siopp  V.  Smithy  21  P.  F.  S.  285,  this  court  reversed  a  judgment  where 
counsel  fees  had  been  allowed,  saying :  "  The  principle  was  exploded  in 
Good  V.  Mylin^^  and  adhered  to  that  ruling.  In  Mv/rphv  vj  Ja/rvis^  1 
Phila.  84,  Judge  Sharswood  adhered  to  the  rule  and  held  counsel  fees 
not  recoverable  as  damages.  See,  also,  Sedg.  Dam.,  §  99 ;  HamersUohv, 
OoB  Co.^  5  Casey,  254. 

Per  Curiam.  There  was  no  error  in  disallowing  the  evidence  of 
counsel  fee  paid  by  the  plaintiff.  It  is  not  such  legal  damage  as  id  speci- 
fied in  the  condition  of  the  injunction  bond,  as  to  permit  a  recovery 
therefor.  Oood  v.  Mylin^  8  Penn.  St.  51 ;  Stopp  v.  Smithy  71  id.  285. 
All  other  alleged  damages  "  sustained  by  reason  of  such  injunction " 
was  a  question  of  fact,  and  the  evidence  relatii^  thereto  was  submitted 
to  the  jury  in  a  clear  and  correct  charge.  There  waa  no  error  in  the 
admission  of  evidence  tending  to  disprove  damages. 

Judgment  affirmed. 
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Stoke  v.  Milleb. 
May  31,  1886. 

Slakdeb. 

A.  circulated  a  report  about  B.,  a  single  woman,  to  the  effect  that  she  had  ver- 
min apon  her  person  which  she  had  contracted  from  her  lover.  Held,  the  words 
used  in  circulating  the  report  were  actionable. 

Error  to  the  court  of  common  pleas  of  Lancaster  county. 
The  facts  are  sufficiently  stated  in  the  syllabus. 

J.  TF.  Johnsothj  for  plaintiff  in  error.  Ooding  v.  Morgan^  8  C.  256 ; 
ColbeH  V.  CdUJhjoM,  8  Gr.  186 ;  Stitzd  v.  ReynoLda,  17  S.  56 ;  MoClurg 
V.  BoMy  5  Binn.  220. 

TT.  A.  WUson^  for  defendant  in  error.  We  respectfully  submit  that 
the  words  laid  and  proved  are  actionable  ^^r  8e.  if  they  impute  forni- 
cation, as  we  contend,  it  would  seem  that  there  can  be  no  reasonable 
doubt  on  this  point.  The  rule  undoubtedly  is,  as  laid  down  in  Shaffer 
V.  KinzeTy  1  Rnn,  637 ;  McClurg  v.  Bossy  6  id.  218  ;  Andres  v.  Kop- 
penheafevy  S  8.  &  R.  255 ;  OosUng  v.  Morgmty  8  Casey,  273  ;  Klump 
V.  Dunny  16  8.  146 ;  Beck  v.  Stitzdy  9  H.  522.  It  appears  to  be 
expressly  decided,  in  Vanderlip  v.  Boe^  11  Harr.  82 ;  Walton  v.  Sin- 
qleUmy  7  S.  &  R.  449 ;  Evans  v.  Tibbins^  2  Gr.  451,  that  words  imput- 
ing fornication  are  actionable.  These  cases  will  be  more  particularly 
examined  hereafter  for  another  purpose.  The  same  doctnne  is  also 
held  in  other  States,  in  some  of  which  fornication  is  not  even  an  indict- 
able offense.  Smalley  v.  Anderson.  2  Mete.  (Ky.)  56 ;  Wilson  v.  Boh- 
Unsy  Wr.  40  (Ohio);  McBragh  v.  IliUy  4  Ired.  136  (N.  C.) ;  Bickeit  v, 
Stanley  6  Blackf.  169  ;  Joval  v.  Pom&roxfy  2  N.  J.  271.  But  do 
the  words  laid  in  our  declaration  and  proved  on  the  trial  impute  forni- 
cation to  the  plaintiff?  The  rule  of  law  in  regard  to  the  constnictioii 
of  words,  alleged  to  be  slanderous,  is  laid  down  in  Bvs  v.  MitcheUy  2 
DaU.  58 ;  CaU  v.  Foresmany  5  Watts,  331 ;  Bricker  v.  PoUSy  2  Jones, 
200  ;  LukeJiart  v.  Byerlvy  3  Smith,  418 ;  Stitzel  v.  Beynddsy  9  id.  488, 
and  many  other  cases.  It  was  first  formulated  by  Judge  Shippen  in 
Bue  V.  MitcheUy  and  is  in  these  words :  "  The  sense  in  which  words 
are  received  by  the  world  is  the  sense  which  courts  of  justice  ought  to 
ascribe  to  them  on  the  trial  of  actions  for  slander.  Slander  imputes 
an  injury,  and  the  injury  must  arise  from  the  manner  in  which  the 
slanderous  language  is  understood." 

Peb  Cubiam.  The  words  averred  in  the  declaration  and  proved  on 
the  trial  are  clearly  actionable.  Spoken  of  a  single  woman  impliedly 
charges  her  with  degradation  of  character,  and  justified  the  jury  in 
finding  the  intent  was  to  impute  to  her  an  act  of  fornication,  whicli  is 
an  indictable  offense  under  the  laws  of  this  Commonwealth. 

Judgment  afi^med. 
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Solomon,  AppPty  v.  Manhattan  Railway  Company,  ReypH. 

November  23.  1886. 
Negligence  —  Contributoby  —  Attehptino  to  Board  Moving  Train. 

One  of  the  defendfuit's  trains,  on  its  elevated  railway,  had  reached  ana  was 
about  leaving  the  Chatham  square  station,  on  the  Second  avenue  line,  on  the 
evening  of  Etecember  9, 1881,  when  the  deceased,  with  other  persons,  hastened  from 
another  train  to  get  on  board.  As  they  came  up  running  for  that  purpose,  the  gate 
of  the  car  was  closed,  and  the  train  started  to  leave  the  station.  It  was  moving 
very  slow,  but  with  constantly  accelerated  speed,  when  two  persons,  running  in 
advance  of  the  deceased,  poshed  open  the  closed  gate  and  boarded  the  car.  The 
deceased  also  attempted  to  g^t  on,  but  at  that  moment  the  conductor,  while  the 
deceased  having  one  foot  on  the  platform  and  his  hands  sprasping  the  stanchions 
of  the  car  platform  was  stepping  on  the  car,  again  closed  the  gate.  Deceased's 
foot  was  caught  by  the  gate  so  that  he  was  carried  alonff  by  the  moving  car, 
until  struck  by  a  projecting  water-pipe,  at  the  north  end  oi  the  station,  by  which 
he  was  knocked  from  the  car  upon  the  track  below  and  fatally  injured.  Held^ 
that  plaintiff  was  guilty  of  contributory  negligence,  and  a  nonsuit  was  properly 
directed.* 

Appeal  from  judgment  of  general  term,  first  department^  reversing 
a  jnograent  in  favor  of  plaintiff  and  granting  a  new  trial. 

Oeorge  Putnam  Smithy  for  appellant.  Edward  S.  RapaUoj  for 
respondent. 

Andrews,  J.  It  was  undisputed  that  the  train  was  in  motion  at  the 
time  the  plaintiffs  intestate  attempted  to  enter  it.  It  had  been  brought 
to  a  stop,  according  to  the  usual  custom,  on  reaching  the  Chatham  sonaro 
station,  for  the  purpose  of  discharging  and  receiving  passengers,  ana  had 
started  again  before  the  deceased  and  the  two  men  in  front  of  him, 
hurrying  from  the  Third  avenue  train  across  the  bridg^iand  down  the 
steps  to  the  station  platform  of  the  Second  avenue  road,  had  reached 
the  rear  of  the  first  car.  It  is  also  undisputed  that  the  conductor,  who 
was  standing  on  the  platform  between  the  first  and  second  cars,  haii  given 
the  signal  to  start  the  train  and  had  closed  or  attempted  to  close  the  gate 
before  the  first  of  the  three  men  reached  the  car.  The  train  at  this  time,  as 
we  have  said,  had  started  and  was  slowly  moving  but  with  a  constantly 
accelerated  speed.  The  two  men  in  advance  of  the  intestate  succeeded  in 
safely  boarding  the  train.  The  intestate  was  a  few  feet  behind  them.  He 
attempted  to  get  on  the  platform  of  the  car  after  the  others.  The  evidence 
tends  to  show  that  he  took  fhold  of  the  stanchions  of  the  car  with  both 
hands,  and  placed  one  foot  upon  the  car  platform,  and  was  in  the  act  of 
passing  on  to  the  car  when  the  conductor  closed  the  gate  against  the 
deceat^ed,  who,  clinging  to  the  car  or  possibly  being  caught  in  someway 
by  the  gate,  was  carri^  along  a  few  feet,  until  his  body  came  in  con< 
tact  witli  a  water-pipe  extending  horizontally  at  the  end  of  the  station 
platform,  and  received  the  in  Junes  of  which  he  subsequently  died. 

There  is  a  conflict  of  evidence  as  to  whether  the  gate  had  been  fully 
closed  before  the  two  men  in  front  of  the  intestate  reached  the  car. 
The  conductor  testified  that  it  was  closed  at  that  time,  and  was  pushed 
open  by  them.     Witnesses  for  the  plaintiff  testified  that  the  conductor 

*  See  69  Ala.  106;  S.  C,  44  Am.  Rep.  505;  19  Eng.  Rep.  231;  Secor  v.  Ihledo,  etc., 
R,  Co.,  10  Fed.  Rep.        ;  Abbey  v.  New  York,  eU„  R.  Co    20  W.  Dig.  87. 
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was  closing  the  gate  as  the  two  men  approached  the  car  and  opened  it 
for  them  to  enter,  and  then  closed  it  as  the  intestate  was  attempting  to 
set  on.  There  is  also  some  discrepancy^  in  the  evidence  as  to  the  distance 
&om  die  car  platform  to  the  water-pipe  at  the  end  of  the  station  plat- 
form,  when  tne  intestate  reached  the  car.  One  of  the  plaintiffs  wit- 
nesses, who  3aw  the  whole  transaction,  testified  that  the  distance  was 
fom-  or  five  feet,  and  other  witnesses  testified  that  it  was  ten  feet.  Wil- 
son, a  witness  for  the  plaintiff,  testified :  "  Although  my  glance  was 
momentary,  I  saw  him  —  deceased — constantly  from  the  time  he  put 
his  foot  on  the  car  until  he  struck  the  projection ;  in  my  best  judgment 
that  may  have  been  five  feet,  but  I  think  it  was  about  four  feet,,  the 
distance."  Haller,  also  a  witness  for  the  plaintifiE,  was  asked :  ^^  The 
whole  occurrence,  from  the  time  the  conductor  pulled  the  bell  to  start 
the  car  until  Mr.  Solomon  struck  against  the  projection  and  fell,  occu- 
pied but  a  very  short  space  of  time,  did  it  not  ? ''  He  answered :  ^^  A 
very  httle  time ;  quicker  than  I  can  tell  you." 

Li  view  of  the  undisputed  fact  that  the  car  was  moving  when  the 
deceased  attempted  to  enter  it,  it  is  evident  that  the  obstruction  against 
which  the  deceased  was  earned  was  perilously  near,  and  that  a  collision 
was  inevitable  if  the  deceased  shonla  fail  to  get  on  to  the  car,  and 
should  be  carried  along  a  few  feet  in  the  position  in  which  he  was  when 
the  gate  was  closed.  The  station  platform  was  lighted,  and  "  every 
thinff  was  clear  "  The  deceased  had  oeen  accustomed  to  take  the  train 
in  the  evening  at  this  station  for  more  than  a  year.  His  son,  who 
usually  accompanied  his  father,  testified  that  ^^  the  train  stops  very  sharp, 
and  goes  off  very  quick."  The  trains  ran  every  five  minutes.  There 
can  be  no  doubt  that  the  deceased  was  familiar  with  the  surroundings, 
and  was  acquainted  with  the  manner  of  operating  the  trains.  We  are 
of  opinion  that  the  nonsuit  was  properly  directed.  It  must  be  assumed 
that  the  deceased  when  he  attempted  to  enter  the  car  knew  that  it  was 
in  motion.  We  cannot  know  what  was  passing  in  his  mind,  or  of  what 
existing  facts  he  was  actually  cognizant,  except  by  inference.  But  what 
others  saw  and  knew  in  respect  to  matters  equally  open  to  his  observa- 
tion must  be  presumed  to  have  been  eeen  and  known  by  him ;  especi- 
ally is  this  presumption  a  reasonable  one  in  respect  to  matters  which 
common  prudence  required  him  to  know  and  observe  before  he 
attempted  to  enter  the  car.  Knowing,  then,  as  must  be  inferred,  that 
the  train  was  in  motion,  he  took  the  risk  of  the  attempt  to  board  it. 
The  movement  of  the  train  was  itself  notice  to  him  that  the  time  for 
receiving  passengers  had  passed.  He  undoubtedly  thought  he  could 
board  the  train  in  safety,  and  except  for  the  act  of  the  conductor  in 
closing  the  gate,  the  attempt  would  probablv  have  been  successful. 
It  does  not  appear  that  the  deceased  knew  of  the  attempt  of  the  con- 
ductor to  close  the  gate  before  the  two  men  who  preceded  him  entered 
the  car.  But  he  was  in  a  position  to  have  seen  it,  and  the  act  was 
observed  by  the  other  witnesses. 

We  are  of  the  opinion  that  the  attempt  of  the  deceased  to  enter  the 
train  under  the  circumstances  disclosed,  was  in  law,  a  negligent  act 
which  contnbutcd  to  his  death.  It  is,  we  think,  the  general  rule  of  law, 
established  bv  the  decisions  in  this  and  other  States,  as  claimed  by  the 
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learned  counsel  for  the  respondent,  that  the  boarding  or  alighting  from 
a  moving  train  is  presumably  and  generally  a  negligent  act  per  ae^  and 
that  in  onler  to  rebut  this  presumption  and  justify  a  recovery  for  an  injury 
sustained  in  getting  on  or  off  a  moving  tram,  it  must  appear  that  the  pas- 
senger was  by  the  act  of  the  defendant  put  to  an  election  between  alter- 
native dangers,  or  that  something  was  done  or  said,  or  that  some  direction 
was  given  to  the  passen^  by  those  in  charge  of  the  train,  or  some 
situation  created,  which  interfered  to  some  extent  with  his  free  agency, 
and  was  calculated  to  divert  his  attention  from  the  danger  and  create  a 
confidence  that  the  attempt  could  be  made  in  safety.  Mclntyre^e 
case,  87  N.  Y.  287 ;  and  Piler^a  case,  49  id.  47,  were  cases  of  injury 
sustained  by  passengers,  in  the  one  case,  by  going  from  one  car  to 
another  by  direction  of  one  of  the  trainmen  to  get  a  seat  while  the 
train  was  m  motion ;  and  in  the  other  by  leaving  a  moving  car  at  a 
station  by  direction  of  the  brakeman,  who  directed  the  plaintiff,  a 
woman,  to  get  off,  saying  the  train  would  not  stop. 

In  Burrows  v.  £ne  Hailway  Co.^  63  K.  Y.  556,  the  court 
i^eversed  a  judgment  recovered  for  an  injury  to  a  passenger  in  alighting 
at  his  station  from  a  moving  car,  and  in  Morrison  v.  Erie  Railway 
Co.y  56  N.  Y.  302,  the  court  reversed  a  verdict  for  the  plaintiff  under 
very  similar  circumstances.  It  is  said  by  Rapallo,  J.,  m  Burrows  v. 
Erie  Railway  Co.^  that  "the  cases  in  which  a  recovery  has  been 
allowed,  notwithstanding  that  the  passenger  undertook  to  leave  the  car 
while  in  motion,  are  exceptional  and  depend  upon  peculiar  circumstan- 
ces. In  short,  as  we  now  understand  the  rule  established  by  the  decis- 
ions, it  is  presumptively  a  negligent  act  for  a  passenger  to  attempt 
to  alight  from  a  moving  train,  and  it  is  not  sufficient  to  rebut  the 
presumption  that  the  trainmen  acquiesced  in  the  action  of  the  pas- 
senger or  that  the  company  violated  its  duty  or  contract  in  not  stoppmg 
the  train,  or  that  to  remain  on  the  train  would  subject  the  passen- 
ger to  trouble  or  inconvenience,  but  that  to  excuse  such  an  act 
and  free  the  plaintiff  from  the  charge  of  contributory  negligence, 
there  must  be  a  coercion  of  circumstances  which  did  not  leave  the  pas- 
senger in  the  free  and  untrammeled  possession  of  his  faculties  and 
judgment." 

Negligence  no  doubt  is  usually  a  question  of  fact  of  which  the  jury 
must  mauire,  but  the  inference  of  negligence  in  a  given  case  may  lie  so 
clear  and  convincing  that  the  judge  may  direct  a  verdict.  The  con- 
clusion that  it  is  prima  facie  dangerous  to  alight  from  a  moving  train 
is  founded  on  our  general  knowledge  and  common  experience,  and  it 
is  akin  to  the  conclusion,  now  generally  accepted,  that  it  is  in  law  a 
dangerous  and  therefore  a  negligent  act,  unless  explained  and  justified 
by  special  circumstances,  to  attempt  to  cross  a  railroad  track  without 
looking  for  approaching  trains.  In  boarding  a  moving  train  there  is 
generally  less  excuse  than  in  alighting  from  one.  The  party  attempt- 
ing it  is  not  often  under  the  same  stress  of  circumstances  as  frequently 
happens  on  the  former  case.  He  may  be  compelled  to  await  for  another 
train;  but  this  is  an  inconvenience  merely,  which  will  not  justify 
exposing  himself  to  hazard. 

In  Pnillipscfiee,  49  N.  Y.  177,  the  plaintiff  was  thrown  against  a 
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platform  in  attempting  to  board  a  train  while  in  motion,  and  a  nonsnit 
was  sustained  in  this  conrt. 

In  the  present  case, the  intestate  was  familiar  with  the  situation.  He 
must  have  known  that  according  to  the  rules  the  time  for  receiving 
passengers  had  passed,  and  that  the  greatest  celerity  and  promptness 
was  required  on  the  part  of  those  intrusted  with  the  management  of 
trains.  It  is  said  that  the  opening  of  the  gate  by  the  conductor  was  an 
invitation  for  him  to  enter,  and  that  if  the  conductor  had  not  closed 
the  gate  upon  him  he  would  have  boarded  the  train  in  safety.  It  is 
true  that  tne  opening  of  the  gate  to  admit  the  two  men  in  front  of  the 
deceased,  and  their  safe  entrance,  may  have  given  the  intestate  confi- 
dence that  he  could  enter  also.  But  the  act  of  the  conductor,  as  the 
sequel  shows,  was  not  intended  as  an  invitation  to  the  intestate,  and  the 
conductor's  mis-judgment  or  negligence  was  one  of  the  hazards  which 
the  intestate  ran.  It  did  not  relieve  him  from  the  imputation  of  negli- 
gence, because  he  did  not  foresee  the  obstruction  which  would  be  inter- 
posed, or  that  without  the  negligence  of  the  conductor  the  accident 
would  not  have  happened.  One  of  the  very  dangers  of  the  situation 
arose  from  the  fact  that  all  the  contingencies  upon  which  the  success  of 
tiie  effort  to  enter  the  car  depended,  could  not  be  anticipated.  If  men 
will  take  such  hazards  they  must  bear  the  consequences  of  •their  own 
rashness,  and  it  is  no  just  reason  for  visiting  the  consequences  upon 
another  that  his  neffligence  co-operated  in  producing  the  result. 

We  think  the  judgment  should  be  affirmed. 

RuGER,  Ch.  J.,  Eael  and  Finch,  J  J.,  concnr;  Miller  and  Dan- 
poRTH,  J  J.,  dissent;  Rapallo,  J.,  taking  no  part. 

Judgment  affirmed. 

Card,  RespH^  v.  Manhattan  Railway  Co.,  AppVt* 
November  28,  1886. 

E,  S,  RapaXlOy  for  appellant.     E.  W.  Simmons^  for  respondent. 

Finch,  J.  The  opinion  recently  delivered  in  the  case  of  jSolomrm 
V.  Manhattan  liailway  Co.  substantially  covers  all  the  questions 
raised  by  this  appeal,  and  makes  it  our  duty  to  reverse  the  judgment  of 
the  courts  below.  In  both  cases  after  the  gates  were  shut  and  the 
intending  passenger  was  excluded  and  the  train  was  in  motion,  the 
injured  party  clung  to  the  moving  cars,  and  was  thereby  killed.  In  the 
one  case  the  deceased  had  his  foot  upon  the  car  step  and  was  obviously 
making  a  physical  effort  to  get  upon  the  train  ;  in  this  case  the  trial 
court  deemed  it  debatable  whether  the  deceased  was  endeavoring  to  get 
upon  the  car,  or  was  merely  walking  along  by  the  side  of  the  moving 
train,  expostulating  with  the  gateman.  But  disregarding  all  the 
evidence  of  the  defense  and  taking  as  trne  the  plaintiff's  proofs,  two 
facets  remain  undisputed.  After  the  gate  was  closed  and  the  train  in 
motion,  the  excluded  passenger  had  hold  of  the  stanchions  of  the  plat- 
form, clinging  to  them  as  the  train  moved  while  the  gateman  was 
pushing  him  away.  Three  witnesses  for  the  plaintiff  saw  the  accident. 
The  wife  and  sister  observed  only  the  gateman  pushing  the  deceased  at 

*See  preceding  case. 
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a  moment  when  they  are  unable  to  say  whether  the  train  had  started 
or  not ;  but  the  third  witness,  a  passenger  in  an  adjoining  car,  and 
apparently  wholly  disinterested,  testifies  distinctly  that  after  the  gate 
was  slammed  and  the  train  in  motion,  the  deceased  was  holding  on  K> 
the  iron  standard  supporting  the  roof  of  the  platform,  while  the  gate- 
man  was  trying  to  push  him  away,  and  that  this  continued  until  the 
deceased  disappeared  from  sight.  It  is  not  material  whether  the  act  of 
the  deceased  should  or  should  not  be  deemed  a  physical  effort  to  get 
upon  the  car.  It  was  an  interference  with  the  moving  train  obviocSly 
dangerous  and  imprudent,  from  which  the  injury  resulted,  and  for 
which  there  was  no  necessity  or  excuse.  The  motion  for  a  nonsuit  should 
have  been  granted. 

Judgment  reversed,  new  trial  granted,  costs  to  abide  the  event. 

All  concur,  except  Danfobth,  J.,  not  voting,  and  Bapallo,  J.,  tak- 
ing no  part 

Johnson,  JResp^ty  v.  Myers,  AppVt. 

November  28,  1886. 

Costs— Clatm  aoaikst  Estate— Additional  Allowance. 

An  order  g^ranting  an  additional  allowance  to  plaintiff  in  an  action  on  a  claim 
against  \,  decedent's  estate  and  in  which  he  was  successful,  will  be  reversed  if 
payment  of  the  claim  was  not  unreasonably  resisted  or  refused. 

Appeal  from  an  order  affirming  an  order  granting  an  additional  allow- 
ance.    The  head-note  states  the  point. 

TTm.  O,  Tracey^  for  appellant.  Chaa.  A.  Hawley^  for  respondent 
Finch,  J.  An  order  was  made  in  this  case  granting  costs  to  the 
plaintiff  and  an  additional  allowance.  It  is  resisted  upon  this  appeal  on 
the  ground  that  the  plaintiff's  demand  was  not  presented  to  the  execu- 
trix for  payment  before  the  commencement  of  the  action,  and  that  such 
payment  was  not  unreasonably  resisted  or  refused.  Both  questions 
turn  upon  disputed  facts  as  to  which  it  is  the  general  rule  of  this  court 
to  follow  the  conclusions  of  the  courts  below  unless  for  some  very 
obvious  and  sufficient  reasons.  Fidd  v.  Fields  77  N.  Y.  294.  The 
statute—  3  R.  8.  (5th  ed.)  175,  §§  39,  40— authorizes  publication  of 
a  notice  to  creditors  ^^  requiring  all  persons  having  claims  against  the 
deceased  to  exhibit  the  same  with  the  vouchers  thereof  to  sucn  executor 
or  administrator,"  etc.,  and  allows  the  latter  upon  such  presentation  to 
require  production  of  vouchers  and  an  affidavit  of  the  claimant.  The 
proofs  on  tae  part  of  the  plaintiff  show  that  her  claims,  with  the  books 
and  vouchers  on  which  they  rested,  were  fully  exhibited  to  the  author- 
ized agent  of  the  executrix  before  the  commencement  of  the  action 
and  were  examined  and  rejected  by  the  assertion  of  counter-claims 
sufficient  to  extinguish  them  and  all  ultimate  liability  denied.  This  fact 
is  no  further  disputed  than  by  an  affidavit  of  the  defendant's  attorney 
that  no  "  formal  claim"  was  ever  made,  though  he  admits  ''informal 
negotiations  for  a  settlement."  But  while  the  courts  below  were  justi- 
fied in  holding  that  the  plaintiff's  claim  was  duly  exhibited  and  properly 
presented,  the  examinations  we  have  made  of  the  facts  in  controversy 
very  strongly  impresses  us  with  the  conviction  that  the  defense  of  this 


Digitized  by 


Google 


N.  Y.]  Shaw  v.  Sheldon.  281 

action  was  reasonable  and  proper,  and  while  the  defendant  estate  was 
nnsnccessfol  in  the  end,  there  was  abundant  reason  in  the  complicated 
nature  of  the  accounts,  in  the  great  amount  of  business  transacted 
and  in  the  supposed  and  actual  existence  of  grave  counter-claims  to 
justify  the  defense  actually  made  and  prevent  us  from  holding  it  to 
have  been  unreasonable.  Judgment  was  demanded  for  more  than 
$60,000  with  a  large  amount  of  interest.  Judgment  was  rendered  for  a 
sum  very  materially  less,  and  still  further  reduced  by  a  deduction  of  the 
general  term  of  more  tiian  $10,000.  We  discover  no  trace  of  bad 
faith  in  the  defense  interposed  but  much  to  justify  the  inquiry  and 
examination  which  it  compelled. 

For  this  reason  we  think  costs  should  not  have  been  awarded  and  we, 
therefore,  reverse  the  order  appealed  from. 

All  concur. 

Order  reversed. 


Shaw  v.  Sheldoit. 

November  23,  18B6. 

Master  and  Servant— Usual  Risks. 

The  rale  that  where  an  employee  serves  with  fall  knowledge  and  apprecia- 
tion of  the  danger,  he  takes  apon  himself  the  risk  of  injury,  from  neglect  of 
the  master  to  suitably  protect  machinery,  applied. 

Appeal  from  the  judgment  entered  in  Cayuga  county  clerk's  oflBce 
upon  the  decision  ot  the  general  term  of  the  fifth  department  of  the 
supreme  court,  July  13,1885,in  favor  of  the  plaintiff  and  denying  defend- 
ants' motion  for  a  new  trial  upon  the  exceptions  taken  upon  the  trial  of 
this  action  at  the  Cayuga  circuit  in  May,  1884,  which  were,  after  the 
rendition  of  a  verdict  in  favor  of  the  plaintiff  for  $2,500,  directed  by 
Hon.  Francis  A.  Macomber,  who  presided  at  the  trial,  to  be  heard  in  the 
first  instance  at  general  term. 

The  action  was  brought  by  the  plaintiff  to  recover  damages  occasioned 
by  the  death  of  her  husband,  Peter  Shaw,  through  the  alleged  negli- 
gence of  the  defendants,  composing  the  firm  of  Sneldon  &  Co. 

The  answer  alleged  a  want  of  knowledge  or  information  of  the 
material  allegations  of  the  complaint,  and  that  the  deceased  received  the 
injuries  resulting  in  his  death  by  reason  of  his  contributory  negligence. 

The  defendants  were  engaged  in  the  operation  of  a  rolling  mill  at 
Auburn,  N.  Y.,  and  the  deceased  was  a  roller  in  their  employ.  In  the 
process  of  manufacture  carried  on  bv  the  defendants,  iron  was  subjected 
to  pressure  between  various  sets  of  heavy  roUei-s  of  corrugated  iron. 
These  rollers  revolved,  the  ends  or  necks  being  set  in  bearings  in  which 
they  moved.  The  defendants  had  a  series  of  these  rollers  in  close 
proximity  to  each  other,  and  various  sets,  composing  what  was  known 
as  a  train,  being  united  by  couplings  into  which  the  ends  of  the  several 
sets  of  rollers  were  inserted  at  a  point  beyond  the  bearing.  In  conse- 
quence of  the  passage  through  these  rollers  of  the  heated  iron,  the  roll- 
ers and  bearings  become  heated  to  such  an  extent  as  to  dama^  them, 
unless  they  are  kept  constantly  supplied  with  water  sufficient  m  quan- 
tity to  cool  them  off.  For  that  purpose,  the  defendants  provided  over 
Vol.  V11L-~36  r^^^^T^ 
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the  various  sets  of  rollers  a  trough  which  was  supplied  with  water,  and 
from  which  water  was  conduct^  to  the  rollers. 

The  couplings  between  the  respective  sets  of  rollers  were  so  arranged 
that  those  of  the  upper  and  lower  rollers  of  each  set  were  so  cfose 
together  that  when  in  revolution,  they  were  productive  of  danger  in 
case  any  of  the  employees  should  come  in  contact  with  them. 

It  was  the  gjeneral  custom  and  mode  of  construction  of  machinery  of 
this  character  in  most  rolling  mills,  to  cover  the  couplings  with  wood  or 
metal,  so  as  to  prevent  the  employees,  who  work  about  tiie  machinery, 
from  coming  in  contact  with  such  couplings. 

When  the  deceased  first  entered  the  defendants*  employ,  a  wooden 
cover  had  been  provided  for  the  coupling,  but  this  covering  was  subse- 
quentlv  destroyed,  and  for  some  time  prior  to  his  death  the  couplings 
were  allowed  to  remain  uncovered,  excepting  that  the  front  of  the 
coupling  was  partially  covered  by  a  tub  or  bosn  of  sheet  iron,  in  which 
was  placed  a  grindstone,  and  which  was  generally  filled  with  water. 

This  bosh  did  not,  however,  sufficiently  protect  the  couplings  so  as 
to  serve  the  purpose  of  a  covering  usually  employed  in  other  mills. 

On  the  evening  of  May  18,  1883,  while  Peter  Shaw  was  at  work  on 
the  finishing  rollers,  he  was  informed  by  one  of  his  co-employees, 
that  the  water  was  not  mnning  from  the  trough  to  the  rollers.  It  was 
of  great  importance  to  the  defendants  that  the  flow  of  water  should  not 
cease,  and  the  men  in  their  emplov,  whenever  they  observed  that  the 
flow  had  stopped,  habitually  chmoed  upon  the  bosh,  which  stood  in 
front  of  the  couplings,  for  the  purpose  of  looking  into  the  trough,  which 
was  higher  than  their  heads,  in  order  to  ascertain  the  cause  of  the 
stoppage  and  to  again  cause  the  water  to  flow.  Shaw  accordingly,  upon 
observmg  that  the  water  no  longer  flowed,  stepped  upon  the  Dosh  and 
was  seen  to  look  into  the  trough.  While  so  standing,  his  foot  slipped, 
or  his  clothing  was  caught  by  the  suction  of  the  couplings  between 
them,  his  leg  was  drawn  between  the  revolving  iron,  and  he  sustained 
such  injuries  that  he  died  in  consequence  of  the  effects  thereof  on  May 
29,  1884. 

The  flow  of  water  from  the  troughs  was  so  frequently  interrupted 
that  it  was  one  of  the  most  ordinary  things  for  the  employees  to  step 
upon  a  bosh  to  look  into  the  trough  te  ascertain  the  cause  of  the  stop- 
page, and  this  occurred  on  an  average  several  times  a  day. 

As  the  stopping  of  the  machinery  is  a  matter  of  expense,  the  defend- 
ants' rolls  were  never  stopped  on  account  of  a  temporary  stoppage  of 
the  flow  of  water.  The  bosh  was  brought  into  court,  and  the  top 
appeared  to  be  perfectly  smooth  and  polisned.  This  smoothness  was 
occasioned  by  the  frequency  with  which  the  men  in  the  mill  stepped 
upon  the  bosh  for  the  purpose  of  looking  into  the  troughs.  The  only 
other  way  to  examine  the  trough  was  to  pass  entirely  around  all  the 
machinery  and  to  go  to  the  rear  of  the  rolls  where  red-hot  iron  was 
constantly  passing,  and  to  step  upon  a  plate  which  projected  from  the 
machine.  This  course  was  never  adopted  in  the  mill,  except  when 
those  desiring  to  look  into  the  trough  happened  to  be  at  the  particular 
point  specified.  The  duty  of  examining  the  troughs  was  not  imposed 
upon  any  particular  person.    Any  of  the  employees  who  happened  to 
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be  in  a  dtnation  to  look,  or  who  was  not  otherwise  employed,  con- 
sidered it  his  dnty  to  start  the  flow  of  water  whenever  it  stopped.  The 
work  of  the  deceased  related  to  the  putting  of  iron  through  tne  differ- 
ent series  of  rollers.  The  general  work  of  the  mill  was  under  the 
superintendence  of  one  Thompson.  Although  Shaw  was  called  the 
"  boss  "  roller,  he  received  that  name  because  ne  was  the  first  of  the 
finishing  rollers. 

Richard  C,  Steely  for  appellant,  cited  DeForreat  v.  Jewett^  88  N. 
Y.  268 ;  Burke  v.  Witherhee,  98  id.  665  ;  Powers  v.  N.  T.,  etc.,  E.  R. 
Co.j  id.  278 ;  Beach  Cont.  Neg.,  §  123 ;  Wonder  v.  Baltimore,  etc,,  R, 
R.  Co.,  82  Md.  411;  S.  C,  3  Am.  Rep.  143;  PUnk  v.  N.  Y.,  etc., 
R.  R.  Co.,  60  N.  Y.  607 ;  Mehan  v.  N.  IT.,  etc.,  R.  R.  Co.,  73  id.  686 ; 
DuBois  V.  City  of  Kingston,  102  id.  219  ;  S.  C,  4  East.  Rep'r,  724. 

Louis  MarshaUy  for  respondent.  As  to  the  duty  of  the  master  to 
furnish  proper,  safe  and  adequate  machinery  so  as  to  protect  the  servant 
against  unnecessary  risks,  see,  Clarke  v.  Holmes,  7  Hurlst.  &  Norm.  937 ; 
MeJlors  V.  Shaw,  1  Best  &  Smith,  437 ;  Walling  v.  Oaster,  L.  R.,  6 
Exch.  73 ;  Hough  v.  Texas,  etc.,  R.  R.  Co.,  100  U.  S.  213  ;  Painton 
V.  NoHhem  Cent.  R.  R.  Co.,  83  N.  Y.  7;  Kain  v.  Smith,  89  id.  375; 
FUis  V.  iT.  T.,  etc.,  R.  R.  Co.,  95  id.  546  ;  Schuanderer  v.  Birg,  33 
Hun,  186 ;  Kirkpatrick  v.  N.  T.,  etc.,  R.  R.  Co,,  79  N.  Y.  240  ;  Fuller 
V.  JeweU,  80  id.  46 ;  Swoboda  v.  Ward,  40  Mich.  420 ;  Cooley  Torts, 
556-7,  and  cases  cited ;  M.  cfe  C.  R.  R.  Co.  v.  Dolan,  32  Mich.  513 ; 
Comhs  V.  New  Bedford  Cordage  Co.,  102  Mass.  572 ;  Reynolds  v. 
I/indman,  32  Iowa,  146 ;  Bowling  v.  Allen,  6  Mo.  App.  195 ;  Smith  v. 
JV.  T.,  etc.,  R.  R.  Co.,  19  N.  Y.  127 ;  Dorsey  v.  Phillips  Construction 
Co.,  42  Wis.  597;  Cayzer  v.  Taylor,  10  Gray,  274  ;  Qreenleaf  v.  III. 
Gent.  R.  R.  Co.,  29  Iowa,  14 ;  Toledo  Railway  v.  Conroy,  68  IlL  616  ; 
Vosburgh  v.  Lake  Shore,  etc.,  R.  R.  Co.,  94  N.  Y.  374;  St.  Louis  R. 
R.  Co.  V.  Valirius,  56  Ind.  512  ;  Patterson  v.  Pittsburgh,  etc.,  R.  R. 
6b.,  46  Penn.  St.  389.  The  question  of  contributory  negligence  was 
for  the  jury.  Assop  v.  Tates,  2  H.  <fc  N.  768  ;  Williams  v.  Clfmgh, 
3  id.  258 ;  in  Gibson  v.  Frie  Railway  Co.,  63  N.  Y.  451 ;  Laninq  v.  N. 
T.  C.  R.  R.  Co.,  49  id.  621 ;  Booth  v.  Boston,  etc.,  R.  R.  Co.,  73'id.  40 ; 
Hawley  v.  North  Cent.  R.  R.  Co.,  82  id. ;  White  v.  Sharp,  27  Hun, 
94 ;  S^ong  v.  Boston,  etc.,  R.  R.  Co.,  58  N.  Y.  56  ;  Marsh  v.  Chicker- 
ing  /  Sweeney  v.  Berliii,  etc.,  Fnvelope  Co.  /  Kennedy  v.  Manhattan 
R.  R.  Co.,  33  Hun,  457  ;  Hart  v.  Hudson  River  Bridge  Co.,  80  N. 
Y.  632  ;  Ochsenbein  v.  Shapley,  85  id.  274 ;  Cosgrove  v.  N.  Y.,  etc,  R. 
R.  Co.,  87  id.  91 ;  Jon^  v.  JV.  Y.  C.  d:  H.  R.  R.  R.  Co.,  28  Hun, 
366;  S.  C,  92N.  Y.  628. 

Per  Curiam.  The  majority  of  the  court  are  of  opinion  that  this 
jiuiginent  should  be  reversed  for  the  reason  that  the  facts  establish 
beyond  dispute  that  the  injured  employee  entered  the  service  and 
remained  in  it  with  a  full  knowledge  And  appreciation  of  the  risk  and 
danger  resulting  from  leaving  the  couplings  uncovered.  The  fact  was 
entirely  obvious,  the  resultant  peril  plain  at  a  glance,  and  the  injured 
servant  a  skilled  workman,  a  foreman  of  the  rouers,  accustomed  to  the 
machinery  and  the  service,  and  having  the  capacity  and  ability  to  fully 
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appreciate  the  conseqnences  of  leaving  the  conplings  uncovered.  Within 
tne  rule  applicable  to  such  cases  the  plaintiffs  intestate  took  upon  him- 
self the  risK  of  injury  from  the  qbserved  and  obvious  omission. 

The  court  are  also  of  opinion  that  the  trial  judge  erred  in  charging 
the  jury  that  if  they  believed  the  evidence  of  the  superintendent  that 
he  asked  the  deceased  if  he  wanted  the  couplings  covered,  and  the 
latter  declined  the  precaution,  it  was  a  circumstance  for  them  to  con- 
sider upon  the  question  of  the  assimaption  of  consequent  dangers  by  the 
deceased.  If  the  fact  sworn  to  was  true,  it  conclusively  proved  that  the 
servant  took  upon  himself  the  risks  of  the  omission  and  freed  the 
employer  from  responsibility.  The  jury  should  have  been  so  charged. 
The  principal  douot  among  us  on  this  branch  of  the  case  has  been 
whether  the  defendant's  exception  was  sufficient  to  bring  up  the  ques- 
tion. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs  to 
abide  the  event. 

All  concur,  except  Buobr,  Oh.  J.,  Danfokth  and  Finch,  JJ.,  dis- 
senting. 


Cox,  AppPtj  V.  Mayor,  Etc.,  of  New  York,  HespH, 

November  28,  1886. 

New  York  City  —  Action  by  Police  Justice  for  Salary. 

A  police  justice  in  New  York  citj  had  been  paid  an  unauthorized  salazy  for 
sevend  years,  and  thereafter  paid  a  salary  which  was  lefi;al  in  amount.  In  an  ac- 
tion to  recover  the  balance  between  the  amount  paid  and  the  sum  claimed, 
heldt  that  the  complaint  was  properly  dismissed. 

The  city  was  ffiven  a  judgment  on  its  counter-claim  setting  up  ovet-payments. 
Beld,  that  the  decision  at  general  term  disallowing  the  same,  on  the  ground  that 
they  were  voluntary,  was  right. 

Appeal  from  judgment,  general  term,  first  department,  modifying  a 
judgment  in  favor  of  defendants.     The  opinion  states  the  case. 

7%o7na8  AUison^  for  appellant.    D.  J.  Decm^  for  respondent. 

Earl,  J.  The  jjlaintiif  was  elected  one  of  the  police  justices  of  the 
city  of  New  York  in  the  fall  of  1869  for  a  term  ot  six  years  commenc- 
ing on  the  first  day  of  January  following,  and  he  served  in  his  office 
until  November  3,  1873,  when  his  term  came  to  an  end  pursuant  to  the 
provisions  of  section  2  of  chapter  638  of  the  Laws  of  1873.  He  was 
paid  for  his  salary  at  the  rate  of  $10,000  perjrear  to  and  including  July 
31, 1871 ,  and  thereafter  while  Ije  was  in  office  he  demanded  his  salary 
at  the  same  rate,  but  was  paid  only  at  the  rate  of  $5,000.  He  com- 
menced this  action  to  recover  the  balance  of  his  salary,  being  the  differ- 
ence between  the  $5,000  paid  and  the  $10,000  claimed. 

The  defendants  in  their  answer  alleged  that  the  plaintiff's  salary  was 
lawfully  but  $5,000,  and  that  he  was  paid  the  greater  sum  in  1870  and 
1871  by  mistake  and  without  authority  of  law,  and  they  set  up  the  over- 
payment of  $7,916.66  as  a  counter-claim  for  which  they  demanded 
judgment. 

The  action  was  brought  to  trial  before  a  ludge  without  a  jury,  and 
he  found  that  plaintiff's  saiaxy  was  lawfully  but  $5,000,  dismissed  his 
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complaint  and  gave  judgment  to  the  defendants  for  tlieir  conntcr-ciaim. 
The  plaintiff  appealed  to  the  general  term  where  the  court  modified 
the  judgment  by  disallowing  the  counter-claim,  and  affirms  it  as  so  mod- 
ified.   Both  parties  then  appealed  to  this  court. 

While  this  case  is  not  free  from  some  difficulty  and  doubt,  we  find 
no  satisfactory  reason  for  differing  from  the  general  term.  The  act, 
chapter  508  of  the  Laws  of  1860,  provided  for  the  reorganization  of 
the  police  courts  in  the  city  of  New  i  ork,  and  imposed  additional  duties 
upon  the  police  justices ;  and  in  section  26  provided  as  follows :  *'  And 
for  the  additional  duties  imposed  in  this  act  the  common  council  or 
board  of  supervisors  in  said  city  and  county  may  increase  the  compen- 
sation of  any  officer  mentioned  herein."  At  the  time  that  act  was 
passed  the  salary  of  police  justices  was  $3,600 ;  and  in  December,  1802, 
the  common  council,  professing  to  act  under  that  statute,  increased  the 
salary  to  $5,000,  payable  monthly  from  January  1,  1863.  By  section 
11  of  the  act,  chapter  876  of  the  Laws  of  1869,  it  was  enacted  that 
"the  common  council  or  any  head  of  department  of  the  city  of  New 
York  is  hereby  prohibited  from  creating  any  new  office  or  department, 
or  increasing  the  salaries  of  those  now  in  office,  or  their  successors, 
except  as  provided  by  acts  passed  by  the  legislature." 

On  the  31st  day  of  December,  1869,  the  common  council  adopted  a 
resolution  which  provided  that  from  and  after  January  1,  1870,  the 
salary  of  police  justices  should  be  $10,000,  payable  in  equal  monthly 
installments.  The  claim  of  the  plaintiff  is  that  by  this  resolution  his 
salary  became  lawfully  fixed  at  the  sum  of  $10,000.  Whether  or  not 
this  claim  is  well  founded  depends  upon  the  construction  to  be  given  to 
section  26  of  the  act  of  1860.  Did  that  section  empower  the  common 
council  to  increase  the  salary  of  police  justices  from  time  to  time  or 
only  once  ?  We  are  of  opinion  that  it  autnorized  but  one  increase,  and 
that  by  the  increase  made  in  1862  the  power  of  the  common  council  to 
increase  the  salary  was  exhausted.''^ 

By  the  act  of  1860,  additional  duties  were  imposed  upon  the  police 
justices,  and  in  view  of  that  circumstance  and  to  adjust  the  salary  to  the 
new  state  of  things,  tlie  power  to  increase  was  conferred.  It  was  not 
a  power  which,  to  promote  the  public  good  or  to  carry  out  a  definite 
public  policy  WAS  required  to  be  continuously  possessed  or  repeatedly 
exercised.  The  language  of  the  statute  seems  to  have  been  carefully 
selected,  and  if  it  had  been  intended  to  lodge  a  power  in  the  conmion 
council  liable  from  continuous  importunities  of  office-holders  to  be 
abused,  we  might  expect  to  find  the  intent  expressed  in  more  appropri- 
ate and  unmistakable  phraseology.  It  is  a  delegated  power  which 
should  not  be  extended  by  construction,  implication  or  doubtful  infer- 
ence. There  was  authority  to  make  the  salary  commensurate  with  the 
public  service  required,  and  this  was  to  be  exercised,  not  piecemeal,  but 
once  for  all.  Therefore,  the  resolution  for  a  further  increase  of  the 
salary  on  the  81st  of  December,  1869,  was  unauthorized,  and  was  also 
in  violation  of  section  11  of  the  act  of  1869,  above  quoted,  and  the 
plaintiff  cannot,  therefore,  base  his  claim  upon  that  resolution  alone. 

♦  Se6  Coogan  v.  Bai^ur,  1  East.  Rep'r,  200. 
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But  the  claim  is  made  that  the  legislature  approved  and  ratified  the 
increase  of  the  salary  of  police  justices  to  $10,000,  and  that,  therefore, 
plaintiffs  claim  to  the  increase  is  well  founded. 

In  chapter  383,  Laws  of  1870,  page  888,  it  was  enacted  as  follows: 
"  The  mayor  and  comptroller  are  hereby  authorized  to  fix  the  salaries 
of  the  civil  justices  of  said  city — and  any  or  either  of  them — as  they 
may  deem  the  legal  business  of  the  respective  districts  to  justify,  not 
exceeding  the  salary  now  paid  to  the  police  justices  of  the  city."  The 
civil  justices  were  then  receiving  a  salary  of  $5,000,  and  in  pursuance 
of  that  act,  the  mayor  and  comptroller  fixed  their  salary  at  $10,000, 
and  it  was  held  that  thereby  that  sum  became  the  lawful  salary.  Qtiinn 
V.  The  Mayor y  63  Barb.  595 ;  affirmed  in  this  court,  53  N.  T.  627.  It 
is  contended  that  the  legislature  must  be  presumed  to  have  known  that 
the  salary  of  police  justices  had  been  increased  to  $10,000,  and  to 
have  intended  to  confer  authority  to  make  a  like  increase  to  the  civil 
justices,  and  that  thus  it  ratified  the  salary  then  allowed  to  the  police 
justices.  We  cannot  assent  to  this  claim.  It  is  a  rule  of  construction 
that  the  legislature  is  presumed  to  have  knowledge  of  the  facts  direcrljr 
involved  in  its  acts.  But  it  would  be  quite  absurd  to  presume  that  it 
had  knowledge  of  all  the  collateral  and  remote  facts  involved,  or  that 
it  contemplated  all  the  consequences  to  flow  directly  or  indirectly  from 
its  legislation.  Its  knowledge  falls  far  short  of  omniscience,  and  the 
rule  can  go  but  little  further  than  to  deny  the  right  to  assail  legislative 
acts  on  the  ground  that  they  were  passed  through  ignorance  or  mistake 
of  fact.  There  can  be  no  presumption  that  the  legislature  knew  when 
they  passed  the  act  referred  to  that  there  had  been  an  attempted  unlaw- 
ful increase  in  the  salary  of  police  justices,  or  that  it  knew  what  salary 
was  in  fact  paid  or  payable  to  them.  It  was  simply  dealing  with  the 
salary  of  civil  justices,  and  empowered  the  officers  named  to  fix  that 
at  any  sum  not  exceeding  that  paid  to  the  police  justices,  and  there 
can  be  no  inference  that  it  intended  in  any  wajr  to  act  upon  or  affect 
the  salary  of  the  latter  officials,  and  hence  there  is  no  ground  for  say- 
ing that  it  approved  that  salary.  It  was,  however,  held  upon  a  course 
of  reasoning,  not  altogether  satisfactory,  that  as  $10,000  was  the  salary 
actually  paid  to  the  police  justices  at  that  time,  the  strict  letter  of  the 
act  authorized  an  increase  of  the  salary  of  the  civil  justices  to  the 
same  amount,  and  that  conclusion  was  reached  without  determining 
whether  or  not  the  salary  of  the  police  justices  had  been  lawfully 
increased  to  $10,000. 

Bv  the  statute,  chapter  876  of  the  Laws  of  1869,  section  12,  page  2133, 
the  legislature  required  that  thereafter  all  estimates  for  the  anticipated 
expenditures  of  all  boards  and  departments  of  the  government  oi  the 
city  of  New  York  should  be  made  by  the  chief  officers  of  every  such 
board  and  department  in  connection  with  the  mayor  and  comptroller, 
and  submitted  to  the  common  council  at  the  first  meeting  thereof  in 
January  in  each  year,  and  that  the  estimates  so  submitted,  whether 
acted  upon  or  not  by  the  common  council,  should  be  presented  by  the 
mayor  to  both  branches  of  the  legislature,  on  or  before  the  first  Tues- 
day in  March,  and  that  the  same,  when  so  presented,  were  to  be  taken 
to  be  the  sole  official  estimates  of  such  boaros  and  departments  for  such 
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annual  expenditures  of  the  year,  and  to  include  all  expenses  that  in 
the  opinion  of  such  officers  might  be  necessary. 

As  thus  required,  the  estimates  of  the  anticipated  expenditures  of 
the  citjr  for  the  year  1870  were  made  up  at  a  meeting  of  the  chief  offi- 
cers of  the  bojurds  and  departments  of  the  city,  and  the  mayor  and 
comptroller,  held  November  29,  1869,  when  a  resolution  was  adopted 
approving  of  the  same.  In  those  estimates  the  salaries  of  the  police 
justices  were  estimated  and  stated  in  detail  under  the  general  head, 
"Salaries  city  courts,"  which  included  the  police  courts,  at  $5,000. 
Before  those  estimates  were,  however,  submitted  to  the  common  coun- 
cil, it  had  increased  the  salaries  of  police  justices  to  $10,000  per  annum. 
In  consequence  of  this  increase,  new  estimates  of  the  expenses  of  the 
city  courts,  which  included  the  police  courts,  were  made,  showing  the 
estimated  salary  of  each  of  the  police  justices  to  be  $10,000  per  annum. 
Pursuant  to  the  further  requirements  of  the  statute,  the  estimates  so 
made  were  submitted  to  the  common  council  at  the  first  meeting  of  the 
board  held  in  January,  1870.  The  estimates  so  submitted,  showed  in 
detail,  in  the  estimated  expenses  of  the  "  city  courts,"  the  salary  of  the 
police  justices  to  be  $10,000,  and  thev  were  acted  upon  by  the  common 
council,  and  its  action  was  approvea  by  the  mayor.  Those  estimates 
were  transmitted  by  the  mayor  before  the  first  Tuesday  of  March, 
1870,  to  both  branches  of  the  legislature,  accompanied  by  a  memorial 
of  the  mayor  and  comptroller,  praying  that  action  might  be  taken  by 
the  legislature  upon  the  same.  Upon  this  memorial,  and  accompany- 
ing estimates,  the  legislature  made  the  necessary  appropriation  to  meet 
the  expenses  estimated.  This  was  done  by  the  statute  known  as  the 
city  tax  levy  of  1870,  being  chapter  383,  Laws  of  1870,  paffe  881. 
By  this  act,  page  888,  the  amount  appropriated  and  authorized  to  be 
raSsed  for  salaries  of  the  city  courts  was  $364,435. 

It  is  further  claimed  that  by  this  action  of  the  legislature  authorizing 
a  levy  of  taxes  for  city  expenses,  including  the  large  gross  sum  for  the 
city  courts,  which  was  in  part  made  up  by  the  amount  needed  to  pay 
the  salaries  of  police  justices  at  $10,000,  the  salary  at  that  sum  was 
also  approved  and  ratified. 

It  cannot  be  presumed  that  the  legislature  had  knowledge  of  all  the 
facts  upon  which  the  city  authorities  based  the  estimates  consisting  of 
hundreds,  and  probably  thousands,  of  items  submitted  to  it.  It  knew 
that  those  authorities  had  made  their  estimates  of  the  money  needed  for 
city  expenditures,  and  it  authorized  the  money  to  be  raised ;  but  it  did 
not  antnorize  the  money,  when  raised,  to  be  paid  out  for  unlawful  pur- 
poses. It  authorized  a  gross  sum  to  be  raised  for  city  courts,  out, 
when  raised,  that  sum  was  to  be  paid  out  not  otherwise  than  according 
to  law.  In  authorizing  that  amount  to  be  raised,  there  is  no  reason  for 
saying  that  it  meant  to  change  or  increase  salaries,  or  to  ratify  any 
ill^T  action  of  the  city  officers.  Sound  policy  requires  that  legislative 
ratification,  of  what  was  previously  unlawful,  should  be  found  m  plain 
lanffuage,  and  not  left  to  uncertain  implication  and  doubtful  inferences 
resting  upon  slender  foundations.  If  the  legislature  had  expressly 
authorized  the  raising  of  a  gross  sum  in  terms  to  pay  each  of  the  police 
justices  a  salary  of  $10,000,  we  would  have  had  a  different  case.     Rati- 
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fication,  whether  by  the  legislature  or  individuals,  is  a  matter  of  inten- 
tion, and  that  should  be  made  to  appear. 

The  plaintiff's  complaint  was,  tnerefore,  properly  dismissed,  and  ic 
only  remains  to  be  determined  whether  the  counter-claim  of  the  defend- 
ants was  properly  disallowed. 

The  salary  had  in  form  been  increased  before  the  plaintiff  entered 
upon  the  duties  of  his  office,  and  be  received  payment  at  the  rate  of 
$10,000  per  year  for  one  year  and  seven  months,  so  far  as  appears,  in 
good  faitn,  without  any  mistake  of  fact,  he  and  the  other  city  officers 
concerned  believing  that  the  increase  had  lawfully  been  made.  He 
received  the  payments  more  than  six  years  before  the  commencement 
of  this  action  oat  of  moneys  for  that  purpose  lawfully  placed  in  the 
city  treasury  by  the  combined  action  of  the  State  and  local  legislatures. 
If  the  statute  of  limitations  had,  therefore,  been  set  up  in  the  reply  as 
a  defense  to  the  counter-claim,  it  would  have  been  a  complete  answer 
to  the  same.  Under  the  circumstances,  it  would  be  a  hara  measure  of 
justice  to  compel  the  plaintiff  at  this  late  day  to  restore  the  money  thus 
received,  with  the  interest  thereon.  As  appears  from  the  opinion  of 
the  general  term,  the  counter-claim  was  there  disallowed  on  the  ground 
that  the  payments  to  the  plaintiff  were  voluntary;  and,  without  giving 
our  reasons  at  length,  we  simply  announce  our  concurrence  in  that 
conclusion. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Labkins,  RespH^  v.  Maxok,  AppPt. 

November  28,  1886. 

Costs — Disbursements  —  Code  Proc.,  §  817. 

By  subdivision  8  of  section  8  of  the  repeaUng  act  of  1880,  tlie  right  to  disbarse- 
ments,  given  by  section  817  of  the  old  Code  apon  the  reference  of  a  claim  against 
a  deceased  person,  was  preserved. 

Appeal  from  an  order  and  judgment  of  affirmance  and  for  costs 
render€Ki  by  the  general  term  of  tne  fourth  department  from  a  judg- 
ment in  favor  of  the  respondent  for  damages  and  disbursements,  and 
from  an  order  of  the  special  term,  confirming  the  report  of  a  referee 
appointed  pursuant  to  statute  to  hear  a  contested  claim  presented  to  the 
administrator  of  Orville  C.  Sprague,  deceased. 

The  claim  was  for  services  rendered  appellant's  testator,  as  a  domestic 
in  his  family.  Much  testimony  was  taken  at  the  trial,  bearing  ou  the 
question  whether  the  claimant  was  a  member  of  Sprague's  family,  or  a 
domestic,  also  upon  the  question  of  an  agreement  by  Sprague  to  pay 
the  claimant  for  her  services  by  devising  property  to  her. 

The  referee  found  from  this  testimony  in  his  report : 

That  between  the  5th  day  of  October,  1867,  and  the  20th  day  of 
February,  1880,  plaintiff  rendered  and  performed  work,  labor  and  ser- 
vicres  for  said  Orville  0.  Sprague,  at  his  request,  as  a  domestic  in  his 
family,  for  the  term  of  six  hundred  and  two  and  one-third  weeks ;  that 
said  services  were  worth  $1.50  per  week;  that  her  —  plaintiff's  —  rela- 
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tionB  in  Spragne's  family  were  affectionate  and  kindly  and  like  thoee 
of  a  daughter ;  that  her  services  prior  to  the  time  she  talked  of  leaving, 
in  or  about  1875,  were  not  done  under  any  express  contract  and  none 
existed  before  that  time.     The  o(her  facts  appear  in  the  opinion. 

£lon  R.  Brown^  for  appellant.     TF.  E.  QUmwn^  for  respondent. 

Pee  Cubiam.  We  do  not  think  that  the  findings  of  the  referee  were 
inconsistent.  A  domestic  may  be  treated  in  many  respects  like  a  daugh- 
ter without  holdinff  that  relation  to  the  employer.  The  facts  were 
sufficient  to  establisn  at  least  an  implied  contract  for  compensation,  and 
so  far  as  there  was  an  express  one,  it  has  not  been  fulfilled  by  the  devise 
and  legacy  given  by  Mrs.  Sprague.  The  destroyed  wills  of  Sprague 
and  his  wife,  bore  somewhat  on  tne  actually  existing  relations  between 
the  parties  and  formed  incidents  in  the  history  of  those  relations.  Since 
the  referee  found  as  a  fact  the  existence  of  an  implied  contract,  his 
opinion  about  an  understanding  ^'not  amounting  to  contract"  was 
immaterial. 

From  the  judgment  entered  on  the  report  of  the  referee  the  general 
term  struck  out  the  disbursements  taxed  and  allowed  upon  the  ground 
that  section  317  of  the  old  Code  of  Procedure,  which  provided  for  their 
taxation,  was  repealed  by  the  repealing  act  of  1880,  and  the  right  was 
not  preserved  by  subdivision  8  of  section  8  of  that  act.  Upon 
the  construction  of  that  saving  clause  there  has  been  a  difference  of 
opinion  in  the  supreme  court.  In  Miller  v.  Miller ^  82  Hun,  481,  and 
Daggett  Y.  MeaOy  11  Abb.  K.  C.  116,  the  saving  clause  was  held  to 
prevent  the  destruction  only  of  the  right  to  such  disbursements  as  were 
provided  for  in  the  Bevisea  Statutes,  and  there  being  none  such  in  a 
cage  like  the  present  there  was  nothing  saved.  To  the  contrary,  are 
KriU  V.  Br<rvoneU,  40  Hun,  72 ;  ihdtm  v.  Newt(>7i,  15  Abb.  N.  0.  452 ; 
Hale  V.  Edmunds^  67  How.  Pr.  202,  and  Overheieer  v.  Morehouse^  16 
Abb.  N.  0.  208.  We  think  these  last  cited  cases  establish  the  true 
oonstmction  of  the  subdivision  referred  to,  and  that  it  was  intended  and 
did  preserve  the  right  to  disbursements  given  by  the  former  Code  upon 
the  reference  of  a  3aim  against  a  decedent. 

The  order  of  the  generS  term  striking  out  disbursements  should  be 
reversed  and  tiie  judgment  as  entered  at  special  term  be  affirmed,  with 
costs  of  the  appeal  to  this  court. 

All  concur. 

Judgment  affirmed. 

Pboplb  v.  Kniokbrbookeb  Life  Ins.  Co. 
November  28,  1886. 

Inbxjsancb — LiFB — New  Policy — Forfettukb. 

Defendant  issued  a  policy  containing  the  words  conspiouoosl  j  printed  thereon  : 
"  Non-forfeitnre  policy."  One  of  the  provisions  of  the  policy  was  that  if, after  two 
annual  premiums  had  been  paid,  default  was  made  in  the  payment  of  premiums, 
the  company,  upon  surrender  of  the  policy,  would  issue  to  the  assured  a  new 
poUcy  for  the  value  acquired  under  the  old  one  at  the  time  of  the  default,  "  sub- 
ject to  any  notes  that  might  have  been  received  on  account  of  premiums  ;"  and 
further,  tnat  the  holder  of  the  new  policy  should  not  be  subject  **  to  any  sub- 
sequent charge  except  the  interest  annually  on  all  premium  notes  remaining 
unpaid  on  this  policy. 
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UMt  that  default  in  the  pajment  of  interest  on  the  premium  notes  bj  the 
holder  of  the  new  policy  forfeited  all  claim  under  said  policy.* 

Appeal  from  an  order  of  the  general  term  affirming  an  order  of  the 
flpeeial  term  sustaining  receivers  exceptions,  and  denying  motion  to 
confirm  referee's  report. 

The  original  policy  contained  a  provision  that  if  after  the  receipt  by 
the  company  of  two  or  more  annual  premiums,  the  policy  should  ceasr 
in  consequence  of  the  non-payment  of  premiums,  the  company  on  the 
surrender  of  the  same  will  issue  a  new  policy  for  the  full  value  acquired 
under  the  old  one,  subject  to  any  notes  that  may  have  been  received  on 
account  of  premiums ;  that  is  to  say,  if  payments  for  two  years  have 
been  made,  it  will  issue  a  policy  for  two-tenths  of  the  sum  originally 
insured ;  if  for  three  years,  three-tenths ;  and  in  the  same  proportion 
for  any  number  of  payments,  without  subjecting  the  assured  to  any 
subsequent  charge,  except  the  interest  annually  on  all  premium  notes 
remaining  unpaid  on  this  policy."  The  claimant  allowed  the  poKcy  to 
lapse  after  paying  partly  in  cash  and  partly  in  notes,  six  annual 
premiums.  Thereafter  she  surrendered  it,  and  the  company  issued  a 
new  policy  for  six-tenths  of  the  amount  of  the  original  policy,  which 
contained  a  recital  that  it  was  issued  in  consideration  of  the  surrender 
of  the  old  policy  and  of  the  representation  made  in  the  application 
therefor,  and  of  the  payment  of  interest  annually,  every  twenty-second 
dav  of  November,  on  all  notes  or  credits  given  for  premiams  on  the 
original  policy.  The  outstanding  notes  or  credits  amoanted  to  $1,620, 
and  were  charged  against  the  policy.  The  new  policy  also  contained 
this  clause :  "  It  the  interest  upon  said  notes  or  credits  shall  not  be 
paid  on  or  before  the  day  or  days  above  mentioned  for  the  payment 
thereof  *  *  *  then,  and  in  every  such  case,  the  company  shall  not  be 
liable  to  pay  the  sum  assured  or  any  part  thereof,  and  said  policy  shall 
cease  and  be  null  and  void,  without  notice  to  any  party  or  parties  interested 
herein."  The  claimant  paid  interest  on  the  notes  for  three  years  after 
the  new  policy  was  issued,  until  1877,  and  then  ceased  to  pay  interest, 
and  made  no  further  payments.  In  1882,  the  company  became  insol- 
vent, and  a  receiver  was  appointed.  It  is  claimed  that  the  claimant  had 
no  actual  knowledge  that  the  new  policy  contained  the  clause  of  for- 
feiture above  quoted,  and  that  it  was  fraudulently  inserted  by  the 
company. 

John  B.  Oreen^  for  appellant.    Leslie  W.  Huaadlj  for  respondent. 

Andrews,  J.  The  words  "non-forfeiture  policy"  were  conspic- 
uously printed  on  the  original  policy.  But  a  reference  to  the  body 
of  the  policy  shows  that  it  was  not  intended  to  make  the  policy  non- 
forfeitable, except  in  a  limited  sense.  The  assured  was  not  relieved 
from  the  obligation  to  pay  the  premium  annually  on  the  day  specified. 
By  the  express  terms  of  the  contract  an  omission  to  pay  the  premium 
on  the  day  it  became  due,  avoided  the  policy.  But  if  at  the  time  of 
such  omission  he  had  paid  two  or  more  premiums,  the  company  bound 
itself  to  issue  a  new  policy  for  as  many  tenths  of  the  original  insurance 
as  there  had  been  premiums  paid.     This  was  the  only  sense  in  which 

*lSee  to  same  effect  Eohnan  ▼.  Conn.  Life  In$,  Co,,  ante,  18. 
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the  original  policy  was  non-forfeitable.  The  assured  would  not  lose  all 
benefit  from  preminms  paid,  if  the  policy  should  become  void  by  an 
omission  to  pay  subsequent  premiums.  An  omission  to  pay  the 
premiums  when  due,  terminated  the  original  contract,  but  the  assured, 
if  he  had  paid  two  or  more  premiums,  wonld,  on  a  surrender  of  the 
policy,  be  entitled  to  the  substituted  contract,  as  provided. 

In  case  of  a  breach  of  any  of  the  conditions  of  the  policy  other  than 
the  omission  to  pay  the  premiums  when  due,  the  assured  was  in  no  wny 
protected  against  an  absolute  forfeiture  of  the  policy.  It  is  claimed 
that  the  insertion  in  the  new  policy  of  the  clause  of  forfeiture  for  non- 
payment of  interest  annually  on  the  outstanding  premium  notes  given 
for  premiums  on  the  old  policy,  waa  unauthorized  by  the  terms  of  the 
original  policy.  We  thiuK  this  claim  is  not  well  founded.  The  com- 
pany did  not  undertake  to  give  a  new  policy  free  from  all  conditions, 
it  was  expressly  provided  that  the  new  policy  should  be  "  subject  to 
any  notes  that  may  have  been  received  on  account  of  premiums."  The 
intention  to  impose  upon  the  assured,  in  case  a  new  policy  should  be 
issued,  an  obligation  to  pay  the  interest  annually  on  premium  notes 
outstanding,  is  clearly  snown  by  the  further  provision  in  the  original 
policy,  that  the  assured  to  whom  a  new  policy  should  be  issued  was  not 
to  be  subjected  *'  to  any  subsequent  cliarge,  except  the  interest  annually 
on  all  premium  notes  remaining  unpaid  on  this  policy."  If  the  pre- 
miums had  been  paid  in  cash,  no  further  payment  would  have  been 
necessary.  If  paid  in  part  in  notes,  only  the  annual  interest  thereon 
would  be  required  to  be  paid,  and  the  principal  would  remain  a  charge 
on  the  policy,  to  be  settled  on  the  final  hquidation.  It  is  true  that  the 
original  policy  did  not  provide  for  the  insertion  in  the  new  policy  of  a 
clause  of  forfeiture  for  non-payment  of  the  interest.  But  it  was  made 
forfeitable  on  the  non-payment  of  the  premiums  at  the  day,  with  a  pro- 
vision for  a  substituted  contract,  and  it  was  also  subiect  to  forfeiture  for 
breaches  of  other  conditions.  Clauses  of  forfeiture  were  contem- 
plated. The  new  contract  was  to  be  made  subject  to  the  payment  by 
the  assured  of  annual  interest  on  the  outstanding  notes,  aud  the  ri^ht 
of  the  company  to  insert  a  clause  of  forfeiture  as  a  means  of  enforcing 
this  obligation  and  of  protecting  the  company  against  the  accumulation 
of  unpaid  interest,  was,  we  thint,  implied.  The  successful  prosecution 
of  the  business  of  life  insurance  requires  prompt  payment  by  policy- 
holders of  their  obligations.  It  is  on  this  basis  that  they  are  enabled 
to  ofier  assurance  at  the  favorable  rates  they  do.  Forfeiture  for  non- 
payment is  a  necessary  means  of  protecting  companies  from  embarrass- 
ment. Bradley,  J.,  iV^.  Y.  Life  Ins.  do.  v.  otatham%^  93  U.  S.  80. 
The  policy  of  following  breaches  of  conditions  by  forfeiture  was  indi- 
cated in  the  original  policy,  and  the  fair  construction  of  the  agreement 
to  give  a  new  policy  subject  to  the  annual  payment  of  interest  on  out- 
standing notes,  authorized  the  insertion  in  tne  new  policy  of  the  usual 
provision  of  forfeiture  on  non-payment.  "We  are  of  opinion  that  the 
new  policy  conformed  to  the  agreement  in  the  original  policy,  and  it  is, 
therefore,  unnecessary  to  determine  whether  the  claimant  could  be  per- 
mitted, after  having  accepted  the  policy  and  held  it  for  years  without 
objection,  to  now  insist  that  the  forfeiture  clause  was  inserted  without 
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authority  and  excuse  himself  on  the  ground  that  he  did  not  know  of  its 
existence  until  after  the  insolvency  of  the  company. 

The  case  of  Oowles  v.  Oantinmtal  Life  Ins.  Co.,  decided  by  the 
supreme  court  of  New  Hampshire  —  2  East.  Rep'r,  741  —  and  of  Horace 
V.  same  company,  decided  by  the  supreme  court  of  Vermont — 2  East. 
Rep'r,  4r52 — involved  the  construction  of  clauses  in  original  policies 
dissimilar  to  those  in  question.  The  clause  considered  in  those  cases, 
so  far  as  the  reports  show,  did  not  provide  that  the  new  policy  should 
be  subject  to  the  payment  by  the  assured  of  annual  interest  on  the  out- 
standing notes. 

The  order  should  be  affirmed. 

All  concur. 

Order  affirmed. 


LocKwooD,  AppPtj  V.  Bbantlt,  jResp^t 

Executor  and  Administrator  —  Testamentary  Trustee  —  Laches  on  the 
Part  op  Bbnepiciaries  in  asking  to  have  Funds  turned  over  to  Exec- 
utor—  Acquiescence  in  Holder's  Title — Question  op  Fact. 

Appeal  from  a  judgment  of  the  general  term,  affirming  an  order  of 
the  special  term  dismissing  plaintiff's  complaint.  The  opinion  states 
the  case. 

Henry  Cooper^  for  appellant.     Howard  R.  Payne^  for  respondent. 

Danforth,  J.  This  action  was  commenced  May  12, 1888.  It  appears 
from  the  record  that  Benjamin  F.  Oooper  died  at  the  city  of  Utica  on 
the  6ih  of  May,  1864,  after  devising  all  his  properi^  in  trust,  first,  for 
the  support  and  benefit  of  Mary  A.,  his  wife,  and  Helen,  his  daughter, 
and  if  tnere  should  be  any  surplus,  then  second,  for  the  support  of  bis 
sons  William  and  Henry.  The  persons  named  as  trustees  and  his  son 
William  B.  were  appointed  executors,  but  G-raham  and  Wilh'am  B. 
alone  qualified  as  sucn.  The  will  was  admitted  to  probate  in  June» 
1864,  and  the  above-named  executors  and  Graham  as  trustee  continued 
to  act  in  their  several  capacities  until  December  20, 1880,  when,  upon 
proceeding  instituted  m  the  supreme  court  by  Oraham,  Mary  A., 
Helen,  William  B.  and  Henry  Cooper,  an  order  was  made  discharging 
G-raham  from  his  office  of  executor  and  trustee,  and  from  that  time 
Brantly  continued  sole  executor  until  his  death  in  1882,  when  James 
B.  LocKwood  was  aprointed  in  his  place.  At  the  commencement  of 
thissuit,  therefore,  William  B.  Oooper  was  the  sole  executor  of  the 
will  of  ^njamin,  and  Lockwood  sole  testamentary  trustee.  William 
B.  Oooper  refused  to  join  as  plaintiff,  either  as  an  individual  or  as  exec- 
utor, and  was,  therefore,  made  co-defendant  in  both  capacities  with 
William  T.  Brantly,  who  was  sued  as  the  administrator  of  the  Brantly 
before  mentioned.  The  plaintiffs  are  Lockwood,  who  sues  as  trustee 
of  the  estate  of  Benjamin  F.  Cooper,  Mary  A.  Cooper,  Helen  Oooper 
and  Henry  Cooper,  beneficiaries  under  his  will. 

The  object  of  the  action  is  to  compel  the  defendant  Brantly  to  trans- 
fer to  the  defendant  William,  as  executor,  or  to  the  plaintiff  Lockwood, 
as  trustee,  certain  shares  of  the  capital  stock  of  the  Utica  Ootton  Mills, 
and  $1,600.24,  with  interest,  being  the  amount  of  dividends  paid  thereon 
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eince  the  Ist  day  of  August,  1871.  The  defendant  Brantly  alone 
answered,  denying  certain  material  allegations  of  the  complaint  and 
setting  up  several  affirmative  defenses.  At  special  term  the  issues  were 
decided  in  favor  of  the  defendant  and  the  complaint  dismissed.  Upon 
appeal  by  the  plaintifib  the  general  term  affirmed  that  decision,  and 
against  the  judgment  then  rendered,  they  appeal  to  this  court.  The 
present  controversy  brings  in  question  the  title  to  the  stock  above 
referred  to.  It  is  undisputed  that  six  shares  were  owned  by  the  testator ; 
that  on  the  15th  day  oi  May,  1861,  he  duly  transferred  those  shares  to 
"William  T.  Brantly,  the  respondents'  intestate,  as  collateral  security 
for  a  loan  of  $500  theretofore  made  to  him,  and  at  that  time  with  the 
interest  thereon  unpaid  and  due.  For  a  time  Cooper,  under  a  power 
of  attorney  from  Brantly,  collected  the  dividends  and  applied  them  to 
his  own  use.  Afterward  Brantly  assigned  the  stock  to  ^^  William  B. 
Cooper,  trustee,*'  and  on  the  3d  of  February,  1864,  they  were  so  trans- 
ferred on  the  books  of  the  company  and  a  new  certificate  issued  to  the 
assignee.  He  collected  the  dividends  until  February  1, 1866,  and  after 
that,  until  August,  1866,  they  were  collected  by  Graham  and  paid  over 
by  Brantley's  direction  to  A&s.  Cooper  and  Helen  Cooper.  It  is.  also 
found,  by  the  learned  trial  court  upon  evidence  before  liim,  that  upon 
the  7th  of  July,  1866,  Cooper,  as  trustee,  for  value  received,  transferred 
the  stock  to  Brantly,  who  thereafter,  until  his  deaUi  in  March,  1882, 
held,  claimed  and  treated  the  stock  as  absolutely  his  own  and  received 
the  dividends  thereon. 

The  plaintifiEs'  contention  is  in  substance  that  notwithstanding  this 
new  ana  absolute  assignment,  Brantly  afterward  held  the  stock  either 
as  he  had  first  received  it,  as  collateral  security,  or  the  dividends  having 
amounted  to  the  sum  for  payment  of  which  it  was  pledged,  as  deposi- 
tory, without  a  lien  upon  or  interest  of  any  kind  in  it ;  in  either  event 
as  trustee.  It  certainly  does  not  appear  upon  what  actual  consideration 
the  final  transfer  to  Brantly  was  made,  but  the  fact  of  transfer  and  the 
claim  of  ownership  were  known  to  every  one  of  the  parties  interested, 
long  before  the  death  of  Mr.  Brantly,  and  to  William  B.  Cooper  and 
Gr5iam  at  the  very  time  of  the  transfer,  for  both  were  actors  in  the 
transaction.  They  were  trustees  and  executors,  they  knew  of  the  terms 
of  the  original  assignment  by  way  of  pledge  or  collateral  security,  and 
of  the  subsequent  absolute  conveyance.  So  did  Henry  Cooper,  one  of 
the  beneficiaries  under  the  will,  and  Mary  E.  and  Helen  Cooper, whose 
meagre  support  was  derived  from  an  estate  insnffieient  for  the  purpose, 
and  was  eked  out  by  the  frequent  benevolence  of  Brantly,  avowedly 
founded  upon  his  possession  and  ownership  of  the  stock  in  question. 
Not  one  oi  the  persons  disputed  the  title  of  Brantly,  and  although  in 
1880,  Graham,  on  their  petition,  was  relieved  of  his  trust,  no  claim  was 
made  by  either  that  the  stock  formed  part  of  the  estate  of  B.  F.  Cooper, 
with  the  management  of  which  he  haa  been  charged.  Not  then,  nor 
till  after  the  death  of  Brantly  did  this  contention  arise.  Had  it  been 
otherwise  it  may  be  presumed  some  fuller  explanation  might  have  been 
had  from  him.  If  it  be  now  scant  the  plaintifiEs  cannot  complain.  On 
the  part  of  Brantly  there  was  no  concealment ;  on  the  part  of  every 
one  interested  there  was  perfect  acquiescence. 
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From  these  facts  it  would  seem  to  follow  that  at  the  time  of  Lock- 
wood's  appointment  as  testamentary  trustee,  the  estate  intrusted  to  him 
was  in  no  way  concerned  or  interested  in  the  stock  in  question.  The 
defendant's  intestate  had  acquired  a  good  legal  title  to  it,  and  we  agree 
with  both  courts  whose  judgments  are  before  us,  that  there  is  in  evi- 
dence nothing  which  would  justify  any  tribunal  in  depriving  his  estate 
of  its  benefit.  Indeed  there  is  no  reason  to  believe  that  this  action 
would  have  been  brought,  except  for  the  death  of  Brantly,  and  that 
circumstance  should  not  relieve  the  plaintiffs  from  giving  the  fullest 
measure  of  proof,  and  repelling  by  evidence  the  presumption  which, 
after  a  lapse  of  more  than  twenty  years,  requires  us  to  hold  that  the 
apparent  title  was  the  real  title.  Here  is  not  only  lapse  of  time  and 
negligence  in  asserting  the  contrary,  but  acquiescence,  three  objections 
to  the  plaintiffs'  claim,  which,  upon  the  testimony,  are  wholly  nnex* 
plained  except  upon  the  theory  that  so  long  as  Brantly  lived,  all  parties 
mterested  recognized  his  title  as  unassailable.  There  would  be  great 
danger  of  an  unjust  advantag^e,  if,  he  beinff  dead,  the  same  parties 
should  now  be  allowed  to  question  it.  It  is  difficult  to  find  good  faith 
in  the  plaintiffs'  claim  ;  there  has  certainly  been  no  diligence  in  assert- 
ing it.  We  think  there  is  no  equity  in  the  suit  and  tlie  complaint  was- 
properly  dismissed. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

Johnson,  HespH^  v,  Myebs,  AppPt. 
November  28,  1886. 

EVIDJ&NOK. 

In  an  action  by  a  wife  as  administratrix  of  her  husband's  estate  to  recover  for 
services  rendered,  plidntiff  was  asked  what  proportion  of  her  husband's  time 
was  devoted  to  the  def  endan'ts  business.  The  question  was  objected  to  as  calling 
for  an  opinion.    Held,  that  the  question  was  competent  as  calUng  for  a  fact. 

Appeal  from  a  judgment  of  the  general  term  affirming  a  judgment 
entered  upon  the  report  of  a  referee  in  favor  of  the  pfeintifE.  The 
opinion  states  the  case. 

Wm.  O.  Traoyj  for  appellant.     Chcts.  A.  Hawlyy  for  respondent. 

FiNOH,  J.  The  plaintiff  as  administratrix  recovered  compensation  in 
two  separate  actions  for  services  rendered  by  Johnson  to  Myers,  in  his 
life-time,  and  to  his  executrix  after  his  death. 

Myers  appears  to  have  been  an  able  and  successful  though  somewhat 
illiterate  business  man,  whose  enterprises  were  varied  and  extensive, 
widely  scattered  as  to  locality,  and  involving  heavy  risks  of  capital, 
obstructed  byadverse  interests  and  the  frequent  hostility  of  litigation. 
In  executing  his  plans  he  found  it  both  necessary  and  wise  to  secure  and 
use  intelligent  and  trained  assistance.  To  some  extent  he  obtained  the 
aid  of  Johnson  by  joining  him  as  an  associate  in  his  enterprises ;  but 
beyond  that  he  employed  him  largely  in  his  own  affairs,  putting  con- 
fidence in  the  ability  and  honesty  of  the  chosen  agent.  Necessarily  the 
line  between  the  partnership  work  of  Johnson  and  that  performed  by 
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him  for  the  benefit  of  Myers  individaall^,  was  extremely  difficult  to 
draw,  and  after  the  death  of  both  parties  it  has  made  an  accurate  and 
precise  separation  impossible,  and  to  be  accomplished  only  approximately 
and  by  a  carefol  jad^ent  founded  upon  sucn  evidence  as  the  nature 
of  the  case  permitted.  Ko  person  was  so  likely  to  know  in  a  general 
way  the  amount  of  ser\ace  rendered  by  Johnson  as  his  wife.  His 
coming  and  goin^,  his  telegrams  and  letters,  the  litigations  calling  him 
abroad,  the  meetings  and  conversations  of  the  parties  would  be  within 
her  knowledge  to  some  considerable  extent ;  not  always  accurately  in 
detail,  but  generally  as  a  whole.  She  testified  that  in  the  summer  of 
1870,  Myers,  complaining  of  his  arm,  and  saying  that  Johnson  knew 
more  about  bis  business  than  any  man  hving,  sought  his  help  to ''  settle 
up  his  business,"  and  Johnson  entered  upon  the  work  and  furnished 
the  assistance.  That  she  told  the  exact  truth  in  this  respect  is  put 
beyond  dispute  by  the  letters  of  Myers  written  mainly  by  his  then  sec- 
retary and  J^nt,  Toe.  Under  date  of  July  6,  1870,  the  latter  writes 
that  Myers  is  sick,  and  adds,  "  he  wishes  you  to  look  after  his  affairs 

?jneraijv,  until  he  is  able  to  return."  Under  date  of  July  14,  1870, 
oe  writes  again  that  Myers  is  still  sick  and  *'  he  desires  you  to  look 
after  his  matters,  and  that  if  you  desire  any  to  counsel  in  his  affairs,  you 
will  confer  with  T.  B.  Fitch,  Esq.,  and  if  necessary  come  to  Syracuse 
to  see  him."  Then  follow  thirty-four  letters  running  down  to  the 
middle  of  October,  when  Myers  went  to  New  York,  where  he  died  a 
few  weeks  later.  The  burden  of  Myers'  letters  is  the  detail  of  hie 
business  to  be  attended  to.  Much  of  it  concerned  the  sale  of  the  Tren- 
ton Arms  Company  to  DeMuir.  While  it  is  true  that  Johnson  and 
Myers  were  joint  owners  of  that  property,  the  title  stood  in  the  name 
of  Myers,  who  sold  the  whole  of  it  to  DeMuir,  as  early  as  December, 
1869,  and  from  that  time  on  owed  Johnson  his  proportion  of  the  pur- 
chase-price. Further  subjects  are  the  collection  of  mortgages;  the 
discharge  of  judgments;  the  sale  of  houses,  and  the  difSculty  with 
Randall  and  Williams,  in  which  Johnson  seems  to  have  had  no  personal 
interest.  Beyond  any  question  the  statement  of  Mrs.  Johnson  was  true. 
She  further  testified  to  an  arrangement  made  with  Fitch  after  Myers' 
death,  for  the  rendition  of  services  to  the  estate.  How  entirely  true 
that  is,  becomes  evident  from  the  multitude  of  Fitch's  letters,  calling 
upon  Johnson  in  every  conceivable  shape  for  information,  advice,  and 
service,  from  the  account  of  moneys  received  by  Johnson,  and  paid  over 
by  him  running  to  about  $100,000,  and  from  numerous  vouchers  in  which 
tne  estate  is  found  paying  Johnson  for  his  expense^  and  returning  to 
him  moneys  advanced.  Mrs.  Johnson  further  said,  that  from  1864 
her  husband  was  more  or  less  occupied  with  the  affairs  of  Myers  and 
his  estate.  This  also  was  undeniably  true.  The  defendant  drew  from 
her  on  cross-examination  the  fact  that  in  1864,  while  they  lived  in 
Trenton,  Johnson  came  to  Syracuse  every  week,  during  six  weeks,  at 
the  request  of  Myers,  and  that  she  knew  it  was  on  lli^ers'  individual 
business ;  that  he  went  to  Brooklyn,  attended  to  litigations,  and  con- 
sulted with  lawyers.  Many  letters  during  this  period  tend  to  corroborate 
her  statement.  But  what  is  quite  as  conclusive  as  a  detailed  examina- 
tion of  the  services,|is  the  defendant's  own  request,  to  find,  marked  num- 
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ber  6,  and  conched  in  this  langna^ :  '^That  said  William  Johnson 
rendered  some  services  for  said  Austin  Myers  during  his  life-time. 
That  the  services  so  rendered  by  him  were  reasonably  worth  the  sum 
of  $3,600,  and  no  more,  and  that  said  item  is  a  proper  charge  on  this 
acconntinff  in  favor  of  the  estate  of  said  Johnson." 

In  the  Face  of  this  admission  it  requires  some  nerve  to  insist  that 
Johnson's  services  rendered  all  related  to  the  joint  property.  Mrs. 
Johnson  swearing  to  this  knowledge,  shown  to  be  correct,  and  with 
abundant  opportunity  to  know,  and  that  the  best  of  any  living  person, 
was  then  asked  what  proportion  of  Johnson's  time  was  devoted  to 
Myers'  business.  To  this  it  was  objected  that  the  witness  was  incom- 
petent to  give  an  opinion,  and  that  it  appeared  that  Johnson  and  Mvers 
were  partners.  The  objection  was  overruled  and  an  exception  taken. 
The  witness  answered,  ''one-half  from  1864  to  the  time  of  Johnson's 
death."  The  objection  was  not  sound.  The  question  called  for  a  fact 
within  the  witness'  knowledge,  and  not  for  an  opinion.  If  a  person 
familiar  with  the  character  of  Myers'  business  had  been  askea  how 
much  of  one  man's  time  it  would  have  taken  to  conduct  or  transact  it, 
that  would  have  called  for  an  opinion,  but  if  asked  how  much  time  it 
did  take,  no  opinion  would  be  soaght,  but  a  fact  founded  upon  knowl- 
edge. That  was  the  character  of  the  question  put  to  Mrs.  Johnson.  A  fact 
was  asked  for  of  which  she  had  some  knowledge,  and  which  she  could 
answer  to  the  extent  of  that  knowledge.  How  gravely  inconsistent  it 
would  be  for  us  to  hold  the  admission  of  this  question  error  is  apparent 
from  ou  r  own  ruling  in  a  much  more  debatabloKsase.  HcUlahan  v.  i^.  Y.y 
L.  E.  (&  Western  JS.  R.,  102  N.  Y.  195 ;  S.  C. ,  4  East.  Rep'r,  914.  There 
the  witness,  who  saw  the  passenger,  answered :  "  I  should  judge"  that 
deceased's  elbow  was  not  out  of  the  window  from  the  position  that  he 
held  in  the  car.     A  motion  to  strike  out  the  answer  was  denied  on  the 

f  round  that  if  the  answer  seemed  an  opinion  it  was  in  effect  not  one, 
ut  at  least  was  admissible  as  an  opinion  founded  upon  knowledge. 
Estimates  of  time  and  value  thus  founded,  are  always  admissible,  and 
no  objection  was  taken  in  this  case  that  Mrs.  Johnson  had  not  sufficient 
knowledge.  She  swore  that  she  had — the  opportunity  was  certainly 
hers,  and  the  facts  corroborate  and  support  the  truth  of  her  answer. 
Bearing  upon  them,  as  we  have  said,  was  a  voluminous  correspondence, 
read  in  evidence,  the  details  of  the  defendant's  own  account  ^inst 
Johnson,  which  show  a  large  mass  of  business  done  by  him  for  Myers 
and  his  estate,  resulting  in  the  receipt  and  payment  of  very  consider- 
able sums  of  money,  and  the  evidence  of  otner  witnesses  as  to  services 
rendered  and  the  value  of  the  same.  The  finding  of  the  referee  upon 
the  subject  was  not  unreasonable,  or  outside  of  the  inferences  which 
were  possible  from  the  proof. 

An  exception  was  taken  to  a  question  put  to  Jewett,  which  was  this : 
"  Have  you  ever  been  with  Col.  Johnson  when  he  was  professedly 
in  Oapt.  Myers*  business?"  The  ground  of  the  objection  was  that 
the  question  called  for  the  declarations  of  Johnson  in  his  own  favor. 
That  was  not  the  object  or  effect  of  the  evidence.  The  purpose  was 
not  to  prove  by  Johnson's  statements  that  he  was  at  work  for  Myers, 
but  to  show  that  the  witness  was  acquainted  with  the  kind  of  business 
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in  which  Johnson  was  engaged,  and  which,  by  other  evidence  it  was 
claimed  to  have  been  shown,  was  that  of  Myers  with  a  view  of  obtaining 
from  the  vritness  his  estimate  of  the  value  of  Johnson's  services.  This  is 
made  quite  apparent  by  what  immediately  preceded  the  objection.  Jew- 
ett  had  said  that  he  saw  Johnson  engaged  in  work  which  the  latter  rep- 
resented to  be  that  of  Myers.  A  motion  was  made  to  strike  out  John- 
son's declarations  in  the  absence  of  Myers,  and  the  motion  was  granted. 
The  referee,  therefore,  certainly  did  not  understand  the  worn  "  pro- 
fessedly," used  in  the  question  as  calling  for  a  class  of  evidence  just 
held  by  him  to  be  inadmissible,  and  must  have  understood  the  inquiry 
as  merely  preliminary  to  the  proof  of  value  afterward  given.  It  may 
be  added  that  the  answer  was  harmless.  It  showed  the  intestate  osten- 
sibly engaged  in  services  for  Myers,  but  not  that  he  was  so  engaged  or 
what  the  services  were.  The  referee  quite  certainly  understood  that 
those  facts  were  not  proved  by  Jewett. 

The  plaintiff  was  permitted  to  show  what  the  value  of  the  services  of 
such  a  man  as  Colonel  Johnson  was  and  to  this  there  was  an  exception. 
It  is  now  argued  that  his  character  and  ability  had  nothing  to  do  with 
the  value  of  the  services.  We  think  it  had  much.  The  duty  to  be 
done  required  the  best  of  judgment,  a  skill  and  ability  beyond  the 
average,  and  was  largely  of  a  confidential  character.  It  had  no  common 
and  general  market  value.  The  work  was  not  merely  ministerial  or  a 
service  which  anybody  could  render.  The  business  was  varied  and 
complicated  and  in  many  directions  responsible,  and  the  man  chosen  to 
perform  it  by  reason  of  his  capacity  and  ability  had  a  right  to  be  paid 
upon  the  standard  of  the  capacity  which  entered  into  the  work  and 
formed  the  principal  and  essential  value  of  the  servicf«. 

The  remaining  questions  argued  respect  the  counter-claims  of  the 
defendant  which  were  disallowed  upon  the  trial.  In  the  main  they 
depended  upon  pure  questions  of  fact  involving  the  credibility  of  wit- 
nesses and  tiie  drift  and  effect  of  items  in  the  books  of  account.  They 
were  argued  exhaustively  before  us,  leaving  upon  our  minds  a  convic- 
tion which  a  careful  subsequent  examination  has  strengthened  that  they 
furnish  no  ground  for  a  reversal  of  the  judgments.  The  reasons  given 
by  the  referee  and  the  general  term  substantially  cover  the  ground  and 
meet  our  approval,  and  a  renewed  discussion  oi  them  is  neither  neces- 
sary nor  suitable. 

Each  of  the  two  judgments  should  be  afl5rmed,that  against  the  defendant 
as  executrix  without  costs;  and  that  ajrainst  her  as  an  individual  with  costs. 

Miller,  Earl  andDANFORxn,  J  J.,  concur;  Ruger,  Ch.  J.,IIapallo 
and  Andrews,  JJ.,  dissent. 

Judgment  affirmed. 

Brackett,  ReapHy  v.  Griswold,  AjppVt 
November  28,  1886. 
Action  —  Abatement  —  Death  op  Plaintiff. 

Plaintiff's  intestate  was  a  creditor  of  a  mining  corporation  whose  officers  in 
making  their  annual  report  were  alleged  to  have  stated  falsely  the  amount  of 
capital  paid  in.  For  this  cause  of  action  conjoined  with  one  for  conspiracy,  suit 
was  brought,  pending  which  and  before  verdict  or  judgment,  plaintiff  died.  Hdi^ 
that  the  cause  of  action  for  the  penalty  abated;  but  that  for  conspiracy,  survived. 
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This  is  an  appeal  by  the  defendant  from  an  order  of  the  general 
term,  in  the  third  department,  aflSrming  an  order  of  the  special  term, 
made  under  section  757  of  the  Code  of  Civil  Procedure,  reviving  the 
action  and  substituting  the  plaintiff,  as  administrator,  etc,  in  place  and 
stead  of  the  original  plaintiff,  Samuel  Bonnell,  Jr.,  deceased.  The 
action  was  brought  against  the  defendant  to  recover  a  penalty  alleged 
to  have  been  incurred  by  him,  as  a  trustee  of  the  **  Iron  Mountains 
Company  of  Lake  Champlain,"  a  company  incorporated  under  the 
manufacturers  act  of  1848,  and  its  amendments,  in  consequence  of  the 
failure  of  the  company  to  make  and  file  a  report,  and  for  making  and 
filing  a  false  report  under  said  act,  and  also  for  a  fraudulent  conspiracy 
to  organize,  and  for  organizing,  a  bogus  corporation,  by  whicn  the 
original  plaintiff,  Samuel  Bonnell,  Jr.,  a  creditor  of  said  company,  was 
injured.  The  action  had  been  tried  at  special  term,  and  submitted  to 
Judge  Tappan  on  the  evidence  for  decision  when  the  plaintiff,  Bonnell, 
died  and  the  order  of  the  special  term  revived  the  action  and  substituted 
Brackett  as  the  administrator  of  Bonnell,  as  plaintiff  therein. 

TT.  G,  HoUbrook  and  J/.  D.  Chrover^  for  appellant  A.  Pond  and 
R.  L,  Handy  ioit  respondent. 

Finch,  J.  This  appeal  is  taken  from  an  order  of  revivor.  The  plain- 
tiff's intestate  was  a  creditor  of  a  mining  corporation  whose  officers  in 
making  their  annual  report  were  alleged  to  have  stated  falsely  the 
amount  of  capital  paid  m.  For  this  cause  of  action,  conjoined  with 
one  for  conspiracy,  a  suit  was  brought,  pending  which  andf  before  ver- 
dict or  judgment,  the  plaintiff  died.  The  question  presented  is  whether 
his  cause  oi  action  for  the  penalty  of  a  false  report  died  with  bim  or 
survived  to  his  administrator.  We  have  many  times  held  that  the 
provisions  under  which  the  asserted  right  of  action  accrued  are  highly 
penal  in  their  nature,  and  have  recently  said,  more  specifically ,  that  they 
are  to  be  classed  with  actions  ex  delicto^  and  do  not  affect  or  concern 
any  property  right  or  interest  as  the  subject  of  injury.  Stokes  v. 
Stlchney,  96  N.  Y.  323. 

At  common  law,  the  action  abated  upon  the  death  of  either  party,  the 
one  by  whom  or  to  whom  the  wrong  was  done;  and  that  rule  must  apply 
unless  it  is  made  inapplicable  by  the  provisions  of  theEevised  Statutes. 
2 II  S.,  §  1,  p.  448.  But  we  have  decided  that  those  provisions  affect  only 
injuries  to  property  rights,  and  where  such  are  not  invaded  the  common- 
law  rule  stul  prevails.  Hegerich  v.  Keddie^  99  N.  Y.  258 ;  S.  C,  1  East. 
Kep'r,  86.  In  that  case,  while  concurring  in  the  result,  I  thought  the 
statute  should  receive  a  broader  interpretation  and  contemplated  surviva- 
bility as  the  rule  and  abatement  as  tne  exceptions,  and  the  construction 
finally  reached  was  adopts!  after  full  deliberation  and  argument.  It 
must  now  be  deemed  settled  and  requires  us  to  hold  that  the  cause  of 
action  for  the  penalty  died  with  the  intestate.  We  have  not  been 
unmindful  that  in  our  discussion  of  this  question  we  have  assumed  the 
assignability  of  a  cause  of  action  as  a  test,  treating  that  and  surviva- 
bility as  convertible  terms;  nor  that  we  have  also  said  that  a 
cause  of  action  for  the  penalty  so  far  follows  the  creditor's  debt  and 
belongs  to  it  as  an  incident  that  an  assignment  of  the  debt  carries  with 
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it  a  right  to  the  protection  of  the  statate.  Stokes  v.  Siickneyy  supra  / 
Bolero  v.  Orosbyy  49  N.  Y.  188.  But  it  was  neither  said  nor  meant 
that  such  right  was  itself  assignable.  Selativelj  to  the  debt  it  is  rather 
a  remedy  than  a  right,  and  while  it  becomes,  in  connection  with  the 
debt,  a  cause  of  action,  it  belongs  to  the  assignee  of  such  debt  by  force '^ 
of  the  statute  which  gives  it  to  nim  by  virtue  of  his  having  become  a 
creditor  and  not  because  of  any  derivative  right  resting  upon  and  born 
of  the  assignor's  ended  and  extinguished  right.  In  other  words  the 
new  holder  has  his  own  right  of  action,  or  none.  Having  become  a 
creditor  he  thereby  obtains  the  right  which  the  statute  gives  him,  and 
must  depend  upon  that  for  his  relief  and  not  upon  an  impossible  trans- 
fer by  the  assignor  of  the  debt.  The  questions  which  may  spring  out 
of  this  ruUug  may  best  be  reserved  till  they  arise. 

So  far  as  the  cause  of  action  was  for  a  conspiracy  to  cheat  or  defraud 
the  intestate,  it  was  for  an  injury  to  a  property  right  and  did  not  die 
with  its  owncir.  The  order  oi  revivor  was  so  far  proper,  but  should 
have  been  limited  to  the  cause  of  action  which  survived.  That  has  been 
tried  and  judgment  upon  it  given  for  the  defendant.  The  plaintifi  has 
recovered  upon  a  cause  of  action  which  did  not  survive,  and  that 
recovery  cannot  be  sustained. 

The  judgment  should  be  reversed,  and  as  a  new  trial  would  be 
unavailing,  judgment  should  be  rendered  for  the  defendant,  with  costs. 

All  concur. 

Judgment  reversed. 

Angevtke,  RespH^  v.  Jackson,  AppVt 

November  28, 1886. 

Practicb  —  Appeal  from  Surboqatb'b  Decree—  No  Exceptions. 

A  surrogate  oq  finding  that  a  will  was  the  testator's  free  act,  unaffected  by  anj 
improper  agency,  admitted  the  same  to  probate.  No  exception  was  taken  to  any 
finding,  but  there  was  an  exception  to  each  and  every  portion  of  the  decree. 
HMt  that  the  exception  was  useless  as  it  indicated  no  specific  error. 

The  surrogate  refused  to  make  certain  findings  on  request;  no  exception  was 
taken  to  such  refusal.  The  general  term  reversed  the  surrogate's  decree  and 
ordered  issues  to  be  tried  by  a  jury.  Held,  that  the  reversal  was  unauthorized. 
The  practice  is  governed  by  Code  Civ.  Pro.,  §  2645. 

Appeal  from  judgment  and  decree  of  general  term,  second  depart- 
ment, reversing  a  decree  of  surrogate  of  Queens  county  admitting  a 
will  to  probate. 

H.  E,  Sickelsj  for  appellant.     JB.  W.  Downing^  for  respondent. 

FiNOH,  J.  Probate  of  the  will  of  Oliver  Mott  was  resisted  upon  the 
ground  of  mental  incapacity  and  undue  influence.  After  listening  to 
numerous  witnesses  and  taking  a  large  amount  of  testimony,  the  surro- 
gate rendered  his  decision,  finding  as  facts  that  the  decedent  was  a 
capable  testator,  and  the  will  was  his  free  act  and  unaffected  by  any 
improper  agency,  and,  as  a  conclusion  of  law,  that  the  will  should  he 
admitted  to  probate.  No  exception  was  taken  to  any  of  these  findings. 
The  case  recites  an  exception  to  the  surrogate's  decree  and  each  and 
every  part  of  it.  "We  have  repeatedly  pointed  out  the  uselessness  of 
such  an  exception.      Ward  v.  Craig ^  87  N.  Y.  550 ;  Hepburn  v.  Mont- 
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gomerVy  97  id.  617.  It  indicates  no  specific  error;  it  directs  attention 
to  no  nnding,  and  leaves  court  and  counsel  in  the  dark  as  to  the  precise 
cause  of  complaint.  The  case  further  shows  a  series  of  findings  which 
the  surrogate  was  requested  to  make  and  which  requests  were  refused. 
There  was  no  exception  to  the  refusal.  The  contestants  appealed,  and 
upon  this  case,  which  contained  no  exception,  raising  any  question  of 
fact  or  law,  and  in  which  no  errors  in  the  admission  or  rejection  of  evi- 
dence are  even  claimed  to  exist,  the  general  term  reversed  the  decree 
of  the  surrogate  and  ordered  issues  to  be  tried  by  a  jury  entirely  disre- 
garding the  provisions  of  the  Code.  Those  provisions  point  out  the 
practice  to  be  followed  with  care  and  precision.     §  2545.     The  surro- 

Ste  is  required  to  file  in  bis  office  his  decision,  stating  separately  the 
3ts  found  and  the  conclusions  of  law.  Either  party  may  except  to  the 
findings  of  fact  or  of  law,  and  upon  the  settlement  of  the  case  may 
request  findings  and  take,  exceptions  to  a  refusal,  and  the  appeal  brings 
uj>  for  review  in  the  appellate  court  any  question  of  fact  or  law  thus 
raised  by  exceptions  taken.  The  purpose  was  to  assimilate  the  practice 
upon  appeals  irom  a  surrogate's  decree  in  the  prescribed  cases  to  that 
which  regulated  appeals  from  a  judgment  rendered  by  the  court  or  a 
referee,  and  to  substitute  a  system  which  would  point  out  specific 
errors,  and  evolve  the  exact  questions  intended  to  be  reviewed,  froth- 
ing of  this  kind  was  before  the  general  term,  and  without  some  excep- 
tion to  some  ruling  or  determination  that  tribunal  was  powerless  to 
reverse. 

For  this  reason  the  judgment  and  order  of  the  seneral  term  should 
be  reversed  and  that  of  the  surrogate  affirmed,  wim  costs. 

All  concur. 

Judgment  reversed. 


Ansonia  Beass  and  Coppeb  Co.,  AppPtj  v.  Conner  et  al.,  Besj^U. 

Noyember  28,  1886. 

Execution — Time  to  Return  —  Procbbdinos  Stated/ 

An  injunction  issued  by  a  United  States  court,  staying  a  sheriff's  proceedings 
under  an  execution,  operates  to  extend  the  time  in  which  he  is  bound  to  make 
return  thereto  by  as  many  days  as  he  is  under  stay. 

Appeal  from  a  judgment  of  the  general  term  of  the  court  of  com- 
mon pleas  contained  m  a  judgment  of  the  city  court  of  New  York, 
entered  on  a  remittitur  from  the  general  term  of  the  court  of  common 
pleas  for  the  city  and  county  of  Kew  York,  aflSrming  a  judgment  of 
the  general  term  of  the  citycourt  of  New  York  —  formerly  the  marine 
court  of  the  city  of  New  York  —  which  aflBrmed  a  judgment  of  the 
said  court  at  trial  term,  dismissing  the  complaint. 

The  court  below  made  an  order  allowing  plaintiff  to  appeal  to  the 
court  of  appeals. 

Marshall  P.  Stafford^  for  appellant.  Hen/ry  Thompsonj  for 
respondents. 

RuGEB,  Ch.  J.  The  main  question  in  this  case  is  whether  an  order 
made  by  a  court  of  competent  jurisdiction  staying  the  sheriff  from  any 
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interference  nnder  an  execution  with  the  property  of  a  judgment 
debtor  suspends,  daring  its  cootiouance,  the  ranning  of  the  statutory 
term  of  sixty  days  given  to  the  sherifiE  for  executing  the  process. 

The  execution  in  question  was  issued  under  section  290  of  the  Code 
of  Procedure,  which  provided  that  "  an  execution  shall  be  returnable 
within  sixty  days  after  its  receipt  by  the  officer  to  the  clerk  with  whom 
the  record  of  judgment  is  filed.  This  was  substantially  a  re-enactment 
of  section  24,  chapter  886,  Laws  of  1840,  which  was  suspended  tem- 
porarily by  section  245  of  the  Code  of  Procedure,  adopted  in  1848, 
and  amended  by  section  290  in  1849.  Previous  to  the  act  of  1840, 
executions  were  made  returnable  in  term  time,  and  no  fixed  period  of 
time  intervened  between  their  receipt  and  return  by  the  sheriff. 

It  will  thus  be  seen  that  the  period  of  sixty  days  for  the  service  of 
sudi  process  was  originally  provided  by  the  act  of  1840,  and  has  ever 
since  remained  the  same,  with  the  exception  of  a  few  months  in  1848 
and  1849.  The  reason  why  this  period  was  adopted  has  been  stated 
to  be  for  the  "  benefit  of  the  sherife  "  —  Henaud  v.  0*Brien^  35  N.  Y. 
99 — but  we  think  this  hardly  comprises  all  the  reasons  for  the  pro- 
vision, which  are  obvious  from  its  nature. 

It  undoubtedly  contemplates  a  reasonable  opportunity  for  the  sheriff 
to  execute  the  process  free  from  unreasonable  aemand  of  an  impatient 
creditor  for  more  peremptory  service,  and  authority  in  the  sheriff  to 
extend  indulgence  for  a  limited  time  to  a  delinquent  and  embarrassed 
debtor.  Crocker  Sheriffs,  §  488;  McDonald  Y.NeiUon^  2  Cow.  139. 
The  opportunity  for  indulgence  afforded  by  the  section  is  certainly  not 
for  the  creditor's  interest  as  he  is  justly  entitled  to  his  money  upon 
the  recovery  of  his  jud^ient. 

The  limitation  upon  uie  right  of  the  sheriff  to  hold  the  execution  was 
undoubtedly  for  the  benefit  of  the  judgment  creditor,  and  intended  to 
fix  a  time  l>eyond  which,  in  the  usual  and  r<^alar  process  of  collection, 
his  right  to  payment  should  not  be  postponed.  This,  however,  does  not 
affect  the  right  of  any  party  interestea  to  stay  the  enforcement  of  an 
execution  for  sufficient  cause.  The  sufficiency  of  the  cause  must,  of 
course,  be  determined  by  the  tribunal  to  which  application  for  a  stay 
is  made,  and  when  it  has  adjudged  that  sufficient  cause  exists,  its  order, 
provided  that  it  has  lurisdiction  of  the  matter  and  the  parties,  is  obliga- 
tory upon  them,  and  must  be  obeyed.  It  was  said  by  Judge  Miller, 
in  WMs  V.  Cannery  69  N.  Y.  546,  in  an  action  against  the  sheriff  for 
not  returning  an  execution,  that  ^^  proof  that  plaintiff  had  directed  the 
execution  not  to  be  returned,  or  that  the  sheriff  had  procured  it  to  be 
stayed  by  order  of  the  court,  are  unlawful  defenses."  In  the  case  of 
Paige  v.  WiUet,  38  N.  T.  88,  it  was  held  that  the  sheriff  was  not 
charged  with  interest  accruing  upon  moneys  collected  by  him  on  execu- 
tion, but  retained  beyond  the  return  day,  in  obedience  to  an  order 
restraining  him  from  paying  them  over  to  the  judgment  creditor.  The 
principle  of  this  case  seems  clearly  to  recoenize  Sie  exemption  of  the 
sheriff  from  liability  when  acting  under  tne  order  of  the  court.  In 
People  V.  Contoay^  8  Abb.  216,  it  was  decided  that  an  order  by  a  court 
of  competent  jurisdiction  staying  the  sheriff's  proceedings  excused  him 
from  i^nming  the  writ  according  to  its  requirements,  and  that  he 


Digitized  by 


Google 


802  The  Eastern  Ebporter.  [N.  Y. 

could  not,  while  thus  restrained,  be  adjudged  guilty  of  contempt  in 
disobeying  the  mandate  of  the  writ,  or  the  notice  of  the  judgment 
creditor  to  make  return.  This  decision  was  made  at  special  term,  but 
was  rendered  by  the  late  Judge  Davies,  and  accords  with  the  analogies 
of  the  law. 

The  statute  of  limitations  suspends  its  bar  against  parties  who  are 
incapacitated  from  conmiencing  an  action  by  reason  of  disability,  and 
the  law  frequently  deducts  from  the  time  within  which  an  act  is  to  be 
performed,  those  dies  nan  upon  which  the  party  is  unable  to  act. 

So,  too,  the  time  limited  for  the  issue  of  an  execution,  or  msJdng  an 
application  for  leave  to  do  so,  does  not  run  while  the  plaintiff  is  stayed 
by  an  injunction  or  other  order  from  proceeding  in  the  matter.  §  1382, 
dode  01  Civil  Procedure.  The  policy  of  the  statute  could  not 
be  accomplished  if  the  sheriff  should  be  deprived  of  the  advantageous 
use  of  the  time  extended  to  him  by  injunction,  orders  or  stays  of  pro- 
ceedinffs  covering  the  whole,  or  even  a  material  portion  of  that  time 
allowed  to  him  to  serve  the  writ.  Suppose  the  sheriff  is  stayed  during 
the  first  fif  tjr  days  of  the  life  of  the  process,  and  the  remaining  time 
does  not  afford  him  sufficient  opportunity  to  discover  property  and 
make  the  money  therefrom  by  a  sale,  is  it  reasonable  that  ne  should  be 
visited  with  a  nenalty  for  not  returning  the  process  according  to  its 
requirement  ?  Or  suppose  after  a  levy  and  before  a  sale,  his  proceed- 
ings are  stayed  until  after  the  return  day,  can  he  be  adjudged  liable  for 
the  judgment  debt  because  he  did  not  make  return  ?  We  cannot  think 
so.  Would  the  sheriff  be  justified  in  the  case  last  supposed  in  abandon- 
ing his  levy  and  returning  the  execution  at  the  end  of  sixty  days  from 
its  receipt,  and  yet  if  not,  under  the  plaintiff's  contention  he  would 
become  liable  to  pay  the  judgment.  Can  a  sheriff  be  made  liable  for 
the  amount  of  a  ;judgment  which  he  is  debarred  from  collecting,  but 
which  on  the  sixtieth  day  he  has  secured  by  a  levy  upon  property  suffi- 
cient to  satisfy  it,  but  which  he  is  unable  to  advertise  and  sell  by  reason  of 
the  necessity  of  returning  his  writ  ?  We  think  not.  It  is  claimed  if  he 
does  not  return  his  writ  he  becomes  liable,  and  certainly  if  he  does 
return  it  he  not  only  abandons  the  levy  but  makes  himself  liable  for 
the  debt  as  for  a  false  return.  Ue  could  not,  under  these  circumstances, 
protect  himself  from  suit  by  advancing  the  money  to  the  plaintiff  and 
retaining  the  execution  to  reimburse  himself,  for  this  it  has  been  held 
he  could  not  lawfully  do  —  StiUweU  v.  Carpentei%  11  N.  Y.  61 ;  Mills 
V.  Toung^  23  Wend.  314 ;  Shemum  v.  Boyce^  16  Johns.  443  —  and 
thus  under  the  plaintiff's  contention  the  officer  would  be  made  liable  for 
the  debt  in  any  event,  although  he  is  entirely  without  fault,  and  has 
by  vis  major  been  disabled  during  the  whole  period  of  the  life  of  the 
writ  from  executing  its  command. 

If  the  stay  is  granted  from  some  alleged  vice  in  the  process,  or  the 
judgment  upon  which  it  is  founded,  as  it  usually  is,  is  there  any  reason 
why  the  sheriff  should  bear  the  loss  occasioned  by  such  delay,  and  the 
offending  party  be  exempted  therefrom  ?  The  law  does  not  sanction 
such  manifest  injustice,  and  will  give  the  statute  a  reasonable  construc- 
tion to  avoid  such  a  result. 

We  think  the  true  policy  of  the  statute  can  be  satisfied  only  when 
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the  sheriff  has  sixty  fall  days  in  which  to  perform  the  duties  enjoined 
upon  him.  The  onerous  Uabilities  which  the  law  imposes  upon  him  for 
not  returning  process  for  a  false  return,  and  for  non-performance  of  his 
official  duties,  require  that  his  time  for  their  performance  should  not  be 
curtailed  or  limited  by  periods  of  disability  to  act. 

Although  the  shenff  cannot  levy  upon  property  except  during  the 
life  of  the  execution  —  Davos  v.  EUioU^  2^Caine8,  244;  Haihaway  v. 
HoweUy  54  N.  Y.  114  —  he  yet  can  complete  the  act  already  initiated 
by  the  levy  bv  selling  after  the  return  day  —  Davos  v.  EUiotty  aupra^ 
—  and  it  is  often  indispensable  to  the  security  of  the  rights  of  the  plain- 
tiff that  be  should  retain  his  writ  for  that  purpose. 

It  is  not  questioned  but  that  a  stay  procured  by  an  appeal  and  security 
given  thereon  operates  as  a  suspension  of  the  time  within  which  the 
Sieriff  is  required  to  return  tne  writ,  and  in  such  a  case  the  sheriff 
retains  the  execution  and  a  levy  made  thereon  until  the  final  determina- 
tion of  the  appeal  even  though  years  elapse,  and  then  in  case  of  affirm- 
ance of  the  original  judgment  makes  the  amount  by  virtue  of  his  orig- 
inal levy.  The  stay  effected  by  an  appeal  simply  restrains  the 
officer  from  collecting  the  execution.  His  power  to  return  the  writ  is 
not  in  terms  extended  or  restricted  and  is  not  effected  unless  the  right 
to  enforce  the  writ  suspends  its  requirement  to  make  return  within  sixty 
days.  Yet  I  think  it  nas  never  been  doubted  that  it  was  the  duty  of  a 
sheriff  to  hold  his  execution  and  levy  after  appeal  and  until  the  final 
determination  of  the  case.  The  analogy  between  such  a  stay  and  the 
one  under  discussion  seems  perfect  and  requires  us  to  hold  that  any  stay 
which  restrains  the  sheriff  from  enforcing  the  execution  suspends  the 
running  of  the  time  in  which  he  is  required  to  return  the  writ.  It  lb 
also  claimed  by  the  appellant  that  the  bankrupt  court  had  no  authority 
to  make  the  order  in  question  restraining  the  sheriff  from  selling  the 
property.     We  think  this  point  is  not  sustainable. 

It  cannot  be  questioned  but  that  the  judgment  debtor,  whose  property 
has  been  taken  oy  a  sheriff  under  execution,  remains  its  ^neral  owner 
snbject  only  to  the  special  propertv  acquired  by  the  sheriff  by  reason  of 
his  levy  and  his  right  to  dispose  oi  so  much  thereof  by  sale  as  may  bo 
required  to  satisfy  the  execution.  Soott  v.  Morgan^  94  "N.  Y.  508.  The 
residue  of  property  remaning  unsold  after  satisfaction  of  the  judgment 
reverts  to  the  debtor  by  virtue  of  his  ownership.  While,  however,  still 
in  the  hands  of  the  sheriff,  it  is  liable  to  attachment  and  levy  on  behalf 
of  other  creditors,  and  the  resulting  interest  in  the  surplus  constitutes 
propertv  in  the  debtor  subject  to  be  reached  by  creditors  generally  under 
the  oankrupt  law.  Ansonia  Brass  and  Copper  Co.  v.  Babbitt.  74  N. 
Y.  401. 

The  order  in  question  was  made  by  the  district  court  of  the  United 
States  for  the  southern  district  of  New  York,  in  a  proceeding  in  bank- 
ruptcy instituted  by  the  judgment  debtor,  and  upon  an  application  by 
him,  showing  among  other  things  the  seizure  by  the  sheriff  of  his  prop- 
erty under  an  execution  issued  upon  a  judgment  recovered  in  the 
supreme  court  by  the  plaintiff  herein,  and  which  was  alleged  to  have 
been  obtained  fraudulently  and  in  violation  of  the  provisions  of  the 
bankrupt  act.  The  order  was  made  on  the  27th  day  of  November, 
1875,  and  purported  to  restrain  the  plaintiff  herein  and  the  defendant 
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"  from  interfering  in  any  way  with  the  said  property  —  held  by  the 
sheriff  under  levy  —  of  said "  bankrupt  until  the  lurther  order  of  the 
court.  The  plaintiff  herein  assumed  the  validity  of  this  order  and 
appeared  in  the  bankrupt  court  upon  an  application  to  vacate  it  and  for 
leave  to  the  sheriff  to  sell  under  his  execution.  Upon  this  application 
an  order  was  made  by  the  bankrupt  court  on  the  seventeentn  day  of 
December,  tiiereaf  ter,  vaeatijptg  the  stay  and  granting  leave  to  the  sheriff 
to  sell,  and  plaintiff  availed  itself  of  such  leave.  Vorra/noe  v.  Mender- 
son,  92  N.  Y.  406.    ^ 

Without  entering  into  a  general  discussion  of  the  jurisdiction  of  the 
bankrupt  court,  we  may  say  that  we  entertain  no  doubt  of  tlieir  power 
to  examine  into  the  validity  of  alleged  claims  upon  the  bankrupt's  prop- 
erty and  restrain  by  t'Omporary  injunction  the  sale  and  disposition  thereof 
during  the  pendency  of  proceedings  in  bankruptcy  in  such  court.  This 
must  result  from  and  is  the  necessary  incident  of  the  power  conferred 
upon  them  to  collect  and  marshal  the  bankrupt's  assets  and  ascertain 
and  liquidate  the  liens  and  other  specific  claims  thereon.  §4972,  Sev. 
Stat.  U.  S.  Any  other  view  would  render  such  courts  powerless  to 
enforce  the  provisions  referred  to. 

Express  power  to  stay  proceedings  instituted  in  any  court  by  the 
creditors  of  a  bankrupt  lor  the  collection  of  debts  provable  in  bank- 
ruptcy  against  him,  and  for  stay  of  execution  thereon,  is  also  given  by 
section  5106  of  the  Revised  Statutes  of  the  United  States. 

The  judgment  should  be  afSmied. 

All  concur. 

Judgment  alBSrmed. 

BosTwioK,  J2etip%  V.  Beach,  AppPt* 

November  28, 1886. 

Will  —  Power  of  Sale — Spbcifio  Performance  —  Dower  —  Delay  by  Vek- 
DOR  —  Rights  of  Parties. 

Where  the  executors  of  a  will,  empowered  bj  its  terms  to  sell  the  testator's 
real  estate,  enter  into  an  exeontory  contract  for  a  sale  thereof,  performance  of 
such  contract  may  be  enforced  in  equity  at  the  suit  of  the  purchaser.  In  such 
case  the  contract  is  in  effect  an  execution  of  the  power  and  confers  upon  the  pur- 
chaser an  equitable  title  which  the  court  will  compel  the  executors  to  perfect, 
provided  the  contract  is  fair,  for  a  fair  consideration,  and  there  is  no  default  or 
laches  on  the  purchaser's  part. 

In  such  case  the  purchaser  where  he  agrees  to  pay  full  yalue,  is  entitled  to  a 
dear  title;  if  there  are  incumbrances  on  the  land  he  is  entitled  to  have  them 
remoyed  out  of  the  purchase-money. 

The  purchaser  may  elect  to  take  the  land  subject  to  a  dower  right  and  would 
be  entitled  to  an  abatement  from  the  contract  price  equal  to  the  gross  cash  yalue 
of  the  dower  riffht. 

If  the  widow  is  not  a  party  to  the  contract  of  sale  she  cannot  be  compelled  to 
accept  in  lieu  of  dower  a  money  compensation  out  of  the  proceeds;  in  such  case 
the  purchaser  must  either  elect  to  take  the  title  subject  to  the  dower  right  or 
abandon  the  purchase;  but  if  the  widow  joins  in  the  contract  of  sale  without 
any  reservation  of  dower  right,  she  consents  to  make  a  good  title  and  to  look  to 
the  purchase-money  as  a  suDstitute. 

A  right  of  dower  may  be  disposed  of  before  admeasurement.  Payne  y.  Becker, 
87  N.  Y.  158,  followed. 

Where,  on  a  contract  for  the  sale  of  land,  the  purchaser  is  ready  and  willing  to 
perform,  and  delay  is  on  the  part  of  the  vendor,  the  purchaser  is  entitled  to  the 
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rents  and  profits  from  the  time  when  according  to  the  terms  of  the  contract, 
possession  should  have  been  delivered,  or  if  the  vendor  has  remained  in  posses- 
sion, he  is  chargeable  with  the  value  of  the  use  and  occupation  from  the  same 
time. 

The  purchaser  must  pay  interest  on  the  purchase-monev  if  it  has  remained  in 
his  hands  unappropriated ;  if  it  has  been  appropriated  and  notice  given  to  the 
vendor,  but  the  purchaser  has  received  no  interest,  he  is  not  liable  to  pay 
interest  to  the  vendor. 

Appeal  from  judgment  of  general  term,  fourth  department,  reversing 
a  judgment  enterea  for  plaintiff  on  trial  at  special  term. 

C.  D.  AdamSy  for  appellants.     A.  H.  SoAm/er^  for  respondent. 

Rapallo,  J.  The  will  of  Nelson  J.  Beach  contained  a  valid  power 
in  trust  to  his  executrix  and  executors  to  sell  and  convey  his  real  estate, 
and  declared  that  the  sale  should  take  place  at  an  early  day.  Until  such 
sale  the  testator  directed  that  his  wife  retain  possession  of  the  bouse 
occupied  by  him,  for  herself  and  her  unmarried  daughter,  together  with 
a  certain  portion  of  bis  farm. 

The  testator  died  February  22,  1876,  seized  in  fee  of  the  farm  in 
question,  which  contained  about  two  hundred  and  seventy-five  acres  of 
land,  of  the  value  of  about  $11,000,  and  was  subject  to  a  mortgage  of 
$900  and  the  widow's  right  of  dower. 

Although,  under  the  will,  it  was  the  duty  of  the  executrix  and  exec- 
utors to  sell  this  farm  at  an  early  day,  no  sale  appears  to  have  been 
made  until  December  27,  1881,  when  the  contract  upon  which  this 
action  was  brought  was  entered  into.  In  the  meantime  the  widow  and 
executrix,  Emily  P.  Beach,  remained  in  the  substantial  occupancy  of 
the  farm,  and  the  estate  received  no  income  therefrom,  but  Dore  the 
charge  of  interest  on  the  mortgage,  and  insurance  and  repairs  upon  the 
builmngs.  That  state  of  affairs  continued  at  the  time  of  the  commence- 
ment 01  this  action. 

The  receipt  signed  by  the  executrix  and  executors  on  the  27  th  of 
December,  1881,  and  set  forth  in  the  complaint,  constituted,  in  our 
judgment,  a  valid  contract  for  the  sale  of  the  farm  to  the  plaintiff.  It 
contained  all  the  essential  elements  of  a  contract^  and  was  very  similar 
in  form  to  the  contract  set  out  in  the  case  of  Westervdt  v.  MatJierson^ 
Hoff.  Ch.  37,  and  therein  adjudged  to  be  sufficient. 

We  entertain  no  doubt  that  where  the  executors  of  the  will  of  a 
deceased  person,  empowered  by  the  terms  of  the  will  to  sell  his  real 
estate,  enter  into  an  executory  contract  for  such  sale,  performance  of 
such  contract  may  be  enforced  in  equity  at  the  suit  of  the  purchaser. 
The  contract  of  sale  is  in  effect  an  execution  of  the  power,  and  con- 
fers upon  the  purchaser  an  equitable  title  to  the  land  sold,  and  the  court 
will  compel  the  executors  to  perfect  that  title  by  a  conveyance,  where 
the  contract  is  fair  and  for  a  sufficient  consideration,  and  there  \b  no 
default  or  laches  on  the  part  of  the  purchaser.  We  are  not  referred  to 
any  authority  directlv  in  point,  but  the  cases  of  JSowen  v.  Trustees  of 
Irish  Preiiyyteriwn  Uhurohy  6  Bosw.  245,  and  Demerest  v.  Bay^  Exfr^ 
29  Barb.  568,  are  analogous  in  principle. 

Th^e  can  be  no  valid  objection,  therefore,  to  decreeing  the  execu- 
tion and  delivery  to  the  plaintiff  by  the  executrix  and  executor,  of  a 
deed  conveying  all  the  title  which  the  testator  had,  at  the  time  of  his 
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decease,  to  the  farm  in  question,  on  his  complying  with  the  terms  of 
the  sale. 

This,  however,  would  not  accomplish  complete  justice.  The  pur- 
chaser is  entitled  to  a  clear  title,  free  of  incumbrances,  where  he  agrees 
to  pay  the  full  value  of  the  property.  Sawie  Gov.  Tit  430 ;  Bwr- 
well  V.  Jaokson^  5  Seld.  535. 

The  mortgage  of  $900  presented  no  obstacle  to  the  carrying  out  of 
the  contract  of  sale,  for  the  rule  is  well  settled  as  laid  down  in  Wester- 
veiU  V.  Matheraony  Hoff.  Oh.  37,  that  apurchaser  for  full  value  is  entitled 
to  have  incumbrances  removed  out  oi  the  purchase-money.  So  far  as 
the  mortgage  is  concerned,  that  disposition  of  the  case  would  do  com- 
plete justice  between  the  parties,  for  the  estate  of  the  testator  would 
receive  the  full  value  of  his  interest  at  the  time  of  his  decease,  such 
interest  having  been  subject  to  the  mortgage.  As  to  the  dower  right 
of  the  widow,  a  more  complicated  question  is  presented.  If  the  pur- 
chaser should  elect  to  carry  out  his  purchase  and  take  title  to  the  land 
subject  to  that  dower  right,  he  would  clearly  be  entitled  to  do  so,  and 
in  that  event  would  be  entitled  to  an  abatement  from  the  contract  price, 
equal  to  the  gross  cash  value  of  the  right  of  dower.  If  a  seller  of  land 
is  not  able  to  comply  fully  with  the  contract,  either  in  respect  of  the 
q^uantity  of  land,  or  the  extent  of  the  estate,  the  court  will,  at  the  elec- 
tion of  tlie  buyer,  decree  specific  performance  of  the  contract  so  far  as 
the  same  can  be  performea,  awarding  compensation  to  the  purchaser  by 
way  of  abatement  from  the  purchase-price,  for  any  deficiency  in  title, 
quantity  of  land,  or  other  matters  touching  the  estate,  the  value  of  which 
are  capable  of  being  ascertained,  and  thus  compensated  without  doing 
injustice  to  either  party.  Upon  this  principle  specific  performance  has 
been  decreed  where  there  was  an  outstanding  dower  right  which  the 
vendor  could  not  control,  and  the  purchaser  elected  to  take  subject  to 
that  incumbrance.  The  gross  value  of  the  dower  right  has  been 
adjudged  in  such  cases  to  be  the  measure  of  compensation  to  be  allowed 
to  the  purchaser  by  way  of  abatement  from  the  price.  Woodbury  v. 
Ludy,  14  Allen,  1 ;  id.  94,  98,  104. 

If,  in  the  case  now  before  us,  the  widow  had  not  been  a  party  to  the 
contract  of  sale,  she  could  not  be  compelled  to  accept,  in  lieu  of  dower, 
a  money  compensation  out  of  the  proceeds,  and  the  only  course  open  to 
the  purchaser  would  have  been,  either  to  reject  the  purchase  in  toto^  or 
to  elect  to  take  title  subject  to  her  right  to  have  her  dower  admeasured, 
and  to  be  allowed  out  oi  the  purchase-money  a  sum  equivalent  to  die 
gross  value  of  such  dower  right,  which  is  ascertainable  on  established 
legal  principles. 

But  here  the  widow  was  also  executrix,  and,  as  such,  one  of  the 
parties  to  the  contract  of  sale.  She  is  also  made  a  defendant  in  this 
action  in  her  individual  capacity.  We  think  that  by  joining  in  the  con- 
tract of  sale,  without  any  reservation  therein  of  her  dower  right,  she 
consented,  so  far  as  her  individual  rights  were  concerned,  to  make  a 
good  title  to  the  purchaser,  and  to  look  to  the  purchase-money  as  a  sub- 
stitute for  the  land,  for  her  dower  right  therein.  The  point  made  on 
the  part  of  the  defendant  that  she  could  not  dispose  of  her  dower  before 
it  was  admeasured  is  decided  adversely  to  her  in  the  case  of  Payne  \. 
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Becker^  87  N.  Y.  153.  She  should,  therefore,  be  decreed  to  release 
her  dower  to  the  purchaser  on  the  payment  to  her  of  the  ^oss  value 
out  of  the  purchase-money. 

The  defense  interposed  on  behalf  of  the  widow  to  the  effect  that  she 
joined  in  and  executed  the  contract  of  sale  without  knowing  or  under- 
standing its  contents  or  effect,  or  comprehending  the  transaction,  is 
n^atived  by  the  findings  of  the  trial  court.  It  appears  that  the  contract 
was  in  aU  respects  fair,  for  a  full  price,  and  one  which  it  was  her  duty 
as  executrix  to  make,  and  that  her  co-executors  were  desirous  of  carry- 
ing it  into  effect,  and  offered  to  her  to  make  liberal  provision  for  her 
individual  interest  in  the  land  by  investing  about  two-thirds  of  the  pro- 
ceeds for  her  benefit  during  her  life,  but  tnat  she  has  refused  to  carry 
out  the  sale,  and  has  retained  the  substantial  occupancy  of  the  property 
ever  since  the  time  fixed  for  the  completion  of  the  sale,  viz. :  March  1, 
1862. 

The  only  remaining  questions  are  those  which  relate  to  the  rents  and 
profits  from  the  time  when  the  purchaser  became  entitled  to  his  deed. 

There  can  be  but  little  controversy  about  the  ordinary  rules  for  the 
determination  of  these  questions.  Where  the  purchaser  is  ready  and 
willing  to  perform,  and  the  delay  is  on  the  part  of  the  vendor,  the  pur- 
chaser is  entitled  to  the  rents  and  profits  from  the  time  when,  according 
to  the  terms  of  the  contract,  possession  should  have  been  delivered,  or 
if  the  vendor  had  remained  in  possession,  he  is  chargeable  with  the 
•value  of  the  use  and  occupation,  from  the  same  period,  and  the  pur- 
chaser is  chargeable  with  interest  on  the  purchase-money  if  it  has 
remained  in  his  hands  unappropriated.  But  where  it  has  been  appro- 
priated, and  notice  thereof  given  to  the  vendor,  and  the  purchaser  has 
received  no  interest  thereon,  he  is  not  liable  to  pay  interest  to  the 
vendor.  Fiy  Spec.  Perf.  481,  483,  889 ;  Bias  v.  Olx/oer,  I  Hoff.  Ch. 
71,  78 ;  Story  Eq.,  §  789 ;    WorraU  v.  J/tmn,  38  N.  Y.  142. 

In  this  case  it  appears  from  the  findings  that  $500  of  the  purchase- 
money  was  paid  to  the  vendors  at  the  time  of  the  making  of  the  con- 
tract, and  that  on  the  day  appointed  for  its  performance  he  tendered 
the  reaidue,  $10,500,  and,  on  its  being  refused  by  the  defendants,  he 
deposited  the  same  with  the  First  National  Bank  of  Lowville,  on 
notice  to  the  defendants,  subject  to  their  order  and  to  be  delivered  to 
them  on  the  execution  and  delivery  of  a  deed  of  the  farm  which  had 
been  previously  tendered  to  them  for  execution,  and  which  was  an 
executor's  deed  in  the  ordinary  form.  The  appropriation  of  the  pur- 
chase-money thus  appears  to  have  been  complete  and  sufficient  to  dis- 
charge the  plaintiff  from  liability  to  pay  interest  thereon. 

The  judgment  appealed  from  attempts  to  adjust  the  equities  by 
requiring  the  defendants  to  execute  and  deliver  to  the  plaintiff  an 
ordinary  executor's  deed  of  the  premises,  and  renders  judgment  against 
them  as  executors  for  the  rental  value  of  the  farm  since  March  1,  1882, 
fixed  at  $350  over  and  above  the  widow's  use  of  one-third  thereof,  and 
rendering  judgment  against  the  defendant  Emily  P.  Beach  individ- 
ually, as  well  as  in  her  representative  capacity,  for  the  amount  remain- 
ing  unpaid  upon  the  mortgage,  together  with  the  value  of  her  dower 
interest  therein,  to  be  ascertained  according  to  the  rules  and  practice  of 
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the  court.  "We  think  that  in  these  respects  it  requires  modification. 
The  amount  unpaid  upon  the  mortgage,  instead  of  being  charged  per- 
sonally upon  the  widow,  should  be  paid  out  of  the  purchase-money. 
Instead  of  a  personal  judgment  against  the  widow  for  the  value  of  her 
dower  interest,  she  should  be  directed  to  release  her  dower.  The  value 
of  her  dower  right  should  be  ascertained  as  of  the  1st  of  March,  1882. 
She  would  have  been  entitled  to  that  if  she  had  performed  the  contract 
The  plaintiff  being  entitled  to  the  whole  of  the  rental  value  of  the 
premises  since  that  time,  so  much  thereof  as  has  been  deducted,  by 
reason  of  her  dower  right  from  the  rental  value  allowed  to  him  as 
against  the  executors,  should  be  paid  to  him  out  of  the  gross  sum  ascer- 
tained as  the  value  of  her  dower  right. 

The  judgments  of  the  general  and  special  terms  should  be  modified 
accordingly,  and  with  these  modifications  the  interlocutory  judgment 
appealed  n'om  should  be  affirmed  without  costs  of  this  appeal  to  either 


All  concur. 
Judgment  affirmed. 


Btbnes,  Resp^iSy  v,  Stilwell,  AppVU. 

November  28,  1886. 

Will  —  Vested  Remainder  in  Fee. 

An  entAte  in  fee  created  hj  wiU  cannot  be  cut  down  or  limited  bj  a  subsequent 
clause  unless  it  is  as  clear  and  decisive  as  the  language  of  the  clause  which 
devises  the  estate. 

Testator  by  his  will  made  in  1827,  devised  and  bequeathed  to  his  daughter 
M.  a  life  estate  in  certain  lots  of  land.     Then  foUowed  this  clause : 

*'  And  from  and  immediately  after  the  decease  of  my  said  daughter  M.,  I  give, 
devise  and  bequeath  the  last  aforesaid  two  lots  of  ground,  houses,  buildings  and 
premises,  .  .  .  so  as  aforesaid  given  unto  my  said  daughter  M.,  during  her 
natural  life,  unto  the  lawful  child  or  children  of  my  said  daughter,  his,  her  or 
their  heirs  forever;  if  more  than  one,  share  and  share  alike,  as  tenants  in  com- 
mon. And  in  case  any  or  either  of  the  children  of  my  said  daughter  M.,  at  the 
time  of  her  death,  be  dead,  leaving  a  lawful  chUd  or  children  him  or  her  sur- 
viving, such  child  or  children  shall  take  the  share  or  portion  which  his,  her  or 
their  parents  would  have  been  entitled  to,  if  living,  to  nave  and  to  hold  to  him, 
her  or  them,  and  their  heirs  forever."  The  daughter,  at  the  time  of  testator's 
death,  was  the  mother  of  six  children;  she  had  iiTe  thereafter;  in  1682  she  died 
leaving  her  surviving  eight  children;  three  who  were  living  at  the  time  of  testa- 
tor's  death  having  died  without  issue  before  their  mother. 

JJ<^,that  the  three  children  who  died  during  the  mother's  life,  took  (as  tenanta 
in  common,  subject  to  open  and  let  in  chUdren  oom  after  testator's  death),a  vested 
remainder  in  fee,  which  was  unaffected  by  their  death  without  issue  before  their 
mother. 

Appeal  from  a  final  jud^ent  rendered  at  a  special  term  of  the 
supreme  court,  in  the  first  department,  iu  an  action  for  partition,  after 
the  affirmance,  upon  appeal  to  the  general  term,  of  an  interlocutory 
judgment,  and  the  refusal  by  the  general  term  of  a  new  trial,  upon  an 
application  made  in  the  first  instance  at  the  general  term.  Code, 
§  1336. 

Ber^.  11.  StilAJoelly  for  appellants.  Danid  T.  Waldeny  for  respond- 
ents. 

Ttfn.T.Eg,  J.  The  question  arudne  in  this  case  depends  npon  the 
oonstruction   to  be  placed   upon  tne   provisions    contained    in  the 
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last  will  and  testament  of  John  W.  Gilbert,  deceased,  which  pro- 
visions, so  far  as  material,  are  as  follows :  "  I  give,  devise  and 
bequeath  unto  mv  daughter  Maria,  the  wife  of  John  "Wood,  for 
Ana  during,  and  for  the  full  end  and  term  of  her  natural  life,  my 
two  lots  of  ground  situate,  lying  and  being  in  the  second  —  late  third 
—  ward  of  Sie  city  of  New  i  ork.  .  .  .  And  from  and  inunediatel v 
after  the  decease  of  my  said  daughter  Maria,  I  give,  devise  and  bequeath 
the  last  aforesaid  two  lots  of  ground,  houses,  buUdings  and  premises 
.  .  .  so  as  aforesaid  given  unto  my  said  daughter  Maria,  during 
her  natural  life,  unto  the  lawful  child  or  children  of  my  said  daughter, 
his  or  her  or  their  heirs  forever ;  if  more  than  one.  share  and  share 
alike,  as  tenants  in  common ;  and  in  case  any  or  either  of  the  children  of 
my  said  daughter  Maria,  at  the  time  of  her  death,  be  dead  leaving  a  law- 
ful chad  or  children  him  or  her  surviving,  such  child  or  children 
«hall  take  the  share  or  portion  which  his,  her  or  their  parent  would 
have  been  entitled  to  if  living ;  to  have  and  hold  to  him,  her  or  them, 
And  their  heirs  forever." 

The  will  was  executed  on  the  13th  day  of  February,  182*7,  and  the 
4;e8tator  died  in  or  about  1828. 

The  devisee,  Maria,  at  the  time  of  the  testator's  death,  was  the 
mother  of  six  children.  Another  child  was  bom  to  her  during  the 
life-time  of  her  then  husband,  and  after  the  death  of  the  testator.  In 
1830  her  husband  died,  and  in  1834  she  intermarried  with  William 
Mulock,  by  whom  she  had  four  children.  In  May,  1882,  she  departed 
this  life,  and  left  her  surviving  eight  children,  three  who  were  living 
at  the  time  of  the  testator's  death  having  died  without  issue  before  her 
death. 

The  question  we  are  called  upon  to  determine  is  whether  either  of 
the  three  children  who  were  living  at  the  death  of  the  testator,  but 
who  died  during  the  life-time  of  their  mother,  without  leaving  issue, 
took,  under  the  provisions  of  this  will,  such  a  vested  estate  in  the 
lands  as  was  alienable  or  devisable  by  them,  or  descendible  from  them. 

The  learned  judge,  at  special  term,  found  that  they  did  not;  and 
that  the  remainder  which,  upon  the  death  of  the  testator,  vested  in 
these  children  of  his  daughter  Maria,  was  subject  to  be,  and  was, 
divested  by  their  death  before  their  mother,  without  issue,  and  this 
judgment  was  afftrmed  by  the  general  term.  The  intention  of  the  tes- 
tator, which  is  to  be  derived  from  the  lan^age  employed  in  the  will 
itself,  which  is  to  be  interpreted  in  the  light  of  the  surrounding  cir- 
cumstances, is  the  controlling  element  in  the  construction  of  wills, 
and,  so  far  as  can  be  ascertained  in  accordance  with  the  rule  stated, 
should  be  taken  into  consideration  and  carried  into  effect. 

The  clause  in  the  will  dted,  devises  the  lands  in  question  to  his 
daughter  during  her  life ;  it  then  provides  for  the  child  or  children  of 
his  aaughter,  and  his,  her  or  their  lawful  heirs  forever,  if  more  than 
one,  share  and  share  aUke,  after  the  life  estate  first  given  has  termi- 
nated ;  and  in  case  of  the  death  of  any  of  his  daughter's  children  leav- 
ing a  lawful  child  or  children  surviving,  such  child  or  children  to  take 
the  share  or  portion  which  the  parent  would  have  been  entitled  to  if 
living.     No  provision  is  made  by  the  will  in  case  of  the  death  of  any 
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child  or  children  of  his  daughter  before  the  termination  of  the  life 
estate  of  the  mother. 

It  is  apparent  that  the  devise  in  question  was  a  remainder  in  fee  to 
the  children  of  the  testator's  daughter,  subject  to  open  and  let  in  chil- 
dren born  after  his  death,  and  for  that  reason  the  nve  children  born  ta 
his  daoffhter  after  his  death  each  became  entitled  to  a  share  of  this 
remainder.  Whether  such  remainder  could  be  enlarged  by  the  death 
of  any  of  the  remaindermen  without  issue  is  a  serious  question^ 
which  is  not  free  from  diflSculty.  It  will  be  observed  that  no  words 
of  survivorship  are  contained  in  the  will,  either  in  the  main  devise  or 
in  the  subsequent  clause,  which  indicate  an  intention  of  the  testator 
that  the  surviviuff  brothers  and  sisters  were  to  take  in  the  event  of  the 
death  of  any  of  nis  daughter's  children  without  issue.  There  are  na 
words  to  that  effect  in  the  devise  in  question,  and  the  existence  of  any 
such  intention  cannot,  we  think,  be  derived  as  a  matter  of  inference 
from  the  langua^  employed  iu  the  will.  After  the  death  of  the 
daughter,  the  devise  is  to  her  child  or  children,  and  his,  her  or  their 
heirs  forever,  and  if  more  than  one,  share  and  share  alike  as  tenants  in 
conunon,  and  if  the  intention  of  the  testator  was  to  restrict  or  limit 
the  shares  devised  to  his  daughter's  children,  so  that  in  the  event  of 
any  of  them  dying  in  the  hfe-time  of  their  mother,  his  or  her  share 
should  not  pass  to  the  heirs  at  law  but  to  the  survivor,  he  clearly 
would  not  have  added  these  words  of  inheritance,  and  would  have 
used  appropriate  language  for  that  purpose.  The  language  employed,, 
as  well  as  the  omission  to  use  words  of  a  different  import,  indicate  the 
intention  of  the  testator  that  each  of  the  children  named  should  take 
an  absolute  fee,  subject  to  be  diminished  by  the  birth  of  other  chil- 
dren,  as  tenants  in  common  and  as  contra-distinguished  from  joint 
tenants. 

The  use  of  the  words  "  if  living,"  in  the  additional  clause  of  the 
will,  did  not,  we  think,  refer  to  the  time  of  the  death  of  the  daughter 
and  to  the  children  then  living,  or  indicate  an  intention  that  in  case 
any  of  the  children  died  during  the  mother's  Ufe  without  issue,  that 
the  number  of  shares  should  be  limited  to  those  who  survived  their 
mother.  Such  a  construction  would  be  in  direct  contradiction  of  the 
previous  language  employed  in  the  principal  devise,  and  cannot  be 
maintained  in  the  absence  of  any  words  which  convey  such  an  inteti- 
tion.  It  may  be  remarked  that  the  words  cited  are  not  connected  with 
and  do  not  constitute  a  part  of  the  principal  devise  to  the  children  of 
the  testator's  daughter,  and  manifestly  were  not  intended  to  limit  the 
shares  which  the  daughter's  children,  if  living  at  the  testator's  death  or 
afterward  born,  were  to  take  under  the  will,  but  had  special  reference  to- 
the  share  or  shares  which  the  issue  of  her  deceased  children  were  to  take 
in  case  any  of  his  daughter's  children  had  died  leaving  issue.  He  had 
provided  for  all  the  others  in  the  first  portion  of  the  devise,  and  it  wafr 
only  the  issue  of  such  as  might  die  before  the  death  of  his  daughter, 
and  whose  issue  would  not  take  under  this  devise,  for  whom  he  intended 
to  provide  It  may  also  be  added  that  it  is  of  no  importance  whether 
the  words  "  if  living  "  relate  to  the  time  of  the  testator's  death  or  his 
daughter's  death^  inasmuch  as  none  of  his  daughter's  children  died 
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leaving  issue,  either  during  the  testator's  life-time  or  during  his  daugh- 
ter's lue-time,  and,  therefore,  the  contingency  intended  to  be  provided 
against  never  happened.  For  this  reason  there  was  no  qualification  or 
limitation  upon  the  devise  which  preceded  it. 

An  estate  in  fee  created  by  a  wul  cannot  be  cut  down  or  limited  by 
a  subsequent  clause  unless  it  is  as  clear  and  decisive  as  the  language  of 
the  clause  which  devises  the  estate.  ThomhiU  v.  HaUj  2  Clark  &  Fin. 
22 ;  Jioseboom  v.  Roseboom^  81  N.  Y.  359 ;  Campbell  v.  JSeamonty 
91  id.  467;  Freeman  v.  CoU^  96  id.  68. 

The  effect  of  the  construction  contended  for  by  the  counsel  for  the 
respondent  would  be,  that  in  case  all  the  children  of  the  testator's 
dauf^hter  had  died  during  her  life-time  without  issue  and  there  were  no 
survivors,  the  estate  would  pass  to  the  collateral  heirs.  The  grand- 
children of  the  testator  would  thus  be  divested  of  any  absolute  interest 
in  the  estate  hy  remote  kindred.  They  would  take  only  an  unsubstan- 
tial estate,  ana  in  case  they  did  not  survive  their  mother  they  would  be 
vested  with  no  interest  wnatever. 

The  law  favors  the  vesting  of  estates,  and  courts  will  always  give  such 
a  construction  to  a  will  as  will  tend  to  best  provide  for  descendants  or 
posterity,  and  will  prevent  the  disinheritance  #f  remaindermen  who  may 
nappen  to  die  before  the  termination  of  the  precedent  estate.  Moore 
V.  Lyons,  25  Wend.  142 ;  SooU  v.  Oumaey,  48  N.  Y.  106 ;  Low  v. 
Harmony,  72  id.  408. 

We  are  referred  by  the  counsel  for  the  respondent  to  numerous  cases 
which  it  is  claimed  sustain  the  position  contended  for  by  him,  but  none 
of  them  are  precisely  in  point  Those  relied  upon  in  this  State  are 
clearly  distinguishable,  as  will  be  noticed  upon  an  examination  of  the 
same.  In  Nodine  v.  Ghreenfield,  7  Paige,  544,  the  devise  was  to  the 
widow  for  life,  and  then  to  tne  children  of  another  person,  who  should 
be  living  at  her  death,  and  the  issue  of  such  as  should  die,  and  in  default 
of  such  children  or  issue  then  Uving,  then  over  to  such  person,  and  if 
he  were  dead,  to  the  testator's  next  of  kin.  It  will  be  seen  that  the  facts 
differ  materially  from  those  presented  in  the  case  now  considered,  and 
the  case  is  not  analogous. 

In  Depeyster  v.  Clendennmg,  8  Pai^,  292,  there  was  a  devise  of  the 
life  interest  to  the  wife,  then  to  his  children,  and  upon  their  death  to 
their  issue,  and  if  either  of  them  died  without  issue,  their  shares  to  go 
to  the  survivors.  Here  is  an  express  provision  in  favor  of  the  survivors, 
which  makes  a  marked  distinction  between  the  cases  dted  and  the  one 
at  bar  and  renders  it  entirely  inapplicable. 

In  Kane  v.  Astoria  Executors,  5  Sandf.  469,  the  devise  was  to  the 
daughter  during  life  and  then  to  the  surviving  issue,  thus  expressly 
providing  for  any  who  survived. 

In  Maiier  of  Ryder,  11  Paiffe  Ch.  185,  the  devise  was  to  A.  for  life, 
remainder  to  her  surviving  children  and  to  the  issue  of  such  as  should 
have  died  leaving  issue  at  her  death.  Here  also  the  survivor  is  pro- 
vided for. 

In  Sheridan  v.  Hou%e,  4  Koyes,  569,  there  was  a  grant  to  J.  for  life, 
and  after  his  decease  to  his  heirs  forever,  and  it  was  held  that  this 
vested  future  estate  of  each  child,  though  liable  to  be  defeated  by  the 
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child' s  death  before  that  of  his  father,  was,  nevertheless,  under  our  statute 
law  devisable,  descendible  and  alienable.  This  decision  sustains  the 
view  that  the  devisees  had  a  vested  interest  which  they  could  lawfully 
dispose  of,  and  it  does  not  aid  the  plaintiffs'  case.  If  any  thing,  it 
establishes  that  the  devisees  who  died  had  an  interest  which  was  vested 
and  transferable  and  devisable,  subject  to  the  conditions  provided  for 
in  the  grant.  As  the  remainder  in  the  case  cited  was  limited  to  the 
heirs  and  assigns  for  life,  before  the  right  is  absolute  the  tenant  for  Uf e 
must  die  to  terminate  the  estate  and  to  ascertain  the  heirs.  The  char- 
acter of  heir  must  be  gone  before  the  remainder  vests  in  possession,  and 
hence  the  remainder  may  be  defeated  by  the  death  of  any  child  before 
his  father.  In  the  caae  at  bar,  the  devise  is  to  the  child  or  children  of 
the  Ufe-tenant,  thus  specifying  the  character  of  the  devise  after  the 
death  of  the  life-tenant  and  leaving  no  uncertainty  as  to  who  was 
entitled  to  the  remainder. 

In  Moore  v.  LiUellj  41  N.  Y.  66,  the  devise  was  to  a  person  named 
and  after  his  death  to  his  heirs  and  assigns  forever,  and  the  remarks 
made  concerning  the  case  last  cited  are  applicable. 

In  Smith  V.  ScJioUzy  68  N.  Y.  41,  the  devise  was  to  the  grandchil- 
dren of  the  testator  with  a»  provision  in  favor  of  the  survivor  and  the 
heirs  of  such  survivor,  and  it  contains  nothing  adverse  to  the  views  we 
have  expressed. 

Reliance  is  also  placed  on  Kelso  v.  LoriUardj  85  ]N'.  Y.  177,  where 
the  devise  was  to  tne  husband  for  life,  remainder  to  a  son  if  he  should 
live  until  he  became  of  age  and  then  over.  Here  is  an  express  pro- 
vision for  defeat  of  the  estate  in  case  of  the  death  of  the  son  before 
maturity,  and  the  case  in  no  way  sustains  the  rale  contended  for  by  the 
respondent's  counsel. 

Some  other  decisions  are  referred  to  which  have  been  examined,  but 
none  of  them,  we  think,  are  in  conflict  with  the  views  already  expressed. 

It  may  be  remarked,  as  to  the  cases  relied  upon  by  the  respondent, 
that  in  several  of  them  there  was  an  express  devise  over  of  the  remain- 
der, either  to  the  survivor  or  to  some  other  person,  in  case  of  the  death 
of  the  first  devisee  without  issue  during  the  life-time  of  the  tenant;  or 
other  language  which  limited  the  devise  of  the  remainder  so  that  it 
could  only  take  effect  in  case  of  his  surviving  the  life-tenant.  None  of 
the  cases  sustain  the  position  that  where  there  are  no  words  of  limita- 
tion or  survivorship,  or  of  devise  over  to  some  other  person,  in  the 
event  of  the  death  of  the  remainderman  without  issue  during  the  life 
estate,  his  share  is  to  be  divested  entirely,  or  become  vested  in  the  sur- 
vivor or  any  other  person  than  the  heirs  or  assigns. 

The  appellant's  counsel  cites  several  cases  to  sustain  the  position  that 
the  testator  intended  that  upon  his  death  his  daughter  should  be  entitled 
to  and  should  take  a  life  estate  in  his  land,  and  that  her  children  who 
should  then  be  living  should  at  the  same  time  be  entitled  to  and  should 
take  a  vested  remainder  in  fee  in  the  lands ;  if  more  than  one,  share  and 
share  alike,  and  as  tenants  in  common,  subject,  however,  to  open  and  let 
in  after-born  children  to  an  equal  share  with  them.  Wemple  v.  Fonda^ 
2  Johns.  288 ;  Doe  v.  Provost^  4  id.  61 ;  Livingston  v.  Oreen^  52  N. 
Y.  124 ;  Einhury  v.  Sheldon,  68  id.  233.  It  is  true  that  the  authorities 
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referred  to  tend  strongly  to  uphold  this  coiistruetion  of  the  testator's 
wilL  While  they  bear  upon  the  subject  they  do  not,  however,  pre- 
cisely cover  the  point  here  presented  and  cannot  be  regarded,  there- 
fore, as  entirely  conclusive. 

The  question  is  a  new  one  and  has  never  been  determined  in  this 
court.  Its  solution  must,  therefore,  stand  upon  the  construction  to  be 
placed  upon  the  testator's  will  by  invoking  the  rules  of  law  which  are 
applicable  to  such  a  case. 

It  follows  that  the  court  below  was  in  error  in  its  conclusion,  and  the 
judfi^nent  should  be  modified  in  accordance  with  this  opinion,  with  costs 
to  the  appellant  to  be  paid  out  of  the  proceeds  of  the  sale. 

All  concur. 

Judgment  modified. 

Phelps,  AppVta^  v.  Boland,  RsspH.* 
November  23,  1886. 

SURBTT  —  RBLEASB  —  FOREIGN  BaNKBUPTCY  —  DlSCHAAGK  OP  PBINCIPAL  —  CBBD- 

rroB  AccEFTiNO  Compromise. 

Defendant,  a  citizen  of  this  country,  having  drawn  a  bill  of  exchange  to 
bis  own  order  at  sixty  days'  si^ht  upon  J.  &  Co.,  English  merchants,  reading 
in  Liverpool,  sold  it  to  plaintiffs,  American  bazikers,  residing  in  New  York. 
The  bill  was  duly  accepted,  and  at  maturity,  was  protested  tot  non-payment. 
In  an  action  against  tne  drawer,  one  of  the  defenses  was,  and  the  facts  were 
proved  upon  the  trial,  that  after  the  biU  had  been  drawn  and  accepted,  the 
acceptors  had  been  discharged  by  their  creditors  under  the  authority  of  the 
English  bankrupt  laws,  in  which  the  plaintiffs  proved  this  indebtedness,  and 
received  their  proportionate  part  of  the  composition  paid  by  the  acceptors.  Held, 
that  although  the  foreign  discharge  would  have  been  in  and  of  itself  no  defense, 
yet,  having  voluntarily  submitted  themselves,  and  their  rights  as  creditors  to 
the  foreign  jurisdiction,  proved  their  debt,  and  accepted  the  compromise,  de- 
fendant was  released  from  all  liability  as  surety. 

Appeal  by  plaintiffs  from  a  judgment  entered  in  favor  of  the  defend- 
ant, upon  an  order  of  the  general  term,  supreme  court,  first  depart- 
ment, overruling  plaintiffs'  exceptions,  and  ordering  judgment  upon 
the  verdict  directed  at  the  trial  term  in  defendant's  favor. 

Tho8.  H.  HvbJxji/rdy  for  appellants.  Frank  D.  SturgeSy  for 
respondent. 

Finch,  J.  The  defendant,  a  citizen  of  this  countn^,  drew  a  bill  of 
exchange  to  his  own  order  at  sixty  days'  sight  upon  Johnston  &  Co., 
who  were  English  merchants,  residing  in  Livei*pool.  The  defendant 
sold  it  to  the  plaintiffs,  who  were  American  banKers,  residing  in  New 
York.  The  bill  was  duly  accepted  by  Johnston  &  Co.,  payable  in 
London,  who  thereby,  as  to  the  plaintiflfe,  became  the  principal  debtors, 
the  drawer  being  contingently  liable  upon  their  default,  and  holding 
the  position  of  a  surety  for  the  payment  of  their  debt.  The  bill  was 
protested  for  non-payment  at  its  maturity,  Johnston  &  Co.  having 
failed,  and  being  unable  to  meet  their  liabilities,  and  the  holders  now 
sue  the  drawer  to  recover  its  amount.  The  latter  defends  upon  the 
ground  that,  as  surety,  he  was  entitled,  upon  the  payment  of  tne  bill, 
to  be  subrogated  to  the  rights  of  the  holder,  and  tnat  the  latter  had  so 
destroyed  or  materially  impaired  those  rights  as  to  have  lost  all  remedy 
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against  the  drawer.  The  fact  relied  on  as  the  cansA  and  basis  of  this 
result  is  that  the  acceptors  were  discharged  in  bankruptcy  upon  a  com- 
promise by  the  English  courts,  and  that  the  plaintifiEs,  who  were  orig- 
inally not  parties  to  the  proceeding,  became  so  afterward  voluntarily, 
and  proved  their  claim  and  accepted  the  composition  decreed,  whereby 
the  judgment  became  binding  upon  them  in  this  country,  as  well  as  in 
England,  and  so  the  acceptor  was  wholly  discharged,  and  right  of  sub- 
reption as  surety  rendered  valueless. 

The  answer  made  to  this  contention  is  that  the  foreign  discharge  in 
bankruDtcy  was  operative  against  the  holders  in  this  country,  even 
althougn  tney  had  never  become  parties  to  the  proceedings,  and  so  the 
release  of  the  acceptor  flowed  from  no  act  of  theirs,  and  consequently 
thOT  had  not  invaded  or  a£Eected  the  drawer's  rights. 

The  authority  pressed  upon  our  attention,  and  which  we  are  asked 
to  follow,  is  that  of  May  v.  Breeds  7  Cush.  15.  The  deserved  reputa> 
tion  of  the  court,  and  the  great  abilitjr  of  its  reasoning  mav  well  make 
us  hesitate  and  reflect  before  adopting  a  contrary  conclusion ;  but, 
deeming  the  question  substantially  settled,  both  in  our  own  State  and 
in  the  Eederal  courts,  adversely  to  the  opinion  cited,  we  feel  it  our 
duty  to  acquiesce  in  that  result.  Two  propositions  are  conceded  on  all 
sides.  That  the  title  of  a  foreign  assignee,  conferred  by  the  foreim 
bankrupt  law,  may  be  asserted  in  our  courts,  but  cannot  operate  or  be 
effectual  as  against  our  own  citizens  pursuing  their  remedies  as  cred- 
itors against  the  bankrupt  or  his  property  within  our  jurisdiction,  or 
when  tne  recognition  of  such  title  is  against  our  public  policy,  is  con- 
ceded in  May  v.  Breeds  and  has  quite  recently  been  aecided  by  us. 
In  re  Waite^'^^  N.  Y.  433.  And  that,  as  between  the  States  ot  the 
Union,  a  discharge  by  the  law  of  one  will  not  bar  the  right  of  a 
creditor  who  is  a  citizen  of  another  and  not  a  party  to  the  proceeding,  is 
equally  well  settled  bv  a  substantial  concurrence  of  authority. 

The  argument  of  the  learned  chief  justice  in  the  Massachusetts  case 
is  largelv  occupied  with  an  effort  to  show  that  these  two  propositions 
do  not  dfecide  the  case  of  a  discharge  by  the  foreign  court  of  a  debt  or 
obligation  contracted  under  the  law  of  its  jurisdiction  and  to  be  there 
paid  and  discharged.  It  is  asserted  that  the  cases  between  citizens  of 
different  States  in  our  own  country  rest,  not  upon  doctrines  of  international 
law,  but  upon  provisions  of  the  Federal  Constitution  and  governmental 
relations  peculiar  to  our  national  organization.  The  most  important 
and  authoritative  of  these  is  Ogden  v.  SawnderSj  12  Wheat.  217 ;  and 
it  is  subjected  to  the  double  criticism  that  it  did  not  in  all  respects 
reflect  the  opinion  of  the  court ;  and  that  it  decided  no  question  of 
international  law. 

The  first  suggestion  was  fully  and  finally  answered  in  Bdldwm  v. 
Haley  1  Wall.  223,  where  the  authority  assailed  was  vindicated,  and  its 
doctrine  expressly  ratified  and  affirmed.  The  second  suggestion  seems 
to  us  not  sustained  by  a  careful  reading  of  the  case.  The  question 
before  the  court  was  stated  to  be  "  whether  a  discharge  of  a  debtor 
under  a  State  insolvent  law  would  be  valid  against  a  creditor  and  citizen 
of  another  State  who  has  never  voluntarily  subjected  himself  to  the 
State  laws  otherwise  than  by  the  origin  of  his  contract,"  and  was  argued 
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in  two  forms ;  first,  as  a  (juestion  of  international  law,  and,  second, 
under  the  Federal  Constitution.  Upon  the  first  branch  of  the  ar^- 
ment  the  English  rule  was  admitted  to  be  that  ^Hhe  assignment  of  the 
bankrupt's  effects  under  a  law  of  the  country  of  the  contract  should 
carry  the  interest  in  his  debts  wherever  his  debtor  may  reside ;  '^  and 
then  it  was  declared  to  be  " perfectly  clear  that  in  the  united  States  a 
different  doctrine  has  been  established  ;  and  since  the  power  to  discharge 
the  bankrupt  is  asserted  on  the  same  principle  with  the  power  to  assign 
his  debts,  that  the  departure  from  it  m  the  one  instance  carried  with  it 
a  negation  of  the  principle  altogether."  At  a  later  stage  of  the  opinion 
attention  is  called  to  the  circumstance  that  the  discharge  is  always  and 
necessarily  an  adjudication  of  a  court,  and  depends  wholly  upon  the 
operative  force  of  that  adjudication ;  and  that  neither  comity  nor  justice 
requires  that  we  shall  hold  one  of  our  own  citizens  bound  by  a  judg^ 
ment  of  a  foreign  court,  to  which  he  was  not  a  party,  could  not  be  com- 
pelled to  be  a  party,  of  which  he  might  have  had  no  notice.  I  have 
less  hesitancy  in  thus  asserting  the  error  of  May  v.  Breed  in  con- 
struing the  decision  of  the  Federal  court  as  standing  outside  of  inters 
national  law,  and  so  not  authority  in  a  case  like  this,  because  I  observe 
that  Mr.  Redfield,  in  editing  a  new  edition  of  Story  on  the  Conflict  of 
Laws,  has  deemed  it  necessary  to  criticise  his  author's  assertion  of  the 
same  error — §341,  a  —  and  more  especially  because  the  supreme 
court  itself  in  Uie  later  case  of  Balchmn  v.  HaUy  stipray  put  its  decision 
mainlv  upon  a  ground  not  peculiar  to  our  Federal  relations,  but  upon 
the  effect  of  a  foreign  judgment.  This  last  case  also,  referring  to  the 
Massachusetts  doctrine  **  that  if  the  contract  was  to  be  performed  in 
the  State  where  the  discharge  was  obtained,  it  was  a  good  defense  to  an 
action  on  the  contract,  although  the  plaintiff  was  a  citizen  of  another 
State  and  had  not  in  any  manner  become  a  party  to  the  proceedings," 
expressly  repudiated  the  conclusion,  saying  that  "irrespective  of 
authority  it  would  be  difficult  if  not  impossible  to  sanction  that  doctrine." 
In  our  own  State  two  cases  have  been  decided  in  substantial  accord 
with  the  ruling  of  the  Federal  court.  Gardner  v.  Oliver  Lee  <fe  Go^s 
Banky  11  Barb.  558 ;  In  re  Waite^  supra.  The  latter  case  stated  the 
general  rule  without  grafting  upon  it  any  exception  fonnded  upon  the 
origin  of  the  contract.  We  are  content  to  follow  these  autnorities 
wiuiout  entering  into  the  wide  and  diflScult  discussion  in  which  they 
culminated.^  It  follows,  therefore,  in  the  present  case,  that  the  foreign 
discharge  would  have  been,  in  and  of  itseli,  no  defense  to  the  American 
holder  of  the  bill.  If  property  of  the  bankrupt  should  be  found  in 
any  jurisdiction,  the  plaintiffs  were  at  liberty  to  proceed  against  it  by 
attachment,  and  collect  their  debt  out  of  such  property,  and  the  foreign 
bankruptcy  proceedings  would  neither  prevent  nor  stand  s^n  the  way, 
for  the  suflScient  reason  that  their  only  force  in  our  jurisdiction  comes 
from  onr  consent,  and  we  have  chosen  thus  to  limit  that  consent  This 
right  remaining  to  the  plainti&  was  a  valuable  right.  It  charged 
with  the  payment  of  the  protested  bill  any  present  or  future  acquisitions 
of  the  acceptors  which  might  come  into  our  jurisdiction,  and  might 
result  in  the  collection  of  the  whole  debt  or  a  compromise  settlement 
induced  by  the  desire  or  interest  of  the  debtore  to  have  access  to  our 
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markets  and  freedom  to  resume  their  basiness  amon^  as.  To  that  right, 
thns*  valuable  and  material,  it  was  the  privilege  of  the  surety  to  sac- 
•ceed  by  way  of  subrogation  whenever  he  should  pay  the  debt,  and  the 
plaintiflEs  oould  not  deprive  him  of  it  or  impair  or  destroy  it  except  at 
the  peril  of  releasing  him  from  his  liabilil^.  Just  that  was  what 
the  plaintifEs  did.  Tempted  by  the  compromise  offered  thev  sought  to 
obtam  the  defendant's  consent  to  its  acceptance  by  him.  That  consent 
he  withheld,  but  they,  acting  upon  their  own  conceptions  of  what  was 
most  for  their  interest,  voluntarily  submitted  themselves  and  their  ri^ts 
as  creditors  to  the  foreign  jurisdiction,  proved  their  debt  and  accepted 
the  compromise  decreed.  The  condition  of  the  dividend  was  a  release 
of  the  debtor.  They  oould  not  take  the  compromise  and  avoid  the 
condition,  and  so  by  their  act  they  discharged  the  acceptors  entirely  and 
everywhere.  That  such  is  the  effect  of  their  voluntary  submission  to 
the  foreign  jurisdiction  is  inevitable  on  principle,  and  has  been  often 
decided.  Oardner  v.  Oliver  Lee  &  Coh  Bamk^  %%»/pra  ;  Clay  v.  Smithy 
Z  Peters  (U.  S.)  411.  The  unavoidable  consequence  follows.  The 
creditor  having  by  his  own  voluntary  act  released  the  debtor  from  all 
remaining  liabuity,  his  surety  is  discharged.  The  courts  below  so  held, 
and  we  think  correctly. 

But  another  suggestion  has  arisen  among  us,  original  with  the  court, 
and  not  at  all  urged  m  the  brief  ot  counsel,  premred  with  great  thorough- 
ness and  abihty.  That  suggestion  is  that  ^rland  consented  to  the 
acceptance  of  the  dividend  by  plaintifb,  and  so  lost  the  right  to  com- 

{)lain ;  and  the  evidence  on  which  this  is  founded  is  said  to  exist  in  two 
otters  wliich  passed  between  the  parties.  It  is  not  pretended  that 
plaintiffs'  letter  asks  Borland's  consent  to  their  acceptance  of  the  divi- 
dend, or  that  he,  in  terms,  gave  that  consent,  but  such  consent,  not 
"directly  asked  or  given,  is  sought  to  be  inferred  from  what  was  written. 
The  letters  are  but  the  declarations  of  the  parties  bearing  on  the  issue, 
and  none  the  less  so  because  they  happen  to  be  in  writing.  The  proper 
inferences  to  be  drawn  from  them  were  questions  of  fact  more  or  less 
affected  by  the  other  evidence  in  the  case.  Whether  from  the  language 
used,  Borland  meant  to  give  his  consent  and  waive  his  rights,  or  plain- 
tiffs understood  him  to  consent  and  acted  upon  that  under&tanding  or 
without  it,  were  certainly  inquiries  for  the  jury  and  not  for  the  court. 
But  neither  party  asked  to  go  to  the  jury  upon  any  question  of  fact, 
and  each  by  asking  judgment  in  his  own  favor  waived  any  possible 
question  of  fact,  and  conceded  that  only  questions  of  law  were  involved. 
Were  this  otherwise,  the  result  would  not  be  changed.  As  I  have  said 
plaintiffs  did  not  ask  Borland's  consent  to  their  proving  their  own  claim. 
On  the  contrary  they  asked  him  to  prove  his,  in  order  that  they  might 
not  be  compelled  to  prove  theirs.  The  plain  meaning  was,  we  ask 
you  to  prove  yours ;  if  you  decline  we  shall  prove  ours  at  all  events. 
To  this  request,  the  only  one  made,  Borland  returns  a  refusal.  That  it 
is  politely  said  in  the  phrase  addressed  to  the  counsel,  '^  I  would  much 
prefer  that  your  clients  adopt  some  other  course  for  securing  to  them- 
selves dividends,"  means  only  in  connection  with  their  explicit 
avowal,  do  it  yourselves  if  you  choose  to  do  it  at  all.  And  then,  as  if 
fearing  the  very  misconstruction  now  suggested,  he  adds :  "  I  think,  upon 
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the  whole,  it  may  be  better  to  leave  the  matter  as  it  stands  at  present 
rather  than  complicate  it  by  assuming  to  be  bailee  of  any  funds  they 
may  claim  as  theirs.  I  do  not  aspire  to  the  position."  Unquestionably 
his  meaning  is,  it  is  best  that  neither  of  us  touch  this  dividend,  and  I, 
at  least,  refuse.  Language  must  be  tortured  to  make  this  a  consent  and 
a  waiver  of  the  surety's  rights. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Earl,  J.,  dissenting,  Ruger,  Oh.  J.,  not  voting. 

Judgment  affirmed. 


Morrison,  HespH,  v.  Van  Benthuysen,  Eto.,  AppVU.* 

November  28,  1886. 
Practiob—  Compulsory  Reference  —  Substantial  Issue  —  Fraud. 

Plaintiff's  assignor  bought  upon  an  execution  against  G.  his  individual  interest 
in  the  firm  property  of  T.  &  H.,  of  which  firm  G.  was  a  member. 

Thereafter  upon  a  sale  upon  executions,  upon  judgments  against  the  firm,  the 
firm  property  was  sold  to  W.  for  a  sum  less  than  sumcient  to  pay  the  firm  debts. 
The  complaint  chareed  that  the  price  obtained  upon  the  sale  of  the  firm  prop- 


erty to  W.  was  much  less  than  the  value  of  the  propertv,  and  was  brought 
about  by  the  fraudulent  practices  and  representations  of  \y. ,  and  that  but  for 
these  the  property  would  have  realized  enough  to  have  resulted  in  a  substan- 


tial advantage  to  plaintiffs  assignor. 

The  plaintiff  asks  to  have  the  sale  declared  void,  and  that  an  accounting  be  had. 

HM,  that  the  substantial  issue  was  the  fraud,  and  that  a  compulsory  reference 
ought  not  to  have  been  ordered. 

Appeal  from  order  of  general  term,  third  department,  reversing  an 
order  of  reference  granted  at  the  Albany  circuit. 

N.  O.  Moakj  for  appellants.    E.  F.  BuUa/rd^  for  respondent. 

Finch,  J.  This  app^l  involves  a  question  of  power  to  order  a  com- 
pulsory reference.  Tne  special  term  made  such  order,  but  the  general 
term  reversed  it,  holding;  that  no  power  existed  to  grant  it.  The  action 
was  an  equitable  one.  The  complaint  in  substance  alleged  that  the 
assizor  of  the  plaintifiE  became  the  owner  through  an  execution  sale  of 
the  interest  of  one  Thompson,  in  the  partnership  property  of  Thompson 
&,  Horrocks,  and  so  entitled  to  ascertain  and  recover  that  interest; 
that  upon  judgments  and  executions  against  the  partnership  property, 
the  whole  of  it  was  sold  to  George  Warhurst,  at  a  price  very  mr  below 
its  actual  value ;  that  the  sacrifice  was  occasioned  b^  the  fraudulent  con- 
duct of  Warhurst  in  preventing  purchasers  from  bidding  by  a  false  rep- 
resentation of  a  chattel  mortgage  incumbrance,  and  a  direct  bargain 
with  another  judgment  creditor  not  to  bid ;  that  Warhurst  transferred 
the  property  purchased  to  the  defendants,  Jane  Van  Benthuysen  and 
Anna  Horrocks,  by  a  conveyance  made  without  consideration  and  with 
a  fraudulent  intent ;  that  Warhurst  is  dead,  and  the  defendant  Nuttall 
is  his  executor,  and  Thompson  went  into  bitnkruptcy,  and  all  his  rights 
passed  to  the  defendant  Hicks,  as  assignee ;  that  Horrocks  by  a  com- 
promise arrangement  had  satisfied  all  the  debts  of  the  firm ;  and  that 
Warhurst  and  his  fraudulent  vendees  had  used  some  of  the  property 
purchased,  had  sold  some,  and  collected  insurance  money  upon  a  por- 
tion destroyed  by  fire.     The  relief  asked  is  that  the  sale  to  Warhurst 
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be  set  aside ;  that  his  estate  and  his  fraudulent  vendees  account  for  the 
use  of  the  property  and  its  value ;  that  the  Warhurst  judgments  be  sat- 
isfied out  of  those  assets,  and  tiie  balance  be  paid  to  plaintiff,  and 
Thompson's  assignee;  and  that  a  receiver  be  appointed  to  sell  the 
property,  and  give  to  the  plaintiff  two-thirds  of  it,  that  havinff  been 
Thompson's  proportion  oi  the  capital  To  this  action  HorrocKS,  one 
member  of  the  nrm  and  the  sole  surviving  partner  is  not  a  party.  No 
accounting  of  the  partnership  assets  is  a^ed  for  on  either  side,  and 
none  can  be  had  in  his  absence.  It  is  not  for  us  to  conjecture  how  the 
plaintiff's  action  can  be  maintained  without  making  Horrocks  a  party. 
If  it  can  be  it  will  be  because  no  partnership  accounting  is  required.  If 
it  cannot  be  the  plaintiff  may  be  obliged  to  amend  his  complaint,  and 
bring  in  Horrocks  as  a  party,  and  then  for  the  first  time  such  an  account- 
ing will  become  possible  and  necessary.  But  as  the  case  stands  the 
only  accounting  requisite  or  sought  is  to  ascertain  the  value  of  the 
property  fraudulently  sold,  the  value  of  the  use,  and  possibly  the  amount 
of  insurance  realized.  These  are  purely  items  of  damage,  and  involve 
no  accounting.  Carrvp  v.  Ingersoll^  86  N.  Y.  433.  The  theory  of  the 
plaintiff  is  that  he  will  be  entitled  to  the  whole  or  two-thirds  of  such 
aggregate  values.  He  perhaps  may  seek  to  uphold  that  theory  by  the 
contention  that  the  sale,  though  void  as  to  plaintiff,  is  good  as  to  Hor- 
rocks, who  does  not  repudiate  it,  and  so haslost  all  interest  in  the  ques- 
tion, or  in  the  fruits  ot  the  litigation,  or  upon  some  other  ground  as  yet 
undisclosed.  But  whatever  else  may  be  true  about  the  case  it  seems 
entirely  certain  that  there  can  be  no  receivership  of  the  partnership 
assets,  and  no  administration  and  settlement  of  its  affairs  in  an  action 
to  which  the  sole  surviving  partner  is  not  a  party.  It  follows  that  no 
long  account  was  involved  in  the  action,  and  that  the  decision  of  the 
general  term  was  correct 

The  order  appealed  from  should  be  aflSrmed,  with  costs. 

All  concur. 

Order  affirmed. 


In  the  Mattee  op  the  Aooountino  of   Elbkidoe  T.  Geeby  ab 

Trustee. 

November  28,  1886. 

Trust  —  Life- Tenant  —  Remaindermen  —  Dtvtdends  on  Stock. 

The  wiU  creating  the  trust  provided  that  the  fund  should  be  invested  in 
funded  stock  of  the  United  States  or  of  the  State  of  New  York»  or  in  food  bonds 
and  mortgages  on  real  estate,  and  the  annual  interest,  income  and  dividends 
thereof  paid  to  the  testator's  daughter  during  her  life,  and  upon  her  death,  the 
principal  or  capital  sum  aforesaid  should  be  divided  among  nis  other  children. 
The  interest  collectible  upon  the  sum  so  invested  was  accordingly  paid  to  the 
daughter  during  her  life.  A  sale  of  the  securities  after  her  deatn  resulted  in  a 
surplus  of  about  $20,000  over  the  amount  of  the  original  investment,  and  this 
sum  was  claimed  both  by  the  representatives  of  the  life- tenant  and  by  the 
remaindermen.    Held,  that  the  increase  went  to  the  remaindermen. 

Appeal  from  certain  portions  of  a  judgment  or  decree  of  the  supreme 
court  for  the  first  department,  directing  the  distribution  of  a  trust 
estate. 

The  opinion  states  the  case. 
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-£1  Z.  Fancher^  for  appellant.     Oeargs  O.  Kipy  for  respondent, 

RuGER,  Ch.  J.  The  matter  here  in  controversy  arises  between  the 
representatives  of  the  life  estate  and  certain  remaindermen  with  refer- 
ence to  the  proper  distribution  between  them  of  an  increase  in  the 
amount  of  the  trust  fund  discoverable  npon  a  sale  of  the  securities  in 
which  it  was  invested  after  the  life  estate  terminated. 

The  fund  was  created  in  the  year  1828  under  the  will  of  Peter  P. 
Goelet  devisin^f  to  his  executors  as  trustees  the  sum  of  $50,000  to 
invest  '*  in  funded  stock  of  the  United  States  or  of  the  State  of  New 
York,  or  in  good  bonds  and  mortgages  on  real  estate,"  with  direction 
to  pay  "the  annual  interest,  income  and  dividends  thereof"  to  his 
daughter,  Jean  B.  Goelet,  during  her  life,  and  upon  her  death,  leaving 
no  issue,  to  divide  the  *'  principal  or  capital  sum  aforesaid,"  *'  among 
my  other  children  in  equal  proportions."  A  codicil  to  said  will,  made 
in  the  same  year,  increased  the  said  fund  by  an  additional  sum  of 
$20,000,  which,  upon  the  death  of  said  Jean  B.  G-oelet  without  issue, 
was  also  directed  to  be  paid  to  her  surviving  brothers  and  sisters  or  to 
their  respective  representatives. 

During  the  existence  of  this  trust  which  extended  for  fifty-four 
years  to  the  death  of  Jean  B.  Goelet  in  1882,  tije  annual  interest  col- 
lectible upon  the  sum  invested  was  duly  paid  to  her  by  its  trustees.  It 
does  not  appear  affirmatively  in  the  case  in  what  securities  the  capital 
sum  was  originally  invested  or  wlien  any  investment  or  conversion  of 
them  occurred ;  but  the  evidence  shows  that  in  1880  it  was  represented 
in  unequal  proportions  by  United  States  bonds,  bonds  of  the  cities  of 
New  York  and  Brooklyn,  bonds  and  mortgages  on  real  estate,  and  the 
sum  of  $3,424.95  in  cash.  The  cash  seems  to  be  the  result  of  an  increase 
in  the  value  of  some  securities  exchanged  or  converted  by  the  trustees 
prior  to  1880.  In  April,  1880,  an  order  was  made  by  the  supreme 
court  in  a  proceedin^instituted  by  Robert  Goelet  and  Ogden  Goelet 
who  with  Elbridge  x.  Gerry  had  succeeded  to  the  said  trusteeship, 
under  the  will  oi  Peter  Goelet,  who  died  in  1879,  to  ascertain  the 
amount  of  said  fund,  the  securities  in  which  it  was  invested,  and  to 
obtain  their  discharge  from  the  duties  and  obligations  of  said  trustee- 
ship upon  the  delivery  of  said  trust  funds  to  their  associate,  Mr.  Geny. 
Jean  B.  Goelet  and  Mr.  Gerry  were  both  parties  to  this  proceeding 
and  acquiesced  in  the  order  oif  the  court  appointing  Mr.  Gerry  sole 
trustee  and  defining  the  securities  and  the  capital  of  the  trust  fund  as 
it  then  existed. 

It  may  fairly  be  assumed  from  the  evidence  that  the  fund  has  already 
been  kept  invested  in  securities  npon  which  there  was  a  fixed  rate  of 
interest  payable  annually,  determinable  by  the  provisions  of  the  security, 
and  that  it  has  never  been  possible  for  tne  trustee  to  receive  or  secure 
therefrom  anv  extra  dividends  or  any  greater  annual  income  than  that 
produceable  by  fixed  rates  of  interest.  A  sale  of  these  securities  by  the 
trustee  after  the  death  of  the  life-tenant  resulted  in  a  surplus  of  nearly 
$23,000  over  the  amount  of  the  original  investment,  and  this  sum  is 
claimed  respectively  by  the  representatives  of  the  life-tenants  and  by 
the  remaindermen. 

The  primary  rule  for  the  determination   of  questions  arising  npon 
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the  constraction  of  wills  is  the  ascertainment  of  the  intent  of  the  tes- 
tator from  a  consideration  of  its  provbions.  In  the  case  in  hand  the 
will  provides  specifically  for  the  interest  which  the  legatee  for  life  was 
to  tate  in  the  fund  and  it  is  limited  to  the  "  annual  interest,  income 
and  dividends  thereof."  All  beyond  this  must  of  necessity  have  been 
intended  to  go  to  the  remaindermen,  for  there  are  no  other  persons  who 
could  lawfully  take  it. 

This  case  is  not  analogous  to,  and  presents  none  of  the  questions  or 
embarrassments  attending  the  division  of  gain  or  profits  arising  upon 
investments  in  trade  or  the  stock  of  corporate  business  enterprises,  and 
which  are  usually  represented  by  dividends  either  re^Iar  or  extra  payable 
in  cash,  stock  or  scrip  or  remaining  undivided  in  the  nands  of  the  corpora- 
tion. The  authorities  in  such  cases  are  very  numerous,  and  show  that  it  is 
often  a  matter  of  ^reat  difficulty  to  distinguish  with  precision  between 
those  ^ins  constituting  an  accretion  to  the  fund  and  those  which 
legitinfetely  may  be  termed  the  earnings  of  the  investment  properly 
distributable  by  way  of  dividends  to  the  stockholders  of  the  corporation. 
In  this  case,  however,  the  investment  is  directed  to  be  made  in  securi- 
ties bearing  a  fixed  rate  of  interest  which  can  neither  be  increased  by  the 
prosperity  or  diminished  by  the  misfortunes  of  the  debtors  and  are 
eventually  to  be  satisfied  by  the  repayment  of  the  principal  sum  of  the 
obligation. 

At  the  time  of  the  conversion  of  this  fund  bv  the  trustee  he  held  in 
his  hands  obligations  which  upon  their  face  called  for  the  repayment  to 
him  of  the  sum  of  $70,000  only,  and  the  purchasers  from  him  received 
obligations  which  at  maturity  were  redeemable  by  the  obligors  at  that 
sum. 

The  cause  occasioning  the  increase  in  question  seems  to  have  been  a 
depreciation  in  the  rate  of  interest  affected  by  natural  causes  and  which 
gave  an  increased  value  to  securities  bearii^  the  higher  rates  of  former 
times.  This  constituted  in  no  sense  a  profit  upon  the  investment,  but 
was  an  accretion  to  the  fund  itself  arising  from  natural  causes  and  was 
liable  to  be  altogether  lost  by  the  approximation  of  the  securities  to  the 
period  of  their  maturity.  The  benefit  derivable  from  this  condition 
was  enjoyed  annually  by  the  beneficiaries  of  the  fund  in  the  increased 
value  of  the  income  denvable  therefrom.  Had  the  life-tenant  lived  to 
the  maturity  of  the  bonds  she  would  have  received  in  annual  interest 
the  entire  difference,  if  any  existing  at  any  time  prior  thereto,  between 
the  face  and  market  value  of  these  securities. 

The  theory  of  the  will  did  not  contemplate  any  traffic  in  securities 
by  the  trustee  but  a  permanent  investment  in  interest-bearing  obb£»- 
tions,  subject  to  be  sold  or  exchanged  only  when  the  exigencies  of  me 
trust  required  it  to  be  done. 

It  is  quite  clear  that  the  life-tenant  could  not  have  compelled  the 
trustee  to  sell  or  convert  securities  lawfully  purchased  and  held  by  him 
upon  the  ground  that  their  market  value  had  appreciated  m  his  hands 
any  more  than  he  could  have  compelled  her  to  make  good  any  depreda- 
tion in  the  value  of  such  securities.  The  acquisition  and  retention  of 
such  securities  was  one  of  the  objects  contemplated  by  the  will  of  the 
testator,  and  was  essential  to  execute  his  designs,  and  a  proceeding  to 
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compel  a  sale  of  the  securities  would  plainly  have  been  contrary  to  his 
intent  in  creating  the  trust.  If  the  will  had  required  the  trustees  to 
invest  in  real  estate  the  rents,  income  and  profits  of  which  were  made 
payable  to  the  life-tenant  with  remainder  over,  it  cannot  be  questioned 
but  that  any  increase  of  the  value  of  the  land  from  natural  causes  would 
have  been  an  accretion  to  the  capital  and  inured  to  the  benefit  of  the 
remaindermen.  Perry  Trusts,  §  ^4:5,  p.  486  ;  Cogswell  v.  CogaweU^  2 
Edw.  Ch.  240.  And  we  can  see  no  difference  in  principle  between  this 
case  and  the  one  supposed. 

The  question  here  presented  was  up  in  the  cases  of  Townsend  v.  U, 
S.  Trust  Co.,  3  Kedf.  222,  and  WhUneyY.Fharis,  4  id.  180,  before 
the  surrogate  of  New  York,  and  it  was  there  held  that  an  enhance- 
ment of  the  value  of  United  States  bonds  held  in  trust  went  to  the 
remaindermen,  and  not  to  the  legatee  for  life.  These  decisions  accord 
with  our  views. 

The  cases  cited  by  the  learned  counsel  for  the.  appellant  may  all  be 
classified  as  cases  where  the  terms  of  the  trust  autnorized  investments 
in  the  stock  of  private  corporations  or  trading  enterprises  whose  profits 
are  largely  aflfected  by  the  vicissitudes  of  business  and  trade,  and  the 
disposition  of  whose  gains  and  profits  is  largely  if  not  wholly  left  to 
the  discretion  of  the  managers  of  the  enterprise.  In  such  cases  it  was 
plainly  the  intention  of  the  settler  of.  the  trust  that  the  life  tenant 
should  have  the  advantage  of  any  extraordinary  profits  realized  from 
the  investment. 

As  we  before  said,  these  cases  are  not  analogous.  The  circumstance 
tiiat  the  trustee  in  this  case  at  some  time  invested  a  portion  of  the  funds 
in  unauthorized  securities  would  not  seem  to  have  effected  any  change 
in  the  respective  rights  of  the  life-tenant  and  remaindermen  in  the 
corpus  of  tne  trust.  When  the  fact  came  to  their  knowledge,  in  1880, 
they  each  and  all  seem  to  have  acquiesced  in  and  approved  the  action 
of  the  trustee  in  making  the  investment,  and  it  cannot  now  be  objected 
on  the  part  of  either  of  them  that  any  interest  of  theirs  was  thereby 
varied  or  changed.  It  was  optional  with  those  parties  at  that  time  by 
taking  appropnate  proceedings  for  that  purpose,  to  have  required  the 
defaulting  trustee  to  invest  the  fund  in  the  securities  specified  in  the 
will,  or  made  compensation  in  some  other  form  for  the  damages,  if  any, 
occasioned  by  his  wrongful  act,  but  it  was  also  competent  for  them  to 
ratify  and  approve  the  action  of  the  trustee  by  accepting  the  securities 
held  by  him  as  representing  the  trust  fund,  and  this,  we  think,  was 
determmed  by  the  proceedings  taken  to  release  Eobert  and  Ogden 
Goelet  from  the  duties  of  trustees  under  the  will.  The  action  of  the 
trustee  in  making  the  investments  in  question  was  sagacious  and  inured 
to  the  benefit  of  all  the  parties  concerned,  and  they  should  not,  after 
long  acquiescence  in  such  dealing,  be  allowed  to  obtain  an  advantage  by 
questioning  its  legality. 

But  further  than  this  we  think  the  securities  in  which  the  funds 
were  actually  invested  by  the  trustee  until  changed  by  some  proceed- 
ings taken  for  that  purpose,  so  far  as  the  beneficiaries  were  concerned, 
represented  the  trust  lund,  and  their  earnings,  income  and  increase 
would,  as  between  the  several  parties  interested  therein,  be  subject  to 
Vol.  vm— 41 
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the  same  rules  of  division  and  distribution  as  though  it  had  been  in- 
vested and  kept  on  interest  in  accordance  with  the  terms  of  the  will. 
The  remaindermen  could  not  thereby  be  deprived  of  a  natural  accretion 
to  the  fund,  however  invested,  or  the  life-tenant  become  entitled  to  an 
increase,  which,  if  the  fund  had  been  lawfully  invested,  would  not  have 
accrued  to  her.  indeed,  in  prosecuting  this  proceeding  the  representa- 
tives of  the  life-tenant  have  ratified  the  acts  of  the  trustee  in  making 
the  investment  in  question  by  treating  the  unauthorized  securities  as  the 
corpiis  of  the  fund,  and  claiming  their  increased  value  as  income  earned 
by  the  employment  of  the  capital.  In  other  words,  while  claiming  the 
advantage  to  be  derived  from  the  unauthorized  act  of  the  trustee,  they 
insist  that  such  act  was  the  efficient  cause  of  transforming  what  was 
otherwise  an  accretion  to  the  fund  going  to  the  remaindermen,  into 
profits  accruing  to  the  life-tenant. 

The  life-tenant  was  not  the  sole  party  interested  in  the  determination 
of  this  question,  and  inasmuch  as  she  during  her  life-time  and  the 
remaindermen  also  acquiesced  in  and  approved  the  conduct  of  the  trus- 
tee in  making  the  investment,  her  representatives  should  not  now  be 
allowed  to  acquire  an  advantage  by  denying  the  lawfulness  of  his  pro- 
ceeding. 

The  judgment  of  the  court  below  should  be  affirmed,  without  costs 
to  either  party. 

All  concur. 

Judgment  affirmed. 

In  re  Application  of  Gardner. 

November  28,  1886. 

Master  AND  Servant  — Claim  for  Services  —  Statute  op  Limitations. 

Plaintiff's  claim  against  the  estate  of  the  deceased  was  for  wages  for  honse- 
work  or  as  house-keeper  for  deceased,  covering  a  period  of  about  forty  years. 
Plaintiff  proved  two  payments  on  account  of  sucn  services,  one  in  the  spring  and 
one  in  the  fall  of  1879.  There  was  no  proof  of  any  express  agreement  as  to  the 
time  or  measure  of  compensation,  or  of  any  usage  in  such  a  case. 

Meld,  that  it  was  to  be  taken  as  a  general  hiring,  but  that  the  law  would  not 
Imply  that  payment  was  to  be  postponed  until  the  end  of  the  service;  and  that 
the  statute  of  limitations  precluded  a  recovery  for  any  services  rendered  more 
than  six  years  before  the  payment  made  in  the  spring  of  1879. 

Appeal  from  a  nidgment  of  the  supreme  court  affirming  an  order  of 
the  surrogate  of  Tompkms  county  denying  the  application  of  Robert 
B.  Gardner  as  administrator  of  the  estate  of  Allen  b.  Gardner,  for  leave 
to  sell  real  estate  for  payment  of  the  debts  of  his  intestate. 

]Ur.  Howlandj  for  appellant.     J/r.  TtMe,  for  respondent. 

Danforth,  J.  The  only  claim  which  justified  the  application  was 
one  presented  in  favor  of  Lucv  C.  Gardner,  a  sister  of  the  deceased, 
for  housekeeping  or  housework,  and  in  regard  to  that  the  surrogate 
found  that  the  claimant  began  to  perform  valuable  services  for  her 
brother  at  his  request  and  as  his  servant,  on  or  about  November  1, 
1843,  and  continued  to  perform  such  services  until  his  death,  on  or 
about  November  1,  1882,  a  period  of  thirty-nine  j^ears;  that  they  were 
worth  a  certain  sum  per  week,  varying  in  amount  in  different  years,  and 
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that  "  to  apply  on ''  those  services  the  deceased  paid  the  claimant 
$2  in  the  spring  of  1879,  and  $30  in  the  fall  of  that  year,  "and 
that  he  had  paid  her  a  little  money  occasionally,"  "  every  few  years 
some,"  but  that  "  the  particular  times  or  amounts  of  such  payments 
were  not  stated  or  shown,"  and  holding  as  matter  of  law  that  the  stat- 
ute of  limitations  precluded  a  recovery  for  any  service  rendered  more 
than  six  years  before  the  payment  made  in  the  spring  of  1879,  he  gave 
judgment  for  the  residue  only,  viz. :  For  services  rendered  during  six 
years  prior  to  April  1,  1879,  and  from  that  time  to  the  death  oi  the 
deceased,  in  all  nine  years. 

In  cases  of  this  character  there  is  often  great  diflSculty  in  getting  at 
the  truth  so  as  to  adjust  fairly  the  rights  of  both  parties.  But  here 
every  question  has  been  settled  to  their  satisfaction  excepting  that  relat- 
ing to  the  application  of  the  statute  of  limitations.  The  ettect  of  that 
statute  is  to  prevent  one  who  neglects  to  enforce  his  right  of  action 
upon  a  contract  obligation  or  liabifity,  whether  express  or  implied,  from 
doing  so  after  the  expiration  of  six  years  from  the  time  the  cause  of 
action  accrued.  Here  there  was  no  express  agreement  as  to  the  time  or 
measure  of  compensation,  nor  any  evidence  of  usage  in  respect  thereto, 
and  I  am  unable  to  find  any  circumstance  to  distinguish  the  claimant's 
case  from  that  decided  by  this  court  in  Davis  v.  Gorton^  16  N.  Y.  255, 
where  it  was  in  substance  held  that  a  similar  indefinite  engagement  was 
to  be  taken  as  a  general  hiring,  but  that  the  law  would  not  imply  an 
agreement  that  compensation  should  be  postponed  until  the  termination 
01  the  employment,  and  a  judgment  which  nad  been  rendered  on  the 
opposite  tneory  was  reversed.  It  did  not  appear  in  that  case  that  any 
payments  had  been  made,  but  in  Gilbert  v.  Comstock^  93  N.  Y.  484, 
that  fact  was  in  evidence  and  an  allowance  for  six  years  prior  thereto  was 
justified.  That  circumstance  was  present  in  the  case  at  bar,  and  the 
same  effect  has  been  given  to  it. 

We  think  the  claimant  can  require  nothing  more.  In  Smith  v.  Velie^ 
60  N.  Y.  106,  on  which  the  appellant  relies,  there  were  open  mutual 
accounts  between  the  parties,  and  while  that  condition  of  things  con- 
tinued the  statute  was  no  bar, 'for,  in  such  a  case,  if  the  last  item  is 
within  six  years,  it  draws  after  it  items  beyond  that  period.  In  the 
absence  of  an  express  agreement  as  to  time  of  payment,  the  law  will 
no  doubt  presume  that  the  parties  contracted  in  reierence  to  the  usage 
prevailing  in  respect  thereto  in  that  kind  of  employment,  and  when 
shown,  it  would  bo  taken  into  account,  but  here,  as  before  suggested, 
none  is  proven.  The  witnesses  indeed  estimate  the  value  of  the  service 
at  a  certain  sum  per  week,  and  such  is  the  finding  of  the  referee,  and 
from  that  it  might,  perhaps,  be  inferred  that  weekly  payments  were  usual 
in  such  cases,  but  however  that  may  be,  both  reason  and  authority 
repel  the  implication  that  under  such  a  general  contract  as  the  present, 
payment  was  intended  to  be  delayed  until  the  end  of  service. 

We  think,  therefore,  that  the  appeal  jEails  and  the  judgment  should 
be  afiirmed. 

All  concur. 

Judgment  affirmed. 
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People,  BespH^  v,  Buddknsieck,  AppVt. 

November  23,  1886. 

Criminal  Law  —  Manslaughter  —  Indictment  —  Juror  —  Evidence  —  Photo- 
graphs —  Exceptions. 

Imperfections  in  the  form  of  an  indictment  which  do  not  tend  to  prejadice  the 
rights  of  the  defendant  upon  the  merits  cannot  affect  the  indictment  or  the 
judgment  thereunder.     Code  Crim.  Pro.,  i^  285. 

On  examination  bj  the  district  attomej  a  juror  testified  that  he  knew  of  no 
reason  why  he  could  not  render  an  impartial  verdict  upon  the  evidence.  In 
answer  to  the  prisoner's  counsel  he  stated  that  he  had  read  in  the  newspapers 
about  the  occurrence^  but  had  formed  no  opinion  as  to  the  guilt  or  innocence  of 
the  prisoner ;  that  his  mind  was  free  from  anj  impression  in  regard  thereto  but 
that  he  was  of  the  opinion  from  what  he  had  read  that  the  catastrophe  was  the 
result  of  culpable  negligence  on  the  part  of  some  one,  and  that  it  would  require 
evidence  to  remove  the  impression.     Held  a  competent  juror. 

Another  juror  testified  that  from  reading  the  papers  ne  had  formed  an  opinion 
as  to  the  guilt  or  innocence  of  the  prisoner  which  would  require  evidence  to 
remove  ;  but  in  substance  that  he  could  go  into  the  jury  box  and  render  an  impar- 
tial verdict  upon  the  evidence  without  Ming  influenced  by  such  opinion.  HM 
a  competent  juror. 

Defendant  was  indicted  for  manslaughter  in  the  second  degree  for  negligently 
constructing  a  building  with  inferior  materials  causing  it  to  fall  and  producing 
the  death  of  a  human  being.  Upon  the  trial  the  court  admitted  in  evidence, 
against  defendant's  objection,  portions  of  the  brick  and  mortar  taken  from  the 
fallen  building.     Ueld,  that  the  evidence  was  competent. 

A  new  trial  ought  not  to  be  granted  where  an  exception  is  well  taken  unless 
the  jury  could  have  been  unfavorably  influenced  by  the  evidence  admitted  under 
it,  nor  when  the  party  excepting  has  by  his  own  course  of  examination  destroyed 
the  force  of  his  objection. 

Photographic  scenes  of  a  fallen  building  are  admissible  in  evidence  to  aid  a 
jury  in  applying  the  evidence  in  reference  to  it. 

The  court  may,  in  its  discretion,  allow  the  jury  to  visit  and  view  the  premises, 
but  it  is  not  bound  to  do  so. 

A  stipulation  between  counsel  to  the  effect  that  a  general  exception  should 
give  the  defendant  the  benefit  of  a  particular  exception  to  any  part  of  the  charge 
will  not  avail. 

Appeal  from  a  judgment  of  the  general  term  of  the  supreme  court, 
first  aepartment,  affirming  a  judgment  of  the  court  of  general  ses- 
sions of  the  peace,  held  in  and  tor  the  city  and  county  of  Sfew  York, 
rendered  against  the  defendant  on  the  10th  day  of  June,  1885,  con- 
victing him  of  the  crime  of  manslaughter  in  the  second  degree. 

The  indictment  charged  defendant  and  three  other  persons  with  will- 
ful and  felonious  neglect,  committed  at  divers  times  prior  to  the  13th 
day  of  April,  1885,  m  constructing  a  certain  building  in  the  city  of 
New  TorK,  so  that,  in  consequence  of  such  neglect,  the  same  fell  upon 
and  killed  one  Louis  Walters. 

It  was  claimed  that  the  materials  furnished  by  the  defendant  for  the 
erection  of  the  buildings  were^of  inferior  quality  and  that  proper 
mortar  was  not  used  in  the  construction  of  the  building. 

Mr,  Howe^  for  appellant.    Mr.  NiccU^  for  respondent. 

Danfobth,  J.  T?he  appellant  draws  in  question  first,  the  sufficiency 
of  the  indictment ;  second,  the  competency  of  jurors ;  third,  the  rul- 
ings of  the  learned  recorder  upon  questions  of  evidence ;  fourth,  his 
charge  and  his  refusals  to  charge  as  requested  by  the  prisoner's  coun- 
sel, and  he  does  so  upon  propositions  which  appear  to  have  been  pre- 
sented to  the  learned  judges  at  general  terra,  and  by  them  so  fully 
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considered  and  answered  as  to  make  it  apparent  that  a  different  result 
would  have  been  little  better  than  a  miscarriage  of  justice. 

The  indictment  is  under  title  9,  chapter  2,  section  193,  subdivision  3, 
and  section  195  of  the  Penal  Code,  and  in  substance  charges  that  the  pris- 
oner, by  certain  culpable  negligence,  acts  and  omissions  in  the  selection 
and  use  of  materials  for  and  in  the  construction  of  a  certain  building 
which  he  was  erecting  in  the  city  and  county  of  New  York,  and  which 
acts  are  specified,  killed  and  occasioned  the  death  of  one  Walters.  One 
crime  only  is  alleged,  manslaughter  in  the  second  degree.  Both  sections 
of  the  Code  above  referred  to  define  a  number  of  unlawful  acts,  includ- 
ing those  set  out  in  the  indictment,  as  constituting  that  crime.  The 
case  comes  within  those  sections,  and  the  form  of  the  indictment  is  in 
substantial,  if  not  literal,  compliance  with  the  provisions  of  section  284 
of  the  Code  of  Criminal  Procedure.  Neither  time,  place  nor  circum- 
stance was  omitted.  The  time  was  stated  to  be  the  thirteenth  of  April, 
and  days  prior  thereto  during  the  erection  of  the  buildings,  the  jwace 
within  the  jurisdiction  of  the  court,  and  the  circumstances  those  enu- 
merated in  the  statute  as  constituting  the  offense.  We  discover  no 
imperfection,  therefore,  in  it,  either  in  form  or  substance,  and  those 
alleged  against  it  by  the  appellant,  if  not  wholly  unfounded,  do  in  no 
respect  tend  to  his  prejuaice,  so  far  as  substantial  rights  upon  the 
merits  are  concerned,  and  hence  they  cannot  affect  eituer  the  indict- 
ment or  judgment.  Code  of  Crim.  Pro. ,  §  285.  It  follows  that  the  trial 
court  did  not  err  in  denying  the  defendant's  motion  in  arrest  of  judg- 
ment. Upon  such  a  motion  only  two  objections  are  available :  first,  to 
the  jurisdiction  of  the  court  over  the  subject  of  the  indictment;  second, 
that  the  facts  stated  do  not  constitute  a  crime.  Code  of  Crim.  Pro.,  §§  467, 
331.  The  first  was  not  presented  to  the  trial  court,  nor  are  either  now 
relied  upon*     The  other  objections  are  unimportant  on  such  a  motion. 

It  is  next  argued  that  the  trial  court  erred  in  overruling  the  chal- 
lenges to  three  jurors:  first,  John  Bloom,  on  examination  by  the  dis- 
trict attorney,  testified  that  he  knew  of  no  reason  why,  if  sworn  upon 
the  jury,  he  could  not  render  an  impartial  verdict  upon  the  evidence, 
and  in  answer  to  the  prisoner's  counsel  he  said  that  he  had  read  in  the 
newspapers  about  the  occurrence  in  question,  but  had  formed  no  opinion 
as  to  the  ^ilt  or  innocence  of  the  prisoner ;  that  his  mind  was  free 
from  any  impression  in  regard  thereto,  or  the  charge  contained  in  the 
indictment,  but  was  of  the  opinion  from  what  he  had  read  that  the 
catastrophe  was  the  result  of  culpable  negligence  on  the  part  of  some 
one,  ana .  that  it  would  require  evidence  to  remove  the  impression ; 
second,  the  condition  of  Meyers'  mind  was  disclosed  in  substantially 
the  same  way,  while,  third,  Weil  said  that  from  reading  the  papers  he 
had  formed  an  opinion  as  to  the  guilt  or  innocence  oi  the  aef endant 
which  would  require  evidence  to  remove.  The  challenge  was  upon 
the  ground  of  actual  bias  existing  in  the  minds  of  those  proposed 
jurors,  but  he   also  testified  in  substance  that  he  could,  nevertheless, 

fo  into  the  jury  box  and  render  an  impartial  verdict  upon  the  evi- 
ence  submitted  from  the  witness  stand,  without  being  influenced  bv 
the  opinion  or  impression  derived  or  formed  from  what  he  had  read. 
There  remained,  therefore,  no  sufficient  ground  of  challenge,  or  reason 
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why  the  trial  court  could  not  in  the  exercise  of  a  sound  discretion  determine 
that  these  several  persons  could  try  the  issue  impartially  and  without 
prejudice  to  the  substantial  rights  oi  the  party  challenging.  They  were, 
therefore,  competent  within  tlie  letter  of  the  Code  of  Criminal  Procedure 
relating  to  such  questions,  and  the  defendant's  objections  were  properly 
overruled.  Pe(yple  v.  OUo^  101  N.  Y.  690 ;  People  v.  Crowley^  102  idf. 
234;  S.  C,  4  East.  Kep'r,  763;  People  v.  Carpenter,  102  N.  Y.  238; 
S.  C,  5  East.  Rep'r,  75. 

There  are  many  exceptions  to  evidence.  The  first  noticed  by  the 
appellant  relates  to  the  admission  in  evidence  of  a  piece  of  brick  and 
mortar  produced  by  the  witness  D'Oerich.  He  was  inspector  of  build- 
ings for  the  fire  department,  and  testified  as  to  the  condition  of  the 
faflen  wall,  its  want  of  solidity,  the  materials  of  which  it  had  been  con- 
structed, and,  among  other  things,  produced  in  evidence  specimens  of 
the  mortar  taken  from  the  buildings,  some  of  it  between  two  bricks, 
part  of  the  fallen  walls.  The  case  of  the  people  turned  in  part  upon 
the  inferior  quality  of  the  materials,  and  any  thing  to  show  how  they, 
in  fact,  differed  in  their  characteristics  from  good,  sufficient  and  suit- 
able substances  in  general,  and  approved  use  for  like  purposes,  was  com- 
petent. That  the  mortar,  in  fact,  used  by  the  defendant  in  the  con- 
struction of  the  walls  was  of  "  a  poor  and  inferior  Quality,  and  chieflv 
composed  of  loam,"  was  a  distinct  and  important  allegation.  That  it 
is  the  admixture  of  clear  grit,  sharp  sand  with  lime,  which  gives  it 
the  character  of  cement,  was  proven.  That  the  last  is  binding,  while 
the  other  is  not ;  that  bricks  laid  with  mortar  of  lime  and  sand  will 
resist  the  influence  of  the  rain,  while  a  composition  of  lime  and  loam 
will  be  washed  out,  was  established  so  far  as  it  could  be  by  opinion 
and  the  result  of  observation  and  experience.  The  testimony  came 
from  one  qualified  to  speak  upon  that  subject,  but  the  conditions  illus- 
trated by  tne  various  specimens  of  mortar  and  mortar  and  bricks  taken 
from  the  ruins,  and  the  specimen  from  another  building,  were  some 
evidence  of  the  truth  of  nis  assertion,  and  they  could  properly  be 
received,  not  only  as  confirming  his  opinion,  but  to  enable  the  jurors 
the  better  to  understand  and  appreciate  the  difference  in  effect  between 
the  mortar  used  by  the  defendant  and  that  properly  prepared.  That 
one  was  strong  and  solid,  the  brick  firmly  imbedded  in  the  mortar,  and 
the  other  disjointed  and  with  no  coherence,  was  some  evidence  that 
the  differences  pointed  out  were  substantial.  The  evidence  as  to  the 
quality  and  component  parts  of  the  mortar  used  by  the  defendant  was 
indispensable  as  part  of  the  accusation,  and  the  evidence  as  to  the 
proper  ingredients  of  mortar  used  by  others,  and  in  other  buildings, 
and  its  quality  and  effect,  was  not  less  competent  as  tending  to  show 
the  cause  of  the  falling  of  the  walls.  The  defendant's  mortar  the 
expert  pronounced  bad ;  the  other  good.  The  object  of  using  the  mor- 
tar  was  the  same  in  both  cases ;  the  specimens  tended  to  prove  the 
truth  of  his  assertion.  Indeed,  the  argument  of  the  appellant  rather 
goes  to  the  weight  of  the  evidence  than  its  admissibility.  The  learned 
counsel  states  that  if  the  witnesses  had  explained  and  pointed  out  the 
difference  between  the  two  specmiens,  the  reason  why  one  was  good 
and  the  other  bad,  "  the  specimens  might  have  been  shown  to  the  jury 
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as  illustrating  the  testimony  of  the  witnesses."  If  there  was  any  lack 
of  such  testimony  —  and  it  seems  te  us  there  was  not — it  would  only 
show  that  further  use  might  have  been  made  of  the  pieces  of  brick  and 
mortar,  but  would  in  nowise  support  the  general  objection  that  their 
exhibition  to  the  jury  was  "  incompetent  or  inadmissible  for  any  pur- 
pose." The  cases  cited  by  the  appellant  upon  this  branch  of  the  case 
have  been  examined,  but  we  find  none  in  point. 

During  the  cross-examination  of  this  witness  —  D'Oerich  —  at  the 
request  of  defendant's  counsel,  he  stated  that  he  superintended  the  gen- 
eral work  of  the  office  of  inspectors  of  buildings,  and  that  official  exam- 
iners were  his  subordinates,  and  their  duty  to  make  reports,  among  other 
things,  of  the  condition  of  buildings,  the  violation  of  building  laws  and  un- 
safe buildings,  and  also  if  improper  materials  were  used  in  construction, 
to  notify  him ;  that  they  did  report  the  buildings  in  question  as  unsafe. 
He  was  then  asked  by  defendant's  counsel :  "  What  are  those  reports  you 
have  in  your  hands  ? "  and  answered :  "  Unsafe  reports  "  "  in  reference  to 
those  buildings."  They  bore  date  January,  1885,  and  were  read  in  evi- 
dence as  defendant's  exhibit  No.  1.  Five  other  reports  relating  to  build- 
ings adjoining  that  mentioned  in  exhibit  No.  1  were,  upon  like  request, 
received  in  evidence,  and  marked  "defendant's  exhibits  Nos.  2,  3,  4,  5 
and  6,"  showing  the  buildings  at  the  time  of  the  reports  to  be  unsafe. 

Upon  re-direct  examination  the  district  attorney  offered  in  evidence 
certain  other  reports  made  subsequently,  and  in  successive  weeks,  up  to 
the  thirteenth  of  April,  concerning  the  same  buildings  and  their  safety. 
The  defendant's  counsel  said:  ''Before  they  are  put  in  evidence,  I 
have  a  right  to  examine  this  witness  upon  them,'^  and,  doing  so,  he 
showed  that  the  reports  exhibited  the  condition  of  the  buildings  on  the 
day  the  reports  were  made,  whether  they  had  remained  unsafe  or  had 
been  changed,  and,  calling  attention  to  one,  he  said :  "  What  do  the  words 
'  nothing  done'  on  that  report  mean  ? "  and  received  for  answer :  "  That 
nothing  has  been  done ;  that  the  order  of  the  department  has  not  been 
complied  with."  He  also  showed  that  there  was  no  record  of  any 
unsafety  save  that  reported  in  January.  The  general  contents  of  these 
reports,  and  a  condition  of  the  buildings  substantially  as  therein  stated, 
was  also  disclosed  by  parol  evidence,  coming  either  upon  examination 
by  defendant's  counsel  or  upon  examination  by  the  district  attornev  in 
answer  or  explanation  of  that  so  obtained.  It  is  manifest,  therefore, 
that  their  admission  could  in  no  respect  tend  to  the  defendant's  preju- 
dice, and,  while  it  is  important  in  all  cases  that  evidence  should  be  free 
from  exception,  a  new  trial  ought  not  to  be  granted,  even  where  one  is 
well  taken,  unless  the  jury  could  draw  from  evidence  admitted  under 
it,  some  unfavorable  influence  —  Code  of  Crim.  Pro.,  §  542  —  nor  when 
the  party  excepting  has,  by  his  own  course  of  examination,  destroyed 
the  force  of  his  objection.     Both  rules  apply  here. 

The  next  exception  brought  to  our  attention  is  the  use  in  evidence 
of  a  photograph  of  the  premises.  It  was  taken  during  the  trial,  but  it 
appeared  that  the  part  represented  was  in  t^e  same  condition  as  when 
first  seen  by  the  witness  on  the  25th  of  April,  or  soon  after  the  structure 
fell.  No  objection  was  made  that  the  person  taking  the  picture  was  not 
competent  or  skilled  mhis  art,  nor  that  the  then  condition  ofthe  ruins  was 
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unimportant  as  throwinglightupon  the  manner  of  the  construction  of  the 
buildmgs.  It  exhibited  the  surface  condition  and  state  of  the  wall,  and 
no  doubt  carried  to  the  minds  of  the  jurors  a  better  image  of  the  sub- 
ject-matter, concerning  which  negligence  was  charged,  than  any  oral  de- 
scription by  eye-witnesses  could  have  done.  Its  accuracy  as  a  faithful  rep- 
resentation of  the  actual  scene  was  proven,  and  in  such  a  case  it  must  be 
deemed  established  that  photographic  scenes  are  admissible  in  evidence 
as  appropriate  aids  to  a  jury  in  applying  the  evidence,  whether  it  relates 
to  persons,  things  or  places.  Cozzens  v.lliggins^  1  Abb.  Ct.  of  App.  Dec. 
451 ;  Cowley  v.  People,  83  N.  Y.  464 ;  Durst  v.  Masters,  L.  R,  1  Pro. 
Div.  373, 378.  No  doubt  the  court  might,  in  its  discretion,  have  allowed 
the  jury  to  visit  and  view  the  premises,  as  it  was  asked  to  do  by  the  pris- 
oner' s  counsel,  but  it  was  not  bound  to  do  so.     Code  of  Crim.  fro.,  §  411. 

There  are  many  other  propositions  submitted  by  the  appellant  in  rela- 
tion to  rulings  upon  evidence.  They  are  less  important  than  the  forgo- 
ing. They  seem  indeed,  in  view  of  the  general  course  of  the  trial  and  tne 
conclusive  character  of  the  testimony  unobjected  to,  and  which  justified 
the  conviction,  to  have  no  merit,  even  if  the  exceptions  upon  which  they 
are  submitted  were  technically,  well  taken.  We  do  not  tnink  they  were, 
nor  do  they  seem  to  involve  any  question  which  requires  discussion. 

The  next  point  brings  before  us  several  allegations  of  error  in  the 
instructions  under  which  the  evidence  was  given  to  the  jury.  The 
record  does  not  show  that  any  exception  to  the  charge  was  in  fact  taken, 
and  there  is,  therefore,  no  question  for  us  to  review.  We  find  in  the 
printed  brief  of  the  appellant  a  statement  that  a  stipulation  was  made 
oy  counsel  to  the  effect  "that  a  general  exception  should  give  the 
defendant  the  benefit  of  a  particular  exception  to  any  part  of  the  charge." 
This  will  not  avail.  Briggs  v.  Waldron,  83  N.  1 .  682.  An  exception 
is  not  alone  for  the  benefit  of  the  litigant,  but  is  required  for  the  sake 
of  justice  and  fair  dealing,  and  in  order  among  other  things  that  the 
attention  of  the  trial  judge  being  called  to  the  supposed  error,  he  may, 
if  he  thinks  proper,  correct  it  before  the  jury  are  called  upon  to  consider 
their  verdict.  There  were,  however,  numerous  requests  to  charge, 
some  were  refused,  and  the  exceptions  to  the  refusal  are  now  said  to 
have  been  "  well  taken."  No  argument  is  presented  in  support  of  that 
assertion,  and  our  own  examination  discloses  no  error.  The  learned 
recorder  so  conducted  the  trial  as  to  give  the  defendant  the  benefit  of 
every  doubt,  his  instructions  to  the  jury  were  confined  to  the  testimonv, 
and  their  attention  directed  to  the  very  right  of  the  ease  as  it  might 
appear  to  them  upon  the  evidence.  His  rulings  have  been  approved 
by  the  general  term  after  a  most  deliberate  and  minute  examination  of 
the  law  and  the  facts,  and  that  the  case  has  been  in  both  courts  well 
and  properly  decided  we  find  no  reason  to  doubt.  The  result  neces- 
sarily follows  that  the  judgment  appealed  from  should  be  aflirmed. 

All  concur. 

Judgment  affirmed. 

Photographs  as  evidence.  See  Abb.  Trial  Brief,  71-3;  26  Am.  Rep.  319;  88  id. 
464;  45  N.  Y.  213;  56  Md.  84;  88  N.  Y.  458;  13  W.  Dig.  570;  20  Alb.  L.  J.  4;  76 
Penn.  St.  340  ;  46  Iowa,  109. 

Stekkoscopic  views.    64  Iowa,  736. 

View  by  jury.     See  Abb.  Trial  Brief,  72-4. 
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Gaedinieb,  BeypH^  v.  N.  Y.  Cent.,  Etc.,  R.  R.  Co.,  AppVt 

November  28,  1886. 

Nbgligbncb  —  Railroad  Accident — What  Evidence  must  show  to  Justify 
Recovery. 

In  order  to  sastain  an  action  against  a  railroad  company  for  negligently  causing 
the  death  of  plaintifTs  intestate,  the  evidence  must  show,  not  only  that  the 
defendant  was  negligent,  but  that  such  negligence  was  the  cause  of  the  accident . 

Appeal  from  a  judgment  of  the  general  term,  third  department, 
aflSrming  a  judgment  entered  upon  the  verdict  of  a  jury  in  favor  of  the 
plaintiff,  and  denying  motion  for  a  new  trial  on  the  minutes. 

The  evidence  tended  to  establish  the  following  facts.  A  bridge  was 
constructed  on  the  highway,  between  the  villages  of  Fonda  and  t  ulton- 
ville,  over  the  defendants'  road-bed,  at  an  elevation  of  about  eighteen 
feet,  the  approach  from  the  north  being  at  a  slight  ascending  grade. 
Most  of  the  travel  between  the  villages  named  were  over  this  bridge. 
There  was  a  passage- way  for  foot  passengers  along  the  easterly  side, 
protected  by  a  railing,  on  which  they  usually  crossed  although  one 
witness  stated  that  they  sometimes  crossed  on  the  main  bridge,  adding 
that  they  did  so  "  as  frequently  as  on  the  foot-path."  There  was  a 
fence  along  the  west  side  of  the  approach  to  the  bridgp,  leading  np  to 
the  top  of  the  abutment ;  which  fence  lapped  a  little  over  beyond  the 
arch  of  the  bridge,  leaving,  however,  an  open  space  of  fourteen  inches 
between  it  and  tne  bridge.  The  last  panel  of  the  fence  that  ran  thus 
to  the  bridge,  or  to  a  point  fourteen  inches  away  from  it,  had  no  fasten- 
ing at  its  bridge  terminus.  The  width  of  the  bridge  was  about  twenty- 
four  feet.  The  deceased  was  familiar  with  the  highway,  and  with  the 
bridge  and  its  approaches.  It  was  claimed  by  the  plaintiff  that  the 
deceased  whilfe  on  nis  return  home  in  Fulton viile,  probably  about  nine 
o'clock  in  the  evening  of  December  seventeenth  —  the  night  being 
dark — passed  into  the  opening  above  described  and  fell  therefrom  to 
the  defendants'  road-Wd,  at  the  base  of  the  abutment,  receiving  injuries 
from  which  he  died  within  a  few  hours  thereafter.  There  was  no  proof 
of  the  particular  circumstances  attending  the  accident. 

R,  B.  Fishy  for  respondent.     C.  D.  Prescott^  for  appellant. 

Dakfobth,  J.  We  have  evidence  from  one  side  only,  and  on  that  it 
is  not  difficult  to  find  that  the  defendants  failed  in  their  duty  to  restore 
the  highway,  across  which  their  track  was  constructed,  to  such  a  state 
as  not  unnecessarily  to  have  impaired  its  usefulness,  or  to  make  the  pas- 
sage to  its  bridge  safe  for  the  public.  But  we  do  not  discover,  from  the 
record  or  the  argument  of  counsel,  that  plaintiff's  intestate  was  affected 
by  their  negligence,  or  that  his  injuries  were  caused  by  any  default  on 
i  their  part. 

I  The  complaint  states  that  he  was  on  the  evening  of  the  17th  of 
December,  1881,  at  Fonda,  "  and  started  to  go  from  tnence  to  Fulton- 
viQe,  where  he  resided,  and  in  attempting  to  approach  and  cross  the 
bridge  in  the  night-time  fell  over  the  wing  wall  of  the  bridge  and  was 
killea."  The  evidence  shows  that  he  was  found  between  eleven  and 
twelve  o'clock  of  the  night  of  that  day,  lying  on  the  track,  under  and 
near  the  bridge,  badly  hurt.     The  physician,  who  was  soon  in  attend- 
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ance,  discovered  slight,  superficial  scalp  wounds,  no  broken  bones,  but 
"  he  was  suffering  from  shock-concusBion,"  and  from  this  cause  soon 
after  died.  He  was  hardly  able  to  make  a  sound,  soon  became  unable 
to  speak,  and  gave  no  explanation  of  the  circumstances  which  led  to 
his  condition.  The  same  witness  testified  that  the  injury  was  such  as 
might  have  been  caused  by  falling  from  the  abutment  of  the  bridge  on 
the  railroad  track,  or  from  a  car,  or  by  a  blow,  "  but  the  probability 
was,  from  the  general  condition  of  the  man,  that  it  was  a  fall." 

It  is  evident  that  the  jury  supplied  an  important  but  unproven  fact 
by  mere  surmise,  and  not  on  inference.  They  assumed  that  the 
deceased  was  at  the  wing  wall  going  toward,  or  was  on  the  bridge, 
when  the  accident  occurred.  But  of  this  there  is  no  evidence.  He 
was  not  seen  at  the  bridge,  or  upon  or  at  its  approaches.  The  record 
does  not  show  that  he  was,  during  the  evening,  even  going  toward  the 
bridge  or  his  home,  which  lay  beyond  the  bridge,  or  tlmt  he  was  intend- 
ing to  do  so.  There  was  literally  no  evidence  to  show  how  the  deceased 
came  to  the  place  where  he  was  found.  He  was  seen  at  the  "  Mont- 
gomery hotel,^'  in  Fonda,  between  five  and  six  o'clock  in  the  afternoon ; 
at  eight  or  half-past  eight  he  was  at  ^ '  Snell's  hotel,"  in  Fonda,  **  which," 
the  witness  says,  "  was  on  the  road  going  from  Fonda  to  Fultonville, 
by  the  street  railroad."  Another  witness  says,  "  about  eight  or  half- 
past  eight,  1  saw  him  up  street,  in  the  village  of  Fonda.  ...  I 
saw  him  go  down  street  toward  the  Montgomery  hotel."  And  on  the 
same  evening,  about  a  quarter  before  nine,  he  was  seen  "  at  the  meat 
market  at  Fonda."  Nothing  more  appears  as  to  the  whereabouts  or 
the  intentions  of  the  deceased  on  the  evening  or  night  of  his  death. 

We  find,  therefore,  the  appellant's  counsel  is  ri^t  in  the  assertion 
that  there  is  no  evidence  that  the  deceased  was  "  on  the  bridge  that  night, 
or  that  he  was  seen  going  in  that  direction."  It  could,  therefore,  only 
be  conjectured  that  the  intestate  was  upon  the  wall  or  bridge,  but  there 
was  no  basis  in  the  evidence  to  support  the  conclusion,  and  without 
that  fact  established  the  condition  of  the  bridge  becomes  unimportant 

The  judgment  appealed  from  should,  therefore,  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 

Blake,  Resf^t^  v.  Griswold,  AppVt. 

November  23, 1886. 
EvTOENCB  —  Corporate  Records  —  As  against  Stockholders. 

Corporate  books  are  not  only  evidence  of  the  corporate  acts  when  those  need 
to  be  proved,  but  are  to  some  extent  evidence  a^inst  the  stockholders  who  are 
chargeable  with  a  knowledge  of  their  contents.* 

Appeal  from  a  judgment  of  the  general,  term  aflBrming  a  judgment  in 
favor  of  the  plaintiff. 

TT.  <A  Holhrook  and  M.  H.  Orover^  for  appellant.  A.Pwid  and  B. 
L,  Hcmd^  for  respondent. 

Finch,  J.     A  recovery  was  had  in  this  case  against  the  defendant 

♦See  20  Eng.  Rep.  755,  note. 
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under  section  10  of  the  manufacturing  act  upon  the  ground  that  in 
making  the  annual  report  required  by  that  act  he  had  asserted  a  false- 
hood. The  plaintiflf  sought  to  establish  that  the  statement  in  the  report 
that  the  whole  capital  of  $2,000,000  had  been  paid  in  was  not  only 
untrue,  but  that  tiie  defendant  knew  it  to  be  untrue  when  he  signed  the 
report,  and  so  was  guilty  of  actual  falsehood.  The  defense  pleaded 
was  that  the  whole  capital  stock  of  the  Iron  Mountains  Company  had 
been  issued  to  Remington  in  payment  for  a  mining  property  bought  by 
him  of  the  Kingdom  Ore  Company;  since  that*  purchase  was  clairaed 
by  the  plaintiff  to  have  been  made  for  a  far  less  amount  and  to  have 
been  oi  very  much  less  value,  the  issue  raised  involved  necessarily  the 
corporate  acts  of  the  two  companies,  of  which  their  records  were  the 
natural  and  proper  evidence. 

The  defendant  was  shown  to  have  been  a  tnistee  or  director  in  both 
companies.  In  the  original  certificate  of  the  Iron  Mountains  Company 
he  is  named  as  one  of  the  trustees.  That  he  accepted  the  ofSce  is 
fairly  to  be  inferred  from  his  own  statement  of  the  reason  for  the 
appointment,  from  the  fact  that  he  received  from  Remington  $10,000 
of  the  stock  to  enable  him  to  act ;  and  that  at  the  meeting  in  December 
he  was  present  and  serving  as  one  of  the  trustees.  His  only  denial  in 
the  answer  is  of  the  aUegation  that  he  remained  a  trustee  after 
August,  1870,  and  his  sworn  assertion  in  the  report  of  January,  1870, 
that  he  was  snch  trustee  justified  the  inference  to  which  we  have  refer- 
red. He  was  not  named  as  a  trustee  in  the  certificate  of  the  Kingdom 
Ore  Company,  but  while  at  first  denying  his  oflicial  connection  with 
that  corporation,  he  afterward,  as  he  says,  "  on  reflection,"  admitted 
that  he  was  a  stockholder  in  it.  It  is  not  necessary  to  resort  to  or  rely 
upon  the  similar  admission  in  the  answer  the  proper  effect  of  which 
was  somewhat  discussed. 

It  seems  to  be  the  rule  that  the  corporate  books  are  not  only  evidence 
of  the  corporate  acts  when  those  need  to  be  proved  but  are  to  some 
extent  evidence  against  the  stockholders  who  are  chargeable  with  a 
knowledge  of  their  contents.  The  books  to  which  objections  are  taken 
on  behalf  of  the  defendant  were  the  book  of  certificates,  the  stock 
ledger,  and  the  minutes  of  the  two  companies.  The  stock  ledger  con- 
tained the  names  of  the  stockholders,  the  number  of  shares  held  by  each, 
and  a  record  of  the  transfers  made.  While  not  in  all  respects  accurately 
complying  with  the  requirements  of  the  statute,  it  did  so  substantially,  and 
is  made  by  the  law  presumptive  evidence  of  the  facts  recorded.  The 
objection  of  the  defendant  was  aimed  principally  at  the  book  of  min- 
utes of  the  Iron  Mountains  Company.  The  material  contents  of  that 
were  the  proceedings  of  the  initial  meeting  of  the  trustees  at  which  the 
purchase  of  Remington  was  determined,  and  the  full  capital  stock 
issued  to  him,  and  the  action  of  the  meeting  held  December  15,  1869, 
at  which  the  defendant  was  present.  Nothing  else  in  the  minutes 
appears  to  be  material.  These  records  were  admitted  by  the  court  as 
showing  the  corporate  action,  and  without  deciding  that  the  defendant 
was  to  be  charged  with  actual  knowledge  of  what  transpired  in  his 
absence.  To  this  extent  at  least  they  were  admissible,  and  the  ruling 
was  correct.     Two  facts  were  to  be  established  by  the  plaintiff.     First, 
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that  $2,000,000  were  not  in  truth  paid  for  the  mining  lands ;  and, 
second,  that  the  defendant  had  actual  and  not  merely  constructiye 
knowledge  of  the  fact.  The  recordn  furnish  some  evidence  bearing 
upon  the  first  issue,  and  their  correctness,  so  far  as  they  described  the 
action  taken  at  the  orgaAization  of  the  company,  was  explictly  proved 
by  Burleigh  who  was  present  and  participated  in  the  meeting ;  while 
as  to  the  proceedings  in  December,  the  defendant  admits  his  presence 
and  in  no  manner  denies  the  correctness  of  the  record. 

There  remained,  therefore,  in  the  case  the  question  of  fact  whether 
the  defendant  had  actual  knowledge  that  me  two  millions  issued 
to  Remington  was  a  sham  price  founded  upon  a  large  false 
estimate  oi  the  lands.  The  defendant  had  seen  the  property ;  he 
ha9  been  over  it  with  his  father  and  others ;  he  knew  that  it  was 
undeveloped  and  that  the  character  and  extent  of  its  ores  was  an 
unsolved  problem ;  he  knew  that  the  whole  capital  stock  was  issued  to 
Eemington  as  vendor  of  the  lands  ;  he  knew  that  with  unexplained 
liberality  Remington  had  given  him  without  consideration  $10,000  of 
the  stocK ;  he  must  have  known  also  that  the  same  vendor  had  given 
back  to  the  Iron  Mountains  Company  a  large  quantity  of  the  stock  since 
we  find  him  seconding  his  father's  resolution  to  pledge  one  thousand 
shares  with  seventy  Donds  for  a  loan  to  the  company  and  to  give 
five  hundred  shares  to  the  officer  who  negotiated  the  loan,  as  a  commis- 
sion, and  from  no  other  source  than  the  free  gift  of  Remington  was  it 
possible  for  him  rationally  to  trace  that  ownerSdp  of  the  company.  It 
IS  not  quite  easy  to  believe  that  he  could  have  advised  giving  a  mort- 
gage on  the  property  and  $70,000  of  the  corporate  bonds  and  $100,000 
of  the  stock  for  a  loan  of  $35,000  if  he  was  honestly  convinced 
that  the  stock  at  par  represented  real  dollars  and  full  value.  At  all 
events  what  he  did  know  tended  to  establish  the  second  issue  that  he 
was  guilty  of  actual  falsehood  when,  in  the  report  he  signed,  he  declared 
that  the  luU  capital  stock  had  been  paid  in.  There  was,  therefore,  a 
substantial  basis  in  the  evidence  for  tne  finding  of  the  trial  court  and 
we  are  bound  to  accept  it  as  correct.  In  this  respect  the  case  differs 
from  Lake  Superior  Mining  Co,  v.  Drexel^  90  N.  i .  87.  There,  upon 
facts  somewhat  similar,  the  verdict  of  the  jury  established  good  faith 
and  honest  judgment.     Here  the  finding  of  fact  is  exactly  the  reverse. 

The  plaintiffs  proof  as  to  the  comparatively  small  value  of  the 
mining  property  was  very  material  and  was  the  subject  of  further  objec- 
tion on  the  part  of  appellant.  One  of  the  witnesses  was  Burleigh.  He 
was  a  trustee  of  the  Iron  Mountains  Company.  He  testifies  to  a  large 
and  valuable  experience  in  the  development  of  iron  mines,  in  the  trans- 
portation of  the  ore,  and  in  the  difficulties  and  imcertainties  of  deter- 
mining its  extent  and  quality.  Doubtless  that  experience  and  knowl- 
edge led  to  his  selection  for  the  office  he  held.  At  all  events  he  was 
competent  to  testify  as  to  the  value  of  the  property,  having  examined 
it  so  far  as  was  at  uie  time  possible.  When  asked  as  to  that  value,  he 
expressed  the  difficulty  of  a  iust  answer  by  saying  that  such  value  was 
speculative,  by  which  he  plamly  meant  that  as  a  mining  property  and 
for  mining  purposes  its  value  in  the  result  was  uncertain.  But  it  had 
a  value  nevertheless  and  beyond  that  belonging  to  it  as  land  and  for 
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agricnltural  purposes,  but  affected  by  the  uncertainty  both  as  to  the 
quality  and  extent  of  the  veins.  In  the  end  ho  valued  the  furnace 
at  $10,000  and  the  mining  property  at  $50,000  or  $60,000.  That 
estimate  he  expressed  bv  saying :  "  I  might  on  speculation  have  paid 
that  amount  for  it"  This  answer  the  defendant  moved  to  strike  out, 
but  the  request  was  refused,  the  court  saying  it  understood  him  to 
mean  that  the  property  was  not  worth  more  than  that  amount.  Such 
undoubtedly  was  his  meaning,  and  he  made  no  objection  to  the  con- 
struction put  upon  it.  It  is  said  that  he  examined  only  a  part  of  the 
property.  That  is  true,  but  he  examined  it  where  the  work  was  going 
on,  and  the  ore  was  being  taken  out,  and  beems  to  have  had  all  the 
opportunity  that  was  reafly  useful. 

Another  witness  was  Merrian.  He  had  been  a  manufacturer  of  iron 
and  bought  and  sold  ores  for  a  period  of  twenty-seven  years.  He  had 
owned  mineral  lands  and  sold  them  but  reserving  the  mines.  He  knew 
the  property  of  the  Kingdom  Ore  Company  and  had  owned  land  for  a 
long  time  in  its  vicinity.  He  said  that  the  lands  in  question  in  August, 
1869,  when  there  was  a  good  deal  of  speculation  going  on  and  "  witk 
the  attraction  he  had  seen  might  have  been  sold  lor  $40,000  or 
$50,000."  On  cross-examination  he  explained  that  he  had  been  over  a 
part  of  the  land  with  a  mining  compass  with  a  view  to  discovering 
minerals,  and  found  the  same  vein  of  ore  cropping  out  that  was  on  his 
own  land.  Of  course  he  answers  that  the  value  was  speculative  from 
the  necessity  of  the  situation.  We  do  not  think  there  was  error  in 
receiving  tne  testimony  of  these  witnesses.  Its  force  was,  perhaps, 
intensified  by  the  fact  that  the  mining  engineers  called  for  the  defense, 
while  speaking  quite  favorably  of  the  property,  do  not  venture  to  put 
a  value  upon  it,  and  by  the  circumstance  that  the  Kingdom  Ore  Com- 
pany sola  it  to  Remmgton  on  the  12th  of  August,  1869,  for  ten 
thousand  shares  of  stock  and  $200,000  of  bonds  of  the  Iron  Mountains 
Company,  and  that  Remington  in  his  deed  to  the  latter  company 
expressed  the  consideration  at  $600,000. 

The  judgment  should  be  aflSrmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Sims,  Beep'ty  v.  U.  8.  Tbust  Co.,  AppVt. 

November  28,  1886. 
Barks  A2n>  Banking — Verbal  Dirbctions  to  Agent  Making  DEPOsrr — Custom. 
Plaintiff's  testator  deUvered  to  one  Crowell  his  check  on  the  People's  Bank  of 
N.  Y.,  payable  to  the  order  of  the  defendant  for  $5,000,  with  verbal  instractions 
to  Crowell  to  deposit  the  same  to  his  credit  with  the  defendant.  Instead  of 
doing  so,  CroweU  delivered  the  check  to  the  defendant,  and,  at  his  request, 
received  from  it  a  certificate  of  deposit  payable  to  himself  as  trustee,  and  after- 
ward drew  the  money  and  converted  it  to  his  own  use.  In  an  action  by  the 
executor  to  recover  of  defendant  the  amount  of  the  deposit,  hdd,  that  the  defend- 
ant, after  receiving  the  testator's  money,  represented  in  the  check  payable  to  its 
order,  had  no  right  to  pay  it  out  except  tipon  his  direction,  and  that  payment  to 
Crowell  as  trustee,  without  any  authority  from  the  testator  upon  which  the 
defendant  was  justified  in  acting,  and  in  the  absence  of  any  custom  of  the  kind 
among  iMmks,  aid  not  relieve  the  defendant  from  liability  for  the  amount  of  the 
dei>osit. 
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Appeal  from  a  judgmeut  entered  upon  an  order  of  the  general  tenn, 
first  department,  affirming  a  judgment  for  $6,038.51,  in  favor  of  the 
plaintin,  entered  upon  the  verdict  of  a  jury,  after  trial  at  circuit,  and 
affirming  an  order  denying  a  motion  for  {i  new  trial  upon  the  judge's 
minutes. 

The  action  was  brought  to  recover  a  deposit  of  $5,000  alleged  to 
have  been  made  with  the  defendant  by  the  plaintiffs  testator.  The 
opinion  states  the  facts. 

Wm,  A.  W,  Stewart,  for  appellant.  J.  Alfred  Davenjport,  for 
respondent. 

Kuqee,  Ch.  J.  On  the  15th  of  November,  1882,  the  plaintiffs 
testator,  J.  Marion  Sims,  delivered  to  one  Crowell  his  checK  on  the 
People's  Bank  of  the  citpr  of  New  York,  payable  to  the  order  of  the 
defendant  for  $5,000,  with  verbal  directions  to  deposit  the  same  to  his 
credit  with  the  defendant.  Instead  of  doing  as  directed,  Crowell 
delivered  the  check  to  the  defendant,  but  requested  and  received  from 
it  a  certificate  of  deposit  payable  to  himself  as  trustee  for  Dr.  Sims,  and 
shortly  thereafter  drew  the  money  thereon,  and  converted  it  to  his  own 
use.  The  defendant  collected  the  money  from  the  People's  Bank  upon 
Dr.  Sims'  check,  and  the  main  question  in  the  case  is,  whether  it  had 
authoritv  to  make  the  payment  it  did  to  Crowell  ? 

It  claims  to  have  acted  in  so  doing  upon  the  strength  of  an  alleged 
custom  among  banks  authorizing  such  a  payment.  Upon  the  tnal, 
however,  the  proof  in  relation  to  such  custom  was  conflicting,  and  the 
question  as  to  its  existence  was  submitted  to  the  jury,  and  found  against 
tne  defendant's  claim. 

Upon  the  transaction  with  this  feature  ehminated,  there  would  seem 
to  be  no  doubt  of  the  defendant's  liability.  The  check  upon  its  face 
imported  the  ownership  of  the  moneys  represented  in  it  by  Dr.  Sims, 
and  his  desire  that  its  custody  should  be  transferred  from  tne  People's 
Bank  to  the  defendant.  This  certainly  did  not  warrant  the  defendant 
in  supposing  that  Dr.  Sims  thereby  intended  to  pay  $5,000  to  Crowell, 
or  place  him  for  any  purpose  in  possession  of  the  fund.  If  he  had  so 
intended  the  check  would  have  been  made  payable  to  Crowell's  order, 
.  and  there  would  have  been  no  need  of  the  agency  of  the  defendant  in 
the  transaction.  The  use  of  the  defendant's  name  as  payee  of  the  check 
indicated  the  drawer's  intention  to  lodge  the  moneys  in  its  custody  and 
place  them  under  its  control,  and  nothing  further  than  this  was  inferable 
from  the  language  of  the  check.  The  check  by  its  terms  authorized  the 
defendant  to  withdraw  from  the  People's  Bank  a  certain  sum  for  a 
purpose  not  disclosed  but  fairly  inferable  from  the  nature  of  the  defend- 
ant's business. 

The  defendant  could  have  refused  to  receive  the  deposit  or  act  as 
Dr.  Sims'  agent  in  transferring  the  funds  from  one  custodian  to  another, 
but  having  accepted  the  office  of  so  doing,  it  was  bound  to  keep  Dr. 
Sims'  moneys  until  it  received  his  directions  to  pay  them  out.  The 
language  of  the  check,  making  the  funds  payable  only  upon  the  order 
of  the  defendant,  imposed  upon  it  the  duty  of  seeing  that  they  were 
not,  through  its  agency,  improperly  disbursed  after  it  had  received 
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them.  They  could  not  safely  pay  out  such  funds  except  under  the 
directi<m  of  their  lawful  owner.  This  they  have  never  received  unless 
the  proof  iiereafter  referred  to  shows  such  authority. 

On  the  trial  the  defendant  offered  in  evidence  a  power  of  attorney 
from  Dr  Sims  to  (Jrowell/  which,  so  far  as  appears,  had  always 
remained  in  the  custody  of  the  People's  Bank,  and  never  came  to  the 
knowledge  of  the  defendant  until  after  the  transactions  in  question. 
This  evidence  was  objected  to  by  the  plaintiff  and  excludea  by  the 
court,  to  which  ruling  the  defendant  excepted.  This  exception  presents 
the  principal  question  in  the  case. 

The  power  of  attorney  reads  as  follows  : 

"  Know  all  men  by  these  presents,  that  I,  J.  Marion  Sims,  of  the 
city  of  New  York,  have  maae,  constituted,  appointed,  and  by  these 
presents  do  make,  constitute  and  appoint  Gilbert  L.  Crowell,  of  the 
same  place,  my  true  and  lawful  attorney  forme  and  in  my  name,  place 
and  stead,  to  collect  and  receive  all  sums  of  money  now  due  or  here- 
after to  become  due  to  me,  whether  from  rents,  accounts,  bonds  and 
mortgages  or  otherwise,  and  upon  payment  thereof  to  give  good  and 
sufficient  receipts  or^other  discharges  therefor. 

**  Also  to  transact  all  my  ordinary  bank  business  at  the  People's  Bank 
in  the  city  of  New  York,  to  draw  checks  on  said  bank,  and  to  indorse 
checks,  promissory  notes,  dmfts  and  bills  of  exchange  for  collection  or 
deposit,  this  power  of  attorney  to  remain  in  force  until  said  bank  is 
notified  of  its  revocation,  giving  and  granting  unto  my  said  attorney 
full  power  and  authority  to  do  and  perform  all  and  every  act  and 
thing  whatsoever,  requisite  and  necessary  to  be  done  in  and  about  the 
premises,  as  fully  to  all  intents  and  purposes  as  I  might  or  could  do  if 
personally  present,  with  full  power  of  revocation,  hereby  ratifying  and 
confinning  all  that  my  said  attorney  or  his  substitute  shall  lawfully  do 
or  cause  to  be  done,  by  witness  hereof.  In  witness  whereof  I  have 
hereunto  set  my  hand  and  seal,  the  fifth  day  of  April,  in  the  year  one 
thousand  eight  hundred  and  seventy. 

i    50  c.  Internal    J  "  J.  MaRION  SiMS.       [1^8.1* 

1  revenue  stamp,  f  .«-.«.«.* vrxi  K^i^ua.      ^^  o.j 

"  Sealed  and  delivered  in  ) 
the  presence  of  f 

"  Charles  L.  Bushnell." 

We  are  of  the  opinion  that  the  exception  was  not  well  taken.  At  the 
time  of  this  transaction  Crowell  made  no  claim  of  acting  as  the 
jreneral  agent  of  Sinis,  and  the  defendant  had  no  reason  to  suppose  that 
he  was  acting  in  such  a  capacity.  It  dealt  with  him  solely  upon  the 
faith  of  the  apparent  authority  inferable  from  his  possession  of  the 
check  and  if  it  was  mistaken  in  supposing  that  that  fact  gave  him 
authority  to  dispose  of  the  fund,  there  is  no  rea»ion  in  equity  or  justice 
why  it  should  not  be  held  to  the  consequences  of  its  error. 

Assuming  for  the  present  that  the  power  of  attorney  gave  Crowell 
authority  in  fact  to  withdraw  the  deposit  from  the  defendant,  yet  the 
defendant  did  not  rely  upon  or  act  on  this  authority.  It  is  by  no 
means  certain  if  the  bank  had  required  Crowell  to  show  his  authority 
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to  dispose  of  Dr.  Sims'  moneys,  an  examination  of  the  power  would 
have  led  to  a  refusal  to  pay  them  out  on  a  stale  paper  antedating  the 
transaction  by  upwards  oi  twelve  years,  and  coachea,  to  say  the  least, 
in,  ambiguous  language.  Further  mquiry  would  immediately  have  led 
to  a  discovery  of  Crowell's  abuse  of  his  employment,  and  the  danger 
threatening  the  security  of  the  fund  intrusted  to  him  to  deposit.  The 
loss  of  the  moneys  in  question  is  directly  traceable  to  the  defendant's 
act  in  paying  Crowell  upon  an  unwarranted  assumption  of  his  authority 
to  receive  them,  and  their  neglect  to  investigate  the  extent  of  his  power. 

But  however  this  may  be,  we  are  of  the  opinion  tliat  the  power  did 
not,  in  fact,  authorize  Crowell  to  withdraw  the  deposit. 

The  defendant  is  not  even  entitled  to  invoke  the  benefit  of  the  rule 
requiring  the  language  of  a  written  instrument  to  be  construed  most 
strictly  against  its  maker,  for  it  did  not  pay  the  money  upon  a  considera- 
tion of  its  provisions,  and  it  stands  now  upon  the  authority  which  the 
power  in  fact  gave  to  Crowell.  If  we  regard  the  authority  intended  to 
be  conveyed  by  the  first  paragraph,  of  the  power  alone,  it  would  hardly 
seem  that  it  embraced  within  its  terms  authority  to  withdraw  deposits 
or  change  investments,  but  when  considered  in  the  light  of  the  rule 
restricting  the  meaning  of  general  words  by  the  si^i^cation  of  those 
associatea  with  them,  it  seems  such  authority  was  still  further  removed 
from  the  intention  of  the  parties.  The  clause  itself  imports  a  general 
power  to  collect  and  receive  all  moneys  due  and  to  become  due  upon 
"  rents,  accounts,  bonds  and  mortgages  or  otherwise,"  and  evidently 
refers  to  such  collections  of  moneys  as  would  be  within  the  ordinary 
duties  of  a  collecting  agent  of  a  business  man. 

Under  well-settled  rules  the  words  "  or  otherwise "  are  limited  in 
their  meaning  by  the  words  "  rents,  accounts,  bonds  and  mortgages '' 
preceding  them,  and  refer  to  debts  and  liabilities  of  a  similar  character, 
and  cannot  reasonably  be  held  to  extend  to  the  collection  of  moneys 
already  received  and  deposited  in  a  solvent  institution,  subject  to  tne 
immediate  disposition  of  the  owner.  To  say  that  the  removal  of  a 
deposit  with  a  solvent  trust  company,  under  the  claim  that  the  agent 
was  thereby  engaged  in  the  business  of  collecting  his  principal's  credits, 
would  seem  to  be  in  violation  of  the  clear  meaning  and  intent  of  an 
authority  to  transact  only  collecting  business. 

Familiar  aiustrations  of  the  application  of  the  rules  of  noscUur  a  sociis 
occur  in  Maiigan  v.  City  of  BrooTdAjn^  98  N.  Y.  595 ;  McOajffm  v. 
City  of  CohoeSy  74  id.  389  ;  Cvmmings  v.  McCuUochy  1  id.  47,  and 
fully  authorize  the  construction  which  we  have  given  to  this  power. 

When,  however,  this  clause  is  considered  in  connection  with  the 
subsequent  provisions  of  the  power,  all  serious  doubt  of  its  meaning 
would  seem  to  be  removed.  The  last  clause  specially  treats  of  the 
powers  intended  to  be  conferred  upon  the  agent  in  dealing  with  banks 
in  the  name  of  his  principal.  If  such  duties  had  been  supposed  to  be 
included  in  the  first  paragraph,  then  the  last  one  has  no  office  to  per- 
form. If  the  authority  "to  collect  and  receive  all  suras  of  money 
now  due  or  hereafter  to  become  due,"  gave  Crowell  power  to  transfer 
and  remove  tnist  deposits  placed  by  way  of  investment  or  otherwise 
in  banking  institutions,  certainly  the  special  provision  authorizing  hitn 
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to  transact  such  busmess  with  the  People's  Bank  was  unnecessary  and 
useless.  Its  insertion  indicates  unmistakably  the  understanding  of  the 
parties  that  the  authority  was  not  supposed  to  be  embraced  in  the  first 
clause  of  the  instrument,  and  was  specially  required  to  be  inserted  in 
order  to  enable  him  to  transact  any  banking  business.  Well-settled 
rules  of  construction  require  us  to  give  effect  to  every  part  of  the  instru- 
ment, and  this  can  be  done  only  by  holding  that  the  last  clause  was 
intended  to  embrace  all  of  the  authority  designed  to  be  conferred  upon 
Growell  to  deal  with  banks  in  Dr.  Sims'  name.  This  view  is  also 
strengthened  by  the  application  of  the  rule  requiring  grants  of  power 
to  be  so  construed  as  to  exclude  the  exercise  of  a  power  in  any  other 
form  or  manner  than  that  specially  authorized.  The  clause  of  the 
power  conferring  authority  to  transact  business  with  the  People's  Bank, 
and  with  that  fenk  alone,  impliedly  prohibited  such  transaction  with 
any  other  banking  institution. 

We,  therefore,  think  that  the  evidence  in  question  was  properly 
excluded. 

The  circumstance  that  it  was  the  custom  of  the  trust  company  to 
require  the  signature  of  a  customer  to  accompany  a  deposit  was  one 
adopted  for  the  safety  and  protection  of  the  bank,  which  they  were  at 
liberty  to  enforce  or  omit  as  it  deemed  best  under  the  circumstances. 
It  could  not  affect  its  liability  to  the  real  owner  for  moneys  actually 
received  by  it,  or  the  legal  effect  of  a  transaction  by  which  it  came 
into  the  possession  of  another's  property. 

We  think  the  evidence  of  ratification  by  Dr.  Sims  of  the  act  of 
Crowell  in  making  the  deposit  in  question  as  he  did,  was  not  sufficient 
to  authorize  the  submission  of  that  question  to  the  jury. 

On  the  whole  case  we  are  of  the  opinion  that  no  error  was  committed 
on  the  trial,  and  that  the  judgment  should  be  affirmed. 

All  concur,  except  Bapallo,  J.,  not  voting. 

Judgment  affirmed. 


Vol.  VIII.— 48 
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SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 


Shoe  and.Leathbb  Bank  v.  Wood  et  al. 

October  23,  1886. 
Negotiable  Instrument  —  Promissory  Note  not  in  Kentucky  —  Defenses — 

CJONSTITUTIONAL  LaW. 

Promissory  notes  made  and  signed  by  the  makers  in  Eentacky,  where  they 
resided,  were  made  oayable  at  the  Kentucky  National  Bank,  in  that  State,  and 
then  sent  by  mail  to  the  payees  in  Massachusetts.  HM,  that  they  were  Kentucky 
contracts,  to  be  tovemed  by  the  laws  of  that  Commonwealth. 

By  the  laws  of  Kentucky  promissory  notes  are  not  negotiable  paper,  and  such 
contracts  are  subject  to  any  defense,  discount  or  offset  that  the  makers  might 
have  against  the  original  payees  or  any  intermediate  assignor  before  notice  of  the 
assignment. 

There  appears  to  be  no  constitutional  provision  forbidding  such  a  statute. 

Action  of  contract  to  recover  upon  three  promissory  notes,  dated 
Louisville,  K!y.,  May  10,  16  and  24,  respectively,  1883,  each  being  for 
$1,624.22,  and  as  follows :  "  Six  months  after  date,  we  promise  to  pay 
to  the  order  of  Macomber  &  Greenwood  sixteen  hundred  and  twenty- 
four  23-100  dollars,  without  defalcation,  value  received,  negotiable  and 
payable  at  the  Kentuckv  National  Bank."  The  notes  were  each  signed 
''  Geo.  F.  Wood  &  Co."  and  indorsed  "Macomber  &  Greenwood." 

The  plaintiff  is  a  national  bank,  organized  under  the  United  States 
banking  laws  and  located  at  Boston,  Mass.  The  defendant  is  a  firm, 
compo^  of  George  F.  Wood  and  William  C.  Caye,  both  residing  at 
and  carrying  on  business  in  Louisville,  Ky.,  as  auctioneers  and  com- 
mission merchants.  The  Kentucky  National  Bank  is  a  bank  organized 
in  Kentucky  under  the  United  States  banking  law.  The  firm  of  Wal- 
lace &  Macomber  was  composed  of  George  Wallace  and  G.  B.  Macom- 
ber, and  carried  on  the  boot  and.  shoe  business  in  Boston  for  a  number 
of  years,  but  dissolved  in  the  early  part  of  1883,  and  was  succeeded  by 
the  firm  of  Macomber  &  Greenwood,  composed  of  the  aforesaid  G.  B. 
Macomber  and  A.  Greenwood,  as  general  partners,  and  George  Wdlace, 
as  special  partner. 

At  the  trial  in  the  superior  court  there  was  evidence  tending  to  show 
that  before  the  making  of  the  notes  in  suit  Wallace  &  Macomber  had 
received  three  notes  signed  by  the  defendants,  amormting  in  all  to  the 
sum  of  $5,667.15,  which  had  been  discounted  by  the  plaintiff  bank  for 
Wallace  &  Macomber,  and  fell  due  on  several  dates,  m  the  month  of 
June,  1883 ;  that  Wallace  ifc  Macomber  had  sent  out  certain  goods  to 
the  defendants  to  be  sold,  the  proceeds  to  be  applied  toward  paying 
the  notes,  but  the  proceeds  not  being  sufficient  for  that  purpose,  the 
defendants,  in  said  June,  drew  on  Wallace  &  Macomber  for  several 
thousand  dollars  with  which  to  pay  said  notes ;  that  said  drafts  were 
honored  and  said  notes  paid  thereby ;  that  in  the  month  of  June,  1883, 
G.  B.  Macomber  wrote  to  the  defendants  from  Boston  that  there  were 
some  goods  on  band  belonging  to  Wallace  &  Macomber,  of  which  Mr. 
Wallaoe  had  control ;  that  Mr.  Wallace  was  settling  the  affairs  of  the 
old  concern  and  wished  some  notes ;  and  that  he  would  forward  the  goods 
when  the  time  came. 
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Three  notes,  corresponding  in  every  respect  with  the  three  in  suit,  except 
that  the  payees  were  Wallace  &  Macomber,  were  sent  by  the  defend- 
ants by  mail  from  said  Louisville  to  Mr.  Macomber  in  response  to  his 
letter.  Mr.  Macomber  then  returned  these  notes,  saying  he  did  not 
wish  to  indorse  then  as  the  concern  had  dissolved,  and  requesting  that 
they  be  made  payable  to  the  order  of  Macomber  &  Greenwood.  The 
present  notes  in  suit  were  then  made  and  signed  by  the  defendants  in 
Louisville,  and  mailed  to  Macomber  &  Oreenwood  in  Boston  and  by 
them  received ;  and  one  of  them,  to  the  amount  of  $1,624.22,  was  dis- 
counted by  the  plaintiff  bank  for  Macomber  &  Greenwood,  at  six  per 
cent,  and  passed  to  their  credit,  they  keeping  an  account  with  the 
plaintiff  bank,  on  the  19th  day  of  June,  1883.  The  other  two  notes 
were  discounted  by  the  plaintiff  bank  for  Macomber  &  Greenwood  on 
the  29th  day  of  June,  1883,  at  six  per  cent,  and  passed  to  their  credit. 
Mr.  Wallace  and  the  firm  of  Macomber  &  Greenwood  subsequentlv 
Bent  to  the  defendants  to  be  sold  a  part  of  the  goods,  in  accordance  with 
their  agreement,  the  net  proceeds  of  which  amounted  to  but  $1,128.07, 
which  the  defendants  have  paid  on  account  of  said  notes.  In  the  month 
of  August,  1883,  Macomber  &  Greenwood  failed,  and  were  unable  to 
deliver  the  remainder  of  the  goods  to  meet  said  notes,  although  the 
defendants  were  ready  to  receive  them ;  and  the  defendants  were 
informed  of  said  failure,  and  were  informed  some  thirty  days  before 
the  notes  in  suit  fell  due,  that  the  said  notes  had  been  discounted  by 
the  plaintiff  bank.  So  far  as  the  evidence  admitted  by  the  court  went, 
the  sole  consideration  of  said  notes  was  the  agi'eement  to  deliver  said 
goodSf  and  if  the  defendants  had  paid  said  notes  according  to  their 
tenor,  then  there  would  have  been  due  to  defendants  from  Macomber 
&  Greenwood  the  amount  sought  to  be  recovered  in  this  action. 

The  plaintiff  offered  to  prove  that  Macomber  &  Greenwood  in  June, 
1883,  on  the  days  of  or  the  days  following  the  discount  of  these  notes  in 
suit,  furnished  to  Mr.  Wallace  the  amount  of  discount  of  these  notes,  to 
enable  Wallace  to  take  np  for  Wood  &  Co.  their  notes  that  fell  due 
in  said  June,  which  had  been  discounted  by  the  plaintiff  bank  for 
Wallace  &  Macomber,  and  that  said  money  was  never  repaid.  This  evi- 
dence the  court  rejected,  to  which  the  plaintiff  duly  excepted. 

The  defendants  offereii  in  evidence  as  the  law  of  the  State  of  Ken- 
tucky :  General  Statutes  of  Kentucky,  cliap.  22,  §§  6,  21. 

The  court  ruled  that  the  notes  signed  and  payable  in  Kentucky  and 
mailed  in  Kentucky  by  defendants  to  Macomber  &  Greenwood  in 
Massachusetts  were  governed  by  the  laws  of  Kentucky,  to  which  ruling 
the  plaintiff  excepted,  claiming  that  the  notes  weregovemed  by  the 
laws  of  Massachusetts  and  that  the  said  statutes  of  Kentucky  were  in 
contravention  of  public  policy,  in  violation  of  the  Constitution  of  the 
United  States,  and  were  not  applicable  to  a  national  bank,  and  should 
not  be  enforced  by  a  Massachusetts  court. 

At  the  close  of  the  evidence  the  court,  at  the  request  of  the  defend- 
ants, ruled,  on  the  whole  evidence,  that  there  was  no  consideration 
except  for  $1,128.07,  which  had  been  paid  for  these  notes  and  ordered 
a  verdict  for  the  defendants,  and  the  plaintiff  alleged  exceptions. 

S.  D.  Hyde,  for  plaintiff.    A.  JBemenway  and  J).  F.  Kimhally  for 

defendants.  Digitized  by '  .  C 


340  The  Eastern  Reporter.  [Mass. 

Gardner,  J.  1.  The  defendants  contend  that  the  notes  in  suit  were 
made  in  Massachusetts  and  that  the  laws  of  this  State  are  to  govern  the 
contracts.  The  defendants,  the  makers  of  the  notes,  resided  in  Kentucky. 
They  made  and  signed  tlie  notes  at  Louisville  in  that  State,  and  then 
sent  them  by  mail  to  the  payees  in  Massachusetts.  By  their  terms, 
they  were  payable  at  the  Kentucky  National  Bank,  a  bank  organized 
in  Kentucky  under  the  United  States  banking  law.  Under  our  decisions, 
these  various  circumstances  determine  the  place  where  the  contract  was 
executed  and  where  it  was  to  be  consummated.  It  was  clearly  a 
Kentucky  contract  and  is  to  be  governed  by  the  laws  of  that  Common- 
wealth. Pine  V.  Smithy  11  Gray,  38  ;  Carnegie  v.  Morrison^  2  Mete 
381 ;  Orcutt  v.  Nelson^  1  Gray,  536 ;  MUlikm  v.  Pratt^  125  Mass. 
374. 

2.  The  defendants  put  in  evidence  the  General  Statutes  of  Kentucky, 
chapter  22,  section  6,  which  provides  that  all  bills  or  notes  for  money  or 
property  shall  be  assignable,  so  as  to  vest  the  right  of  action  in  the 
assignee,  but  except  in  the  case  of  bills  of  exchange,  this  shall  not 
impair  the  right  to  any  defense,  discount,  or  offset  that  the  defendant 
has  and  might  have  used  against  the  original  obligee,  or  any  intermediate 
assignor,  before  notice  of  the  assignment.  At  the  argument  the  defend- 
ants, without  objection  on  the  part  of  the  plaintiff,  cited  Kentucky 
cases,  for  the  purpose  of  showing  that  promissory  notes  are  not  com- 
mercial paper  m  Kentucky.  Schooling  v.  MoGhse^  1  Mon.  232;  The 
Sharper  v.  EcoleSy  5  Monr.  69,  72  ;  CaidweU  v.  Cooh^  5  Littell,  181  ; 
Prather  v.  Weissinger,  10  Bush,  117,  126,  127;  Hyatt  v.  Bwnk  of 
Keniuchy,  8  id.  193,  199  ;  LockeU  v.  TripleU,  2  B.  Monr.  39 ;  Clay  v. 
McClanahan,  5  id.  241 ;  True  v.  Triplett,  4  Mete.  (Ky.)  57 ;  Tfumison 
v.  JUoore,  4  Monr.  79. 

The  bill  of  exceptions  does  not  find  that  these  cases  were  not  before 
the  court  at  the  trial.  The  superior  court  ruled  in  substance  that  the 
notes  in  suit  are  subject  to  any  defense,  discount  or  offset,  that  the 
defendants  might  have  and  might  have  used  against  the  original  obligees, 
Macomber  &  Greenwood,  or  any  intermediate  assignor  before  notice  of 
the  assignment  in  accordance  with  the  provisions  of  the  General  Stat- 
utes of  Kentucky,  chapter  22,  section  6.  An  examination  of  the  cases 
above  cited  shows  that  the  ruling  of  the  superior  court  was  in  accord- 
ance with  the  decisions  of  the  courts  in  Kentucky  upon  this  subject- 
matter.  But  independent  of  these  decisions,  we  cannot  say  that  the 
ruling  of  the  superior  court  was  incorrect. 

3.  After  the  construction  put  upon  the  statute  by  the  court,  it  remained 
to  determine  whether  there  was  any  failure  of  consideration  of  the  notes 
in  suit.  Tte  sole  consideration  of  the  notes  was  the  agreement  to 
deliver  certain  goods.  The  payees,  Macomber  &  Greenwood,  failed 
"  and  were  unable  to  deliver  tne  remainder  of  the  goods  and  meet  said 
notes.''  The  court  ruled  that  there  was  no  consideration  except  for 
$1,128.07,  which  had  been  paid  for  the  notes.  This  ruling  was  correct. 
The  notes  were  not  negotiable  promissory  notes,  and  failure  of  consid- 
eration could  be  set  xrp  as  matter  of  defense  thereto. 

4.  The  evidence  offered  by  the  plaintiffs  and  excluded  by  the  court, 
relative  to  the  transactions  between  Macomber  &  Greenwood  and  Wal- 
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lace  and  Macomber  was  properly  rejected.  It  related  to  matters  con- 
cerning which  neither  the  plaintiffs  nor  the  defendants  had  any  knowl- 
edge.   Thev  were  clearly  res  inter  alios. 

5.  The  plaintiff  finally  contends  that  this  Kentncky  statute  is  in  con- 
travention of  the  Constitution  and  laws  of  the  United  States.  We  see 
no  reason  why  Kentucky  may  not  enact  a  law  making  the  liabilities  of 
signers  of  commercial  paper  made  and  payable  within  its  Umits  entirely 
dmerent  from  the  laws  of  other  States  respecting  such  liabilities  and 
by  statute  change  absolutely  the  operation  of  the  law  merchant  so  far 
as  it  affects  contracts  made  and  to  be  performed  within  the  State.  The 
Constitution  of  the  United  States  presents  no  obstacle  to  the  exercise  of 
such  a  power  by  the  several  States.  The  plaintiff  has  not  referred  us 
to  any  authorities  or  decisions  in  support  oi  his  claim  that  the  statute 
of  Kentucky  is  in  conflict  with  any  law  of  the  United  States.  Upon 
the  rulings  of  the  court  there  remained  no  undisputed  facts*  Kline  v. 
Bakety  99  Mass.  253,  235.  There  was  nothing  m  dispute  which  enti- 
tled the  plaintiff  to  go  to  the  jury. 

Exceptions  overrided. 

Holmes  v.  Turner's  Falls  Lumber  Co. 

October  23,  1886. 

GBAirroR  Ain)  Grantee— Mortgagor  and  Mortgagee— Landlord  and  Tenant. 

Plaintiff's  grantor  had  acquired  his  title  to  the  premises  in  question  by  entry 
under  a  mortgage  which  had  been  assigned  to  him  as  collateral  security.  The 
defendants  claimed  that  this  sale  was  invalid  on  the  ground  that  the  holder  of  a 
mortgage  as  collateral  security  could  not  alone  execute  the  power  of  entry  and 
sale  tnereunder.  Hdd,  that  as  against  the  defendants,  who  were  tenants  and 
showed  no  title,  it  was  immaterial  whether  the  sale  was  good  or  not,  inasmuch 
as  the  deed  to  the  plaintiff  operated  as  an  assignment  to  him  of  the  mortgage 
tinder  which  the  entry  was  made. 

When  a  line  runs  across  a  road  and  then  runs  "  by  the  said  road  on  the  east- 
erly and  northerly  side  thereof,"  the  boundary  is  the  easterly  and  northerly  side 
of  the  road,  unless  a  contrary  intention  appears  on  the  face  of  the  deed.* 

The  relation  of  landlord  and  tenant  is  not  created  between  a  mortgagee  and 
the  lessee  of  the  mortgagor  by  the  mortgagee  entering  under  his  mortgage  for 
condition  broken ;  and  the  rule  that  a  tenant  cannot  cQspute  his  landlord's  title 
does  not,  therefore,  apply  in  such  a  case. 

Writ  of  entry  against  the  Turner's  Falls  Company  and  the  Turner's 
Falls  Lumber  U6mpany  to  recover  possession  of  ana  try  the  title  to  a 
strip  of  land  lying  upon  the  easterly  side  of  Connecticut  river,  at 
Turner's  Falls.  The  case  was  tried  in  the  superior  court,  on  a  plea  of 
nuL  disseizin. 

There  was  a  verdict  for  the  demandant,  and  the  tenant  alleged  excep- 
tions to  rulings  and  refusals  to  rule  of  the  presiding  justice. 

S.  T.  Field  and  F.  O.  Fessenden^  for  demandant.  O.  M.  Steams 
and  A.  De  Wolf^  for  teoant. 

Field,  J.  It  is  difficult  to  deal  with  these  exceptions,  because  they 
are,  in  parts,  obscure,  and  it  is  impossible  to  apply  all  the  deeds  put  in 
evidence  to  the  land.  The  "demandant  had  no  other  title,  excepting 
such  as  he  acquired  by  the  sale  under  the  mortgage."  The  tenants 
asked  the  court  to  rule  that  this  sale  "was  invalid  and  the  deed  under 

*  See  6  East.  Rep'r,  116.  •     • 
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it  invalid."  The  court  ruled  that  '^  the  sale  was  a  good  sale  and  the 
deed  valid."  This  mortgage  was  given  by  Holmes  and  Wood  to  Timo- 
thy M.  Stonghton,  on  April  10,  1869.  Stoughton  released  two  traeta 
of  land  from  the  mortgage,  and  afterward,  on  May  22, 1877,  assigned 
the  mortgage,  with  others,  to  Peleg  Adams.  The  tracts  released  appa- 
rently did  not  include  any  part  of  the  land  demanded.  The  assignment 
of  the  mortgage  was  made  as  "  collateral  security."  On  February  28, 
1882,  Adams  duly  made  entry  upon  the  land  for  breach  of  the  condi- 
tions of  the  mortage,  and  duly  made  and  recorded  a  certificate  of  such 
entry,  and,  having  pursuant  to  the  power  of  sale  contained  in  the  mort- 
gage advertised  the  premises  for  sale,  excepting  the  two  tracts  which 
nad  been  released,  he,  on  said  February  28,  1882,  after  he  had  made 
entry,  sold  the  premises  advertised  iu  parcels,  selling  the  last  parcel  to 
the  demandant  and  giving  him  a  deed.  The  tenants  daim  that  this 
sale  was  invalid,  because,  as  they  say,  Adams  held  the  note  and  mort^ 
gage  as  '^collateral  security,"  and  Stoughton  still  had  an  interest  in  it, 
and  Adams  alone  could  not  execute  the  power,  and  because  the  sale 
and  the  deed  given  in  pursuance  of  the  sale,  included  the  whole  of  the 
old  road,  whife  the  mortgage  only  conveyed  the  land  to  the  central  line 
of  the  road.  It  is  immaterial,  we  think,  whether  this  sale  was  good  or 
not.  If  it  was  not  a  good  sale,  the  deed  of  Adams  to  the  demandant 
operated  as  an  assignment  to  the  demandant  of  the  mortgage,  under 
"vnuch  an  entry  upon  the  land  had  been  made,  and  such  a  mortgage^ 
title  would  support  the  action  against  these  tenants,  who  show  no  tiUe. 
Raven  v.  AdamSy  i  Allen,  80,  93 ;  Brown  v.  Smiih^  116  Mass.  108. 

The  tenants  also  claimed  "  that  the  location  of  the  1764  road  was 
such  that  if  the  demandant  was  restricted  to  the  easterly  side  of  said 
road  and  did  not  acquire  title  to  any  part  of  said  road  westerly  of  the 
*  easterly  and  northerly  side,'  then  none  of  the  premises  occupied  by 
the  tenants  and  described  in  the  demandant's  wnt  would  be  included 
or  touched,"  and  thev  asked  the  court  to  rule  that  "  no  part  of  the  road 
along  the  line,  described  as  aforesaid,  passed  by  the  Smalley  deed,  and 
that  the  premises,  conveyed  by  said  deed  on  said  line,  extended  only  to 
the  easterly  and  northerly  side  of  the  road."  The  court  ruled  that 
"  the  deed  conveyed  to  the  center  of  the  road,  and  passed,  by  the  inter- 
mediate conveyance,  title  to  the  said  center  to  the  demandant,  provided 
Smalley  owned  to  the  center  of  the  road."  This  Smalley  deed  is  the 
deed  of  quit-claim  of  William  Smalley  to  Reuben  Shattuck,  dated 
February  24,  1795,  and  the  premises  are  described  as  "  beginning  on 
Connecticut  river  at  the  head  of  the  falls,  at  the  south-west  comer  of 
the  lot  No.  47,  recorded  to  Stephen  Williams;  thence  running  east  45 
degrees  north,  across  the  road,  leading  to  Pendell's  feny ;  thence  by 
sam  road,  on  the  easterly  and  northerly  side  thereof,  to  Fall  River,  by 
the  bridge ;  thence,''  etc. 

If  this  deed  conveyed  the  land  to  the  center  line  of  the  road,  it  may 
be  conceded  that  the  subsequent  deeds  conveyed  to  this  center  Une. 
We  think  that  the  ruling  of  the  court  upon  tne  construction  of  thia 
deed  was  wrong.  When  a  line  runs  across  a  road  and  then  runs  "  by 
tiie  said  road  on  the  easterly  and  northerly  side  thereof  "  the  boundary 
is  the  easterly  and  northerly  side  of  the  road,  unless  a  contrary  intent 
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appears  on  the  face  of  the  deed,  and  we  can  find  nothing  in  the  deed 
which  shows  any  intention  to  convey  to  the  center  line  of  the  road. 
The  words  are  express  that  the  boundary  is  not  on  the  road,  but  on  the 
easterly  and  nortnerly  side  of  it.  Sioley  v.  Solden^  10  Pick.  249 ; 
Phillips  V.  Bowers^  7  Gray,  25 ;  Smith  v.  Slocwnby  9  id.  36  ;  Brainard 
V.  B,  cfe  If.  T.  a  R.  R.  Co.,  12  id.  410 ;  Boston  v.  Richardson,  13 
Allen,  146 ;  Peck  v.  Denniston,  121  Mass.  17. 

In  1764  a  road  was  laid  out,  which,  as  claimed  by  the  tenants,  ran 
through  the  land  named  in  the  writ.  The  demandant  claimed  that  no 
part  of  the  1764  road  ran  through  said  land.  The  tenants  claimed  that 
the  road  "to  Pendell's  ferry  "  named  in  the  Smalley  deed  was  the  road 
of  1764,  but  this  was  disputed  by  the  demandant. 

The  demandant  contends  that  this  request  asked  the  court  to  rule  that 
the  road  laid  out  in  1764  was  the  road  mentioned  in  the  Smalley  deed, 
and  that  this  was  a  fact  in  controversy,  but  the  exception  is  to  the  rul- 
ing as  well  as  to  the  refusal  to  rule,  and  the  ruling  is  erroneous,  whether 
or  not  it  be  held  to  imply  that  the  road  mentioned  in  the  deed  is  the 
road  as  laid  out  in  1764. 

The  demandant  also  contends  that  this  ruling  became  immaterial  by 
reason  of  the  verdict.  The  jury  found  for  the  demandant,  as  to  that 
portion  of  the  demanded  premises  which  lies  easterly  of  the  brown 
tine,  marked  by  the  jury  on  a  plan,  which  brown  line  "  is  the  center 
line  of  the  old  road  and  is  tKo  westerly  boundary  line  of  the  demandant's 
land."  The  demandant  contends  that  the  old  road,  mentioned  in  the 
verdict,  is  not  the  road  as  laid  out  in  1764,  but  the  road  actually  traveled 
when  Timothy  M.  Stoughton  ponveyed  the  premises  to  Holmes  and 
Wood  by  deed  dated  April  10,  1869,  and  that  the  center  line  of  this 
road  was  easterly  of  the  easterly  side  of  the  road  as  laid  out  in  1764. 
It  is  not  distinctly  stated  whether  the  tenants  admitted  or  denied  that 
there  was  a  road  actuallv  traveled  from  1805  to  1870,  which  lay  easterly 
of  the  road  as  laid  out  m  1764.  If  there  were  and  this  is  the  road  men- 
tioned in  the  verdict,  and  if  the  center  line  of  it  lay  easterly  of  the  east- 
erly side  of  the  road,  as  laid  out  in  1764,  and  the  road  as  thus  laid  out 
was  the  road  referred  to  in  Smalley's  deed,  then  it  is  immaterial  whethei 
this  deed  conveyed  to  the  center  line  of  this  road  or  only  to  the  easterly 
and  northerly  side  of  it.  It  was  a  question  of  fact,  however  whether 
there  was  such  a  road  easterly  of  the  location  of  1764,  and  also  a  ques- 
tion of  fact,  where,  on  the  ground,  the  road  of  1764  was  located,  and 
whether  this  location  was  included  in  the  demanded  premises,  or  any 
part  of  them,  and  we  cannot  see  that  the  tenants  conceded  that  the  con- 
tention made  by  the  demandant,  in  these  respects,  was  true,  or  that  it 
necessarily  follows  from  any  conceded  facts  that  this  contention  was 
true,  and,  therefore,  we  cannot  say  that  the  ruling  of  the  court,  which  we 
have  held  to  be  erroneous,  were  rendered  immaterial  by  the  verdict. 
There  is  no  suggestion  in  the  exceptions  that  the  court  considered  that 
it  was  or  had  become  immateriaL 

The  exceptions  state  that  ^^  the  case  was  tried  on  plea  of  nitl  disseisin 
alone."  This  put  in  issue  the  title  of  the  demandant.  The  demandant 
put  in  evidence  a  lease  from  Holmes  and  Wood,  duly  recorded  and 
dated  May  11, 1872,  whereby  a  tract  of  land  was  demised  by  them  to 
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the  Turner's  Falls  Lumber  Company,  one  of  the  tenants  in  this  action^ 
for  a  term  of  twenty  years  from  October  3, 1867,  and  he  claimed  "  that 
the  premises  described  in  said  lease  were  the  same  sought  to  be 
recovered  in  this  action."  The  court,  upon  the  request  of  the  plaintiff, 
ruled,  as  matter  of  law,  that  the  tenant,  the  Turner's  Falls  Lumber 
Company,  could  not  dispute  the  title  of  the  landlord  in  this  action,  to  so 
much  of  the  demanded  premises  as  were  included  in  said  lease,  while 
occupying  the  sauie  under  said  lease,  and  that  in  ordei  to  enable  the 
lessee  to  dispute  the  landlord's  title  to  the  premises  included  in  said 
lease,  the  tenant  must  either  surrender  said  lease,  or  disclaim  to  hold 
under  it,  or  show  that  it  was  induced  to  enter  into  it  through  fraud  or 
mistake."  The  demandant's  claim  of  title  was  aa  follows  :  Two  deeds 
of  William  Smalley  to  Reuben  Shattuck,  both  dated  February  4, 1795. 

The  title  conveyed  by  these  deeds  passed  by  mesne  convevances  to 
Timothv  M.  Stoughton  on  or  before  June  15,  1839.  Stoughton  con- 
veyed the  premises  to  Holmes  and  Wood  by  deed  dated  April  10, 1869, 
and  the  same  day  Holmes  and  Wood  conveyed  the  same  premises  in 
mortgage  to  Stoughton,  who,  on  March  22, 1877,  assigned  the  mortgage 
to  Peleg  Adams,  and  Adams,  on  March  18,  1882,  sold  the  same  under 
a  power  contained  in  the  mortgage  to  the  demandant,  and  on  April  1, 
1882,  delivered  a  deed  to  him.  Holmes  and  Wood  executed  a  lease  to 
the  Turner's  Falls  Lumber  Company  on  May  11, 1872.  At  this  time 
Holmes  and  Wood  were  mortgagors  and  Stoughton  was  mortgagee,  and 
the  demandant  has  Stou^ton's  title.  The  demandant  is  Julian  Holmes, 
a  different  person  from  I^'athaniel  Holmes,  who  was  one  of  the  lessors. 
The  demandant  in  bringing  this  writ  of  entry  to  recover  possession  of 
the  land,  if  it  is  includSl  in  the  lease,  must  deny  that  the  lease  is  good 
against  him,  on  the  ground,  probably,  that  a  lease  by  a  mortgagor  does 
not  convey  an  interest  in  the  land  as  against  a  prior  mortgagee.  There 
is  no  evidence  that  the  demandant  has  ever  recognized  the  Turner's 
Falls  Lumber  Company  as  his  tenant,  and  the  demandant  by  his  suit 
elects  to  treat  the  tenant  as  a  disseizor.  The  lessee  is  not  by  virtue  of 
the  lease  and  by  occupying  under  it  a  tenant  of  the  demandant,  nor  is 
the  demandant  his  landlord.  The  demandant  claims  by  a  title  para- 
mount to  that  of  the  lessee,  and  the  lessee  cannot  set  up  the  lease  as  a 
defense  to  this  suit,  and  it  is  not  estopped  by  the  lease  rrom  disputing 
the  demandant's  title. 

If  the  lessor,  or  any  person  claiming  under  the  lessor  by  a  title  subse- 
quent to  the  date  of  the  lease,  had  brought  suit  against  the  lessee  to  recover 
tne  rent,  the  lessee,  while  occupying  under  the  lease,  could  not  dispute 
the  suflBiciency  of  the  plaintiff's  title.  A  prior  mortgagee  might  enter 
and  the  tenant  might  attorn  to  him  and  this  would  be  a  good  defense 
to  an  action  by  the  mortgagor,  or  those  claiming  under  him,  for  rent 
accruing  subsequently  to  the  entry.  The  lessee  wonld  thus  become  the 
tenant  of  the  mortgagee,  but  until  such  an  entry  and  until  the  lessee 
attorns  to  the  mortgagee,  or  until  the  mortgagee  requires  the  lessee  to 
pay  rent  to  him,  the  mortgagee  and  lessee  are  strangers.  This  ruling 
cannot  be  sustained.  Smith  v.  Shepard^  15  Pick.  147 ;  Welch  v.  Adamsy 
1  Mete.  494;  Hamen  v.  Adarm^  4  Allen,  80,  93;  Ruaaell  v.  AUen^  2 
id.  42;  Ellis  v.  B.  <b  H.  R.  R.  Co,,  107  Mass.  1,  36 ;  Mobb.  H.  Z. 
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Jns.    Co.  V.  WUeoriy  10  Mete.   126 ;  Cook  v.   Johnaon^  121   Mass. 
326. 

Exceptions  sustained. 

Gaylord  v.  King. 

October  22,  1886. 

Qbantob  and  Grantee  —  Public  Way — Shade  Trees — License. 

Grants  of  land  bounding  on  a  way  of  which  the  grantor  is  the  owner  will  not 
be  held  to  extend  to  the  center  of  the  way  when  a  clear  intention  to  the  contrary 
is  to  be  gathered  from  the  language  of  the  deed  construed  in  the  light  of  existing 
circumstances. 

The  fact  that  shade  trees  planted  by  the  plaintiff  in  a  public  way  in  front  of 
her  premises  had  remained  there  sixteen  or  seventeen  years  without  objection, 
and  that  plaintiff  had  mowed  the  grass  there  for  nearly  thirty  years,  does  not 
raise  a  conclusive  l^^l  presumption  that  the  trees  were  planted  pursuant  to  a 
license  from  the  municipal  officers. 

Action  of  tort  for  removing  shade  and  ornamental  trees,  the  property 
of  plaintiff,  standing  in  front  of  her  residence  in  East  street  in  Amherst, 
wiuiont  license,  and  for  breaking  and  entering  her  close  and  converting 
the  same  trees  to  defendant's  own  use.  The  answer  was  a  general  deni^ 
and  that  defendant  was  one  of  the  selectmen  of  Amheret,  who  had  care 
of  said  street,  under  the  authority  of  the  town,  and  caused  the  traveled 
road  and  path  to  be  widened ;  that  he,  acting  as  highway  surveyor  and 
one  of  the  selectmen,  and  under  the  authority  of  the  board  of  select- 
men, caused  the  trees  to  be  removed,  and  also  that  Amherst  was  the 
owner  of  the  land  and  soil  upon  and  within  which  the  trees  were  stand- 
ing. It  was  admitted  that  plaintiff  owned  the  premises  and  residence, 
in  front  of  which  on  East  street  three  valuable  shade  trees  stood  for 
sixteen  or  seventeen  years,  and  that  defendant  in  October,  1883,  without 
notice  to  or  leave  from  the  plaintiffs,  caused  the  trees  to  be  taken  away 
by  a  person,  who  used  them  for  wood. 

The  case  was  referred  to  an  auditor,  who  reported  that  the  plaintiff, 
at  the  time  of  setting  out  the  trees  in  question,  had  no  authority  or 
license,  either  verbal  or  written,  to  do  the  same  from  the  selectmen,  road 
commissioners,  or  any  municipal  officer  of  Amherst.  But  it  was 
admitted  that  no  objection  was  made  to  planting  or  maintaining  the 
trees  by  any  officer  of  Amherst,  or  the  public,  or  any  one.  The  trees 
in  front  of  the  plaintiff's  premises,  removed  by  the  defendant,  stood  in  a 
grass  plot,  from  which  she  had  mowed  the  grass  since  she  occupied  them 
in  1854. 

The  plaintiff's  land  in  1789  was  owned  by  Ebenezer  Mattoon,  and  in 
conveying  «aid  land  in  1830  he  bounded  the  same  west  on  East  street. 
In  November,  1787,  Amherst  voted  to  sell  some  part  of  the  town  high- 
ways and  chose  a  committee  to  dispose  of  said  highway,  or  any  part  thereof, 
as  they  might  think  proper.  On  January  14,  1788,  the  committee 
reported  at  a  meeting  of  the  inhabitants,  that  they  had,  pursuant  to  the 
instructions  of  the  town,  laid  out  and  surveyed  certain  new  ways,  had 
measured  out  and  bounded  the  several  pieces  in  the  front,  rear  or  sides 
of  each  man's  lot,  bounded  on  the  new  surveyed  ways,  which  pieces  of 
land  the  town  would  sell  to  the  respective  owners  of  the  lots,  if  they 
thought  proper.  The  committee  also  appraised  each  lot,  giving  the 
Vol.  Vm.-44  C c^r^n\o 
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quantity  of  land  in  acres  and  rods  and  the  amount  of  land  for  each  man 
to  purchase.  The  report  contained  one  hundred  and  forty-three  pieces 
of  land. 

The  town  voted  to  accept  the  report  of  the  committee,  that  the  tracts 
of  land  laid  out  and  described  to  tne  persons  respectively  named  in  said 
report  "  be  and  hereby  are  panted  in  fee  to  the  said  persons  and  their 
heirs  respectively/'  on  condition  that  they  pay  the  sums  at  which  the 
several  tracts  were  respectively  appraised  to  the  town  treasurer,  or  give 
security,  and  that  whenever  said  payment  should  be  made  or  security 
given,  the  town  way  in  each  tract  respectively  should  be  discontinued . 

East  street  was  by  said  proceedings  narrowed  at  the  place  in  question 
and  afterward  was  still  further  narrowed  to  Its  present  dimensions. 

In  November,  1809,  Ebenezer  Mattoon,  then  owner  of  plaintiffs 
premises,  and  two  others  petitioned  the  selectmen  of  Amherst  to  insert  an 
article  in  the  next  town  meeting  warrant,  to  see  if  the  town  would 
allow  them  to  straighten  their  fences  on  the  east  side  of  the  highway 
from  Mattoon's  garden  fence  to  the  land  leading  to  Clapp's  house,  by 
extending  them  a  few  feet  into  the  highway  and  make  such  order  thereon 
as  might  be  thought  proper.  At  a  meeting  of  qualified  voters  Decem- 
ber 7, 1809,  it  was  voted  that  a  committee  be  appointed  to  view  the 
premises  where  the  alteration  was  prayed  for,  and  report  to  the  town  at 
a  future  meeting.  A  committee  was  chosen,  which  at  the  March  meet- 
ing, 1810,  recommended  to  the  town  to  grant  the  petitioners  and  others, 
named  in  their  report,  the  lands  in  front  of  their  respective  lots,  as 
described  in  a  plan  exhibited,  on  payment  of  certain  sums,  which  were 
affixed  to  each  person's  name,  Ebenezer  Mattoon  being  one  of  the  per- 
sons so  named,  the  amount  of  land  to  be  granted  to  said  Mattoon  being 
thirteen  rods  at  the  price  of  $13. 

At  a  legal  town  meeting  April  2, 1810,  it  was  voted  to  accept  the 
report  of  the  committee  appointed  at  the  last  December  meeting,  on 
the  petition  of  Ebenezer  M!attoon  and  others,  and  allow  them,  with  cer- 
tain other  persons  named  therein,  to  inclose  each  a  strip  of  town  land  in 
front  of  their  possessions,  particularly  described  and  laid  down  in  the 
same  report     The  way  was  accordingly  narrowed. 

In  June,  1883,  the  selectmen  by  vote  of  the  town  represented  to  the 
county  commissioners  by  their  petition  that  the  boundary  lines  on  East 
street  had  been  lost  or  l)ecome  uncertain  and  prayed  them  to  determine 
and  establish  the  highway  by  suitable  and  permanent  monuments.  The 
commissioners  accordingly,  after  due  proceedings,  adjudged  that  the 
highway  at  the  place  in  question  "  is  laid  "  a  certain  ascertained  number 
of  rods  wide,  expressed  in  their  decree,  and  located  permanent  bounds 
to  indicate  the  limits  of  the  highway.  The  location  thus  ascertained  or 
determined  covered  the  three  grass  plots,  and  left  the  place  where  said 
trees  stood  on  plaintiffs  side  of  the  nighway. 

At  the  trial  in  the  superior  court  without  a  jury,  the  plaintiff 
requested  the  following  rulings : 

If  the  trees  in  question  were  planted  by  plaintiflE  sixteen  or  seven- 
teen years  ago  in  the  same  line  with  ancient  trees,  which  had  become 
decajred  and  which  were  removed  for  the  purpose  of  planting  the  new 
ones  in  front  of  her  premises  on  her  side  of  the  center  of  flie  street, 
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between  her  house  and  the  sidewallc  on  her  side  of  it,  and  were  kept 
there  without  objection  by  any  oflBcer  of  Amherst  or  the  public  till 
removed  by  the  defendant,  a  license  to  plant  them  would  be  presumed. 

If  Amherst  owned  the  fee  in  the  soil  of  the  highway  forty  rods  wide 
in  1787,  when  it  voted  to  sell  some  part  of  the  high wavs  and  sold  to  plain- 
tiffs predecessor  more  than  one-half  of  the  widm  of  the  highway  in  front 
of  his  lot,  as  it  then  existed,  the  vote  of  November  12,  1787,  the  report 
of  the  committee  of  January  14,  1788,  and  its  acceptance  by  the  town 
in  April,  1788,  whereby  it  granted  the  same  in  fee  to  said  predecessor 
and  his  heirs,  the  same  would  convey  the  fee  to  the  center  of  the  high- 
way; and  the  subsequent  conveyances  of  the  lot,  as  thus  enlarged, 
bounding  the  same  on  said  highway,  would  convey  the  fee  to  the  cen- 
ter to  the  successive  grantees.  But  if  said  votes  and  proceedings  did 
not  pass  the  fee  to  the  center,  and  if  the  fee  was  still  in  Amherst  there- 
after, the  vote  of  April,  1810,  granting  to  Ebenezer  Mattoon  thirteen 
rods  of  land  in  the  highway,  in  front  of  his  land,  passed  to  him  the  fee 
to  the  center  of  the  road,  and  the  subsequent  conveyances  of  it  through 
several  parties  to  the  plaintiff,  on  said  street,  passed  the  fee  to  the 
plaintiff. 

The  petition  of  selectmen  of  Amherst  by  vote  of  1883,  setting  out 
that  the  boundary  lines  of  the  highways  in  question  had  been  lost,  or 
become  uncertain,  praying  the  commission  to  establish  the  road,  and 
whereby  they  obtained  an  adjudication,  establishing  the  way  in  ques- 
tion, covering  the  locus  where  the  trees  stood,  estops  the  town  and  the 
defendant  in  this  action  from  claiming  that  the  town  owns  the  fee  in 
the  soil  under  said  road. 

The  court  refused  to  give  these  rulings  and  found  for  the  defendant, 
and  the  plaintiff  alleged  exceptions. 

W.  G.  Bassetty  for  plaintiff.     T.  O.  Spautding^  for  defendant. 

C.  Allen,  J.  The  first  question  which  we  have  considered  is,  whether 
the  plaintiff  hae  shown  a  title  in  herself  to  the  soil  of  that  part  of  the 
highway  where  the  trees  stood ;  and  we  think  she  has  not.  She  relies  pri- 
marily upon  the  grant  by  the  town  in  1788  and  upon  the  rule  of  law,  now 
well  established  and  familiar,  that  grants  of  land,  bounding  on  a  way, 
will  be  presumed  to  extend  to  the  center  of  the  way,  if  the  grantor 
owns  the  soil  thereof,  and  if  a  clear  intention  to  the  contrary  is  not  to 
be  gathered  from  the  language  of  the  deed  construed  in  the  light  of 
the  existing  circumstances,  in  the  present  case  such  clear  intention 
to  the  contrary  suflBciently  appears.  It  is  assumed  throughout  the  dis- 
cussion that  prior  to  the  proceedings  of  1787  and  1788  the  town  owned 
the  whole  street  in  fee.  The  street  was  then  wide  and  the  whole  pur- 
pose of  the  proceedings  was  to  narrow  it.  The  land  conveyed  was  not 
independent  land,  bounding  on  the  street,  but  was  a  part  of  the  street. 
It  is  nowhere  in  the  grant  itself  expressed  in  terms  to  be  bounded  on 
the  street  or  way.  Those  words  are  used  only  in  the  report  made  to 
the  town  by  its  committee.  We  look  in  vain  for  any  indications  of  an 
intention  on  the  part  of  the  committee,  or  of  the  town,  to  change 
the  nature  of  the  title  of  the  town  in  the  soil  of  the  ways,  as  newly  laid 
out.     The  town  was  a  continuous  corporate  body,  having  perpetual 


Digitized  by 


Google 


348  The  Eastern  Eeporteb.  [Mass. 

succession  and  no  heirs.  Owning  the  whole  street,  no  reason  can  be 
conjectured  why,  in  carrying  out  its  plan  of  narrowing  it,  an  intention 
should  be  inferred  to  convey  the  soil  to  the  center.  K  in  any  place 
the  street  were  narrowed  by  taking  a  small  strip  on  each  side,  and  the 
street  should  afterward  be  discontinued,  the  construction  contended  for 
would  lead  to  the  result,  that  the  town's  title  would  then  be  only  in 
separate,  isolated  lots.  As.  a  part  of  the  vote  granting  the  land,  it  was 
provided  that  "  the  town  way  in  each  tract  respectively  should  be  dis- 
continued," words  which  throw  a  strong  light  upon  the  intention  and 
understanding  of  the  parties  at  the  time.  On  the  whole,  without  at 
all  departing  from  the  general  rule  for  the  construction  of  grants  bound- 
ing upon  a  way,  it  is  manifest  that  the  intention  of  the  town  was 
merely  to  grant  the  land,  over  which  the  town  way  was  to  be  discon- 
tinued.    See  Phelps  v.  Vfebster^  134  Mass.  17. 

The  proceedings  and  votes  of  the  town  in  ]  809  and  1810  afford  no 
ground  for  inferring  an  intention  to  grant  the  soil  to  the  center  of 
flie  street,  for  reasons  which  are  covert  by  what  has  been  said  in 
reference  to  the  proceedings  and  vote  of  1787  and  1788. 

The  plaintiff  contends  that  the  town  is  estopped  to  deny  her  title, 
by  reason  of  the  proceedings  in  1883 ;  but  the  town  thereby  lost  no 
title  which  it  already  had  to  land  included  in  the  street.  It  is  quite 
probable  that  by  far  the  larger  portion  of  the  land  included  in  the 
nigh  way,  as  laid  out  by  the  county  commissioners,  was  clearly  and  with- 
out dispute  included  in  the  way  as  already  existing,  and  there  is  noth- 
ing to  show  that  the  place  where  the  trees  stood  was  then  for  the  first 
time  taken  into  the  highway.  Indeed  it  is  plain  that  it  was  not  so,  nor 
<50uld  the  proceedings  of  the  commissioners  deprive  the  town  of  land 
which  it  owned  in  fee.  The  essential  elements  of  an  estoppel  are 
wanting. 

It  thus  appearing  that  the  plaintiff  did  not  own  the  land  on  which 
the  trees  stood,  that  portion  ot  Public  Statutes,  chapter  54,  section  6, 
re-enacting  General  Statutes,  chapter  46,  section  6,  applicable  to  "  shade 
trees  standing,"  does  not  apply,  and  the  only  remaining  question  is, 
whether  these  trees  are  shown  to  have  been  planted  pursuant  to  a 
license,  or  authority  of  the  selectmen,  or  other  proper  municipal  ofiicer. 
The  plaintiff  contends  that  there  is  a  legal  presumption  of  such  license, 
or  authority,  arising  from  the  facts  that  tney  were  planted,  and  had 
remained  sixteen  or  seventeen  years  without  objection,  and  that  she 
had  mowed  the  grass  there  for  nearly  thirty  years.  Such  presumption, 
in  order  to  be  enectual  for  the  plaintiff's  purposes,  must  be  a  conclusive 
presumption,  since  the  auditor^s  report,  which  there  were  no  facts  to 
control,  states  explicity  that  the  plamtiff  had  no  such  authority,  either 
verbal  or  written.  But  there  is  no  such  conclusive  legal  presumption. 
The  mere  absence  of  expressed  objection  is  not  suflBcient  to  meet  the 
requirement  of  the  statute.  There  must  be  enough  to  show  by  inference 
or  otherwise,  an  actual  license  or  authority,  which  are  negatived  here. 

Exceptions  overruled. 
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MiLLBB  V.  Morgan. 

November  4,  1886. 
Verdict — Titlb  of  Case  Omitted. 

The  paper  signed  by  the  foreman  of  the  jury  was  as  follows :  "  June  8,  1886, 
Verdict  for  plaintiff  in  the  sum  of  $421.78.  W.  T.  George.  Foreman."  Hdd, 
a  sufficient  verdict ;  that  the  omission  of  the  name  of  the  case  was  supplied  by 
the  court  records. 

Action  of  contract  to  recover  a  balance  of  $400  and  interest  upon  a 
promissory  note,  made  by  the  defendant,  payable  to  the  order  of  the 

Elaintiff.  At  the  trial  in  the  superior  court,  the  jury,  after  being  charged 
y  the  court,  retired  with  the  papers,  and  were  furnished  with  two 
printed  blanks,  in  the  ordinary  lorms,  required  by  the  rules  of  court, 
and  they  subsequently  came  into  court  and  passed  a  paper  to  the  clerk, 
of  which  the  following  is  a  copy : 

"  First  Jury,  June  8,  1886. 
"Verdict  for  plaintifE  in  the  sum  of  four  hundred  twenty-one  and 
73-100  dollars. 

«  $421.T3.  "  W.  T.  George,  Foreman:' 

The  verdict  was  affirmed  by  the  court,  and  the  defendants  thereupon 
filed  a  motion  in  arrest  of  judgment  for  the  reasons  that,  by  the  record, 
the  paper  filed  in  said  clause  and  called  a  verdict  has  nothing  upon  its 
face  to  indicate  that  it  belongs  to  this  case ;  that  said  paper  does  not 
purport  upon  its  face  to  be  a  finding  of  the  jury  in  this  cause,  or  in  any 
cause,  and  that  said  paper,  neither  upon  its  face,  nor  elsewhere,  indi- 
cates in  any  manner  that  the  jury  assessed  damages  in  this  cause,  nor 
any  other  cause.  The  court  overruled  the  motion,  and  the  defendant 
alleged  exceptions. 

W.  A.  Pew^  Jr.y  for  plaintiff.     C.  Sewally  for  defendants. 

By  the  Court.  The  paper  signed  by  the  foreman  of  the  jury  can- 
not be  understood  aa  any  thing  else  than  a  verdict  for  the  plaintiff. 
AJthough  it  does  not  mention  the  name  of  the  case  in  which  it  was 
renderra,  the  record  of  the  court  supplies  this  omission,  as  it  shows 
that  it  was  rendered  in  open  court,  as  the  verdict  in  this  case,  and  was 
filed  in  the  case  as  such  verdict.    The  exceptions  are  frivolous. 

Exceptions  overruled. 


Commonwealth  v.  Andrews. 
November  4,  1886. 

GRDONAIi  Law  — EVIDENCB. 

The  application  made  by  the  defendant  for  a  license  to  sell  liquors  at  the  place 
described  in  the  complaint  is  competent  evidence  to  show  that  he  kept  the  place. 

Complaint  to  the  police  court  of  the  dty  of  Gloucester  against  the 
defendant  and  one  John  A.  Eennison,  for  keeping  and  maintaining  on 
March  26,  1886,  a  tenement  in  Main  street,  in  said  Gloucester,  used 
for  the  illegal  keeping  and  sale  of  intoxicating  liquors.  At  the  trial  in 
the  superior  court  the  defendant,  Andrews,  only  was  arraigned.  The 
Commonwealth,  for   the  purpose   of    proving   that  the  defendant, 
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Andrews,  kept  and  maintained  said  tenement  as  alleged,  called  the  city 
clerk,  who  produced  certain  applications  purporting  to  be  signed  by 
said  defendant,  Andrews,  for  licenses  to  sell  intoxicating  liquors  at  said 
.place.  The  witness  testified  that  he  thought  the  signatures  were  those 
of  said  Andrews,  but  upon  cross-examination  said  that  he  would  not 
swear  that  they  were. 

The  defendant  objected  to  the  admission  of  these  applications,  but 
the  court  admitted  the  evidence.  The  defendant  introduced  in  evidence 
a  lease  of  the  premises  made  August  1,  1885,  by  Albert  C.  Andrews 
to  George  H.  Andrews,  for  the  term  of  one  year,  which  lease  was 
signed  by  the  defendant.  The  district  attorney  argued  to  the  jury  that 
the  signature  to  the  applications  and  lease  were  in  the  same  hanawriting. 
The  applications  and  lease  were  taken  by  the  jury  to  their  room  when 
they  retired  to  consider  the  case.  The  jury  returned  a  verdict  of 
guilty,  and  the  defendant  alleged  exceptions. 

M  J.  Shermany  attorney-general,  for  Commonwealth.  S.  ]N. 
Woods  and  K  Z.  JSvans^  for  defendant. 

By  the  Court.  The  applications  by  the  defendant  for  licenses  as  a 
common  victualler  and  to  sell  intoxicating  liquors  at  the  premises 
described  in  the  complaint  were  competent.  They  tended  to  show  that 
he  kept  and  maintained  the  premises  at  the  date  of  the  application, 
and  at  the  time  named  in  tne  complaint,  if  the  jury  were  satisfied 
from  all  the  evidence  that  there  had  been  no  change  in  the  meantime. 
The  city  clerk,  who  it  must  be  assumed,  on  the  bill  of  exceptions,  was 
shown  to  be  familiar  with  the  handwriting  of  the  defendant,  so  as  to 
be  competent  to  testify  on  the  subject,  testified  that  he  thought  the 
signatures  to  the  application  were  in  tne  handwriting  of  the  defendant. 
This  is  all  he  could  testify  to,  unless  he  saw  the  defendant  sign  them. 
The  fact  that  upon  cross-examination  he  stated  that  he  could  not  swear 
to  the  signatures  went|to  the  weight  of  his  testimony,  but  did  not  make 
it  incompetent. 

The  lease,  the  signature  of  which  by  the  defendant  was  admitted, 
furnished  a  standard  of  comparison  which  was  properly  submitted  to 
the  jury,  and  the  testimony  of  the  city  clerk  in  connection  with  this  lease 
was  properly  submitted  to  the  jury  upon  the  question  whether  the 
defendant  signed  the  application. 

Exceptions  overruled. 


Commonwealth  v.  Dextra. 

November  12, 1886. 

Sunday—  Eebpino  open  a  Shop  ok  Workhouse  on. 

Keeping  open  a  shop  or  workhouse  on  Sunday  for  the  purpose  of  doing  busi- 
ness with  the  public  indiscriminately  is  an  offense  in  itself.  Pub.  Stat. ,  chap.  98,  §  2. 

The  fact  that  the  business  performed  therein  is  "  work  of  necessity  or  char- 
ity "  does  not  justify  the  keeping  open  of  a  shop  or  workhouse  on  the  Lord's  day. 

So  held  in  reference  to  a  barber  shop. 

Complaint  under  Public  Statutes,  chapter  98,  section  2,  charging  the 
defendant  with  keeping  open  his  shop  on  Jul^  25, 1886,  the  same  being 
the  Lord's  day,  for  the  purpose  of  cutting  hair  and  shaving  beards,  the 
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same  not  being  a  work  of  necessity  or  charity.  At  the  trial  in  the 
superior  court  for  "Worcester  county,  evidence  was  offered  by  the  govem- 
ment  in  proof  of  the  charge  made  in  the  complaint.  At  the  close  of 
the  evidence  the  defendant  claimed  that  it  was  a  question  for  the  jury 
to  say  whether,  on  the  evidence  introduced  in  tlie  case,  the  purpose  for 
whidti  the  shop  was  kept  open  was  a  work  of  necessity  or  charity  or  not. 

The  court  ruled  that,  there  being  no  dispute  about  the  facts,  the 
question  whether  the  acts  done  by  ftie  defendant  were  works  of  neces- 
sity or  charity  was  a  question  of  law,  and  instructed  the  jury  that  if 
the  defendant  kept  open  his  shop  for  the  purpose  mentioned  in  the 
<x)mplaint,  namely,  to  cut  hair  and  shave  beards  for  all  such  persons  as 
mignt  make  application  therefor,  the  defendant  should  be  convicted. 

The  jury  returned  a  verdict  of  guilty,  and  the  defendant  alleged 
exceptions. 

jB!  J,  Sherma/riy  attorney-general,  for  Commonwealth.  J.  E,  Sulr- 
livan,  for  defendant. 

Gabdner,  J.  The  laws  of  Massachusetts  colony  prohibited  both  the 
transaction  of  any  business  and  the  indulgence  m  diversions  on  the 
Lord's  day.  See  Revision  of  Mass.  Col.  Laws,  1672,  p.  132.  By  the 
Province  Laws  of  1692-3,  chapter  22,  the  justices  of  the  peace,  con- 
stables and  tything  men  were  to  take  effectual  care  and  endeavor  to 
restrain  all  persons  from  ''  keeping  open  their  shops  or  following  their 
secular  vocations  and  recreations  m  tne  evening  preceding  the  Lord's 
day,  or  on  any  part  of  said  day  or  evening."  The  act  made  no  refer- 
ence to  works  of  necessity  or  charit'^  as  limiting  the  prohibition  of  the 
statute. 

In  the  Province  Laws  of  1760-1,  chapter  20,  the  several  acts  then  in 
force  relating  to  the  observance  of  the  Lord's  day  were  repealed,  and 
more  effectual  provision  was  made  for  the  due  observance  of  the  day. 
Section  2  enacted :  "  That  no  person  whatever  shall  keep  open  their 
shops,  warehouses  or  workhouses,  nor  shall  upon  the  land  or  water  do 
or  exercise  any  labor,  business  or  work  of  their  ordinary  calling,  nor  any 
sport,  game,  play  or  recreation  on  the  Lord's  day  or  any  part  thereof  — 
works  of  necessity  and  charity  only  excepted  —  upon  pain,"  etc.  Section 
9  of  the  same  chapter  provided  "  that  no  person  shall  keep  open  any 
shop,  warehouse  or  work-house,  or  have  or  sell  any  provisions  in  the 
streets  or  lanes  of  any  town  or  district,  or  be  present  at  any  concert  of 
music,  dancing  or  other  public  diversion  on  the  evening  next  preceding 
the  Lord's  day,  on  pain,''  etc.  In  this  section  there  is  no  exception  ; 
the  prohibition  is  made  absolute  as  to  keeping  open  shops,  warehouses 
and  workhouses  on  Saturday  evenings.  It  was  not  contended  that  the 
evening  preceding  the  Lord's  day  was  more  sacred  than  the  time  called 
in  some  of  these  statutes  the  *'  Christian  Sabbath."  The  preamble  to 
section  9  recites  the  reason  of  its  enactment  as  follows :  "  And,  whereas 
many  persojs  are  of  the  opinion  that  the  Sabbath,  a  time  of  religious 
rest,  begins  on  Saturday  evenings ;  therefore,  to  prevent  all  unnecessary 
disturbance  of  persons  of  such  opinion,  as  well  as  to  encourage  in  all 
others  a  due  and  seasonable  preparation  for  the  religious  duties  of  the 
Ix>rd's  day,"  be  it  enacted,  etc.,  etc. 
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Looking  at  the  two  sections  together,  it  would  seem  that  the  excep- 
tion of  works  of  necessity  and  charity  did  not  refer  to  keeping  shops 
open  on  the  Lord's  day,  bnt  that  it  was  limited,  in  accordance  with  its 
own  language,  to  work  and  labor.  If  the  qualification  in  section  2 
extended  to  Keeping  open  shops  on  the  Lord's  day,  we  should  expect  to 
find  the  same  qualmcations  in  section  9  as  to  keeping  open  shops  on 
Saturday  evenings.  Not  finding  it  in  section  9,  the  inference  is  strong 
that  the  phrase  *'  works  of  necessity  and  charity  "  was  not  intended  to 
qualify  or  refer  to  keeping  open  shops  in  section  2.  The  provisions  of 
section  2  remained  unchanged  until  after  the  adoption  of  the  Massachu- 
setts Constitution.  In  Statute  1791,  chapter  58,  section  1,  it  was  enacted 
"  that  no  person  or  persons  whatever  shall  keep  open  his  or  their  shop, 
warehouse  or  workhouse,  nor  shall,  upon  land  or  water,  do  any  manner 
of  labor,  business  or  work  —  works  of  necessity  and  chanty  alone 
excluded." 

In  the  Bevised  Statutes,  chapter  50,  section  1,  and  the  General 
Statutes,  chapter  84,  section  1,  and  the  Public  Statutes,  chapter  98, 
section  2,  the  prohibition  was  enacted  in  substantially  the  same  language 
and  manner.  In  the  several  statutes  in  force  under  the  Colony,  rrov- 
ince  and  the  Constitution,  there  is  nothing  to  indicate  that  there  was  any 
law  which  provided  that  shops,  warehouses  or  workhouses  were  to  be 
kept  open  on  the  Lord's  day  for  the  transaction  of  ordinary  business. 
There  is  no  statute  during  these  periods  from  which  we  can  infer  that 
the  exception  as  to  works  of  necessity  and  charity  extended  to  the 
keeping  open  of  shops,  warehouses  and  workhouses  for  the  purpose  of 
transacting  business  on  the  Lord's  day. 

The  statute  under  which  this  complaint  was  drawn  is  as  follows : 
"  Whoever  on  the  Lord's  day  keeps  open  his  shop,  warehouse  or  work- 
house, or  does  any  manner  of  labor,  business  or  work,  except  works  of 
necessity  and  charity."     Pub.  Stat.,  chap.  98,  §  2. 

This  portion  of  the  section  provides  for  the  punishment  of  two  dis- 
tinct and  separate  offenses,  viz. :  1,  keeping  open  a  shop,  warehouse  or 
workhouse  on  the  Lord's  day;  2,  doing  any  manner  oi  labor,  business 
or  work  on  that  day,  except  works  of  necessity  or  charity.  Common^ 
weaUk  V.  HaB.y  122  Mass.  40. 

Section  2,  in  that  part  of  it  which  is  quoted,  is  in  substance  the  same 
as  those  previously  enacted  under  the  Province,  and  since  the  accept- 
ance of  the  Constitution.  The  exception  in  each  statute,  save  that  ot 
1760-1,  follows  the  words  "  doing  any  manner  of  labor,  business  or 
work,"  and  qualifies  them.  The  phrase  "  except  works  of  necessitjr  or 
charity  "  has  no  reference  to  the  first  offense  of  keeping  open  a  snop, 
warehouse  or  workhouse,  and  qualifies  only  the  second  offense  of 
"doing  any  manner  of  labor,  business  or  work."  Commonwealth  v. 
Nagd^  117  Mass.  142.  The  object  of  the  statute,  and  of  each  of  the 
preceding  statutes,  was  to  prohibit  the  opening  of  shops  and  ware- 
nouses  on  the  Loni's  day,  for  the  purpose  of  me  transaction  of  the 
ordinary  business  carried  on  during  the  week.  Qmim/mvyeaUh  v.  Col^ 
UnSy  2  Cush.  656. 

Keeping  open  a  shop  or  workhouse  on  the  Lord's  day  for  the  pur- 
pose 01  doing  business  with  the  public  indiscriminately  is  an  offense  in 
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itself.  The  legislature  intended  by  this  statute  to  keep  the  ordinary 
places  of  traflBc,  business  and  work  closed  on  this  day,  so  that  those 
persons  who  desired  to  relax  from  labor  and  business,  and  attend  to 
private  and  pubUc  worship,  might  not  be  disturbed  by  those  who  chose 
to  pursue  their  worldly  business  and  avocations  in  open  shop.  This 
statute  is  substantially  the  same  as  that  enacted  in  1791,  chapter  58. 
The  preamble  to  that  statute  sets  forth  at  length  the  reasons  of  its  pas- 
sage, and  is  applicable  to  the  statute  now  id  force,  as  well  as  to  the 
several  laws  enacted  upon  this  subject  since  that  time. 

The  complaint  alleges  that  the  defendant  kept  open  his  shop  on  the 
Lord's  day  ''  for  the  purpose  of  doing  business  therein,  namely,  cutting 
hair  and  shaving  beards,  the  same  not  being  works  of  necessity  or 
charity."  The  offense  is  fully  set  out  by  omitting  the  words  "the 
same  not  being  works  of  necessity  or  chmty."  They  can,  therefore, 
be  stricken  out  as  surplusage,  and  the  complaint  will  be  complete. 

We  are  not  called  upon  to  pass  on  the  question  whether  it  is  a 
work  of  necessity  to  cut  hair  and  shave  beards  on  the  Lord's  day. 
This  question  does  not  arise  in  the  present  case.  We  construe  the 
statute  to  mean  that  the  law  prohibits  the  keeping  open  a  shop,  ware- 
house or  workhouse  for  the  purpose  of  doing  ousmess  therein  on  the 
Lord's  da^ ;  and  that  it  is  immaterial  what  that  business  may  be. 

Exceptions  overruled. 


SVPBEME  JUDICIAL  COURT  OF  MAINE. 


Nutter  v.  Taylor. 
November  80,  1886. 

Bbference— Practice— Exceptions— Agrebmknt  of  Parties. 

When  exceptions  are  taken  to  the  ruling  of  the  court  in  overruUng  objections 
to  the  aeoeptajice  of  a  report  of  referees,  they  should  show  that  the  facts  upon 
which  the  objections  were  based  —  if  they  do  not  appear  of  record  —  were  proved 
to  the  court. 

An  agreement  between  the  parties  to  a  reference,  as  to  the  manner  and  place 
of  a  hearing  by  referees  to  be  appointed  under  a  rule  of  court,  wUl  not  be  bind- 
ingif  it  is  entered  of  record  ana  made  a  part  of  the  rule  of  reference. 

The  referees  may  determine  the  time  and  place  of  hearing  when  the  parties 
disagree. 

The  determination  of  referees,  as  to  the  necessity  of  a  view,  is  final  when  hon- 
estly made. 

Referees  are  not  authorized  to  allow  the  charges  of  a  surveyor  appointed  by 
the  court,  but  their  report  will  not  be  rejected  on  that  account  when  there  is  no 
suggestion  that  the  allowance  was  unreasonable  in  amount. 

D.  R.  Hastings  and  Damd  Hammana^  for  plaintifb.    BUibee  <6 
Merdsr/y  for  defendants. 

Libbet,  J.    When  the  report  of  the  referees  was  offered  in  court 
for  acceptance,  the  defendants  filed  their  objections  thereto  in  writing, 
Vol.  vm.— 45 
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assigning  three  reasons  therefor.    The  objections  were  overruled  and 
exceptions  taken. 

The  first  objection  is,  in  substance,  that  prior  to  the  commencement 
of  the  action  the  reference  was  agreed  upon  by  two  of  the  plainti£b 
and  one  of  the  defendants ;  that  a  part  of  the  agreement  was  that  the 
"referees  in  determining  the  same"  —  the  case  —  "should  view  the 
premises  and  hear  the  parties  at  Bjron,''  and  that  the  defendants  were 
mduced  to  a^ee  to  refer  by  the  agreement  as  to  view  and  place  of 
hearing.  They  allege  that  after  the  rule  was  delivered  to  the  referees 
the  plaintiflEs  refused  to  carry  out  this  part  of  the  agreement,  and  that 
the  referees,  to  whom  this  question  was  submitted,  appointed  and  held 
the  hearing  at  Bethel.  They  further  allege  that  the  referees  did  not 
view  the  premises  although  they  requested  them  to  do  so. 

This  objection  is  based  on  alleged  facts  outside  of  the  record,  and  to 
sustain  the  exceptions  to  the  ruling  of  the  court  the  case  should  show 
that  the  facts  were  proved  or  admitted.  Neither  appears,  nor  does  it 
appear  that  any  eviaence  was  offered.  We  think  this  is  a  good  answer 
to  the  exception  on  this  point. 

But  assuming  that  the  facts  were  proved  as  alleged,  we  think  the 
ruling  right.  The  agreement  was  executory ;  it  was  made  before  the 
action  was  commenced.  It  was  not  brought  to  the  knowledge  of 
the  court  when  the  reference  was  entered,  but  the  reference  was 
entered  of  record  without  regard  to  it.  If  the  defendants  wished  to 
avail  themselves  of  its  benefits  it  sliould  have  been  entered  of  record, 
and  embodied  in  the  rule,  that  the  action  of  the  referees  might  be 
governed  by  it.  In  the  absence  of  it,  it  was  the  duty  of  the  r^erees, 
if  the  parties  did  not  agree,  to  fix  the  time  and  place  of  hearing.  It 
was  also  their  duty,  after  hearing  the  evidence  and  the  parties,  to  deter- 
mine whether  a  view  was  required,  or  would  give  them  further  light 
in  regard  to  the  merits  of  the  case.  In  the  absence  of  fraud  or 
improper  conduct  on  the  part  of  the  referees,  in  discharging  those 
duties,  their  determination  is  final  and  conclusive.  No  fraud  or 
improper  conduct  on  the  part  of  the  referees  is  alleged  or  claimed  in 
argument. 

The  second  objection  is  that  the  evidence  was  not  suflScient  to  prove 
a  joint  conversion  by  the  defendants.  Thi&  was  an  issue  for  the  deter- 
mination of  the  referees  and  their  decision  is  final. 

The  third  objection  is  that  the  referees  awarded  that  the  plaintifb 
recover  the  amount  paid  the  surveyor  for  his  services  and  expenses  in 
surveying  the  lines  in  dispute  for  the  parties.  He  was  appointcKl  and 
commissioned  by  the  court  for  that  purpose.  Regularly^  his  compensa- 
tion should  be  fixed  by  the  court  aher  the  return  of  his  commission, 
and  taxed  as  a  part  of  the  costs  of  court.  But  it  was  in  the  power  of 
the  referees  to  award  in  regard  to  the  costs  of  the  court  —  Rev. 
Stat.,  chap.  82,  §  120  —  and  they  have  stated  in  their  report  the 
amount  awarded  as  paid  the  surveyor,  in  separate  items.  This  part  of 
the  award  might  have  been  rejected  without  affecting  the  rest  of  it,  if 
it  had  been  alleged  or  claimed  that  the  amount  allowed  was  excessive ; 
and  the  amount  would  then  have  been  fixed  by  the  court.  But  there 
is  no  suggestion  that  the  amount  allowed  is  excessive.     If  it  is  not, 


Digitized  by 


Google 


Me.]  Andrews  v.  Dyer,  355 

and  was  paid  by  the  plaintifib,  it  is  immaterial  whether  it  be  fixed  by 
the  conrt  or  determined  by  the  referees.  It  does  not  appear  that  the 
defendants  were  aggrieved  by  the  ruling  on  this  point. 

Exceptions  overruled. 

Pbtbrs,  Ch.  J.,  Walton,  Danfobth,  Virgin,  Embry  and  Haskell, 
JJ.,  concurred. 

Andrews  v.  Dyer. 

November  29,  1886. 

Deed  —  Name  of  Grantee  —  PREsuBfpnoN. 

The  production  of  a  deed  by  Melissa  A.  Andrews,  from  her  deceased  husband 
and  running  to  Mercy  A.  Andrews,  raises  no  presumption  that  it  was  delivered 
to  her  as  her  deed  by  the  grantor. 

Charles  E.  LitUefidd,  for  plaintiff.     Trv^  P.  Pierce,  for  defendant. 

LiBBEY,  J.  This  is  a  writ  of  entry.  The  plaintiff,  whose  name  is 
Melissa  A.  Andrews,  claims  title  to  the  demanoed  premises  by  virtue  of 
a  deed  from  James  Andrews,  her  husband,  to  Mercy  A.  Andrews, 
-dated  July  3, 1875. 

The  defendants  claim  the  possession  of  the  premises  under  a  lease 
from  James  Andrews. 

The  plaintiff  claims  that  the  discrepancy  in  the  name  of  the  grantee 
in  the  aeed  arose  from  a  mistake  made .  when  the  deed  was  written, 
that  she  is,  in  fact,  the  grantee,  and  that  it  was  delivered  to  her,  as  the 
grantee,  by  the  grantor. 

On  the  other  nand  the  defendants  claim  that  James  Andrews  did 
not  intend  to  convey  to  the  plaintiff  ;  that  the  difference  in  the  name  was 
intentional  on  his  part,  and  that  he  never  delivered  the  deed  to  her  to 
take  effect  as  his  aeed  to  her.  There  was  evidence  tending  to  support 
the  position  of  each  side. 

On  this  point  the  court  instructed  the  jury  as  follows :  "  Now  was 
the  deed  made  to  her  and  delivered  to  her  as  her  deed  ?  She  has  it  and 
produces  it  here,  and  the  presumption,  therefore,  is  that  it  was  delivered 
to  her." 

We  think  this  was  error.  True,  it  is  well  settled  that  in  the  absence 
of  any  evidence  or  circumstances  to  the  contrary,  the  production  of  the 
deed  by  the  grantee  is  prima  facie  evidence  of  its  doLvery.  2  Greenl. 
Ev.,  8  297 ;  Maynard  v.  Maynao'd,  10  Mass.  456 ;  Hatch,  v.  Haahina, 
17  Me.  391. 

But  this  rule  prevails  only  when  the  deed  is  produced  by  the  grantee. 
Here,  by  the  deed  alone,  the  plaintiff  does  not  apjjear  to  be  the  grantee. 
It  can  only  be  made  to  appear  that  she  is  by  evidence  cUiuruk.  The 
rule  given  to  the  lury  by  the  court  required  them  to  find  that  the  deed 
was  delivered  to  tne  plaintiff,  as  her  deed,  without  evidence  identifying 
her  as  the  grantee.  If  the  instruction  has  reauired  the  jury  to  find  that 
she  was  in  fact  the  grantee  before  they  could  infer  a  delivery  to  her 
from  the  production  of  the  deed  by  her,  it  would  have  been  correct ; 
but  to  maKe  out  s^  prima  facie  case  she  was  required  only  to  produce 
and  put  in  evidence  the  deed  from  James  Andrews  to  Mercy  A. 
Andrews.     This  was  undoubtedly,  an  inadvertence  of  the  presiding 
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justice,  bat  it  was  calculated  to  mislead  the  jury.  We  know  of  no  au- 
thority to  sustain  it. 

Exceptions  sustained. 

Petebs,  Ch.  J.,  Danpobth,  Virgin,  Foster  and  HAflyKT.ii,  JJ.,  con- 
curred. 


Hanson,  in  Error,  v.  Wood. 
November  29,  1886. 

Default  —  Writs  of  Error  —  Petition  for  Review  —  Practicb. 

A  default  admits  all  facts  well  pleaded  in  a  declaration.* 

Where  judgment  is  rendered  on  default,  if  the  defendant  would  deny  the  facts 
declared  his  remedy  is  by  petition  for  review  and  not  by  writ  of  error. 

To  sustain  a  writ  of  error  for  an  error  in  law,  the  error  must  appear  by  an 
examination  of  the  record. 

Where  judgment  on  default  has  been  rendered  in  an  action  in  the  name  of  an 
assignee,  a  writ  of  error  to  reverse  the  same  wUl  not  be  granted  on  the  ground 
that  no  assignment  of  the  claim  sued  was  filed  in  the  action. 

Writ  of  error.  The  writ  contained  the  following  assignment  of  errors : 

First.  That  judgment  was  rendered  on  default  upon  accounts  claimed 
to  have  been  assigned  to  said  Franklin  Wood  by  one  C.  W.  Taggart 
and  Sumner  Sonle  for  $30.17  damages  and  $10.87  costs  of    suit. 

Second.  That  said  C.  W.  Taggart  and  Sumner  Soule  never  had  or 
held  any  legal  account  against  the  said  Mary  and  Ivory  C.  Hanson;  that 
they  were  not  indebted  to  them,  or  either  of  them,  at  the  time  of  the 
commencement  of  said  action. 

Third.  That  there  never  was  any  legal  assi^ment  of  any  claim 

X'nst  said  Mary  and  Ivory  C.  Hanson  to  said  Franklin  Wood  on 
eh  said  judgment  was  rendered. 

Fourth.  That  said  pretended  assignment  on  which  said  judgment 
was  rendered  was  illegal  and  frandnfent. 

Fifth.  That  there  was  no  promise,  contract  or  agreement  between 
said  parties  on  which  said  judgment  was  rendered,  nor  any  allegation 
of  the  same  in  the  said  action. 

Sixth.  That  no  bill  of  particulars  was  filed  in  said  action,  but  judg- 
ment was  rendered  on  a  gross  sum. 

Seventh.  That  no  assignment  of  said  claim  was  filed  in  said  aotion  as 
by  the  statute  required. 

Bean  cfe  BecmCj  for  plaintiflfa  in  error.  Service  by  one  unauthorized 
is  no  service.  So  the  original  judgment  was  on  default,  without  le^ 
notice.  Graves  v.  Smarts  75  Me.  295 ;  Hart  v.  JBuckinSj  6  Mass. 
400;  Penobscot  JR.  B.  Co.  v.  Weeks,  52  Me.  457,  and  cases  cited. 
When  an  action  is  brought  by  an  assi^ee  in  his  own  name  upon  a 
contract  not  negotiable,  the  statute  requires  the  assignment  or  a  copy 
of  it  to  be  filed  with  the  writ.  This  is  absolutely  necessary  to  show 
any  privity  or  connection  between  the  parties  to  the  suit;  and  this 
should  become  a  part  of  the  record  ;  should  be  entered  of  record,  and 
be  incorporated  into  it.  This  the  statute  contemplated.  Herein  lies 
the  reason  of  its  enactment.  No  assignments  were  filed  or  entered  in 
this  case.     In  this  the  proceedings  were  erroneous.   R.  S.,  chap.  82, 


♦Moak's  Van  Santf.  753. 

Digitized  by 


Google 


Me.]  Hanson  v.  Hellki;.  357 

§  130 ;  ZiUle/idd  v.  Pmkham,  72  Me.  369 ;  Kirhyv.  Woody  16  id.  81 ; 
Piper  v.  Ooodwmy  23  id.  261;  Valentine  v.  Morton^  30  id.  194; 
Favl  V.  Huesey  35  id.  97  ;  Starhird  v.  Eatoriy  42  id.  569 ;  Mo  Arthur 
V.  Starrety  43  id.  345 ;  Leach  v.  Marshy  47  id.  548.  The  record  discloses 
an  error  of  omission  and  for  this  cause  the  judgment  should  be  reversed. 
ShoH  V.  PraUy  6  Mass.  496. 

J,  H.  Potter^  for  defendant. 

Pkb  Cxtbiam.  The  judgment  which  the  plaintife  seek  to  reverse 
was  rendered  on  default.  The  default  admits  all  the  facts  well  pleaded 
in  the  declaration. 

The  first,  second,  third  and  fourth  assignments  of  errors  are  errors  of 
fact  and  deny  the  existence  of  facts  [averred  in  the  declaration,  which 
though  not  a  part  of  the  record  is  in  evidence,  and,  if  true,  are  not  the 
foundation  of  the  writ  of  error,  but  might  properly  be  addressed  to  the 
court  in  a  petition  for  review. 

The  fifth  and  sixth  assignments  allege  legal  errors  in  the  record.  If 
trne  they  might  sustain  a  writ  of  error,  but  they  are  not  supported  by 
an  examination  of  the  record. 

The  seventh  assignment  alleges  a  fact  which  cannot  sustain  a  writ  of 
error.  It  could  be  taken  advantage  of  only  by  motion  or  plea  in  abate- 
ment.   lAtUefidd  V.  PirJchamhy  72  Me.  869. 

Judgment  for  the  defendant 


Hanson  v.  Hellbn. 

November  30, 1886. 

Lahdlobd  and  Tenant— Varying  Contract  for  Rent  —Consideration. 

It  is  competent  for  a  landlord  and  tenant  to  vary  the  contract  for  rent,  and  the 
iLBe  and  occupation  by  the  tenant  under  the  modified  contract  makes  a  good  con- 
sideration for  it. 

This  was  an  action  of  assumpsit  on  account  annexed. 

Defendant's  counsel  asked  tne  court  to  instruct  the  jury  that  there 
was  no  consideration  for  the  contract  declared  upon,  and  to  direct  a 
verdict  for  the  defendant.  The  presiding  justice  refused  to  give  this 
instruction,  and  to  so  direct,  and  instructed  the  jury  as  follows : 

First  Now,  the  fact  having  been  proved  that  in  April  the  defend- 
ant agreed  to  pay  the  plaintin  the  sum  of  $8.33  per  month  for  the  use 
and  occupation  of  this  nouse,  that  rate  per  montn  continues  until  the 
parties  affree  upon  a  different  rate  per  month ;  that  is,  it  once  being 
proved  that  in  April  last  an  agreement  existed  between  the  plaintiff 
and  defendant,  wnereby  the  defendant  was  to  pay  the  plaintiff  the  sum 
of  $8.33  per  month,  for  the  use  and  occupation  of  the  house,  that  rate 
will  continue  until  it  appears  from  the  testimony  that  a  different  rate 
per  month  was  agreed  upon  between  the  parties. 

Second.  Now,  the  plaintiff  in  this  case  claims  that  m  September  or 
October  of  last  year  a. different  rate  for  the  use  and  occupation  of  the 
premises  was  agreed  upon,  and  it  is  for  this  increased  rate  that  she 
brings  this  action.  She  claims  that  in  October  last,  after  more  or  less 
conversation,  the  defendant  agreed  to  pay  her  a  larger  sum  than  $8.33 
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sr  month.  She  has  alleged  that  in  her  writ,  and  the  bnrden  rests  upon, 
ler  to  prove  it.  The  defendant  denies  it,  and  that  is  the  only  question, 
of  fact  which  I  propose  to  leave  to  you. 

Third.  The  plaintifi  says  that  the  defendant  did  a^ree  in  October  to^ 
ay  a  larger  sum,  but  that  no  specific  sum  was  named.  The  defendant 
lenies  timt  he  agreed  to  pay  any  thing  more  than  $8.33  per  month, 
and  claims  that  he  paid  that  sum  for  the  time  he  occupied  tne  premises, 
and  that  he  owed  the  plaintiff  nothing.  It  is  for  you  to  determine 
whether  such  an  arrangement  as  the  plaintiff  claims  was  made.  Did  the 
defendant  agree  to  pay  the  plaintiff  in  October  a  greater  sum  per  month 
than  $8.33  f  You  are  to  ta^e  all  the  testimony  mto  consideration  and 
determine  this  fact 

Fourth.  It  is  not  claimed  here  that  at  that  time  an  v  specific  sum  was- 
agreed  upon  between  the  plaintiff  and  defendant.  The  plaintiff  simply 
says  that  the  defendant  agreed  to  pay  more  than  $8.33  per  month  for 
the  occupancy  of  these  premises  from  October  twelfth  to  November 
twelfth.  So  if  you  find  that  the  plaintiff  is  entitled  to  recover,  she 
would  be  entitled  to  a  fair  reasonable  sum  above  the  sum  of  $8.33  for 
the  use  and  occupation  of  the  premises  during  that  month.  Taking  fdl 
the  testimony  into  consideration,  what  woula  be  fair  and  reasonable 
for  the  plaintiff  to  recover  for  the  use  and  occupation  of  these  premises 
above  the  $8.33,  which  the  defendant  had  already  paid  ?  Whatever  yoa 
find  that  sum  to  be  the  plaintiff  is  entitled  to  recover  it. 

Fifth.  If  you  find  that  an  increase  of  rent  was  agreed  upon,  the 
plaintiff  would  be  entitled  to  recover  what  would  be  a  reasonable  sum 
for  the  use  and  occupation  of  the  premises  for  that  moudi  fa  excess  of 
$8.33. 

To  all  which  rulings  and  instructions,  and  refusals  to  instruct  the 
said  defendant  except. 

EJUoU  F.  KingBXiA  Qwrge  C.  HopJcms,  for  plamtiff.  F.  F.  Chasey 
for  defendant. 

Pbb  Cxjbiah.  The  defendant  was  occupving  the  plaintiff's  premisee 
as  tenant  at  will,  paying  an  agreed  rent  of  |8.33  per  month.  The  jury 
found  that  earJy  in  October,  1885,  the  parties  agreed  that  for  the  next 
month  from  October  twelfth  to  November  twelfth,  the  plaintiff  should 
not  be  limited  to  $8.33  rent,  but  that  the  defendant  should  pay  a  larger 
sum.  It  was  competent  for  the  parties  to  so  vary  the  contract,  and  me 
use  and  occupation  of  the  defendant  under  it  so  modified  was  a  good 
consideration  for  it. 

We  see  no  error  in  the  rulings  excepted  to. 

Exceptions  overruled. 


Buck  v.  Rioh. 
December  7,  1886. 

ExacuTOB  AND  Administbators — Nominal  Party — Tbovkr — Contract. 

In  an  action  of  trover  by  an  executor  for  the  yalue  of  certain  personal  prop- 
erty  belonging  to  the  estate  of  tbe  testator,  the  fact  that  the  plaintifi  is  a  nominal 
party  only  can  be  shown  by  the  probate  records. 

After  a  demand  and  refusal,  trover  may  be  maintained,  though  the  defendant 
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had  giyen  the  plaintiff  a  written  agreement  to  keep  the  property  in  controversy 
free  of  expense,  "and  to  deliver  tomm  on  demand  such  ...  as  I  admit  to 
he"  his  property,  and  to  keep  the  halance  " until  such  time  as  the  question  of 
title  is  settled." 

Trover  for  certain  articles  of  furniture,  clothing  and  jewelry  wtich 
belonged  to  the  deceased  wife  of  the  plaintiff,  who  brought  the  action 
as  executor  of  her  last  will.  The  defendant  was  the  mother  of  the 
deceased. 

The  following  is  a  copy  of  the  paper  referred  to  in  the  head-note 
and  in  the  opinion : 

"Banqob,  Oct.  11,  1882. 

"I  hereby  acknowledge  that. I  have  in  my  possession  the  following 
described  personal  proj^rty  claimed  by  Horace  £.  Buck,  as  adminis- 
trator of  the  estate  of  Susan  H.  Buck,  late  of  Bangor,  deceased.  (Here 
follows  a  list  of  articles  sued  for.)  The  above  property  has  been  in 
my  possession  since  the  decease  of  Mrs.  Buck,  and  there  being  some 
questions  as  to  the  title  of  a  part  or  whole  of  it — I  claiming  a  portion 
of  it  as  mine  —  I  hereby  agree  to  keep  said  property  free  from  expense 
to  said  Buck,  and  to  deliver  to  him  on  demand  such  of  the  aoove- 
described  property  cu  I  admit  to  he  the  property  of  the  estate.  It 
being  distinctly  understood  that  by  this  instrument  I  waive  no  right 
whatever,  but  reserve  all  title  to  any  of  the  above-described  property 
which  I  now  possess. 

"Maby  F.  Eioh." 

Barkery  Vose  <&  Barher^  for  plaintiff.    A.  W.  Paine^  for  defendant. 

Danforth,  J.  This  is  an  action  of  trover  to  recover  the  value  of 
certain  personal  propertjr  claimed  to  have  been  owned  by  the  plaintiffs 
testatrix  at  the  time  ot  her  death.  The  admissions  by  the  aefendant 
make  out  2l  prima  facie  case  for  the  plaintiff ;  but  the  defense  is  a  gift 
of  the  property  after  the  execution  of  the  will. 

The  case  is  before  us  upon  exceptions  to  certain  rnlings  of  the  jus- 
tice presiding  at  the  trial. 

To  prove  uie  alleged  gift  the  deposition  of  the  defendant  was  offered. 
This  was  objected  to  and  was  excluded.  The  defendant  not  denying 
the  correctness  of  this  ruling  under  the  general  provisions  of  Revisra 
Statutes,  chapter  82,  section  98,  claims  that  the  deposition  is  admissible 
by  reason  of  the  third  exception  under  that  section  on  the  ground  that 
the  pontiff,  as  executor,  as  representative  of  the  estate,  is  a  nominal 
party  only.  To  show  this  the  will  and  inventory,  which  are  in  the 
case,  are  relied  upon,  and  testimony  was  offered  to  prove,  that  at  the 
decease  of  the  testatrix,  she  was  entirely  free  from  debt,  and  that  no 
liability  existed  against  her  estate  at  any  time ;  that  she  was  buried 
under  the  direction  of  her  husband,  the  plaintiff,  and  that  the  monu- 
ment provided  for  in  the  will  had  already  been  erected  without  any 
expense  to  the  plaintiff  or  the  estate.  This  testimony,  on  objection, 
was  excluded,  and  the  deposition  still  refused  admission. 

The  kind  of  testimony  offered  does  not  appear,  but  whatever  it  was 
it  was  incompetent.  It  was  clearly  not  the  probate  court  records. 
And  that  is  the  only  evidence  provided  by  law  as  competent  to  prove 
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the  settlement  of  an  estate,  especially  the  outstanding  debts.  Who  is 
to  be  the  judge  as  to  the  existence  of  debts  i  If  any  are  claimed  an 
issue  may  be  involved  in  which  the  parties  interested  are  entitled  to  be 
heard,  and  in  this  very  case  there  are  legatees  who  would  be  entitled  to 
a  hearing  upon  whatever  account  the  executor  might  render. 

Nor  would  the  testimony  be  suflScient  if  received.  The  inventory  is 
far  from  being  conclusive  as  to  the  amount  of  property  belonging  to  the 
estate,  and  upon  this  too  the  legatees  would  have  a  right  to  be  heard 
before  the  probate  court.  Then  the  will,  which  is  relied  upon  as  the 
foundation  of  the  defendant's  claim,  does  not  give  this  specihc  property 
to  the  plaintiflE.  The  legacy  is  not  a  specific,  but  a  general  one  of  a 
given  sum  of  money.  The  plaintiff  was  not,  therefore,  by  virtue  of  the 
will  or  when  coupled  with  tne  fact  that  his  legacy  was  more  in  amount 
than  its  value,  the  owner  of  this  particular  property,  a  portion  or  all  of 
it  might  be  needed  to  pay  the  expenses  of  aaministration.  The  law 
requires  that  he  should  account  for  it  to  the  probate  court.  True,  he  is 
interested  personally  and  may,  either  as  expenses  of  administration, 
or  by  virtue  of  his  legacy,  in  the  end  receive  the  whole.  He  may 
possibly  violate  the  law  and  appropriate  it  without  a  settlement  of  the 
estate  and  find  no  one  sufficiently  interested  to  call  him  to  account.  But 
this  would  not  change  the  law  or  the  fact  that  in  the  management  of 
this  property  he  is  acting  for  and  is  the  representative  of  the  estate.  It 
may  be  that  he  might  nave  maintained  this  action  in  his  own  name, 
but  if  so,  it  would  be  by  virtue  of  his  special  title  as  executor,  and  not 
as  general  owner,  and  even  then  he  would  be  under  a  legal  obligation 
to  render  an  account  for  the  proceeds.  He  would  hold  such  proceeds 
under  the  same  trust  as  the  property  itself.  He  is  not,  therefore,  a 
nominal  party  within  the  meaning  of  the  law.  Hing  v.  Andrews,  59 
Me.  508  ;  Brooks  v.  Goss,  61  id.  314. 

The  testimony  offered,  to  prove  the  manner  in  which  the  defendant 
and  the  testatrix  and  her  husband  had  lived  and  the  situation  of  the 
property  in  question,  might  liave  been  admissible  as  tending  to  give 
credit  to  the  defendant's  deposition  or  other  testimony  tending  to  prove 
the  alleged  gift,  if  an  v  sucli  had  been  in  the  case  ;  but  as  the  deposi- 
tion was  properly  excluded  and  there  was  no  such  other  testimony  in 
the  case,  this  also  was  properly  excluded.  It  was  not  competent  for 
the  jury  to  consider,  as  oearing  directly  upon  the  gift,  and  certainly  it 
would  not  authorize  a  verdict  for  defendant. 

The  defendant  put  in  the  written  instrument  of  October  11,  1882, 
and  claimed  that  by  itself  alone,  or  as  supported  by  the  evidence  offered, 
it  was  a  defense  to  this  action. 

This  defense  rests  upon  two  grounds.  First,  that  the  action  was 
prematurely  commencea ;  and  second,  if  any  action  could  be  maintained 
it  should  be  in  asstrnps-lt  and  not  trover. 

The  first  point  is  attempted  to  be  sustained  by  an  alleged  agreement 
in  the  writing,  that  the  property,  except  such  as  the  defendant  should 
acknowledge  belonged  to  tne  estate,  should  remain  in  her  possession 
until  the  title  should  be  settled,  and  then,  and  not  until  then,  is  there 
any  promise  on  her  part  to  deliver  the  property  and  only  such  as  shall 
be  found  to  belong  to  the  estate.    The  claim  is  that  the  title  to  the 
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property  is  to  be  settled  as  a  condition  precedent  to  any  action  for  it  or 
its  value.  If  this  is  a  condition  binding  upon  the  plaintiff  to  be  per- 
formed by  him,  however  unreasonable  it  might  be,  the  argument  of 
counsel  and  the  authorities  cited  by  him  would  be  entitled  to  grave 
consideration,  perhaps  decisive  of  the  case. 

But  if  this  part  of  the  writing  is  to  have  the  force  of  a  contract  it  is 
still  not  a  condition  to  be  performed  by  the  plaintiff  alone.  The  obliga- 
tion at  best  is  mutual,  resting  equally  upon  both  parties.  It  can  hardly 
be  supposed  that  one  party  can  settle  a  disputed  title.  Still  if  it  is  a 
binding  contract  it  would  preclude  this  or  any  other  action  for  the  pur- 
pose of  settling  the  title.  That  must  be  done  in  some  other  way,  what 
way  is  not  provided  for,  but  as  it  cannot  be  bv  litigation,  it  must  be  by 
mutual  agreement  or  arbitration  which  involves  a  mutual  agreement. 
Giving  then  this  writing  the  force  contended  for,  it  has  the  effect  not 
only  to  oust  the  court  of  its  jurisdiction,  but  is  a  contract,  which  either 
party  may  obey  at  his  election.  In  fact  no  contract  at  all  as  has  been 
many  times  decided  by  different  courts  and  upon  which  the  decisions 
have  been  uniform.  Jtobinson  v.  Ins,  Co,,  17  Me.  131 ;  Sill  v.  Mare, 
40  id.  515  ;  /Stephenson  v.  Ins.  Co,j  54  id.  55 ;  2  Pars.  Cont.  707,  and 
cises  cited. 

But  if  valid,  the  defendant  could  avail  himself  of  it  in  defense  only 
by  plea  in  abatement,  as  in  Small  v.  Thurlow,  37  Me.  504.  By  setting 
up  title  in  herself  she  must  be  considered  to  have  waived  it. 

We  think,  however,  that  by  a  proper  construction  of  the  writing, 
even  by  its  terms,  no  obligation  whatever  is  imposed  upon  the  plain- 
tiff. It  appears  from  it  that  the  property  in  question  was  in  possession 
of  the  defendant  when  it  was  made,  and  had  been  so  from  the  death  of 
the  testatrix.  It  does  not  appear  to  have  been  taken  at  the  plaintiff's 
request,  or  kept  for  his  benefit.  There  was  no  consideration  received 
by  liim,  no  benefit  accruing  to  him  from  the  transaction.  On  the  other 
hand  the  defendant  was  not  only  in  possession  but  claiming  a  portion 
of  the  property  as  her  own.  Wnat  portion  does  not  appear,  but  from 
the  previous  statement  that  there  was  ^'  some  question  as  to  the  title  of 
a  part  or  the  whole  of  it,''  we  may  well  understand  that  the  defend- 
ant herself  did  not  then  know  what  portion  she  would  eventually 
claim. 

In  this  condition  of  things  the  defendant  gave  the  writing  which  she 
now  puts  in  evidence,  agreeing  to  keep  the  property  free  of  expense  to 
the  plaintiff,  and  to  deliver  on  demand  such  of  it  as  she  admits  to  be 
the  property  of  the  estate  and  so  much  of  the  balance  on  demand  atler 
the  question  of  title  is  settled,  as  is  found  to  be  the  property  of  the 
estate.  It  does  not  appear  that  any  third  person  has  ever  made  any 
claim  to  any  part  of  this  property.  Furthermore,  in  the  closing  sentence 
it  is  provided  that  by  the  instrument  she  waives  no  right  whatever,  but 
reserves  all  title  to  any  of  the  property  which  she  then  possessed. 

Thus  it  seems  to  be  clear  tnat  the  writing  shows  a  mere  indulgence 
on  the  part  of  the  plaintiff  to  enable  the  deiendant  to  satisfy  herself  as 
to  her  own  title.  She  assumes  the  burden,  she  desires  time  to  make 
clear  that  which  was  then  dark  —  she  has  had  her  time  —  she  has  satis- 
fied herself,  for  although  she  then  at  least  had  a  doubt  about  a  part,  she 
Vol.  vm.-46     -  r^^^^T^ 
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now  unhesitatingly  claims  the  whole,  and  puts  her  defense  upon  that 
ground. 

In  the  mind  so  far  as  we  can  judge  from  the  developments  of  the 
case  ^'  the  title  was  settled "  before  the  commencement  of  the  action. 
And  the  title  she  insists  upon  had  its  origin  before  the  writing  was  made^ 
and  thus  comes  within  its  concluding  clause  as  not  to  be  waived. 

These  views  settle  the  question  of  conversion.  The  plaintiff  has  made 
out  a  title,  and  the  right  to  immediate  possession.  Tliis  with  the  demand 
and  refusal,  especially  with  the  claim  of  title  by  the  defendant,  is  amply 
sufScient. 

This  too  disposes  of  the  claim  that  the  action  should  have  been  upon 
the  written  instrument.  Whatever  maj  be  the  force  of  that  it  neither 
changes  nor  purports  to  change  the  title  to  the  property,  or  the  right 
to  the  possession  under  the  title.    The  two  must  go  together. 

Exceptions  overruled. 

Judgment  on  the  verdict. 

Peters,  Ch.  J.,  Walton,  Emery,  Foster  and  Haskell,  J  J.,  oon- 
curred. 


Androsooooin  Savings  Bank  v.  MoEsnney. 

December  8,  1886. 
'Mortgages — Payment. 

a  mortgagee  held  two  mortgages,  one  of  real  and  the  other  of  personal  estate, 
to  secure  the  payment  of  the  same  debt  He  foreclosed  the  chattel  mortgage 
and  took  possession  of  the  property  converting  It  to  his  own  use.  The  propeny 
so  converted  exceeded  the  amount  of  the  debt.  HM,  that  there  was  no  longer 
an  existing  debt  to  uphold  the  mortgage  on  real  estate. 

Suit  to  release  and  cancel  mortgage.    The  opinion  states  the  case. 

jFVy«,  CoUan  cfe  TFAite,  for  plaintiflE.   Savage  <6  Oaksj  for  defendant. 

LiBBEY,  J.  This  is  a  bill  in  equity  praying  for  a  decree  requiring 
the  respondents  to  release  and  cancel  a  mortage  given  by  Roland  K 
Patterson  to  Frank  W.  Dana,  held  by  him  as  assignee.  The  case 
comes  before  this  court  on  bill,  answer  and  proofs. 

The  facts  material  to  the  determination  of  the  case  are  as  follows : 
On  the  4th  day  of  April,  1883,  said  Patterson  mortgaged  the  land  in 
controversy  to  said  Dana  to  secure  the  payment  of  $l,7a0 ;  on  the  same 
day  he  mortgaged  to  him  certain  personal  property  to  secure  the  pay* 
ment  of  the  same  debt. 

On  the  6th  day  of  April,  1883,  the  complainant  commenced  an 
action  of  (Msumpstt  against  Patterson  and  attached  his  real  estate,  and 

Srosecuted  its  action  to  jud^ent,  and  within  thirty  days  from  the  ren- 
ition  of  judgment  duly  levied  its  execution  on  the  land  embraced  in 
said  mortgage. 

On  the  2d  day  of  November,  1888,  William  Lydston  bought  of 
said  Patterson  the  personal  property  embraced  in  the  mortgage  to 
Dana,  subject  to  the  mortgage,  ^^  which  said  Lydston  assumes  and 
agrees  to  pay." 

On  the  eighth  day  of  said  November  Lydston  paid  to  Dana  the  bal- 
ance then  due  on  the  debt  secured  by  said  mortgages,  amounting  to 
$1,465.78,  and  took  from  him  an  assignment  of  both  mortgages.  Before 
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the  assignment  Dana  had  taken  the  necessary  steps  to  foreclose  the  per- 
sonal mortgage,  and  the  foreclosure  became  absolute  soon  after.  At 
the  time  of  the  assignment  and  foreclosure  the  personal  property  was 
worth  more  than  the  amount  due  on  the  mortgage  debt.  It  came  into 
the  possession  of  Lydston  and  was  converted  by  nim  to  his  own  use. 

On  the  15th  day  of  September,  1885,  Lydston  assigned  the  mortgage 
of  the  land  to  the  respondent. 

We  are  of  opinion  that,  upon  these  facts,  the  mortgage  debt  had,  in 
law,  been  fully  paid,  and  that  the  respondent  took  notmng  by  the  assign- 
ment. Lydston,  by  the  terms  of  his  bill  of  sale  of  the  personal  prop- 
erty, assnmed  the  debt  and  agreed  to  pay  it.  He  did  pay  it  to  Dana. 
Bnt  the  respondent  claims  that  it  was  agreed,  verbally^  between  Pat- 
terson and  Lydston,  at  the  time  of  the  purchase  of  the  personal  prop- 
erty, by  Lydston,  and  that  this  agreement  was  a  part  of  the  transaction 
at  the  time,  that  Lydston  should  have  an  assignment  from  Dana  of  both 
mortgages.  Dana  was  not  a  party  to  this  agreement.  Now  if  this  be 
so  we  cannot  see  that  it  chants  the  result.  The  respondent  by  the 
assi^ments  from  Dana  to  Lydston  and  from  Lydston  to  him  can  stand 
no  better  than  Dana  would,  on  the  same  facts. 

When  a  mortgagee  who  holds  two  mortgages,  one  of  real  and  the 
other  of  person^  estate,  to  secmre  the  payment  of  the  same  debt,  fore- 
closes the  personal  mortage,  takes  possession  of  the  property  and  con- 
verts it  to  his  own  use,  if  its  value  exceeds  the  debt  secured,  it  oper- 
ates as  a  payment  or  satisfaction  of  it.  There  is  no  longer  an  existing 
debt  to  uphold  the  real  mortgage,  and  it  is  as  effectually  extinguishea 
as  if  the  debt  had  been  paid  m  money. 

Before  the  assignment  to  the  respondent,  Lydston  had  received  the 
personal  property  mortgaged  of  a  value  not  only  suflBcient  to  pay  the 
mortgage  deot,  but  the  $300  also,  which  by  the  contract  with  JPatter- 
son  he  was  to  pay  him  as  fast  as  he  should  receive  it  after  the  payment 
of  the  mortgage.  The  mortgage  debt  having  been  paid  the  respond- 
ent took  nothing  by  the  assignment.  There  must  be  a  decree  that  the 
respondent  execute  and  deliver  to  the  complainant  a  discharge  of  the 
mortgage  held  by  him,  with  costs  for  complainant.  K.  S.,  chap.  90,  §  15. 

Decree  accordingly. 

Petbbs,  Ok  J.,  Walton,  Vibgin,  Emeby  and  Haskell,  J  J.,  con- 
curred. 


Stevens  v.  Kellet. 

December  7,  1886. 
Water  and  Water-course  — Mill-Pond— Ice. 

The  owner  of  a  miU-dam  across  an  unnavigable  stream  has  a  qualified  interest 
in  the  water  flowed,  but  none  in  the  ice  formed  upon  it.  The  ice  is  the  property 
of  the  riparian  owner  in  such  case.  Where  the  owner  of  such  a  dam  mali- 
ciousiy  and  unnecessarily  draws  the  water  from  the  pond  and  thus  destroys 
the  ice  formed  upon  it,  he  is  liable  in  damages  to  the  owner  thereof.* 

Thompson  cfe  Dunton,  for  plaintiff.  WtUtam  S.  Folger^  for 
defendant. 

*See  Moak's  UnderhiU  Torts,  851;  12  How.  Pr.  218;  14  Chicago  Leg.  News,  183; 
16  W.  Dig.  218;  24  Alb.  L.  J.  516;  25  id.  106;  108  lU.  646;  5  Am.  Rep.  224;  88  id. 
255. 
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Danforth,  J.  This  action  is  reported  upon  the  allegations  in  the 
writ,  and  for  the  purposes  of  this  hearing  sucn  allegations  must  be  taken 
as  true. 

It  appears  that  the  parties  are  respectively  riparian  owners  upon  a 
fresh-water  unnavigable  stream ;  the  defendants  owning  a  mill  below 
with  a  privilege,  and  a  dam  which  flows  the  water  back  upon  the  plain- 
tiflE's  land,  thereby  creating  a  pond  which  is  useful  and  profitable  for 
cutting  ice  in  the  winter  season.  The  defendants'  dam  has  been  accus- 
tomed thus  to  flow  for  more  than  thirty  years.  By  what  title  the  defend- 
ants obtained  this  right  to  flow  does  not  appear,  and  perhaps  it  is  not 
material.  They  have  it,  and  as  it  does  appear  that  the  plaintiff  is  not 
only  a  riparian  owner,  having  a  title  to  both  the  banks,  out  to  the  bed 
of  the  stream  also,  it  necessarily  follows  that  the  defendants'  right  in 
this  respect  is  one  of  flowa^e  only. 

It  is  alleged  in  the  writ  mat  the  defendants  have  not  for  several  years 
used  their  mill,  but  that  they  have  flowed  the  water  in  the  summer  and 
early  winter,  but  that  when  the  "  ice  was  forming  and  being  cut  and 
harvested,"  they  let  the  water  out  of  the  dam  by  opening  the  gate  and 
sluiceway,  thus  causing  the  ice  to  fall  into  the  mud  and  become  spoiled ; 
and  this  is  the  act  complained  of.  The  allegation  that  by  flowing  in  the 
summer  the  plaintiff  is  prevented  from  building  a  dam  for  his  own  use 
cannot  be  taken  as  a  substantive  cause  of  action,  as  is  plainly  shown  by 
the  context.  It  may  be  put  in  to  show  the  motive  oi  the  defendants 
or  as  an  aggravation  of  damages,  but  whether  it  subserves  any  useful 
purpose  is  not  material  now,  as  it  cannot  be  a  foundation  for  or  even  an 
element  in  the  cause  of  action. 

The  result  of  the  case  must  depend  upon  the  rights  of  the  respective 
parties  in  the  property  involved. 

The  defendants'  riffht  of  flowage,  whether  obtained  by  grant  or  under 
the  mill  act,  having  been  used  for  more  than  thirty  years  with  the  mill 
and,  so  far  as  appears,  for  no  other  purpose,  must  be  understood  to  be 
for  the  benefit  of  the  mill.  As  such,  their  right  to  the  use  of  the  water 
thus  flowed  must  be  limited  by  the  wants  and  requirements  of  the  mill, 
at  least,  in  kind.  It  might,  perhaps,  be  more  or  lees  extensive  in  quan- 
tity as  changes  in  the  mill  from  time  to  time  might  require  more  or  less 
water,  but  it  could  be  used  for  no  other  purpose.  As  was  said  in  (Jrookr 
ett  V.  MiUetty  65  Me.  195,  "  the  mill  is  the  principal.  The  dam  is  sub- 
servient to  it."  So,  too,  this  use  of  the  water  is  not  unlimited.  There 
are  owners  above  and  below  whose  rights  and  whose  interests  are  to  be 
regarded.  The  owner  of  such  an  easement  is  not  at  liberty  to  consult 
his  own  interests  or  whims  only  as  to  when  or  in  what  Quantity  he  shall 
let  out  the  water  thus  accumulated.  Even  when  rightfully  accumulated 
he  must  exercise  ordinary  care  in  regard  to  the  interests  of  riparian 
owners  both  above  and  below  in  letting  it  out.  Frye  v.  MooVy  53  Me. 
683 ;  PhiUtj>8  v.  Sherman,  64  id.  174. 

The  plaintiff  as  riparian  owner  above  has  fixed  and  well-defined  rights. 
Among  others,  not  necessary  to  be  noticed  in  this  case,  is  that  of  tsSing 
ice  from  the  stream  where  it  fiows  over  his  land.  Whether  this  right 
could  have  been  profitably  exercised  without  the  flowing  is  not  a  ques- 
tion involved  here.    With  the  flowing  it  can  be,  and  the  plaintiff  has 
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the  right  to  avail  himself  of  all  the  improvements  made  to  his  property- 
even  bj  the  defendants,  nor  can  the  defendants  avail  themselves  of  such 
a  right  though  created  by  them.  It  is  not  a  purpose  recognized  by  law 
for  which  a  person's  laud  can  be  appropriated  by  another,  but  is  a 
privilege  attacned  to  and  becomes  the  property  of  the  plaintiflf. 

This  right  to  take  the  ice  is  not  a  new  one,  though  perhaps  a  greater 
importance  has  become  attached  to  it  within  the  last  few  years  than 
formerly.  It  results  from  and  grows  out  of  the  title  to  the  bed  of  the 
stream,  and  such  right  to  the  use  of  the  water  as  results  therefrom. 
This  right  is  well  settled  by  authority  as  well  as  by  principle.  Gould 
Waters,  §  191 ;  Sam  v.  Saleniy  100  Mass.  350 ;  Fame  v.  Woods,  108 
id.  172.  The  plaintiff's  title  to  the  ice  must  be  the  same  as  in  the  water 
before  it  is  congealed,  and  that  is  so  well  settled  that  it  needs  no  farther 
discussion.  Ecliot  v.  Fitchhy/)*g  H.  R,  Co,^  10  Cush.  191.  The  plain- 
tiff, therefore,  has  the  sole  light  to  take  the  ice  from  the  water  restin*^ 
upon  his  land,  with  the  single  qualification  that  it  is  not  to  be  taken  in 
such  quantities  as  to  appreciably  diminish  the  head  of  water  at  the  dam 
below.  Cummings  v.  Barrett^  10  Cush.  186.  If  this  diminution  could 
ever  take  place  from  such  cause  as  is  doubted  in  the  case  last  cited  — 
see  pages  189-90  —  there  can  be  no  such  claim  in  the  case  at  bar,  for 
the  nml  was  not  in  use  and  the  water  was  not  needed.  Thus,  at  the 
time  the  water  was  drawn  off,  the  title  of  the  plaintiff  to  the  ice  was 
virtually  absolute. 

From  this  view  of  the  rights  of  the  several  parties  it  would  seem  to 
follow  as  a  self-evident  proposition,  that  the  defendants'  interference 
with  the  plaintiff  was  unjustifiable,  and  that  damages  having  resulted 
they  would  be  liable.  But  it  is  said  that  having  raised  the  water  it  was 
their  privilege  to  let  it  down.  It  may  be  true  that  they  were  under  no 
obligation  to  keep  up  the  dam  any  longer  than  their  interest,  or  whim 
even,  might  dictate.  But  the  dam  was  not  removed  nor  abandoned. 
It  was  kept  up,  and  by  an  affirmative  act  on  the  part  of  the  defendants 
the  water  was  drawn  off  when  it  was  of  no  use  to  them,  but  a  serious 
injury  to  the  plaintiff.  This  cannot  be  said  to  be  consistent  with  their 
qoalined  right  to  the  use  of  the  water,  and  the  reasonable  care  which 
fliey  are  legally  boimd  to  exercise  in  that  use.  It  is  rather  a  wanton 
use,  a  disregard  of  the  rights  of  others  which  the  law  condemns,  and 
which  the  writ  alleges  to  be  malicious  and  for  the  purpose  of  iniuring 
the  plaintiff.  In  PMUips  v.  Sherman^  9upra^  on  p.  174,  it  is  said :  "  A 
wanton,  or  vexatious,  or  unnecessary  detention,  would  render  the  mill- 
owner  so  detaining  liable  in  damages  to  those  injured  by  such  unlawful 
detention.''  If  the  owner  of  the  dam  has  no  right  unreasonably  to 
detain  the  water,  for  the  same  reason  he  would  have  no  right  wantonly 
to  accelerate  it  to  the  injury  of  owners  above  or  below.  In  Frye  v.  MooVj 
suprOy  it  was  held  that  where  water  is  accumulated  wroi^uUy,  the 
party  so  doing  in  letting  it  out  must  do  so  at  bis  peril.  In  this  case,  so 
lar  as  appears,  the  defendants  had  the  right  to  flow  the  water  for  their 
mill  only.  It  was  not  raised  for  that  purpose,  for  the  mill  was  not  used, 
nor  does  it  ap|>ear  for  what  purpose  it  was  raised,  except  as  alleged  in 
the  writ,  to  injure  the  plaintiff. 

The   case  of    Chestey  v.   ^Emg,   74  Me.  164,    in    the    principles 
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involved,  is  snbstantiallv  like  this.  There  the  defendant,  in  di^n^  a 
well  upon  his  own  land,  destroyed  the  plaintiffs  spring  by  drawing 
from  it  the  water  which  percolated  through  the  earth  and  thus  sap- 
plied  the  spring.  In  that  ease  it  was  held,  after  much  consideration 
and  a  careful  review  of  the  authorities,  that  the  defendant,  though  in 
the  exercise  of  a  right,  would  not  be  liable  to  an  action  so  long  as  he 
acts  in  good  faith  and  with  an  honest  purpose,  yet  he  would  l^  liable 
if  he  dug  the  well  for  the  sole  purpose  of  inflicting  dama^  upon  the 
party  who  has  rights  in  the  spring.  The  case  at  bar  would  seem  to  be 
a  stronger  one  for  the  plaintiff,  in  this  the  defendimts  have  only  a 
qualifi^  interest  ill  the  water,  a  right  to  use  it  for  a  specified  purpose 
only,  and  in  that  use  bound  to  exercise  due  care  in  regard  to  the  rights 
of  others.  Yet  in  the  act  complained  of  they  were  not  in  the  use  of 
the  water  for  their  own  legal  purposes,  nor  were  they  in  the  exercise 
of  due  care,  b^  which  an  injury  happened  to  the  plaintiff. 

This  result  is  reached  from  a  consideration  of  the  facts  alleged  in  the 
writ  alone.  What  title  to  the  water  the  defendants  may  show,  or 
what  excuse  for  their  act,  can  only  appear  upon  the  trial. 

Action  to  stand  for  trial. 

Petebs,  Oh.  J.,  Walton,  Emeby,  Fostbb  and  TTabkictj,,  JJ^  con- 
curred. 


State  v.  Dodge. 

December  7. 1886. 

Criminal  Law — Indictment — Nuisance  —  Intoxicatino  LiquoBS. 

An  indictment  for  liquor  nuisance,  under  a  statute  declaring  places  *'  osed  " 
for  illefi^  sale  common  nuisances,  is  not  sufficient  when  it  charges  the  defend  • 
ant  with  keeping  a  building  "  resorted  to  "  for  illegal  sale. 

OrviUe  D.  Baker^  attorney-general,  and  R,  W,  HogerSy  county  attor- 
ney, for  State.     WUliam  Ji.  Fogler^  for  defendant. 

Danfobi*h,  J.  This  case  presents  the  question  as  to  the  suj£ciency 
of  an  indictment  founded  upon  Revised  Statutes,  chapter  17,  section  1. 
If  sustained,  it  must  be  under  the  first  clause  of  the  section,  which  so 
far  as  necessary  for  the  case  reads  as  follows,  viz. :  ^^AIl  places  used 
.  .  .  for  the  illegal  sale  or  keeping  of  intoxicating  liquors "  <are 
common  nuisances.  By  section  12  the  Keeper  or  maintainor  of  such 
nuisance  shall  be  punished  by  fine  or  imprisonment. 

The  material  part  of  the  indictment  charges  that  the  defendant 
^^  did  keep  and  maintain  a  common  nuisance,  to- wit :  a  certain  build- 
ing .  •  .  occupied  by  the  said  Manley  Ellis  Dodge  as  a  saloon 
and  shop,  and  resorted  to  for  the  illegal  sale  of  intoxicating  liquors," 
eta 

The  statute  declares  building  used  for  illegal  sale  or  keeping,  etc, 
nuisances.  The  indictment  aUeffes  that  the  building  was  resorted  to 
for  that  purpose.  It  is  claimed  that  the  two  expressions  mean  the  same 
thing.  This  cannot  be.  Neither  word  has  any  technical  meaning 
attacned  to  it.  Both  must,  therefore,  be  construed  in  their  ordinary 
and  usual  signification.  The  building  may  be  and  is  used  by  the  occu- 
pant or  keeper.     It  is  resorted  to  by  other  persons.    If  used  for  sale  it 
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must  be  understood  that  sales  are  made  by  the  keeper,  or  under  his 
authority.  If  resorted  to  for  that  purpose,  sales  may  or  may  not  be 
made^  and  if  made  are  supposed  to  be  made  by  the  persons  so  resort- 
ing, and  here  is  no  other  ^legation  that  any  sales  were  made,  or,  if  so, 
that  they  were  made  by  the  consent,  or  knowledge  even,  of  the  defend- 
ant. Ke  is  charged  with  keepiuj^  a  saloon  and  shop.  Other  persons 
are  charged  with  resorting  to  it  for  the  purpose  of  illegal  safes.  If 
such  sales  are  made,  the  evil  may  be  as  great  as  though  made  by  the 
keeper.  But  that  is  not  the  offense  provided  by  the  statute.  Besides 
he  is  not  charged  with  keeping  the  building  for  any  such  purpose,  and 
should  not  be  punished  for  the  wrong  of  others.  Cam,  v.  SiaMj  7 
Allen,  304. 

The  case  of  S^ate  v.  Zang,  63  Ma  215,  relied  upon  in  support  of 
the  indictment,  is  not  in  point.  It  does  not  hold  that  the  phrases 
"  resorted  to  "  and  "  used  for "  are  of  the  same  meaning,  but  rather 
that  the  proper  construction  of  the  statute,  under  which  that  indict- 
ment was  found,  required  the  insertion  of  the  words  "  used  for  "  before 
the  words  "illegal  sale"  and  not  the  words  "resorted  to,"  and  hence 
the  words  "  used  for"  were  properly  used  in  the  indictment  as  more 
accurately  expressing  the  intention  of  the  statute.  Since  then  the 
statute  has  been  changed  so  as  to  leave  no  doubt  that  the  construction 
then  given  is  the  true  one,  and  the  indictment  in  the  case  at  bar  should 
have  followed  that.     Cam.  v.  Sawy  13  Gray,  26, 

Exceptions  and  demurrer  sustained. 

Indictment  adiudged  bad. 

Pbtbbs,  Oh.  J.,  Walton,  Embbt,  Fostes  and  Haskell,  JJ.,  con- 
curred. 
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8UPBEME  COURT  OF  PENNSYLVANIA. 
Appeal  of  Annie  L.  Lowry,  Trustee.* 

October  4,  1886. 

Trust  and  Trustee  —  Account  —  Charge  —  Exception  —  Parol  Trust  — 
Orphans*  Court  —  Jurisdiction. 

a.,  who  was  trustee  for  C.  of  a  fund  of  $10,000,  under  the  will  of  B.,  filed 
an  account  in  which  she  charged  herself  with  certain  securities  as  held  by  her  as 
trustee  aforesaid.  C.  filed  exceptions  to  the  adjudication,  and  sought  to  establish 
a  further  parol  trust  of  a  fund  of  $10,000,  created  by  A.  and  D.  after  the  death 
of  B.,  in  accordance  with  a  suggestion  of  B.  made  in  her  life-time,  and  further 
sought  to  establish  that  the  money  paid  for  such  securities  belonged  to  such  parol 
trust,  and  that  other  securities  had  been  set  apart  for  the  trust  under  the  will  of 
B.  Held,  C.  was  without  footing  to  except,  unless  he  established  the  existence 
of  the  parol  trust.  UM,  also,  the  orphans'  court  had  jurisdiction  to  administer 
full  relief. 

\ppeal  from  the  decree  of  the  orphans'  court  of  Philadelphia  oonnty. 

By  the  will  of  Mary  Lane  Davidson,  who  died  on  the  13th  day  of 
April,  1883,  which  was  admitted  to  probate  at  Philadelphia  on  the  23d 
day  of  April,  1883,  she  provided,  inter  alia^  as  follows : 

"  I  give,  devise  and  bequeath  nnto  ray  sister,  Annie  Louisa  Lowry, 
the  sum  of  ten  thousand  dollars  ($10,000)  in  tnist,  to  keep  the  same 
invested  in  safe  securities,  at  interest,  and  hold  the  same  in  trust  for 
Richard  Arthur  Garden,  Jr.,  adopted  by  and  now  residing  in  our 
family.  I  further  direct  that  the  income  arising  from  the  said  sum  of 
ten  thousand  dollars  ($10,000),  so  as  aforesaid  invested,  be  paid  to  the 
said  Kichard  Arthur  Garden,  Jr.,  semi-annnallv,  for  his  own  beneiit, 
but  the  principal  sum  of  ten  thousand  doliai-s  ($10,000)  shall  be  kept 
safely  invested  until  the  death  of  the  said  Richard  Arthur  Garden,  Jr. ; 
and  1  then  direct  that  the  same  shall  be  divided  equally  between  my 
sisters  Sarah  Kenworthy  Davidson  and  Annie  L.  Lowry,  share  and 
share  alike,  if  both  are  then  living,  but  if  either  of  my  sisters  have 
died,  the  survivor  is  to  have  the  whole  sum.  If  neither  of  my  sisters 
are  living  at  the  time  of  the  decease  of  the  said  Richard  Arthur  Gar- 
den, Jr.,  I  direct  the  said  sum  of  ten  thousand  dollars  ($10,000)  to  be 
equally  divided  between  the  four  (4)  named  institutions,  as  follows,'* 
etc. 

"  She  named  as  executrices  of  her  will  her  two  sisters  Annie  Louisa 
Lowry  and  Sarah  K.  Davidson,  to  whom  letters  testamentary  were 
duly  granted. 

"Mrs.  Lowry  filed  her  account  as  trustee  under  the  wiD  of  Mary 
Lane  Davidson  for  Richard  Arthur  Garden  et  al.  in  the  month  of  April, 
1884.  In  it  she  charged  herself  with  the  sum  of  $10,000  received  from 
the  estate  of  Mary  Lane  Davidson  on  the  22d  day  of  May,  1883,  and  asked 
credit,  under  date  of  22d  May  and  24th  Mav,  1883,  for  an  investment  of 
$10,000,  in  three  securities  one  a  bond  and  mortgage  of  Alexander  M. 
Smith  on  number  1,742  North  Sixteenth  street  for  $5,000 ;  another  a 
ground-rent  of  $150  per  annum  issuing  out  of  number  2,640  North 


*  Reported  by  Ovid  F.  Johnson,  Esq.,  of  the  Philadelphia  bar. 
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Eleventh  street,  and  the  third  a  ground-rent  of  $150  per  annum  issuing 
out  of  number  2,642  North  Eleventh  street.  The  mortgage  had  been 
,  assigned  on  the  22d  day  of  May,  1883,  by  an  assi^ment  recorded  24th 
•May,  1883,  to  'Annie  Louisa  Lowry,  trustee  for  Kichard  Arthur  Car- 
den,  Jr.,  under  the  last  will  and  testament  of  Mary  Lane  Davidson.' 

"  The  ground-rents  were  conveyed  to  Annie  Louisa  Lowry,  widow, 
on  the  24th  dav  of  May,  1883.  These  were  accompanied  by  her  declara- 
tions of  trust  dated  7th  July,  1883,  setting  forth  that  they  had  been 
purchased  with  moneys  bequeathed  to  her  m  trust  by  her  sister,  Mary 
Lane  Davidson,  and  that  they  were  held  by  her  as  trustee  '  named  in 
and  appointed  by  the  last  will  and  testament  of  Mary  Lane  Davidson.' 

"  At  the  audit  of  the  said  account  before  Judge  Pbnkosb,  Garden 
objected  to  the  investments,  as  the  judge  reports :  '  Not  because  of  any 
insufficiency  of  the  securities,  but  because  it  was  alleged  that  the  securi- 
ties themselves  had  previously  been  set  apart  for  another  trust  created 
for  the  said  Bichard  A.  Garden,  Jr.,  and  that  to  permit  them  now  to  be 
transferred  to  the  present  trust  involved  a  violation  of  the  principles  of 
equity  applicable  to  cases  of  this  description.'  " 

A  part  of  the  history  of  this  case  can  be  best  told  in  the  words  of  the 
adjuoicating  judge : 

"  Bichard  A.  Garden,  Jr.,  testified  that  soon  after  the  death  of  the 
testatrix  he  had  been  informed  by  Mrs.  Lowry,  and  also  by  her  co-residu- 
ary l^atee  and  executrix,  that  the  testator  had  requested  them  to  increase 
the  trust  mentioned  in  her  will  bv  the  addition  of  $10,000,  and  that 
they  had  promised  her  to  do  so ;  that  in  pursuance  of  such  promise,  the 
mortgage  and  ground-rent,  for  which  credit  is  now  claimed  in  the 
account,  had,  as  they  told  him,  been  set  apart  from  the  general  assets  of 
the  estate  for  the  parol  trust  so  created ;  and  that  two  mortgages,  one  for 
$8,000  on  premises  1,822  North  Fifth  street,  and  one  for  $2,000  on 
225  Jaooby  street,  had  been  set  apart  for  the  trust  arising  under  the 
wilL 

"  The  witness  further  testified  that  payments  of  income  from  these 
securities  had  been  actually  made  to  him  under  the  parol  trust. 

''  Bichard  A.  Garden,  Jr.,  as  it  was  shown,  was  talcen  by  the  testatrix 
and  her  sisters,  Mrs.  Lowry  and  Miss  Sarah  iL.  Davidson,  when  he  was  a 
child  of  three  years  of  age  and  brought  up  as  one  of  their  own  family. 
He  had  no  means  whatever  of  his  own,  but  was  fed,  clothed  and 
educated  at  their  expense.  No  son  could  have  been  treated  with  more 
affection  and  indulgence.  The  ladies  whom  he  was  taught  to  call 
'  cousin '  had  the  most  implicit  confidence  and  trust  in  his  goodness  and 
integrity  ;  and  they  fully  believed  that  their  love  for  him  was  entirely 
deserved,  and  that  it  was  fully  reciprocated. 

"  The  testatrix  was  ill  for  about  two  weeks,  during  the  greater  part 
of  which  time  she  lay  in  a  state  of  unconsciousness.  A  day  or  two  before 
her  death,  however,  she  rallied,  and  as  the  exceptant  reUes  upon  what 
then  occurred  as  given  rise  to  the  trust  which  is  the  ground  of  his 
exceptions^  it  is  better  that  it  should  be  told  in  the  language  of  the 
witness,  M.iss  Sarah  K.  Davidson,  whose  testimony  is  in  entire  accord 
with  that  of  her  sister,  the  accountant. 

^^  ^  On  Wednesday  at  three  o'clock,'  said  the  witness,  ^  when  all  the 
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family  and  Mr.  Garden  were  at  dinner,  I  was  alone  with  her.  Siie  was 
very  ill  indeed,  but  still  she  had  intervals  of  reason,  and  she  said  to  me, 
'  Sarah,  I  have  been  thinking  a  great  deal  about  Dick ;  I  have  loved 
him  very  much,'  as  we  all  had,  for  he  had  earned  our  best  affections. 
'  I  feel  that  I  would  like  to  add  a  Uttle  to  his  trust,  if  you  are  willing.  I 
have  left  you  and  Louisa,  after  a  few  legacies  to  friends,  the  residuary 
part  of  my  estate ;  it  is  all  yours,  and  I  have  thought,  since  I  have 
been  on  my  sick  bed,  that  if  you  were  willing,  and  if  he  remains  with 
you,  and  is  a  good  boy,  I  should  like  to  add  $5,000  or  $10,000,  which- 
ever you  please,  to  his  trust,  when  you  please.'  I  said, '  Mary,  certainly, 
your  words  should  be  as  your  will,  as  regards  your  instruction.  Have 
you  spoken  to  my  sister  Louisa  about  it?'  She  said,  'I  have,  this 
morning.  I  have  told  her  just  what  I  told  you.-  I  said,  *  yon  may 
rest  assured  that  what  you  wish  shall  be  done.'  Had  it  been  a  bequest 
to  any  one  else,  I  would  have  doubted  if  her  mind  was  clear;  but  we 
all  loved  him,  and  we  were  perfectly  willing  to  give  him  the  largest 
amount,  provided  he  was  true  to  us.  There  was  nothing  more  said 
about  it  until  after  her  death,  when  Louisa  asked  me  if  she  had  said  any 
thing  to  me  about  it,  and  I  repeated  what  she  had  said.  She  then  said, 
'  would  you  be  willing  to  give  him  $10,000  ? '  I  said,  '  if  he  complies 
with  the  conditions.'  I  said,  *  nothing  will  give  me  greater  pleasure 
than  to  see  him  have  every  thing  that  this  world  can  give,  if  he  is  true 
to  us.  We  have  had  him  from  his  infancy,  and  we  have  loved  him  as  our 
own  life.'  I  agreed  then  to  give  it  to  him,  provided  these  conditions 
were  complied  with,  and  as  regards  the  interest  on  the  money,  I  hail 
not  the  slightest  objection  to  paying  it  to  him  when  my  sister  asked  me 
about  it.  it  was  a  mere  gift  and  we  did  not  want  him  to  be  without 
means ;  he  never  worked,  and  therefore  we  kept  him  as  a  gentleman, 
as  well  as  we  could.' 

"  After  the  death  of  the  testatrix,  Mrs.  Lowry  told  the  exceptant, 
who  was  then  a  young  man  of  about  twenty-three  or  twenty-four  years 
of  age,  what  had  been  said,  and  with  the  assent  of  her  sister,  but  with- 
out making  any  transfer,  set  aside  two  mortgages,  intending  to  give 
him  the  interest,  and  in  point  of  fact  actually  paying  it  to  him,  in  addi-  . 
tion  to  that  given  by  the  will. 

"  On  the  evening  of  the  10th  of  December,  1883,  a  robbery  of  the 
most  extraordinary  character  was  perpetrated  at  the  residence  of  the 
accountant  and  her  sister,  of  which  the  exceptant  was  still  an  inmate.  It 
was  clear  that  it  could  only  have  been  done  by  some  one  in  the  house. 

"  At  this  time  the  ladies  still  believed  implicitly  in  the  exceptant; 
but  a  letter  written  by  him  to  a  third  person  was  placed  in  their  nands, 
and  they  were  thus  shown,  by  evidence  which  admitted  of  no  contra- 
diction, that  he  had  fallen  into  evil  courses,  and  that  he  was  false, 
unprincipled  and  utterly  base. 

"  It  is  unnecessary  to  go  into  the  details  of  this  robbery.  It  is  enough 
to  say  that  it  became  clear  that  the  servant  had  been  greatly  wronged  by 
the  suspicions ;  and  that  the  facts  with  regard  to  it  have  been  disclosed 
incidentally  in  the  course  of  the  settlement  of  the  present  account, 
instead  of  by  prosecution  in  the  court  of  oyer  and  terminer,  is  accounted 
for  only  by  the  forbearance  of  the  victors  and  their  nnwillmgness  to 
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bring  to  ruin  and  pnblic  disgrace  one  whom  they  had  for  so  many  years 
loved  and  protected. 

"  The  trust  which  had  been  voluntarily  assumed  was  a  conditional 
one.  It  was  not  intended  to  last  if  the  beneficiary  proved  unworthy, 
and  it  was  terminated  because,  as  the  accountant  stated,  'his  life  and 
<diaracter  were  found  to  be  such  that  if  the  testatrix  were  now  here,  she 
would  not  only  withdraw  her  bequest,  but  commit  her  will  to  the 
flames.'  " 

The  judge  allowed  the  credits  as  proper  investments  of  the  trust 
fund. 

Nine  exceptions  to  this  adjudication  were  filed  by  Garden's 
counsel,  which  claimed  error  m  not  deciding  that  a  bond  and 
mortgage  of  McConnell  for  $8,000  and  another  of  Grardner  for 
$2,000  which  had  belonged  to  Mary  Lane  Davidson  at  her  decease, 
had  been  set  aside  and  held  by  Annie  Louisa  Lowry,  as  trus- 
tee for  Garden  under  the  will;  in  deciding  that  the  Smith  mort- 
gage and  the  two  ground  rents  were  investments  of  the  fund  bequeathed 
by  the  will ;  in  deciding  the  question  of  the  validity  of  the  parol  trust ; 
in  deciding  that  the  parol  trust  was  a  conditional  one  voluntarily 
assumed ;  m  deciding  that  the  parol  trust  was  not  intended  to  last  if 
the  beneficiary  proved  unworthy  ;  iu  deciding  that  the  parol  trust  was 
terminated  because  of  the  bad  character  of  Garden ;  in  admitting  evi- 
dence of  the  robbery ;  in  admitting  as  evidence  tending  to  affect  Gar- 
den's character,  a  letter  in  his  handwriting ;  in  confirming  the  trustee's 
account. 

The  exceptions  were  sustained  in  the  court  below,  and  the  adjudica- 
tion was  modified  by  disallowing  the  credits  claimed  by  thef  trustee 
for  said  investments. 

Hanna,  presiding  judge,  held  "  the  existence  of  the  parol  trust  alleged 
to  have  been  declared  by  testatrix  and  assumed  by  accountant  can- 
not be  determined  in  this  proceeding,  nor  by  this  court."  He  assumed 
that  it  was  conceded  the  investments  claimed  had  not  been  investments 
of  the  trust  created  by  the  will,  and  that  there  had  been  a  prior  setting 
apart  of  the  investments  for  which  credit  was  claimed  as  investments 
01  the  so-called  "  parol  trust "  fund  ;  asserted  that  investments  thus 
set  apart  for  another  trust  could  not  be  claimed  as  belonging  to  the  one 
before  the  court,  and  that  the  court  had  no  jurisdiction  to  determine 
the  issue  raised  by  the  accountant,  viz.,  that  tnere  was  no  such  trust, 
and,  therefore,  no  investments  of  the  same.  He  decided  :  "  The  cesini 
que  trust  may,  with  good  reason,  hold  the  trustee  liable  for  the 
investments  of  each  fund,  especially  where,  as  here,  the  trustee  accounts 
for  and  recognizes  one  trust,  but  repudiates  the  other.  Without  dis- 
puting the  right  of  the  trustee  as  to  the  latter,  it  seems  but  reasonable  that 
the  investments  of  the  trust,  accepted  and  recognized,  be  produced. 
And  upon  failure  so  to  do  the  trustee  should  be  charged  with  the  trust 
fund  in  cash  as  remaining  uninvested.  After  a  careinl  consideration  of 
the  subject,  we  are  oi  opinion  this  course  should  be  adopted  m  the 
present  case.  This  in  nowise  prejudices  the  right  of  the  trustee  to  con- 
test the  enforcement  oi  the  parol  trust." 

In  Ids  concurring  opinion  Judge  Ashman  assumed  that  the  trustee 
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had  set  apart  distinct  securities  for  the  two  separate  trusts,  and  r^ted 
his  concurrence  upon  such  assumption.  He  said :  "If  it  be  true  that  a 
trustee  who  has  set  apart  distinct  securities  for  two  separate  trusts  can, 
at  her  discretion,  appropriate  the  investments  interchangeably  for  the 
purposes  of  eitlier  trust,  the  beneficiary  had  no  reason  to  complain  in 
tliis  instance,  and  the  decree  of  the  auditing  judge  might  well  be  sus- 
tained/' He  conceded  that  the  presiding  judge  denied,  viz.,  that  the 
court,  having  the  matter  within  its  grasp,  had  a  right  to  pass  judg- 
ment upon  the  validity  of  the  *'  parol  trust." 

He  held  that  there  had  been  a  trust  created  by  the  sisters  who  sur- 
vived, out  of  their  own  money,  without  any  limitetion  and  without  any 
power  of  revocation.  '  It  was  manifested  by  more  than  a  mere  declara- 
tion to  the  cestui  qve  trusty  although  that  would  have  been  suflBcient. 
The  declaration  was  preceded  or  accompanied  by  an  actual  setting  apart 
of  securities,  and  was  followed  by  a  payment  of  the  interest.  .  .  . 
Could  the  trustees  vacate  a  trust  which,  without  any  quaKfication,  they 
had  created  ?  .  .  .  Equity  will  not  interpose  when  the  trust  rests 
in  a  mere  engagement  to  create  it;  but  where  nothing  remains,  as 
here,  to  be  done  by  the  trustee,  the  court  will  take  jurisdiction." 

Judge  Penrose  adhered  to  his  adjudication,  maintaining  that  inas- 
much as  it  had  been  asserted  that  the  securities  in  controversy  had  been 
appropriated  to  another  trust,  the  court  whose  duty  it  became  to  pass 
upon  the  truth  of  such  assertion,  had  the  requisite  power  to  pass  upon 
all  the  facts  involved  in  the  decision.  He  argued  tnat  the  parol  trnsi; 
was  conditional  upon  Garden's  being  a  good  boy  and  remaining  with 
the  surviving  sisters,  and  that  before  the  securities,  which  the  latter 
intended  to  set  apart,  had  been  transferred  from  the  general  estate,  the 
discovery  of  his  inability  to  meet  the  requirements  of  the  conditions 
had  been  made.  He  contended  that  equity  would  not  enforce  a  parol 
trust  in  favor  of  a  volunteer,  where  any  thing  remained  to  be  done  to 
complete  the  transfer  of  title,  if  it  appeared  that  the  parol  execution 
had  taken  place  under  a  mistake  of  fact.  He  stated  that  the  evidence 
showed  that  even  if  certain  other  securities  had  originally  been  intended 
to  be  transferred  to  this  trust,  "  the  securities  referred  to  never  were 
in  point  of  fact  assigned." 

John  G.  Johnson^  Lewis  D.  Vail  and  Edward  Shippen^  for  appel- 
lants. In  Ric^a  Appeal^  79  Penn.  St.  182,  it  was  held :  "Jurisdiction 
having  attached,  equity  comprehends  within  its  grasp  all  incidental 
matters  necessary  to  enable  it  to  make  a  full  and  final  aistribution,  and 
therefore  to  terminate  litigation,  *  while  it  affords  a  perfect  remedy.'  '^ 
Many  authorities  in  support  of  the  proposition  were  cited  by  Judge 
Agnew,  especially  BuWs  Appeal^  12  nan*.  288.  The  distinction  between 
a  promise  to  give  money,  which  cannot  be  enforced,  and  a  declaration 
that  money  is  held  in  trust  for  a  volunteer  which,  possibly,  may  be 
enforced,  is  one  not  very  apparent  to  the  Uneducated  mind.  We  have 
seen  it  nowhere  better  stated  than  by  Sir  W.  Page  Wood,  in  Richard- 
S071  V.  Richardson,  L.  R.,  3  Eq.  686  :  "  The  real  distinction  should  be 
noade  between  an  agreement  to  do  something  when  called  upon,  some- 
thing distinctly  expressed  to  be  future  in  the  instrument,  and  an  instru- 
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ment  which  afiEects  to  pass  every  thing  independently  of  the  legal 
estate." 

There  are  cases  in  which  an  assignment  has  been  sustained  as  passing 
the  title  to  property  not  therein  described,  and  in  which  the  leeal  title 
has  been  ordered  to  be  conveyed  to  the  assiguee  though  a  vcuunteer. 
This  at  times,  as  in  Morgcm  v.  JUcUlesorij  L.  K.,  10  Eq.  475,  has  been 
put  on  the  ground  that  the  assignment  operates  as  a  declaration  of  trust. 
We  can  also  find  cases  in  which  a  delivery  of  choses  in  action  without 
actual  assignment  has  been  held  efficacious  to  pass  to  a  volunteer  the 
whole  right  therein.  Delivery  is  always  held  essential  to  the  validity 
of  a  gift.  As  was  said  in  OrawfarcTs  Appeal^  61  Penn.  St.  52,  "  when 
a  gift  is  not  executed  by  delivery,  but  the  determining  act  remains  ^  in 
fieriy^  there  is  no  force  in  the  intention  to  do  it.  A  trust  is  essentially 
different  from  a  contract,  and  will  be  enforced  when  a  contract  is  not." 
In  a  very  liberal  dictum  —  the  most  liberal  perhaps  to  be  found  in  the 
decisions  of  this  court  —  in  Hdfenatein^s  Estate^  77  Penn.  St.  331,  it 
was  said :  ^^  There  is  no  prescnbed  form  for  the  declaration  of  a  trust. 
Whatever  evinces  the  intention  of  the  party  that  the  property  of  which 
he  is  the  legal  owner  shall  beneficially  be  another's  is  sufficient." 

William  Mvntzer  and  Thomas  J.  Diehl^  for  appellee.  Jurisdiction 
is  undoubtedly  vested  in  the  orphans'  court  to  decide  all  questions  relat- 
ing to  the  distribution  of  a  fund  which  is  properly  before  it,  but  in  this 
case  the  auditing  jud^e  assumed  jurisdiction  over  a  fund  which  was  not 
before  the  court  at  alL  This  was  the  account  simply  of  a  testamentary 
trustee,  and  the  trustee  did  not  pretend  to  account  for  any  other  fund 
than  that  derived  from  the  will  of  Mary  Lane  -Davidson.  The  trust 
which  had  been  declared  upou  the  $10,000  in  cash  by  Mrs.  Lowry  and 
her  sister,  Sarah  E.  Davidson,  must  be  considered  as  a  matter  entirely 
apart  and  distinct  from  the  testamentary  trust  under  the  will  of  Mary 
I^e  Davidson,  to  which  latter  class  of  trusts  the  jurisdiction  of  the 
orphans'  court  is  limited.  See  Fret£%  Appeal^  4  W .  &  S.  433.  The 
testimony  taken  before  the  auditing  judge  shows  conclusively  that  Mrs. 
Lowry  had  in  her  possession  $10^000  in  cash,  which  had  been  set  apart 
for  the  benefit  of  Garden  by  herself  and  sister,  Sarah  K.  Davidson,  for 
the  parol  trust.  That  this  was  a  complete  and  binding  declaration  of 
trust  is  shown  by  the  following  authorities.  In  Exi parte  Pye^  18  Vesey, 
Jr.,  149,  Lord  Chancellor  Eldon  says:  "The  court  will  not  assist  a 
mere  volunteer,  yet  if  the  act  is  complete,  though  voluntary,  the  court 
will  act  upon  it.  It  has  been  decided  that  npon  an  agreement  to  trans- 
fer stock  this  court  will  not  interpose,  yet  if  the  party  had  declared 
himself  the  trustee  of  that  stock,  it  becomes  the  property  of  the  cestui 

Sue  trust  without  more,  and  the  court  will  act  upon."  "A  clear 
eclaration  or  direction  by  a  party  that  the  property  shall  be  held  in 
trust  for  the  objects  of  his  bounty,  though  unaccompanied  by  a  deed 
or  any  other  act  divesting  himself  of  the  legal  estate,  is  an  executed 
trust,  and  will  be  enforced  gainst  the  party  nimself.  Hill  Trustees,  ' 
§89 ;  Day  v.  Eoth^  18  N.  Y.  448.  That  this  doctrine  is  recognized  in 
Pennsylvania  is  shown  bv  the  language  of  Chief  Justice  Shaeswood,  in 
Hel/enstein's  Estate^  77  tenn.  St.  328.  The  learned  chief  justice  there 
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says :  "  There  is  no  prescribed  form  for  the  declaration  of  a  trust. 
Whatever  evinces  the  intention  of  the  party  that  the  property  of  which 
he  is  the  legal  owner  shall  beneficially  be  ano theirs  is  sufficient." 

Trunket,  J.  On  May  22,  1883,  a  mortgage  for  $5,000  was  assigned 
to  "  Annie  Louisa  Lowry,  trustee  for  Richard  Arthur  Garden,  Jr., 
under  the  last  will  and  testament  of  Mary  Lane  Davidson  ; "  and  on 
the  twenty-fourth  of  the  same  month,  two  ground-rents  were  conveyed 
to  her,  each  $150  per  annum.  For  these  securities  the  trustee  paid 
$10,000.  She  executed  a  declaration  of  trust  on  July  7,  1883,  reciting 
that  the  ground-rents  were  purchased  with  moneys  bequeathed  to  her 
in  trust,  and  that  they  are  held  by  her  as  trustee  ''  named  in  and 
appointed  by  the  last  will  and  testament  of  Mary  Lane  Davidson.  " 

On  June  9, 1883,  Annie  L.  Lowry,  trustee,  executed  an  acknowledg- 
ment of  the  receipt  of  $10,000  from  the  executrices  of  the  will  of  Mary 
Lane  Davidson,  in  satisfaction  of  the  legacy  "  to  beheld  in  trust,  in  and 
by  the  said  last  will  and  testament."  The  executrices  have  not  settled 
their  accounts.  Nor  did  they  as  executrices,  or  otherwise,  make  a  writ- 
ten declaration  vesting  or  designating  any  part  of  the  estate  for  use  of 
the  appellee,  except  the  mortgage  and  ground-rents  described  in  the 
account. 

The  appellee  seeks  to  establish  a  parol  trust  created  after  the  death 
of  Mary  L.  Davidson,  by  Sarah  K.  Davidson  and  Annie  L.  Lowry,  and 
that  the  money  paid  for  said  mortgage  and  ground-rents  belonged  to 
said  parol  trust.  His  interest  in  the  sustaining  of  his  exceptions,  if  any, 
arises  from  such  trust.  Failing  to  establish  that  trust,  it  matters  not 
what  money  was  used  in  payment  for  the  securities.  Unless  he  shows 
its  existence  he  is  without  footing  to  except  to  the  account.  Testimony 
adduced  to  prove  it  may  be  rebutted.  This  involves  adjudication,  and 
if  the  orphans*  court  has  no  jurisdiction,  the  adjudication  must  be  else- 
where before  the  alleged  trust  can  be  made  the  oase  for  reformation  of 
the  account.  At  the  outset  the  appellee  testified  that  the  accountant 
declared  to  him  the  existence  of  the  alleged  trust,  and  that  she  had  set 
aside  cash  for  that ;  that  in  the  appellee's  brief  it  is  said  that  "  a  valid 
parol  trust  had  already  been  declared  for  Garden's  benefit,  upon  that 
$10,000  in  cash." 

The  learned  presiding  judge  of  the  orphans'  court  denies  its  juris- 
diction to  determine  the  existence  of  the  alleged  parol  trust ;  but  he 
recognizes  the  fact  that  the  appellee  has  no  meritorious  standing  to 
except,  unless  the  credits  claimed  actually  belong  to  that  trust,  and, 
therefore,  he  says :  "  The  cestui  que  tncst  may  with  good  reason  hold 
the  trustee  liable  for  the  investments  of  each  fund,  especially  where,  as 
here,  the  trustee  accounts  for  and  recognizes  one  trust  but  repudiates 
the  other."  The  recognized  trust  is  created  by  the  will ;  the  repudiated 
trust  is  only  shown  by  the  testimony,  and  must  be  assumed  to  exist 
before  money  or  investments  may  be  said  to  belong  to  it.  In  the  con- 
curring opinion  it  is  conceded  that  the  orphans'  court  has  jurisdiction 
to  administer  full  relief,  and  it  is  held  that  the  trust  now  sought  to  be 
invalidated  is  purely  inter  vivoSj  and  though  prompted  by  the  sugges- 
tion of  the  :^testatrix,  it  was  created  by  the  sisters  out  of  their  own 
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money.  This  seems  the  true  view.  If,  indeed,  such  trust  was  created, 
it  was  the  act  of  the  surviving  sisters  of  the  decedent,  and  if  there  was 
no  limitation  or  condition,  it  was  irrevocable  without  the  assent  of  the 
person  for  whose  use  it  was  created. 

Within  a  short  time  after  the  death  of  the  testatrix,  the  mortgage 
for  $5,000  and  the  ground-rents  were  purchased  and  transferred  expresdy 
for  the  trust  created  by  the  will.  This  transaction  was  six  jnontm 
before  the  executrices,  or  trustee,  had  lost  confidence  in  or  affection  for 
the  appellee.  It  was  when  they  intended  to  make  an  additional  trust 
for  the  larger  sum  that  had  been  suggested  by  the  decedent  in  her  life- 
time. The  accountant  bought  the  securities  and  received  them  stamped 
with  unmistakable  appropriation,  inconsistent  with  the  allegation  that 
other  securities  had  already  been  placed  to  the  same  use.  Afterward 
she  executed  the  release  dated  July  9,  1883.  All  the  writings  relate  to 
the  same  trust 

That  the  accountant  and  her  sister  intended  in  the  future  to  create  a 
trust  of  $10,000  for  the  use  of  the  appellee  during  his  life  is  admitted; 
and  the  accountant  also  admits  that  m  the  meantime  she  intended  to 
give  him  the  interest  or  income,  and  did  give  it  to  him  for  six  months. 
Sefore  the  intention  was  executed  the  accountant  was  advised  not  to 
make  the  transfer  until  the  expiration  of  one  year,  the  time  she  had  for 
settling  the  estate,  and  to  take  the  $10,000  in  cash  under  the  will, 
which  advice  she  followed. 

The  appellee  relies  on  his  own, testimony  to  establish  the  trust,  cor- 
roborated by  the  said  payment  of  interest.  He  says  that  three  days  after 
the  death  of  the  testatrix,  both  sisters  told  him  of  her  request,  and  that 
they  intended  to  carry  it  out  to  the  letter,  and  that  two  or  three  weeks 
thereafter,  Mrs.  Lowry  told  him  that  the  McConnell  and  Gardner  mort- 
gages, which  had  belonged  to  the  decedent,  had  been  set  aside  as  the 
money  left  him  by  the  will,  and  that  they  had  set  aside  cash  for  the 
extra  trust.  Mrs.  Lowry  testifies  respecting  the  extra  trust,  or  discre- 
tionary $10,000,  that  it  occurred  to  her,  to  save  her  trouble,  that  she 
could  put  the  two  mortgages  aside,  and  hand  the  interest  over  to  the 
young  man ;  that  she  gave  him.  the  interest  because  she  felt  interested 
in  him,  and  intended  to  give  him  the  $10,000  in  trust  if  he  was  a  good 
boy ;  and  she  positively  denies  that  she  told  him  the  purchase  of  the 
securities  was  for  the  extra  trust. 

Mrs.  Lowry's  testimony  shows  that  if  the  McConnell  and  Qtirdner 
mortgages  were  set  aside  at  all,  it  was  for  the  extra  trust,  not  the  trust 
under  the  will.  The  auditing  judge  has  well  shown  that  the  credit  of 
Garden  is  not  such  that  the  pivotal  fact  in  his  case  can  be  found  on  his 
testimony  alone,  especially  against  that  of  the  accountant.  Unless  it  be 
true  that  the  McConnell  and  Gardner  mortgages  were  set  aside  for  the 
trust  under  the  will,  the  exceptions  fall. 

The  auditing  judge  finds  that  the  accountant,  "with  the  assent  of  her 
sister,  but  without  making  any  transfer,  set  aside  two  mortgages,  intend- 
ing to  give  him  the  interest,  and  in  point  of  fact  actually  paying  it  to 
him,  in  addition  to  that  given  by  the  will."  He  properly  omitted  to 
find  that  the  securities  for  which  credit  is  claimed  in  the  account  were 
purchased  for  a  use  other  than   that  stated  in  the  writings ;  or   that 
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said  eecnrities  were  purchased  with  money  designed  for  another  use. 
The  findings  of  fact  were  quite  as  favorable  to  the  appellee  as  the 
evidence  warranted,  and  we  think  fail  to  show  an  actual  creation  of  the 
alleged  trust  without  the  will,  to  which  the  securities  named  in  the 
account  had  been  appropriated. 

Decree  reversed,  the  exceptions  dismissed,  and  the  account  confirmed. 
Appellee  to  pay  the  costs. 

Appeal  of  Koons  and  Wrioht. 

October  4,  1876. 
Will — Legacy — Interest. 

The  act  of  February  24,  1884,  which  provides  that  "  legacies,  if  no  time  be 
limited  for  the  payment  thereof,  shaU,  in  all  cases,  be  deemed  to  be  due  and 
payable  at  the  expiration  of  one  year  from  the  death  of  the  testator,"  sup> 
plies  a  testamentary  intent;  therefore,  where  it  is  claimed  a  money  legacy  shaU 
not  bear  interest  from  the  expiration  of  one  year  after  the  testator's  death,  the 
contention  mast  be  supported  by  clear  evidence  of  an  intent  contrary  to  the  act 
to  be  found  in  the  testator's  will.* 

Appeal  from  the  decree  of  the  orphans'  court  of  Philadelphia 
county. 

Joseph  Wright,  distributing  the  bulk  of  his  estate  in  his  life-time, 
inter  aliay  June  24,  1853,  transferred  to  the  Pennsylvania  Company, 
etc.,  personal  securities  amounting  to  $10,000  upon  the  trust  declared 
by  them :  First,  to  collect  the  income  and  pay  over  the  same  to  him 
for  life,  and  on  his  death ;  second,  to  pay  certain  sums  of  money  to 
specified  persons,  with  power  to  sell  the  securities  necessary  therefor ; 
third,  to  pay  certain  annuities  to  certain  other  persons ;  fourth,  to 
reinvest  the  income  not  required  for  the  annuities ;  fifth,  on  the  death 
of  all  the  annuitants  to  pay  all  the  securities  remaining  and  accumula- 
tions of  income  to  his  executors,  to  be  applied  to  the  purposes  of  his 
will,  with  provisions  for  the  trustees'  compensation  and  a  full  power  of 
revocation. 

In  1854  he  subscribed  for  the  purchase  of  a  lot  in  Frankford  for  a 
charity,  subsequently  incorporated  as  "The  Indnstrial  Beneficial  Insti- 
tute of  Frankford,"  and  had  the  lot  conveyed  to  himself  and  four  other 
trustees  in  trust  for  the  purposes  of  that  charity  and  such  other  uses  as 
his  will  should  declare.  He  erected  a  building  on  the  lot,  formed  the 
association  and  mainly  supported  it  in  his  life-time. 

He  died  May  26,  1858,  having  made  his  will  May  25,  1857,  whereby 
he  gave  an  annuity  of  $400  to  his  wife,  a  legacy  of  $4,000  payable  out 
of  tne  proceeds  of  his  estate  to  Miss  Hogeland,  and  a  legacy  of  $10,000 
to  the  said  institute,  the  principal  thereof  to  be  invested  forever,  and 
the  income  applied  to  the  taxes  and  repairs  upon  its  building,  a  free 
library  and  reading-room,  and  for  fuel  and  support  for  the  poor  of 
Frankford  within  one  mile  from  the  building.  The  will,  then,  in 
terms,  gave  the  residue  of  his  estate,  including  the  balance  in  the  hands 
of  the  Pennsylvania  Company  under  their  trust  to  carry  out  the  pur- 
poses and  intentions  therein  before  expressed,  and  finally  the  remainder, 
equally  to  be  divided  between  his  son  and  his  two  daughters,  and,  at 
the  close  of  his  will,  he  provided  that,  after  securing  the  widow's 

♦See  6  East.  Rep'r,  55. 
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annuity,  hia  executors  should  pay  the  legacies,  in  the  order  of  priority 
therein  before  named. 

Under  proceedings  upon  the  executors'  accounts  $6,700  of  his  per- 
sonalty was  set  apart  to  meet  the  widow's  annuity,  and  the  balance  in 
August,  1860,  of  $1,660  was  applied  on  account  of  Miss  Hogeland's 
l^acy.  The  widow  died  April  13,  1870,  when  the  principal  invest- 
ments of  her  annuity  fell  in,  and,  on  the  next  executors'  account,  that 
fund  was  distributed  by  awarding  to  Miss  Hogeland  the  unpaid  balance 
of  her  legacy,  with  interest  from  a  year  after  the  testator's  death,  and 
the  residue  of  $2,416.95  to  the  institute  on  account  of  its  legacy  of 
$10,000. 

The  last  annuitant  under  the  Pennsylvania  Company's  trust  died  in 
1884,  and  the  executors  having  died,  the  administrators  d.  b.  n.  c,  t  a., 
by  their  account,  had  a  balance  for  distribution  of  $43,178.49;  includ- 
ing the  remaining  principal  and  accumulations  of  income  of  the  Penn- 
sylvania Company's  trust  fund,  left  after  the  fulfillment  of  their  trusts. 

The  institute  was  awarded  by  the  court  below  the  residue  of  the 
principal  of  its  legacy,  with  interest  thereon  from  the  year  after  the 
testator's  death. 

The  effect  of  this  distribution  was  to  divide  the  principal  of  the 
trust  fund  of  $10,000,  set  apart  by  the  decedent  under  the  trust  and 
will,  and  the  income  thereof  between  the  disputing  beneficiaries  as 
follows : 

To  the  institute  the  principal  of  its  legacy  of  $10,000,  less 
collateral  inheritance  tax,  by  the  will  to  be  paid  in 
priority  over  the  remaindermen's  legacies $9,  500  00 

And  balance  of  interest  thereon,  at  six  per  cent,  from  the 

year  after  the  testator's  death 12,  403  05 

$21,  903  05 
And  to  the  remaindermen,  the  residue  of  the  accumula- 
tions of  interest  on  that  fund,  amounting  to 21,  201  94 

Oeorge  Junhin  and  Benjamin  Harris  Brewster^  for  appellants. 
That  ordinary  money  legacies  bear  interest  from  one  year  after  the 
testator's  death  no  one  will  qnestion.  They  are  then  payable,  and 
interest  is  the  penalty  for  not  paying  money  when  it  ought  to  be  paid. 
But,  of  course,  a  testator  may  order  it  otherwise,  either  in  the  express 
terms  of  his  will,  or  by  his  intentions  to  be  gathered  from  his  whole 
will.  The  rule,  therefore,  by  which  the  court  below  has  decided  this 
case  has  no  application  to  it,  because  the  reason  of  it  does  not  exist. 
The  authorities  to  sustain  this  view  are  ample.  EarU  v.  Bdlingham, 
24  Beav.  448 ;  WTieder  v.  Ruthven^  74  N.  1  •  428 ;  Trippe  v.  Frazier, 
4  Harr.  &  J.  (Md.)  446. 

John  ShaUcroaa  and  Oem^ge  L.  Crawford^  for  appellees.  Gen- 
eral pecuniary  legacies,  iucludinff  gifts  of  appointment  under  a 
power,  are  payable  at  the  end  of  a  year  from  fiie  testator's  death. 
Tatham  v.  jDrummond^  2  H.  &  M.  262.  And  where  no  time  for  pay- 
ment is  fixed,  interest  runs  from  that  time,  even  though  the  legacy  is 
Vol.  Via  —48  933  r^^^^T^ 
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directed  to  be  paid  out  of  a  particular  fund  when  recovered,  and  it  may 
not  be  recovered  for  a  long  time  thereafter.     EntwisUe  v.  McbrJua/nd^ 

5  Ves.  527  ;  SUwelZ  v.  Bernard^  id.  534-543.  A  l^acy  ^ven  out 
of  a  fund  when  the  same  shall  be  recovered^  when  received,  when  got 
in,  when  laid  out,  etc.,  follows  the  legal  presumption  of  carrying  interest 
from  the  year  after  the  death,  to  vary  which  requires  the  most  plain 
and  distinct  indication  of  an  intention  to  postpone  the  payment.  Wood 
V.  PenmjTe^  13  Ves.  334-6 ;  Kirkpatrick  v,  Bedford^  4  App.  Cas.  104, 
111 ;  Kerr  v.  Dougherty^  17  Hun,  341.  It  is  the  general  settled  rule 
that  pecuniary  legacies,  whether  the  fund  out  of  which  fhey  are  pay- 
able bears  interest  or  not,  bear  interest  fron^  the  year  after  the  testator's 
death  if  there  should  be  at  any  time  a  fund  for  their  payment  Pearson 
V.  Pearaouy  1  Schoales  &  Lefroy,  12.-  The  rule  is  not  altered  by  the 
fact  that  the  legacy  is  charged  upon  the  personalty  and  a  reversionary 
interest  in  realty,  and  the  personalty  is  insumoient.  Preeman  v.  Simpson^ 

6  Sim.  75 ;  Oough  v.  BuU,  16  id.  323;  Earl  of  MiUown  v.  Trench,  4 
CI.  &  Fin.  310,  1,  2-4,  5.  In  27  Ch.  Div.  676,  In  re  Blackford,  the 
property  of  a  testatrix  who  died  in  1869,  consisted  chiefly  of  a  rever- 
sionary interest  which  did  not  fall  into  possession  until  1881.  Her  will 
gave  her  estate  to  her  executors  and  trustees  in  trust  to  sell  and  stand 
possessed  of  the  proceeds  in  trust  to  pay  certain  legacies,  and  they  were 
awarded  interest  from  the  year  after  the  death  oi  the  testatrix,  even 
those  legatees  who  had  received  their  legacies  without  interest,  having 
done  no  act  to  release  the  estate,  being  held  to  be  not  barred  by  acquies- 
cence. This  rule  is  in  full  force  in  rennsylvania.  A  legacy  to  come 
out  of  a  part  of  the  testator's  estate  which  cannot  be  recovered  for  a 
long  time  after  the  year,  where  the  testator  directs  the  legacy  to  be 
paid,  when  the  money  which  is  to  constitute  it  can  be  recovered, 
carries  interest  from  the  year  after  the  testator's  death.  The 
general  rule  of  giving  interest  to  the  legatee  from  the  expiration  of  the 
year  is  not  to  be  controverted  upon  slight  inferences  of  intention,  nor 
will  it  yield  to  the  impossibility  of  getting  in  the  estate  so  as  to  pay  the 
legacy  within  the  year  allowed  for  that  purpose.  Houston! e  Appeal^ 
9  W.  477 ;  Martin  v.  Martin,  6  id.  67.  A  legacy  charged  on  realty, 
of  which  the  testator  held  a  remainder  expectant  on  a  life  estate,  to  be 
used  for  schooling  and  education  of  a  minor  legatee,  though  the  life 
estate  did  not  expire  until  fourteen  years  after  the  testator's  death  and 
until  after  the  mmor's  majority,  when  its  declared  purpose  was  useless, 
carried  interest .  from  the  year  after  the  testator's  death  in  LyrycKe 
Appeal,  12  W.  N.  0.  104.  This  case  shows  that  the  notion  that  the 
intent  of  the  testator  that  the  principal  of  the  legacy  should  be  invested 
and  the  income  only  yearlv  consumed  for  the  charity  will  preclude  the 
legatee  from  receiving  the  accumulations  of*  years  of  past  income 
unpaid  in  a  lump  is  erroneous,  and  the  rule  of  construction  that  where 
a  fund  is  directed  to  be  at  once  set  apart  from  the  rest  of  the  testator's 
estate,  it  carries  the  income  from  the  testator's  death.  Boddyv,  Dwwes, 
1  Keen,  362 ;  Dundaa  v.  Wolfe  Murray,  1  H.  &  M.  425  ;  Johnson 
V.  O'NeiU,  3  L.  E.  Ir.  476  ;  Laporte  v.  Bishop,  11  Harr.  152  ;  Cooper 
V.  Scott,  62  Penn.  St.  139 ;  Pag^s  Appeal,  71  id.  405,  would  prevent 
such  a  result.     And  the  act  of  assembly  of  February  24,  1834,  §  51  — 
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Brightly's  Purdon,  665,  §  231  — providing  that  "  Legacies,  if  no  time 
be  umited  for  the  payment  thereof,  shall  in  all  cases  be  deemed  due  and 
payable  at  the  expiration  of  one  year  after  the  death  of  the  testator," 
giving  a  statutory  force  to  the  strong  legal  presumption  requiring  clear  » 
expression  of  the  testator's  intent  to  postpone  the  running  of  interest, 
concludes  the  question  in  Pennsylvania.  Among  the  exceptions  to  the 
rule  in  question,  in  which  exceptional  cases  interest  is  also  given  for 
the  first  year,  is  the  case  of  a  legatee,  though  neither  a  minor  nor  in 
the  loco  parentis  relation,  but  a  stranger,  if  there  be  a  general  intention 
expressed  in  the  will  of  providing  for  its  maintenance  out  of  the  legacy, 
interest  runs  from  the  death.  Pett  v.  Fellows^  1  Sw.  561.  n;  Lam- 
hert  v.  Pa/rJcer^  Coop.  t.  Elden,  143  ;  Leslie  v.  Leslie^  LI.  &  G.  t.  Sug. 
1 ;  TovmsendPs  Appeal^  10  Out.  268,  and  cases  cited. 

Gbesn,  J.  The  legacy  of  $10,000  to  the  appellee  was  absolute 
without  any  condition  as  to  its  payment,  arid  no  time  of  payment  was 
expressed  in  the  will  which  gave  it.  Literally  the  case,  as  to  the  ques- 
tion of  interest,  comes  directlv  within  the  words  of  the  act  of  24th 
February,  1834,  par.  51,  which  provides  that  "  legacies,  if  no  time  be 
limited  tor  the  payment  thereof,  shall  in  all  cases  oe  deemed  to  be  due 
and  payable  at  the  expiration  of  one  year  from  the  death  of  the  testa- 
tor." This  legislation  suppUes  a  testamentary  intent,  and  hence  where 
it  is  claimed  that  a  money  legacy  shall  not  bear  interest  from  the  expi- 
ration of  one  year  after  the  testator's  death,  the  contention  must  be 
supported  by  dear  evidence  of  an  intent  contrary  to  the  act  to  be  found 
in  the  will  of  the  testator.  This  doctrine  was  long  ago  asserted  and 
has  ever  since  been  followed  bv  this  court  Thus  in  the  case  of  HustorCs 
Appealy  9  Watts,  472,  we  said :  "The  general  rule  of  giving  interest 
to  tne  legatee  from  the  expiration  of  the  year  is  not  to  be  extended  or 
controverted  upon  slight  inferences  of  intention,  nor  will  it  yield  to  the 
impossibility  of  getting  in  the  estate  so  as  to  pay  the  legacy  within  the 
year  allowed  for  that  purpose.  And  even  though  the  legacy  is  to  come 
out  of  a  part  of  the  testator's  estate  which  cannot  be  recovered  fur  a 
long  time  after  the  year,  and  the  testator  directs  the  legacy  to  be  paid 
when  the  money  which  is  to  constitute  it  can  be  recovered,  still  the  pay- 
ment of  interest,  if  practicable,  or  at  least  the  computation  of  it,  will 
commence  from  the  end  of  the  year  after  the  testator's  decease." 
Citing  Wood  v.  Penoyre^  13  Ves.  Jr.  325. 

The  case  cited  was  a  very  well  and  carefully  considered  case  and  is 
sustained  by  kindred  authcMties.  The  master  of  the  rolls  having  said 
that  his  first  impression  was  that  the  words  "  when  the  same  shall  be 
recovered*"  postponed  the  time  of  payment  and  consequently  the  right 
to  interest  until  the  mortgage  debt  out  of  which  the  legacies  were  pay- 
able  should  have  been  actually  received  and  got  in,  declared  that  a  fur- 
ther examination  of  the  cases  had  changed  his  mind,  and  he  stated  his 
ultimate  conclusion  thus :  "  Wherever  legacies  are  given  out  of  per- 
sonal estate,  consisting  of  outstanding  securities,  those  legacies  cannot 
be  actually  paid  until  the  money  due  upon  such  securities  is  actually 
got  in ;  but  by  a  rule  that  has  been  adopted  for  the  sake  of  general 
convenience  tiiis  court  holds  the  personal  estate  to  be  reduced  into  pos- 
session within  a  year  after  the  death  of  the  testator.  Upon  that  ground 
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interest  is  payable  upon  legacies  from  that  time  unless  some  other 
period  is  fixea  by  the  will.  Actual  payment  may  in  many  instances 
DO  impracticable  within  that  time  ;  yet  in  legal  contemplation  the  right 
to  payment  exists  and  carries  with  it  the  nght  to  interest  until  actual 
payment." 

The  rule  of  general  convenience  thus  stated  is  with  us  a  mandatory 
statute  rule  by  the  act  of  1834.  The  reasons  for  its  adoption  do  not  in 
England,  and  cannot  with  us,  prevent  its  application  to  a  given  case 
merely  because  they  do  not  happen  to  concur  with  the  facts  of  such 
case.  Hence  we  hold  that  the  direction  of  the  statute  must  prevail 
unless  there  is  a  clearly  expressed  contrary  intent.  In  the  present  case 
there  is  no  such  contrary  intent  actually  expressed.  The  injunction  of 
the  statute  is  peremptory  and  it  is  founded  upon  the  one  fact  only  that 
no  time  is  limited  for  the  payment  of  the  legacy.  While  we  do  not 
say  that  the  mere  absence  of  a  limitation  of  the  time  of  payment  shall 
not  of  itself  alone,  regardless  of  the  language  of  the  gift  and  of  all  the 
circumstances  attending  a  given  case,  sufSce  to  bring  the  statute  into 
application,  we  feel  bound  to  say  that  the  reason  for  not  applying  it 
must  be  of  the  clearest  and  most  convincing  character.  There  must 
be  language  or  circumstances  apparent  upon  the  face  of  the  will  show- 
ing that  the  testator  could  not  nave  intended  the  legacy  to  be  payable 
at  the  end  of  the  year.  This  was  the  case  in  EaHe  v.  BUUngMm^  24 
Beav.  448,  where  the  fund  out  of  which  alone  the  legacies  were  to  be 
paid  did  not  come  into  existence  for  the  purpose  of  tne  legacies  until 
after  the  death  of  the  Uf e-tenant.  Substantially  the  same  reason  existed 
in  Wheels  Y.  Ruihvm,  74  N.  Y.  428;  S.  0.,  30  Am.  Rep.  816;  and 
in  Trippe  v.  Frazier^  4  H.  &  J.  446.  In  the  case  of  Lord  v.  Lordy 
L.  E.,  2  Ch.  App.  782,  the  master  of  the  roUs  f  uUy  admitted  the  prin- 
ciple that  a  legacy  bears  interest  from  the  end  of  tne  year  though  pay- 
able in  the  future,  and  that  in  the  case  he  was  considering  the  legacy 
would  have  borne  interest  if  it  had  been  given  directly  payable  when 
the  litigation  was  over,  and  based  his  decision  entirely  upon  the  ground 
that  the  legacy  was  given  by  way  of  a  trust  and  that  no  trust  arose  or 
could  arise  until  after  the  mortgage  was  collected. 

In  the  case  at  bar  it  was  not  even  the  fact  that  the  legacy  of  the  appellee 
was  payable  hy  the  terms  of  the  wiU  out  of  the  trust  funds  in  the  hands 
of  tne  Pennsylvania  Company,  etc.,  though  under  the  decisions  if 
it  had  been  so  payable  that  circumstance  would  not  alone  have  sufficed 
to  prevent  the  application  of  the  statute.  In  reality  those  funds  con- 
stituted the  chief,  though  not  the  only  source  of  the  means  for  paying 
the  legacy,  but  the  gift  of  the  legacy  was  absolute  and  without  condi- 
tion mat  it  should  come  from  that  source.  Had  there  been  the  estate 
sufficient  for  the  purpose,  the  existence  or  the  non-existence  of  the  trust 
funds  would  have  been  irrelevant,  in  fact  as  well  as  in  theory.  The 
circumstance  that  they  were  essential  to  the  full  liquidation  of  the  legacy 
is  adventitious  only  and  not  virtually  essential  to  tne  right  of  the  legatee 
to  have  the  legacy.  The  surplus  of  the  trust  funds  not  needed  for  the 
trust  comes  to  the  executors  as  part  of  the  residue  of  the  estate,  and  is 
only  made  applicable  to  the  payment  of  the  appellee's  legacy  by  the 
residuary  clause.    But  the  legacy  itself  was  completely  given  by  the 
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preceding  clause  of  the  will,  and  the  legal  right  to  have  it  exists  by 
virtue  oi  that  clause  and  not  necessarily  by  virtue  of  the  residuary 
clause  at  all.  The  mere  fact  of  the  precedent  and  independent  ^ift, 
followed  by  a  bequest  of  the  residue,  presupposes  that  there  would  be  a 
residue  after  the  legacy  was  paid.  The  aevotion  of  such  part  of  the 
residue  as  might  come  from  the  trust  fund  to  the  payment  oi  the  legacy 
was  at  the  best  b<it  a  cautionary  though  not  a  necessary  provision  for 
the  payment  of  the  legacy.  The  legacy  would  have  been  payable  as 
well  without  as  with  that  part  of  the  residuary  clause  which  relates  to 
the  trust  fund.-  In  other  words,  the  right  to  have  the  legacy  is  not 
made  to  depend  upon  whether  there  was  a  surplus  of  the  trust  fund  or 
not.  Leffally  the  legacy  was  payable  out  of  any  part  of  the  testator's 
estate.  If  it  was  actually  paid  out  of  the  snr]>l|is  of  the  trust  fund 
it  was  because  that  fund  was  part  of  the  residuary  estate  and  as  such 
was  necessary  for  the  purpose,  but  that  circumstance  does  not  affect  the 
leg^  status  of  the  legatee. 
Decree  affirmed. 


Appeal  of  the  Pennsylvania  Co.  for  Insurance  on  Lives,  Etc. 

October  4,  1886. 

Collateral  Sbcuritt— Appropriation  of  Payment. 

Personal  property  pledged  specifically  as  security  for  a  certain  loan  cannot  be 
held  as  security  for  subsequent  advances  without  an  agreement  to  that  effect. 

One  who  owes  money  upon  seyeral  distinct  securities  or  accounts  has  a  right  to 
apply  his  payment  to  either  as  he  pleases  ;  but  if  he  makes  a  payment  generally 
and  without  specifically  appropriating  it,  the  creditor  may  apply  it  as  he  pleases. 
If  neither  debtor  nor  creditor  makes  any  specific  application  of  the  money  so 

Slid,  the  law  will  appropriate  it  according  to  the  equity  and  justice  of  the  case, 
ut  this  principle  applies  only  in  cases  of  voluntary  payments.  It  has  no  place 
in  payments  where  the  money  to  be  applied  is  the  proceeds  of  a  judicial  sale  of 
real  estate.  In  such  cases  the  law  applies  the  proceeds  in  order  of  their  priority 
to  such  liens  as  are  divested  by  the  sale.* 

Appeal  from  the  decree  of  the  court  of  common  pleas,  No.  1,  of 
Philadelphia  county. 

On  the  16th  day  of  October,  1880,  Lauber  borrowed  from  the 
Pennsylvania  Company  the  sum  of  $85,000.  To  secure  this  he  gave  a 
mortgage  upon  certain  premises  in  Philadelphia  and  assigned  certain 
policies  of  insurance  worth  some  $6,000  or  $7,000.  In  this  assign- 
ment it  was  provided  '^  that  the  said  company  holds  the  said  policies 
only  as  collateral  security  for  the  payment  oi  the  said  mortgage  debt 
of  $85,000,  and  that,  upon  payment  and  discharge  of  said  mortgage 
debt,  the  Pennsylvania  Company  for  Insurances  on  iires,  etc.,  shall  and 
will  reassign  and  transfer  all  the  said  mentioned  policies  of  iusurance.'^ 

On  the  21st  day  of  December,  1881,  the  company  made  an  addi- 
tional loan  of  $20,000  to  Lauber,  and  as  security  therefor  took  a 
second  mortgage  on  the  premises.  On  the  18th  day  of  November, 
1884^  judgment  was  entered  in  an  action  of  %owe  facias  upon  the 
first  mortgage  in  the  sum  of  $38,250.62,  and  in  an  action  of  sm^e 
faciaa  upon  the  second  mortgage  in  the  sum  of  $21,857.05. 

On  the  19th  day  of  November,  1884,  in  consideration  of  the 
sum  of  $400  loaned  to  Lauber,  and  as  collateral  security  therefor,  he 

♦See  16  Eng.  Rep.  278. 
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assigned  the  policies  '*  now  held  as  collateral  security  by  the  Pennsyl- 
vania Company  for  Insurance  on  Lives  and  Granting  Annuities "  to 
Clausen  &  Son.  At  that  time  the  policies  were  in  me  possession  of 
the  company,  to  whom  they  had  been  assigned  on  the  books  of  the 
various  insurance  companies. 

Under  a  writ  of  levari  facias  the  mortgaged  premises  were  sold  hj 
the  sheriff  on  the  first  Monday  of  January,  1886,  for  $41,000.  The 
value  of  the  policies  and  the  proceeds  of  the  sale  were  insufi^cient  to 
satisfy  the  two  debts  owing  to  the  said  company. 

The  proceeds  of  sale  were  received  from  the  sheriff  by  the  said 
company  and  were  applied  b^  it  toward  payment  of  the  debt  last 
created,  whilst  the  policies  of  insurance  were  appUed  pro  ianto  in  pay- 
ment of  the  one  first  created. 

Clausen  &  Son  thereupon  filed  a  bill  to  compel  the  transfer  of  the 
poUcies  to  them,  and  the  court  below  decided  that  this  transfer  must 
be  made. 

John  O.  Johnson^  for  appellant.     We  submit  four  propositions : 
L  The  sheriff's  sale  discnarged  the  lien  of  the  two  mortgages,  but 
did  not  satisfy  the  debt  thereby  secured.     The  debtor  was  entitled  to 
an  appropriation  of  the  proceeds  in  payment  of  his  indebtedness,  and 
nothimg  more. 

II.  The  receipt  of  said  proceeds  by  the  Pennsylvania  Company 
obUged  it  to  appropriate  the  same  not  to  the  payment  of  the  debt  first 
created,  but  in  accordance  with  the  principles  of  equity, 

III.  A  creditor  is  entitled  to  appropriate  funds  in  his  hands  in  pay- 
ment of  the  least  secured  debt,  nnless  some  person  discloses  a  para- 
mount equity. 

IV.  The  complainants  disclosed  no  such  equity. 

I.  As  to  the  effect  of  the  sheriff's  sale,  McVevitfs  Appeal^  20  P. 
F.  S.  373 ;  Bank  v.  Wing^^  1  Rawle,  302 ;  Adams  v.  Heffem<vi^  9 
W.  629 ;  Knoigmarh  v.  Brown,  2  H.  269 ;  City  v.  Cook^,  6  0.  56 ; 
CamM  Co: 8  Appeal,  2  Wr.  616. 

II.  The  law  did  not  apply  the  proceeds  of  the  sheriff's  sale  to  the 
first  created  debt  to  the  prejudice  of  the  one  least  secured.  The  appli- 
cation, therefore,  was  to  be  made  in  accordance  with  equitable  prmci- 
ples. 

III.  Equity  appropriates  a  fund  in  the  hands  of  a  creditor  to  whom 
two  debts  are  owing,  to  the  one  last  secured,  unless  some  one  else  dis- 
closes a  paramount  equity.  The  citations  we  have  given  previously 
render  it  unnecessary  to  do  more  than  state  this  proposition  which,  over 
and  over  again,  has  been  sustained. 

IV.  The  complaints  disclosed  no  such  paramount  equity. 

They  took  an  assignment  of  policies,  which,  as  was  stated  in  tlu 
assignment  itself,  were  then  in  possession  of  the  appellants.  Not  onl  \ 
were  thev  charged  with  constructive  notice  of  the  existence  of  some 
other  right  by  reason  of  the  policies  being  missing,  but  actual  notice 
was  given  to  them.  They  stood  in  the  shoes  of  Lauber  and  acquired 
no  rights  which  he  did  not  at  that  time  possess.  In  fact,  as  to  all  over 
$400,  they  are  still  merely  but  trustees  for  him.    Was  Lauber  clothed 
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with  any  equity  to  demand  that  the  moneys  realized  by  the  sheriflTs 
sale  should  be  applied  in  such  way  as  to  entitle  him  to  demand  a  reas- 
signment of  the  policies,  though  his  debt  to  the  extent  of  upward  of 
$18,000  remainea  unpaid  ?  All  he  could  demand  was  that  these  pro- 
ceeds should  be  credited  upon  his  indebtedness  generally,  not  that  tney 
should  be  credited  upon  the  one  most  secured.  So  far  as  he  was  con- 
cerned, he  could  have  made  no  complaint  if  the  company  had  receipted 
to  the  sheriflE  upon  the  second  mortgage  and  had  declined  to  collect 
any  thing  on  account  of  the  first.  As  has  been  held  in  the  cases  we 
have  cited,  the  holder  of  the  first  lien  may  waive  his  right  to  receive 
any  thing  on  account  thereof  in  favor  of  the  second.  How  can  the 
lien  debtor  be  harmed  so  long  as  the  amount  received  by  the  sheriJBE  is 
appropriated  in  reUef  of  what  he  owed  ?  It  was  impossible  for  Lau- 
ber,  by  an  assignment  made  more  than  three  years  after  the  eauity  of 
the  appellants  had  vested,  to  give  to  his  assignee  what  he  did  not 
possess  himself.  Suppose  that  the  appellants  had  sold  the  policies 
prior  to  the  sheriffs  sale,  and  had  appropriated  the  proceeds  m  part 
satisfaction  of  the  first  created  debt,  could  Lauber  or  his  assigns  have 
objected  ?  Will  it  be  held  that  the  equity  of  the  creditor  depends  on 
the  order  in  which  conversion  takes  place?  The  effect  of  the  sheriffs 
sale  was  simply  to  convert  the  pledged  land  into  money,  subject  to  the 
same  pledge  and  to  the  same  equities.  With  $44,000  in  cash  pledged 
for  both  debts  and  with  proceeds  of  insurance  policies  in  hand  worth 
some  $6,000  more,  whicn  had  been  pledged  specifically  for  one,  the 
court  below  took  the  policies  from  the  creditors  —  appellants  —  to  whom 
$60,000  Was  owing,  and  gave  them  to  the  appellees,  who,  after  reim- 
bursement of  the  $400  which  they  loaned  to  Lauber,  will  be  obliged 
to  turn  over  the  residue  to  the  debtor.  It  was  expressly  held  in  Deld- 
ware  and  Hudson  Ccmal  Company^a  Appeal  that  subsequent  Judg- 
ment creditors  as  against  the  prior  pledgee  had  no  rights  superior  to 
those  of  the  debtor. 

0.  W,  MoKeehany  for  appellees.  By  the  foreclosure  and  sale  under 
this  mortgage  the  amount  at  which  the  property  sold,  viz.,  $44,000, 
being  largely  in  excess  of  debt,  interest,  and  costs,  this  mortgage  debt 
was  paid.  It  would  seem  superfluous  to  cite  authorities  for  such  a  propo- 
sition when,  as  is  well  known,  at  every  sheriffs  sale  counsel  appear 
to  bid  up  the  price  of  property  upon  foreclosure  sales  to  the  amount  of 
the  bond  in  order  that  the  debt  thereon  may  be  thereby  paid.  Since 
appellants  deny  this  a  few  authorities  are  respectfully  submitted.  Pierce 
V.  Potter^  7  Watts,  475 ;  Thomas  v.  Jardm^  57  l*enn.  St.  331 ;  Hood 
V.  Adams^  124  Mass.  481 ;  Howard  v.  Amea^  3  Mete.  308 ;  Southworth 
V.  Sohojield,  51  N.  Y.  187 ;  Jones  Mort.  950,  953 ;  WeatmorelAmd 
Bamk  v.  Rainey^  1  W.  26.  No  principle  of  law  is  better  settled  than 
this  one.  Coming  down  to  us  from  the  civil  law  and  modified  by  the 
common  law,  it  is  established  by  a  multitude  of  decisions  in  Pennsyl- 
vania that  a  debtor  who  owes  several  debts  to  his  creditor  and  makes  a 
payment  to  him  has  (1st)  the  right  to  direct  to  what  particular  indebted- 
ness his  pavment  shall  be  applied,  and  (2d)  the  debtor  having  failed  to 
give  such  direction,  the  creditor  may  apply  the  payment  to  any  part  of 
the   indebtedness,  and   to  the  least  secured  debt.     But  this  principle 
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only  applies  to  cases  of  voluntary  payment,  and  not  where  the  payment 
is  enforced  by  process  of  law.  The  simple  statement  of  the  principle 
shows  that  the  debtor  must  have  had  an  opportunity  to  direct  the 
application.  All  the  cases  upon  the  subject  in  the  reports  are  cases  of 
voluntary  payments ;  and  it  was  expressly  decided  in  the  case  of  Black- 
stone  Bank  v.  HiU^  10  Pick.  133,  as  follows,  in  a  case  very  similar  to 
this :  The  policies  were  never  pledged  as  security  for  the  second  mort- 
gage, and  the  appellants  have  no  rjght  to  apply  tiiem  to  that  debt. 
Jamei  Appeal^  89  Penn.  St.  54.  "Die  doctrine  of  equity,  referred  to 
in  the  opinion  in  the  above  case — 1  Story  Equity,  §  1034 — is  said 
by  Judge  Story  to  have  no  application  as  against  creditors  or  against 
subsequent  purchasers.  JavM  AdirUT  v.  Badgers^  15  Mass.  395. 
"  When  securities  are  specifically  pledged  to  a  broker  or  banker  to  secure 
the  payment  of  a  particular  loan  or  debt,  he  has  no  lien  upon  such 
securities  for  a  general  balance,  or  f  or  thepayment  of  any  other  claim.'* 
Duncan  v.  Brennan^  83  N.  T.  487.  "  Personal  property  specifically 
pledged  for  a  particular  loan  cannot,  in  the  absence  of  a  m;>ecial  agree- 
ment, be  held  ov  the  pledgee  for  any  other  advance."  "  Nor  can  it  be 
so  held  although  the  pledgees  are  bankers ;  the  general  lien  which 
bankers  hold  on  property  deposited  with   them  for  a   balance  due  on 

feneral  account  cannot  be  invoked."  Fridley  v.  Bowen^  103  111.  633. 
chouler  Bail.  228,  says :  "  Nor  can  any  pledgee  claim  to  retain  the 
pledge,  in  order  to  secure  new  debts  or  so  as  to  apply  it  to  different 
objects  than  those  for  which  it  was  confided  to  him.  '  Post  v.  Trades- 
men's Bank^  28  Conn.  420.  Schouler  Bail.  229 :  "  Pledge  may  be 
extended  to  cover  future  as  well  as  present  liabilities.  This  rule  is  sub- 
ject to  some  qualifications  in  favor  oi  subsequent  parties  acquiring  rights 
in  rem  /  and  the  better  opinion  is  that  as  to  tnem  in  the  absence  of 
positive  evidence  showing  that  the  pledge  was  intended  by  the  pledge 
parties  to  serve  as  collateral  security  for  future  loans  or  engagements 
the  pledgee  must  restore  the  thing  upon  receiving  full  satisfaction  of 
the  origmal  debt  or  engagement."'  Citing  2  Kent,  584 ;  Jarvis  v. 
RogerSj  15  Mass.  889;  Pettehone  v.  Oriswaldy  4  Conn.  158;  Van 
BUvroom  v.  Broadway  Banky  87  N.  Y.  540 ;  Bobinson  v.  Frosty  14 
Barb.  536.  It  was  decided  in  Drake  v.  White^  117  Mass.  10,  that 
'*  a  creditor  who  gives  a  receipt  for  a  chattel  held  by  him  as  colkteral 
security  for  the  payment  of  a  debt  in  which  he  promised,  on  payment 
of  the  debt,  to  deliver  the  property  to  the  debtor,  or  its  equivalent  in 
money,  is  liable  for  the  value  of  the  chattel  if  without  fault  on  his  part 
it  perishes  in  his  possession."  Yam,  Bla/rcom  v.  Broadnjoa/y  Ba/nky  37 
N.  Y,  540. 

Stkrrbtt,  J.  It  will  be  apparent,  we  think,  from  a  brief  statement 
of  the  facts,  that  the  decree  irom  which  this  appeal  is  taken  was  rightly 
entered. 

In  October,  1880,  Philip  J.  Lauber  borrowed  from  thg  company 
appellant  $85,000,  and  gave  as  security  therefor  a  mortgage  of  certain 
real  estate  in  the  city  of  Philadelphia.  About  a  weeE  thereafter,  in 
accordance  with  his  agreement  to  do  so,  he  assigned  to  appellant  as  addi- 
tional security  the  poBcies  of  insurance  amounting  at  their  face  value  to 
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$40,000.  The  purpose  of  this  assignment  and  its  conditions  are  clearly 
expressed  in  the  paper  contemporaneously  executed  and  delivered  bv 
the  company  to  Lauber,  in  which  it  covenants  and  agrees  that  it 
"  holds  the  said  policies  of  insurance  only  as  collateral  security  for  the 
payment  of  the  said  mortgage  debt  of  $35,000,  and  that,  upon  the  pay- 
ment and  discharge  of  said  aebt,  the  Pennsylvania  Company  for  Insur- 
ances on  Lives  and  Granting  Annuities  shall  and  will  reassign  and 
transfer  all  the  said  nine  policies  of  insurance,  amounting  to  $40,000, 
to  him,  the  said  Philip  J.  Lauber."  About  a  year  thereafter  appellant 
loaned  to  Lauber  the  further  sum  of  $20,000  upon  the  security  of  a 
second  mortgage  of  the  same  premises.  The  policies  of  insurance  were 
not  pledged  as  security  for  this  loan,  nor  is  it  alleged  by  the  appellant 
that  they  were. 

In  November,  1884,  Lauber  applied  to  the  company  appellee  and 
obtained  from  it  a  loan  of  $6,000,  secured  by  an  assignment  of  same 
policies  of  insurance  subject  to  the  prior  assignment  to  appellant, 
ohortly  afterward  appellant,  having  obtained  judgment  on  eacn  of  its 
mortgages,  issued  a  levari  facias  on  the  first,  sold  the  mortgaged 
premises,  and  in  January,  1885,  purchased  the  same  at  sheriffs  sale  for 
|44,000,  a  sum  more  than  sufficient  to  pay  the  first  mortgage  debt,  but 
not  enough  to  pay  both  in  full. 

The  appellee,  claiming  that  the  first  mortgage  debt  was  fully  paid 
and  satisfied  by  the  proceeds  of  sale,  and  the  conditions  of  the  first 
assignment  thereby  mlfilled,  demanded  the  poUcies  of  insurance,  and 
appellant  refused  to  surrender  them.  Thereupon  the  bill,  reciting  sub- 
stantially the  foregoing  facts,  was  filed,  praying  among  other  things 
that  the  appellant  oe  ordered  to  assign,  transfer,  and  deliver  the  policies 
of  insurance. 

The  ground  of  appellant's  refusal  to  surrender  the  policies  is  dis- 
dosed  by  the  answer  wherein  it  says,  after  referring  to  tne  two  loans : 
The  second  "  loan  was  made  by  us  in  the  belief  that  we  could  apply 
the  collateral  then  in  our  hands  in  such  manner  as  would  give  us  the 
full  benefit  of  the  margin  of  value  of  the  premises  mortgaged  a  second 
time  with  the  least  possible  diminution  byreason  of  the  fi-st  loan  and 
the  collateral  we  then  held.''  .  .  .  "We  are  advised  that  the  first 
loan  was  not  fully  paid  by  said  sale;  but  that  it  was  our  right  to  first 
appropriate  the  proceeds  of  said  sale  in  pavment  of  the  second  loan, 
which  was  least  secured.  We  have  done  this,  and  we  have  appropri- 
ated said  proceeds  toward  the  payment  of  said  second  and  least  secured 
loan,  and  have  appropriated  the  policies  of  insurance  toward  the  pay- 
'  ment  of  the  loan  nrst  made." 

The  court  below  rightly  concluded  that  the  defense  thus  set  up  was 
wholly  insufficient,  and  accordingly  decreed  that  the  mortgage  debt, 
for  which  the  appellant  held  the  pohcies  of  insurance  as  collateral 
security,  had  been  paid  and  discharged,  and  directed  appellant  to  assign, 
transfer,  and  deliver  said  policies  to  the  appellee. 

It  is  a  principle  too  well  settled  to  require  the  citation  of  authorities 

that  personal  property,  pledged  specifically  a    security  for  a  certain 

loan,  cannot  be  held  as  security  for  subsequent  advances,  without  an 

agreement  to  that  effect.    It  is  not  even  claimed  that  there  was  any 
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such  agreement  in  this  case.  The  sheriiFs  sale  under  the  first  mortgage 
discharged  the  lien  of  both,  and  there  being  no  prior  lien  creditors,  tne 
law  appropriated  the  proceeds,  first  to  the  payment  and  satisfaction  of 
the  first  mortage  debt,  and  the  residue  on  account  of  the  second  mort- 
gage debt.  The  legal  effect  of  this  was  just  the  same  as  if  Lauber,  the 
debtor,  had  voluntarily  paid  the  first  and  taken  up  his  bond.  The  gen- 
eral rule  undoubtedly  is  that  one  who  owes  money  upon  several  dis- 
tinct securities  or  accounts  has  a  right  to  apply  his  payment  to  either, 
as  he  pleases ;  but,  if  he  makes  a  payment  generally  and  without 
specifically  appropriating  it,  the  creditor  may  apply  it  as  he  pleases.  If 
neither  debtor  nor  creditor  makes  any  specinc  application  of  the 
money  so  paid,  the  law  will  appropriate  it  according  to  the  equity  and 
justice  of  the  case.  But  this  principle  applies  only  in  cases  of  volun- 
tary payments.  It  has  no  place  in  payments  in  in/vitumy  or  where  the 
money  to  be  applied  is  the  proceeds  of  judicial  sale  of  real  estata  In 
such  cases  the  law  applies  the  proceeds  in  order  of  their  priority  to 
such  liens  as  are  divested  by  the  sale. 
Decree  affirmed,  and  appeal  dismissed  at  the  costs  of  appellant 


Boyd  v.  "  Insubakob  Patbol  of  the  City  of  Philadelphia  "  et  al. 

October4,  1886. 

Municipal   Corporation  —  Employees  —  Neougbnce  of  Insttrance  Patrol  — 
Nonsuit — Proof  —  Respondeat  Superior. 

a  municipality,  in  the  performance  of  certain  public  functions  delegated  to  it 
by  the  sovereignty  of  the  State,  is  an  agent  of  the  government,  and  is  not  liable 
for  the  malfeasance  or  negligence  of  its  officers  or  employees  ;  the  officers  are 
quasi  civil  officers  of  the  government,  although  appointed  by  the  corporation  ; 
they  are  themselves  personally  liable  for  their  malfeasance  or  nonfeasance  in 
office,  but  for  neither  is  the  corporation  liable  ;  in  order  to  charge  the  corpora- 
tion for  negligence  in  the  performance  of  a  public  work,  the  law  must  have 
imposed  a  duty  on  it  so  as  to  make  that  neglect  culpable. 

An  association  of  individuals  conducted  not  for  private  gain  but  as  a  public 
charity,  rendering  gratuitous  service  to  the  public  for  the  public  good,  is  not  liable 
for  the  negligence  of  its  servants.* 

It  is  not  the  object  alone  of  a  corporation  which  makes  it  charitable  within  the 
meaning  of  the  law,  it  is  the  mode  in  which  that  object  is  sought  to  be  attained, 
as  well  as  the  purpose  for  which  it  is  pursued. 

The  Insurance  Patrol  of  the  City  of  Philadelphia,  an  incorporated  body  acting 
as  a  salvage  corps  in  conjunction  with  the  regular  city  fire  department,  sent  A. 
and  B.,  two  of  Its  employees,  to  take  away  a  number  of  tarpaulins  left  on  the 
upper  floor  of  a  building  that  had  been  damaged  by  fire.  They  took  with  them 
a  patrol  wagon,  which  A.,  the  driver,  backed  against  the  curb  in  front  of  the 
injured  building,  then  stationing  himself  at  the  horse's  head.  B.  in  the  mean-  ^ 
while  went  up  to  throw  the  tarpaulins  out  of  the  windows  to  the  sidewalk.  * 
Whilst  engaged  throwing  them  out  in  bundles,  one  lot  struck  C,  a  jMisser-by, 
and  caused  such  bodily  injury  as  to  result  in  his  death,  whereupon  his  widow 
and  child  brought  suit  against  the  Insurance  Patrol  and  A.  and  B.,  to  recover 
damages.  On  the  trial  there  was  no  evidence  that  A.  had  been  stationed  below 
to  give  notice  of  the  danger  to  passers-by,  or  that  A.  and  B.  had  divided  the 
danger  between  them.  Neither  was  there  anv  proof  that  the  Insurance  Patrol 
had  been  invested  with  a  public  function  which  it  exercised  for  the  public  good 
as  a  public  agent,  and  not  for  private  gain.  The  lower  court  entered  a  nonsuit 
as  to  A.  and  also  as  to  the  Insurance  Patrol,  and  the  jury  rendered  a  verdict  in 
125,000  against  B.     The  court  refused  to  take  off  the  nonsuits  entered,  where- 


♦  See  29  Eng.  Rep.  18. 
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upon  the  case  was  carried  to  the  supreme  court,  and  the  refusal  to  take  off  the 
nonsuits  was  assigned  for  error.  Meld^  the  lower  court  was  right  in  refusing 
the  motion  as  to  A.  Jleld,  also,  that  if  the  Insurance  Patrol  claimed  to  be  such  a 
public  agent  as  was  exempt  from  liability  for  the  negligence  of  its  servants,  it 
was  bound  to  exhibit  and  establish  the  ground  of  its  exemption.* 

Error  to  the  court  of  common  pleas,  No.  1,  of  Philadelpliia  county. 

On  the  3d  of  May,  1883,  a  fire  took  place  in  Philadelphia,  in  the 
hnilding  No.  29,  situate  on  the  east  side  of  Water  street,  directly  south 
of  a  three-feet- wide  alley.  In  order  to  protect  the  property  therein  from 
injury  by  water,  tarpaulins  were  spread  in  the  upper  stories  and  on  the 
roof  of  the  building  by  the  employees  of  the  Fire  Insurance  Patrol.  On 
the  sixth  of  May,  after  the  extinguishment  of  the  fire,  a  wagon  of  the 
patrol  was  driven  down  Water  street,  and  backed  up  against  the  cnrb 
of  the  pavement  in  front  of  No.  29.  Hutchinson,  one  of  the  employees 
of  the  patrol,  went  into  the  third  or  fourth  story  of  the  building  to 
get  the  tarpaulins  which  had  been  left  there,  in  order  that  they  might 
be  placed  in  the  wagon  and  conveyed  back  to  the  building  of  the 
Insurance  Patrol ;  while  Koockogey,  the  driver  of  the  wagon,  remained 
with  the  wagon  on  the  pavement  below,  one  or  two  bundles  of  tarpaulin 
were  then  safely  thrown  down  on  to  the  pavement.  While  this  was 
going  on  Boyd  came  up  Water  street  on  the  west  side  and  crossed  over 
to  his  store,  which  was  a  few  doors  above  No.  29  on  the  same  side. 
After  an  interval  of  about  five  minutes  he  came  back,  but  before  he 
got  on  to  the  pavement  of  No.  29,  he  veered  off  into  the  middle  of  the 
street,  as  if  to  go  on  to  the  west  side  of  the  street ;  but  on  getting  to  the 
middle  of  the  street,  he  returned  to  the  north  curb  of  the  alley  north 
of  No.  29,  stepped  on  to  the  stone,  hesitated  a  second,  glanced  up,  and 
then  with  his  head  down  ran  on  to  the  pavement  of  No.  29,  when  a 
tarpaulin  in  its  descent  struck  him  on  the  back  of  the  neck  and  inflicted 
injuries  of  which  he  shortly  after  died.  His  widow  and  son  then 
instituted  an  action  for  damages  against  the  Insurance  Patrol  and  against 
Koockogey  and  Hutchinson.  On  the  trial  the  court  granted  a  non- 
suit as  to  the  patrol  and  Koockogey,  w;hich  the  court  in  banc  refused  to 
take  off. 

Oeorge  Junking  for  plaintiffs  in  error.  It  may  be  that  in  some  instan- 
ces the  doctrine  of  respondec^  superior  is  a  severe  rule,  and  that  it  had 
its  doctrine  in  the  Roman  law,  because  usually  a  man's  servants  were 
his  slaves,  who  had  no  property  with  which  to  compensate  the  injured 
party.  The  reason  for  the  rule  exists  just  as  much  now  as  in  the  days 
of  slavery.  The  great  mass  of  employments,  in  the  conduct  of  which 
injuries  are  inflicted  from  the  negligence  of  the  persons  actuallv  carry- 
ing them  on,  are  really  performed  by  persons  who  have  as  little  pecu- 
niary ability  as  the  Roman  slaves  had.  Ninety-nine  hundredths  of  the 
torts  and  injuries  done,  for  which  suits  are  brought  and  recoveries 
obtained,  are  the  results  of  what  employees  or  servants  have  done  or 
caused ;  and  if  the  injured  party  hadfno  remedy  against  their  employer.-, 
and  only  against  them,  the  injuries  would  practically  go  without  redress. 
But.  apart  from  the  reason  for  the  rule,  it  has  been  the  common  law 
of  England  and  of  this  country  for  centuries — Whart.  Neg.,  §  167  — 

*See  4  East.  Rep'r,  615. 
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and  nothing  but  legislation  can  change  it.     And  it  requires  no  gift  of 

Erophecy  to  say  that  such  change  will  ever  take  place.  The  indisputa- 
le  facts  in  this  case  show  that  Charles  S.  Boyd  was  killed  by  the  neg- 
ligent and  careless  manner  in  which  Hutchinson  and  Koockogey  per- 
formed work,  for  which  they  were  employed  by  the  Insurance  Patrol ; 
and  that  this  negligence  and  carelessness  occurred  whilst  they  were 
acting  in  the  scope  or  course  of  their  employment,  and  for  their  acts  the 
corporation  is  hable.  Whart.  Agency,  §§  475,  129-157;  Whart.  Neg., 
§§  157,  161,  and  cases  cited.  There  is  a  class  of  cases,  some  of  which  are 
cited  in  the  opinion  of  the  court  below,  which  are  relied  upon  as  estab- 
lishing that  this  corporation  is  a  charitable  one.  They  are,  Thomas  v. 
Ellmaker^  Pars.  98 ;  MagiU  v.  Brown^  Brightly,  346 ;  Humane 
Company* 8  Appeal^  88  Penn.  St.  389 ,  RiddeU  v.  Harmony  Co,^  8 
Phila.  313 ;  Coruth  v.  Hibemia  Co.,  1  W.  N.  C.  187.  The  underlying 
principle  of  these  cases  is  that  persons  intrusted  with  the  performance  of 
apubhc  duty,  discharging  it  gratuitously,  and  themselves  taking  no  per- 
sonal share  in  the  mode  of  its  performance,  are  exempted  from  liability 
for  the  negligent  acts  of  persons  employed  by  thera.  Freeman  v  Philor^ 
ddphia,  7  W .  N.  C.  45,  recognizes  this  doctrine  in  holding  that  the 
city  was  not  liable  for  the  negligence  of  the  driver  of  one  of  its  fire-carts 
in  going  to  a  fire.  Here  the  muncipality,  the  public,  was  enscaged  in 
a  public  service,  committed  to  it  by  its  charter,  for  the  benent  of  the 
wnole  community.  So  also  those  cases  which  hold  that  a  municipality  is 
not  liable  for  the  negligences  of  its  police  and  other  officers,  etc.  Knight 
V.  PhUaddDhia,  15  W.  N.  C.  307 ;  Alcorn  v.  Philadelphia,  44  Penn. 
St.  348 ;  Elliott  v.  Philadelphia,  75  id.  347,  and  many  other  cases 
cited  in  these.  And,  if  this  doctrine  is  maintained,  then  all  the  churches, 
hospitals  and  other  charities  can,  in  no  instances,  be  liable  in  tort  for 
any  injury  infiicted  by  any  of  their  agents,  officers,  or  employees ,  and 
the  sufferer  must  be  turned  over  for  redress  to  an  action  agwnst  some 
irresponsible  person.  The  only  authorities  cited  to  sustain  this  novel 
doctrine  are  two  cases,  whieh  we  will  now  consider.  Hospital  v.  PosSy 
12  CI.  &  Fin.  507.  Money  was  left  by  will  for  the  estamisbment  and 
support  of  a  hospital.  Roes  applied  to  the  managers  for  admission,  and 
they  refused,  and  he  sued  for  damages.  The  case  nught  have  been  well 
decided,  upon  the  ground  that  the  admission  was  a  matter  of  sound 
discretion  in  the  managers ;  and  that  thev  were  not  bound  to  admit  any 
and  every  one,  and  Boss  had  no  right  to  demand  admission.  The  judges, 
however,  did  decide  it  upon  the  ground  that :  "  To  give  damages  out 
of  a  trust  fund  would  not  be  to  apply  it  to  those  objects  whom  the 
author  had  in  view,  ut  would  be  to  divert  it  to  a  completely  different 
purpose.''  The  opinions  of  Lords  Oahpbbll,  Cottbnham  and  Broug- 
ham put  the  case  upon  this  ground,  and  citing  and  following :  Duncan 
V.  FindltUer,  6  CI.  &  Fin.  894 ;  and  they  all  indulged  in  a  good  d^ 
of  loose  rhetoric.  The  case  was  well  decided,  but  upon  vnrong grounds; 
and  these  grounds  were  overruled,  virtually,  by  the  subsequently  well- 
considered  case  of  Oibbs  v.  Mersey  Docksy  L.  R,  1 H.  L.  93 ;  Maodonald 
V.  Mass.  OenH  Hospital^  120  Mass.  432 ;  Southamptofi  Bridge  v. 
Local  Boa/rd,  28  L.  J.  Q.  B.  44 ;  Bennet  v.  Wyndham,  4  De  G.,  F.  & 
J.  259;  Hector,  etc.,  v.  Buckhart,  3  Hill,  193.   It  was  attempted  in  the 
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court  below  to  maintaia  that  the  corporation  was  not  liable  on  the 

Sound  that  it  was  performing  a  public  duty,  and  to  bring  it  within 
e  well-known  class  of  cases  where  municipalities  are  held  not  to  be 
liable  for  the  negligent  acts  of  policemen,  drivers  of  fire-carts,  etc.  See 
a  collection  of  these  in  4  Lewis  Am.  and  Eng.  Corp.  Cas.  648 ;  Knigkt 
V.  City,  16  W.  JSr.  C.  307 ;  Freenian  v.  City,  7  id.  45 ;  EUioU  v.  CUy, 
7  Phik.  128 ;  76  Penn.  St.  347.  But  all  of  these  cases  were  those  where 
the  public  itself  was  doinff  a  public  duty,  for  the  benefit  of  the  public 
itself.  In  every  instance  the  principal  was  either  a  municipality,  whose 
officers  were  elected  by  the  people,  or  the  government  itself.  Qal/om 
V.  Rhode  Island  Hospital,  12  R  I.  411, 

H.  La  Ba/rre  Jayne,  Arthwr  Biddle  and  Oeorge  W.  Biddle,  for 
defendants  in  error.  The  Insurance  Patrol  being  a  corporation  created 
by  the  legislature,  not  for  profit  or  private  emolument,  but  for  the  pur- 
pose of  performing  certain  public  functions  delegated  to  it  by  the  sov- 
ereign power  of  the  State,  is  a  public  agent  of  the  ^neral  government, 
and  consequently  not  liable  for  the  malfeasance  or  negligence  of  employees 
selected  by  it,  but  who  are  in  reality  public  employees  or  servants  of  the 
Oommonwealth.  It  has  always  been  held  that  auxiliaries  or  function- 
aries of  the  general  government  are  not  liable  for  malfeasance  or  negli- 
gence in  the  performance  of  public  duties,  unless  they  themselves  are 
the  tortfeasors  or  have  personally  commanded  the  act  to  be  done  which 
has  occasioned  the  injury ;  on  the  ground  that  the  State  is  the  principal 
and  the  functionary  merely  the  servant.  For,  as  is  stated  m  Story 
Agency,  §  313 :  "  No  action  will  ordinarily  lie  against  an  agent 
for  mi^easance  or  for  the  negligence  of  those  whom  he  has  retained  for 
the  service  of  his  principal  by  nis  consent  or  authority,  any  more  than 
it  will  lie  against  a  servant  who  hires  laborers  for  his  master  at  his 
request  for  their  acts ;  unless,  indeed,  in  either  case  the  particular  acts 
wmch  occasion  the  damage  are  done  by  the  orders  or  directions  of  such 
agent  or  servant.  The  action,  under  other  circumstances,  must  be 
brought  either  against  the  principal  or  against  the  immediate  actors 
in  the  wrong."  In  other  words,  the  liability  of  a  servant  of  the  public, 
is  not  greater  than  that  of  the  servant  of  any  other  principal ;  though 
the  recovery  against  the  principal,  the  public,  cannot  be  by  action.  See 
Lane  v.  Cotton,  |1  Ld.  Kaym.  (1701),  646 ;  Whit^ld  v.  Lord  Le 
Despenser,  Oowp.  754 ;  Nicholson  v.  Mouncey,  15  iJast,  384 ;  Schroyer 
V.  Lynch,  8  Watts,  453 ;  Alayrn  v.  Philadelphia,  44  Penn.  St.  448 ; 
Elliott  V.  Philadelphia,  75  id.  347 ;  Patterson  v.  Reform  School,  92 
id.  229 ;  Dwrdop  v.  Moore,  7  Cranch,  242 ;  Maamdlian  v.  Mayor,  62 
N.  Y.  160 ;  Fowle  v.  Alexandria,  3  Pet.  409 ;  Knight  y,  PhUaadphia, 
15  W.  N.  C.  (1884),  307.  Now  tie  public  function  of  preserving  prop- 
erty from  the  flames  in  the  county  of  Philadelphia  .has  been  legally 
delegated  by  the  State,  in  part,  to  the  corporation  of  this  city,  and  in 
part  to  the  Fire  Insurance  Patrol.  Therefore, the  patrol,  beinff  an  aux- 
ihary  corporation  to  the  city,  created  by  the  legislature,  not  lor  profit 
or  private  emolument,  but  for  the  purpose  of  performing  the  public 
function  of  protecting  life  and  property  at  fires,  delegated  to  it  oy  the 
sovereign  power  of  the  State,  is  like  the  city  in  this  respect,  a  public 
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agent  of  the  general  government,  and  consequently  not  liable  for  the 
malfeasance  or  negligence  of  employees  selected  by  it,  but  who  are  iu 
reality  public  employees  or  servants  of  the  Commonwealth ;  for  it  has 
repeatedly  been  hela  in  this  State  and  elsewhere  that  the  duty  of  extin- 
guishing  fires  and  saving  property  therefrom  is  a  public  duty,  and  the 
agent  to  whom  such  authority  is  delegated  is  a  public  agent  and  not 
liable  for  the  negligence  of  its  employees.  This  principle  was  finally 
affirmed  after  a  lon^  series  of  cases  in  the  lower  courts,  by  the 
supreme  court  in  Knight  v.  Philadelphia^  15  W.  N.  0.  307.  See, 
also,  Hafford  v.  New  Bedford^  16  Grav,  297;  Fisher  v.  Boston^  104 
Mass.  87 ;  O^Meara  v.  New  Tork^  1  Daly,  425 ;  Howa/rd  v.  San  Fran- 
ciscOy  51  Cal.  52.  So  it  has  been  held  tlmt  a  city  is  not  liable  for  injury 
caused  by  sparks  emitted  from  a  fire  en^ne.  Hayes  v.  Oshkosn^  33 
Wis,  314,  where  the  same  principle  has  been  decided.  Nor  for  the 
defectiveness  or  insufficiency  of  the  machinery  used  in  extinguishinc: 
fires.  McK&nna  v.  St.  Louzs^  6  Mo.  App.  320 ;  Wheeler  v.  Oincvnnait^ 
19  Ohio,  19.  Nor  for  the  failure  in  the  city  councik  to  provide  a  rea- 
sonable water  supply  for  the  purpose  of  extinguishing  the  flames. 
Brmkmeyer  v.  Evam^sviUe^  29  Ind.  187 ;  ChofU  v.  Erie,  69  Penn.  St. 
420.    The  {>erformance  of  public  duties  may  be  delegated  — 

To  municipal  corporations. — ^As  in  the  following  cases,  in  which  it 
was  held  that  such  corporation,  empowered  by  the  le^slature  to  estab- 
lish fire  departments,  are  agents  of  the  State,  and  not  uable  for  the  mal- 
feasance or  negligence  of  employees  selected  by  them  to  perform  public 
duties  as  firemen.  Knigkt  v.  Philadelphia,  15  "W.  N.  C.  307 ;  Free- 
man  v.  Philadelphia,  7  id.  45 ;  McKenna  v.  St.  Louis,  6  Mo.  App. 
320;  Brinkmeyer  v.  EvansviUe,  29  Ind.  187;  Wheder  v.  Cincvn/nati, 
19  Ohio,  19 ;  Hafford  v.  New  Bedford,  16  Gray,  297 ;  JewettY.  New 
Ha/oen,  38  Conn.  373 ;  O'Mea/ra  v.  New  Tarki  1  Daly,  425  ;  Howa/rd 
V.  San  Francisco,  61  Oal.  52. 

To  quasi  corporations,  like  counties.  — As  in  Sherboume  v.  Yuba 
Co.,  21  Cal.  113,  where  it  was  held  that  a  gfuasi  corporation,  like  a  county, 
is  not  liable  in  damages  to  one,  who,  while  an  inmate  of  the  county  hos- 
pital, sustained  injuries  through  the  unskillful  treatment  of  the  resident 
physician  or  through  the  failure  on  the  part  of  the  officers  of  the  hos- 
pital to  supply  sufficient  and  wholesome  food. 

To  such  institutions  as  houses  of  refuge.  —  As  in  Patterson  v.  Penn- 
sylvania Reform  School,  92  Penn.  St.  229,  in  which  the  court  held 
that  the  buildings  were  not  the  subject  of  a  mechanic's  lien  or  levy. 

To  several  persons  aggregately  npt  a  corporation.  —  As  in  Whitefidd 
V.  Lord  LeVespenser,  1  Ld.  Raym.  646,  where  two  persons  filled 
'  the  duties  of  postmaster-general,  and  were  decided  not  to  be  liable  for 
the  acts  of  their  subordinates,  who  were  also  public  servants. 

To  single  individuals.  — As  postmasters,  LaneY.  Cotton,  1  Ld.  Raym. 
646;  Whitefield  v.  LeDeepenser,  Cowper,  754;  Schroyer  v.  Lynch, 
8  Watts,  453 ;  or  captains  of  naval  vessels,  Nicholson  v.  Mounsey,  15 
East,  384 ;  Dunlop  v.  Moore,  7  Cranch,  242,  etc.,  etc.  In  all  which 
cases  the  superior  public  officer  was  held  not  liable  for  the  malfeasance 
or  torts  of  his  snoordinates  in  office.  On  page  16  of  the  plaintiff' 
brief  it  is  further  objected  that  the  above  exemption  from  the  rule  of 
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respondeat  superior  does  not  apply  to  one  who  is  a  mere  volunteer.  But 
the  city  of  Philadelphia  is  in  this  instance  a  mere  vohinteer,  and  this 
court  decided  this  verypoint  adversely  to  the  plaintiffs'  view.  Knigkt 
V.  Philadelphia^  15  W.  N.  C.  301.  So  in  Jewett  v.  New  Haveriy 
38  Conn.  379,  the  same  rule  as  to  volunteers  is  reiterated.'  It  is  also 
immaterial  that  the  patrol  be  not  established  in  all  the  towns  in  the 
State.  Id.  Or  that  tne  act  was  special.  Fisher  v.  Boston^  104  Mass.  87 ; 
Haford  v.  New  Bedford^  16  Gray,  297;  Wheeler  v.  Cincinnati^  19 
Ohio,  19.  The  patrol  is  a  public  charitable  corporation.  For,  possess- 
ing the  public  duty  delegated  to  it  by  the  State,  of  saving  life  and 
property  from  the  names,  and  further  possessing  "full  power"  to  enter 
any  building  threatened  by  the  flames,  it  is  a  public  corporation  armed 
with  hiffh  police  powers ;  and  performing  the  duties  for  the  benefit  of 
the  public,  and  there  being  no  provision  in  any  part  of  the  charter  for 
the  acquisition  of  private  advantage  or  emolument,  it  is  a  charitable 
corporation.  MagM  v.  Brown^  Br^ht.  346,  380,  381,  406 ;  Thomas 
V.  EUmaker^  3  Penn.  L.  J.  189 ;  .^mane  Co^s  Appeal,  88  Penn.  St. 
389 ;  JSiddell  v.  Ha/rrrhony,  8  Phila.  313 ;  G<m.  v.  Hib&rni^,  1  W. 
N.  0.  187 ;  Borough  v.  Perseverance  Co.,  81  Penn.  St.  445.  The 
patrol  being  then  a  public  charity,  there  are,  therefore,  no  funds  exist- 
mg  that  can  be  legally  appropriated  to  pay  a  judgment  obtained  in  a 
case  like  the  present.  And  entirely  apart  from  any  connection  with 
the  Commonwealth,  no  institution  of  purely  public  charity,  possessed 
of  no  funds  save  such  as  are  given  it  by  donors  for  ascertained  and 
specific  purposes,  can  ever  appropriate  those  moneys,  or  any  part  of 
them,  in  satisfaction  of  the  liability  of  its  managers  or  servants  for  torts. 
The  funds  for  the  support  of  all  public  charities  are  derived  from  the 
donors  for  the  specific  purpose  of  carrying  out  the  objects  of  the 
charity,  and  all  donations  are  clothed  with  a  trust  for  these  purposes 
which  could  be  asserted  at  the  suit  either  of  the  donors  themselves,  or 
of  the  attorney-general.  It  is  obvious  that  an  unincorporated  associa- 
tion of  people,  using  money  contributed  to  them  for  a  specific  charity, 
could  not,  if  a  tort  was  committed  by  one  of  their  agents,  appropriate 
the  trust  funds  in  case  of  a  judgment  obtained  against  them,  or  any  of 
them,  by  reason  of  the  tort.  A  public  charity,  whether  incorporated 
or  unincorporated,  is  nothing  but  a  trustee  in  the  same  position.  This 
principle  has  been  recognized  since  the  reign  of  Edward  V  in  England, 
and  in  this  country,  with,  as  far  as  we  are  aware,  no  dissentient  case 
but  one  in  Khode  Island.  In  the  Tear  Book,  First  Edward  V,  10  B., 
p.  4  See,  further,  Bussell  v.  Men  of  Devon,  2  T.  K.  672  ;  Feofees 
of  Reriots  Hospital  v.  Ross,  12  C.  &  F.  506 ;  Riddle  v.  Proprietors 
of  Locks,  7  Mass.  187 ;  McDonald  v.  Mass.  Qen'l  Hospital,  120  id.  432 ; 
merboume  v.  Tui^a  Co.,  21  Cal.  113  ;  Brown  v.  Inhabitants  of  Vinal- 
haven,  65  Me.  402 ;  Mitchell  v.  City,  52  id.  118 ;  Richmond  v. 
Long^s  Admir,  17  Gratt.  375  ;  Ogg  v.  City,  35  Iowa,  495  ;  Murtaugh 
V.  St.  Louis,  44  Mo.  479 ;  Patterson  v.  Pennsylvania  Reform  School, 
92  Penn.  St.  229 ;  Frie  v.  Scfmingle,  22  id.  384 ;  Commissioners  v. 
Mighels,  7  Ohio,  109 ;  BoaU  v.  Commissioners,  18  id.  16 ;  MaadmU- 
Uan  V.  Mayor,  62  N.  T.  160. 
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Clark,  J.  The  Insurance  Patrol  of  the  city  of  Philadelphia  is  a 
conapany  incorporated  by  special  act  of  the  legislature  of  this  State  — 
P.  L.  1871,  59 ;  the  object  of  the  corporation,  as  declared  in  its  char- 
ter, is  "  to  protect  and  save  life  and  property  in  or  contiguous  to 
burning  buildings,  and  to  remove  and  take  charge  of  such  property,  or 
any  part  thereof,  wlien  necessary." 

On  May  3,  1883,  a  tire  occurred  in  the  roof  of  the  store  of  Coon 
Brothers  &  Co.,  No.  29  South  Front  street,  in  the  city  of  Philadelphia. 
In  order  to  protect  the  property  therein  from  injury  by  water,  tarpau- 
lins were  spread  by  the  patrol  upon  the  upper  floor  of  the  builoing. 
On  sixth  May,  following,  Andrew  0.  Koockogey  and  James  A. 
Hutchinson,  two  of  the  employees  of  the  patrol,  came  to  remove  the 
tarpaulins,  which  had  remained  there  from  the  time  of  the  fire.  They 
backed  a  wagon  to  the  curb  to  receive  them ;  Koockogey  stood  upon 
the  sidewalk,  whilst  Hutchinson  pitched  the  tarpaulins  from  the  win- 
dow to  the  pavement  below.  One  of  the  bundles  in  its  descent  struck 
Mr.  Charles  A.  Boyd,  who  was  at  the  time  passing  on  the  sidewalk, 
injured  his  spine,  and  from  the  effects  of  the  injury  he  in  a  few  days 
died. 

It  is  alleged  that  the  employees  of  the  Insurance  Patrol  were  n^li- 
gent  in  the  discharge  of  their  duty ;  that,  through  their  negligence,  Mr. 
Boyd  lost  his  life,  and  this  suit  is  brought  by  his  widow  and  child,  not 
only  against  the  employees  of  the  Insurance  Patrol,  but  against  the 

Satrol  itself,  to  recover  the  damages  which  they  have  sustained  in  the 
eath  of  a  husband  and  father. 

At  the  close  of  the  plaintiff's  case,  the  court  entered  a  nonsuit  as  to 
Koockogey,  and  also  as  to  the  Insurance  Patrol,  and  the  jury  returned 
a  verdict  in  $25,000  against  Hutchinson  alone.  The  errors  assi^ed 
are  to  the  refusal  of  the  court  to  take  off  the  nonsuit  as  to  each  of  the 
two  defendants  named. 

The  court  was  right,  we  think,  in  refusing  the  motion  as  to  Koocko- 
gey. He  and  Hutchinson,  it  is  true,  came  together  to  remove  the  tar- 
Saulins  from  the  fourth  story  of  the  store,  and  it  was  doubtless  the 
uty  of  each  in  so  doing  to  exercise  due  diligence  and  care  for  the 
safety  of  those  passing,  but,  unless  their  negligence  was  joint  or  con- 
current, each  was  liable  for  his  own  negligence  only.  Koockogey  was 
the  driver  —  he  stood  at  the  horse's  head  during  the  entire  transac- 
tion —  and,  although  they  may  have  together  determined  to  throw  the 
bundles  out  of  the  window  upon  the  pavement,  he  had  no  reason  to 
suppose  that  Hutchinson  would  recklessly  throw  the  bundles  upon  the 
heads  of  the  passers-by.  There  is  no  evidence  that  Koockogey  was 
stationed  below  to  give  notice,  or  that  they  divided  the  dangers 
between  them.  The  case  is,  in  this  respect,  similar  to  McCvUougK  v. 
Shonemcmy  14  W.  N.  C.  397,  and  is  governed  by  it. 

It  is  contended,  in  the  first  place,  that  the  Insurance  Patrol  is  a  cor- 
poration created,  not  for  profit  or  private  emolument,  but  for  the  exer- 
cise of  a  certain  public  lunction  delegated  to  it  by  the  State ;  and,  in 
the  second  place,  that  it  is,  at  all  events,  a  public  charitable  corporation, 
having  no  fund  appropriated  for  payment  of  injuries  resulting  from 
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negligence  of  its  employees,  and  that  for  both,  or  either  of  these  rea- 
sons, upon  the  grounds  of  public  policy,  the  patrol  is  exempt  from  the 
role  of  respondeat  superior. 

It  has  been  repeatedly  decided  that,  as  a  g:eneral  rule,  a  municipality, 
in  the  performance  of  certain  public  functions,  delegated  to  it  by  tfie 
sovereignty  of  the  State,  is  an  agent  of  the  government,  and  is  not 
liable  lor  the  malfeasance  or  negligence  of  its  oflBcers  or  employees. 
The  officers  of  the  municipality  nave  been  held  to  be  quasi  civil  offi- 
cers of  the  government,  although  appointed  by  the  corporation ;  they 
are  themselves  personally  liable  for  their  malfeasance  or  non-feasance 
in  office,  but  for  neither  is  the  corporation  responsible.  The  corpora- 
tion appoints  them  to  office,  but  does  not  in  that  act  sanction  their 
official  aelinouencies,  or  render  itself  liable  for  their  official  misconduct. 
Prother  v.  City  of  Lexington^  13  B.  Monr.  659.  In  order  to  charge 
a  municipal  corporation  for  negligence  in  the  performance  of  a  public 
work,  the  law  must  have  impo^  a  duty  on  it,  so  as  to  make  that  neg- 
lect culpable.  EUioU  v.  PhiZadelphia,  75  Penn.  St.  347  ;  S.  C,  15 
Am.  Rep.  591.  Thus,  the  municipality  is  chai'ged  with  the  grading 
and  repair  of  the  highways,  and  the  negligence  of  the  officers  of  the 
municipah'ty,  in  this  respect,  may  be  visited  upon  the  municipality 
itself ;  but,  unless  a  duty  has  been  thus  imposed,  the  corporation  can- 
not be  held. 

Therefore  in  Alcorn  v.  PhUadelphia^iA:  Penn.  St.  348,  it  was  held  that 
the  city  was  not  responsible  for  the  negligence  of  a  district  surveyor, 
in  locating  the  line  of  certain  lots,  by  reason  of  which  a  lot-holder  was 
compelled  to  rebuild  his  house ;  in  mHHoUy.  Philadelphiay76  Penn.  St. 
347 ;  S.  C,  15  Am.  Rep.  591,  it  was  held  that  the  city  was  not  responsible 
for  llie  negligence  of  tne  police ;  and  in  Knight  v.  Philadelphia^  15  W. 
N.  C.  307,  tnat  the  city  was  not  liable  for  injuries  caused  by  the  negli- 

?mt  driving  of  a  fire  engine  bjr  an  employee  of  the  fire  department, 
he  same  doctrine  is  declared  in  the  courts  of  other  States.  Hafford 
V.  New  Bedford^  16  Gray,  297 ;  Fisher  v.  Cityof  Boston,  104  Mass. 
87;  8.  0.,  6  Am.  Rep.  196;  Jewetty.  New  Haven,  38  Conn.  373; 
Oity  of  Chicaqo  v.  Turner,  80  111.  419 ;  Howard  v.  City  of  San 
FranoiscOj  51  Cal.  52,  etc. 

It  is  true  also,  as  a  general  rule,  that  a  public  officer  is  not  liable  for 
the  negligence  of  his  official  subordinates,  unless  he  commanded  the 
n^ligent  act  to  be  done.  Schoyer  v.  Lynch,  8  Watts,  453.  The  rule 
is  founded  in  considerations  of  public  policy — Sawyers,  Corse,  17 
Gratt.  230  —  has  been  long  recognized  and  is  one  of  general  application. 
"The  distinction  generally  turns  upon  the  question,  whether  the  per- 
sons employed  are  his  servants,  employed  voluntarily  or  privately,  paid 
by  him,  and  responsible  to  him,  or  whether  they  are  his  official  sub- 
ordinates, nominated  perhaps  by  him,  but  officers  of  the  government ; 
in  other  words,  whether  the  situation  ot  the  inferior  is  that  of  a  public 
officer  or  a  private  servant  ?"  In  the  former  case  the  official  superior  is 
not  liable  for  the  inferior's  acts,  in  the  latter  he  is.  Am.  Lead. 
Cas.  641.  A  subordinate  officer  when  he  is  an  independent  officer, 
must  stand  or  fall  by  himself;  and  to  him,  unless  otherwise  provided  by 
statute,  the  maxim  respondeat  superior  does  not  apply.  Whart;.  Neg.  289. 
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The  same  rule,  it  is  argued,  must  be  extended  to  the  case  of  persons 
acting  in  the  capacity  of  public  agents,  engaged  in  the  service  of  the 
pubhc,  and  acting  solely  for  the  public  benefit;  though  not  strictly 
filling  the  character  of  oflScers  or  agents  of  the  ffovemment;  and  also, 
to  public  charitable  institutions  having  no  fund  appropriated  to  the 
payment  of  such  damages.  The  following  cases,  with  others,  are  relied 
upon  as  supporting  this  view  of  the  law.  Hussell  v.  Men  of  Devon^  2 
T.  R.  672-3 ;  Feofees  ofHeriot's  Eospital  v.  Raas,  12  CI.  &  Fin.  506  ; 
Riddle  v.  Proprietors^  etc,^  7  Mass.  187;  McDonald  v.  General 
Hospital,  120  id.  432 ;  S.  0    21  Am.  Eep.  529, 

To  what  extent  this  rule  ol  exemption  may  be  applied  has  not  been 
definitely  decided  in  this  State;  indeed,  the  precise  question  has  not 
been  considered  in  any  of  the  cases  to  which  our  attention  has  been 
called,  and  there  is  an  apparent  conflict  in  the  cases  in  England,  and 
between  the  courts  of  the  several  States. 

Upon  this  assumption,  as  to  the  law,  however,  it  is  contended  that 
the  Insurance  Patrol,  whether  regarded  as  a  public  agent  auxiliary  to  the 
city  of  Philadelphia,  or  to  the  government,  or  as  a  public  diaritable 
institution,  is  not  liable  for  the  malfeasance  or  negligence  of  its 
employees, 

J^ut  the  Fire  Insurance  Patrol  is  of  course  neither  a  municipal  cor- 
poration, nor  a  public  officer,  nor  can  we  say^  with  certainty  from  the 
charter  alone,  that  it  is  a  public  agent,  auxiliary  to  the  city  govern- 
ment of  Philadelphia,  or  to  its  fire  department,  or  that  it  is  even  a 
public  charitable  institution.  It  will  be  observed  that  there  is  no  proof 
whatever  as  to  whether  or  not,  the  Insurance  Patrol  has  any  working 
capital ;  whether  any,  and  if  any  what,  incomes  or  sources  of  revenue 
it  may  have,  as  means  of  conducting  its  business,  or  as  to  the  manner 
in  which  its  business  is,  or  has  been  conducted,  whether  as  a  general  or 
public  charity  or  otherwise  ;  the  only,  evidence  on  the  subject  is  the 
charter,  under  which  it  is  authorized  to  act.  There  is,  it  is  true,  no 
provision  in  the  charter  for  capital  stock,  for  dividends  of  profits,  or 
for  rates  of  charge.  On  the  otner  hand  the  charter  contains  no  express 
provision  that  the  corporation  is  to  be  conducted  wholly  in  the  pubhc 
interest  or  as  a  public  charity  ;  it  is  not  stated  that  it  will  be  supported 
by  voluntary  contribution,  or  by  appropriation  from  the  State  or  the 
city,  or  that  its  services  will  be  gratuitously  rendered. 

In  a  trading  corporation  the  amount  of  the  capital  stock  and  the 
number  of  the  shares  are  sometimes  fixed  by  the  cnarter,  with  special 
reference  to  the  purposes  of  the  grant ;  and  a  sound  policy  to  prevent 
monopolies  and  to  confine  the  action  of  companies  in  proper  bounds 
would  suggest  this  should  always  be  done.  But  when  the  capital  is 
not  restricted,  and  the  number  of  shares  is  not  defined,  in  the  charter, 
these  matters  will  depend  upon  the  subsequent  agreement  of  the  cor- 
porators, who  may  in  their  "rules,  regulations  and  by-laws,  for  the 
well  ordering  of  tne  business  and  affairs  of  the  corporation,"  determine 
not  only  the  amount  necessary  to  conduct  the  business,  and  adjust  the 
number  and  value  of  the  shares,  as  they  may  deem  best  for  their  own 
convenience  and  interests,  but  also  the  rates  of  charge  and  the  method 
of  dividing  the  profits.    The  operation  of  a  society  for  the  protection 

950 


Digitized  by 


Google 


Penn.]  Boyd  v,  Insubance  Patrol  of  Philadelphia.  395 

of  life  and  property  at  lires  might  perhaps  be  regarded  as  exercising  a 
public  function.  Such  a  society  would  certainly  be  the  proper  object 
of  a  gift  for  charitable  uses.  For  as  this  coui-t  said  in  Price  v.  Maxwell j 
28  f  enn.  St.  35,  adopting  the  language  of  the  late  Horace  Binney, 
whatever  is  given  for  the  love  of  God,  or  for  the  love  of  your  neign- 
bor,  in  the  Catholic  and  universal  sense  —  given  from  these  motives 
and  to  these  ends  —  free  from  the  stain  or  tamt  of  every  consideration 
that  is  personal,  private  or  selfish,  is  a  gift  for  charitable  uses,  accord- 
ing to  that  religion  from  which  the  law  of  charitable  uses  has  been 
derived. 

But  that 'which  is  the  purpose  of  a  public  charity  may  be  the  dis- 
tinctive purpose  of  a  tradmg  corporation,  out  of  which  it  is  proposed 
to  realize  profits ;  it  is  not  the  object  alone  of  a  corporation  which 
makes  it  charitable  within  the  meaning  of  the  law,  it  is  the  mode  in 
which  that  object  is  sought  to  be  attained,  as  well  as  the  purpose  for 
which  it  is  pursued.  A  private  corporation  exercising  a  public  func- 
tion, or  engaged  in  charitable  work  for  private  gain,  can  certainly  in  no 
sense  be  characterized  either  as  a  public  agent  or  as  a  public  charitable 
institution. 

On  the  other  hand  a  voluntary  association  of  individuals  who  have 
constituted  funds  for  a  purely  public  purpose  will  be  regarded  as  a 
charity.  Thomas  v.  JEumalcery  1  Pars.  98.  Thus  in  Humojie  Fire 
Compamf%  Ajypeal^  88  Penn.  St.  389,  the  object  of  the  corporation 
was  the  protection  of  property  from  fire,  but  the  fact  was  assumed  and 
the  case  considered  upon  the  ground  that  the  company  was  in  fact  not 
a  trading  corporation  designed  to  make  money  for  its  shareholders,  but 
a  charity  incorporated  as  a  public  benefaction  ;  it  was,  therefore,  held 
that  the  assets  were  held  in  trust  for  the  public,  and  were  not  dis- 
tributed among  the  members  at  dissolution.  So  in  Bethlehem  Bor.  v. 
Perseverance  Fire  Co,^  81  Penn.  St.  445,  the  charter  declared  the 
object  of  the  corporation  to  be  "  the  protection  of  the  property  of  our 
fellow  citizens  from  fire,"  but  the  proof  exhibited  the  fact  that  the 
corporation  was  conducted  as  a  charity,  that  its  property  had  been 
acquired  by  voluntary  subscription,  by  public  entertainments,  etc.,  and 
it  was  hela  that  the  organization  was  not  for  the  private  gain  of  its 
members,  and  the  property  in  aid  of  the  object  was  for  charitable 
uses. 

The  general  rule  undoubtedly  is  that  a  master  is  liable  for  the  n^li- 
ffence  of  his  servant  within  the  scope  of  his  employment ;  if  the  Fire 
Insurance  Patrol  is  to  be  exempt  from  the  operation  of  this  general 
rule  of  the  law,  it  must  exhibit  and  establish  the  ground  of  its  exemp- 
tion. The  charter  alone  is,  in  our  opinion,  inadequate  for  the  purpose. 
If  it  were  shown  that,  although  the  charter  is  silent  on  the  subject,  the 
corporation  was  in  fact  conducted  as  a  public  charity,  that  its  services 
were  gratuitously  rendered  to  the  public  for  the  pubhc  good,  then  the 

S[uestion,  which  has  been  so  ably  discussed  in  this  case,  would  be  raised 
or  our  consideration. 

If  it  be  true  that  the  Insurance  Patrol  has  been  invested  with  a  pub- 
hc function  which  it  exercises  for  the  public  good  as  a  public  agent, 
and  not  for  private  gain,  or  if  it  has  been  conducted  as  a  public  chari- 
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table  iustitation,  the  facts  should  appear  in  the  proofs ;  and,  in  order 
that  this,  if  it  be  so,  may  be  shown  and  the  question  suggested  may 
come  properly  before  us  for  adjudication,  the  judgment  is  reversed  and 
a  jprocedmdo  awarded. 

Spkeing  v.  Laughlin  &  MoManus. 
October  4,  1886. 
MARRfRD  Woman  —  Interpleader  —  Proof  —  Feme  Sole  Trader — Act  op  1872 
—  Services  —  Evidence. 

Where  a  married  woman,  wlio  has  under  the  act  of  1872  had  secured  to  her 
her  separate  earnings,  purchases  property  after  her  husband  has  become  insolv- 
ent, and  makes  the  purchase  on  the  credit  of  her  separate  estate,  or  pays  for  the 
property  with  her  separate  funds  not  derived  from  her  husband,  if  sne  would, 
in  a  feigned  issue  under  the  sheriff's  interpleader  act,  successfully  prosecute 
her  claim  to  the  property,  she  must  prove  her  right  by  evidence  free  from  uncer- 
tainty and  doubt. 

Although  the  act  of  1872  does  not  confer  on  a  married  woman  all  the  privi- 
leges of  a  ferns  sole  trader,  it,  nevertheless,  gives  her  the  neht  to  engage  in 
business,  and  for  indebtedness  contracted  therein  gives  her  creditors  the  rignt  to 
sue  her  without  joinins^  her  husband  in  the  suit.  WhUe  it  stops  short  of  mak- 
ing her  a  feme  sole  trader  in  all  respects,  it  protects  her  separate  earning  and 
property  from  liability  for  the  debts  of  her  husband.  It  does  not  permither  to 
buy  property  for  him  under  cover  of  her  name,  nor  to  fraudulently  conceal  his 
property  to  the  injury  of  his  creditors,  yet  it  empowers  her  to  protect  her  own 
property  against  them  when  not  acquired  in  fraud  of  their  rights. 

The  fact  that  a  husband  assists  in  managing  and  conducting  the  business  of 
the  wife  carried  on  In  her  name,  is,  on  the  trial  of  a  feigned  issue  under  the 
sheriff's  inteipleader  act  in  which  the  wife  is  plaintiff,  evidence  proper  for  the 
iurv  to  consider  in  determining  the  good  faith  of  the  wife's  claim  oi  property ; 
if,  however,  her  separate  right  to  the  property  be  found  to  exist,  his  services  in 
conducting  her  business  cannot  defeat  or  destroy  her  title  to  the  property. 

Known  integrity  and  business  qualifications  of  a  wife  may  be  recognized  as  an 
element  in  obtaining  credit,  yet  in  the  absence  of  separate  property  of  the  wife 
they  are  insufficient  in  themselves  alone  to  protect  against  the  creditors  of  her 
husband  property  which  she  may  claim  to  have  purchased. 

In  civil  cases,  a  fact  need  not  necessarily  be  proven  beyond  a  reasonable  doubt. 
It  may  generally  be  established  by  preponderating  evidence  ;  therefore,  were  a 
married  woman  plaintiff  in  a  fei^ed  issue  under  the  sheriff's  interpleader  act 
to  trv  the  right  to  property  levied  upon  as  the  property  of  the  husband,  to  show 
by  clear  and  satisfactory  preponderating  evidence  that  she  purchased  the  prop- 
erty in  contention  on  the  credit  of  her  separate  estate,  she  would  be  entitled  to 
recover.* 

Error  to  the  court  of  common  pleas,  No.  1,  of  Philadelphia  county. 

The  original  action  here  was  a  case  on  a  promissory  note  given  by 
Spering,  upon  which  judgment,  for  want  of^  an  affidavit  of  defense, 
was  obtained,  and  damages  were  assessed  at  $433.  Execution  was 
issued  and  the  sheriff  levied  on  certain  goods  and  merchandise,  which 
made  up  the  stock  of  a  dry  goods  store  at  the  north-west  comer  of 
Eleventh  and  Chestnut  streets,  Philadelphia,  as  the  property  of  Sper- 
ing.  Whereupon  Spering's  wife  claimea  the  goods  and  merchandise 
as  ner  own  property,  and  demanded  a  rule  for  a  sherifiPs  interpleader, 
which  was  granted  and  made  absolute ;  having  filed  her  bond,  sne  then 
became  the  plaintiff  m  a  feigned  issue,  formea  by  the  usual  narr.,  plea 
and  replication  to  test  her  claim  of  ownership  in  the  goods  and  mer- 
chandise. 

*  See  18  Eng.  Rep.  129;  48  Am.  Rep.  675;  95  N.  Y.  562;  15  Alb.  L.  J.  444;  10  Abb. 
N.  C.  811. 
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JoA/n  I.  JSogerSy  for  plaintiff  in  error.  Under  the  act  of  1848,  plain- 
tiff having  acquired  a  separate  personal  estate  of  the  value  of  $1,000 
by  gift  from  another  —  not  her  husband  —  had  a  right  to  invest  it  in 
merchandise,  buy  and  sell  goods  with  its  proceeds,  or  on  its  credit,  and 
add  to  it  the  product  of  her  services,  and  the  property  thus  acquired 
is  absolutely  free  from  liability  to  her  husband's  creditors.  Wieman  v. 
Anderson,  6  Wr.  311 ;  Bush  v.  Voughtj  5  P.  F.  S.  437 ;  Welsh  v.  EUne, 
7  id.  428 ;  Broion  v.  Pendleton,  10  id.  419 ;  SUveus  v.  Porter,  24  id. 
448:  Seeds  v.  Eahler,  26  id.  262;  Siasbee  v.  Bawen,  10  Norr.  149; 
Oitios  Co,  V.  Ooe,  1  Pennyp.  238.  The  employment  of  her  husband 
and  the  contribution  of  his  services  to  the  common  fund  does  not  alter 
the  principle.  CUbbs  Co.  v.  Ooe,  1  Pennyp.  238.  Vide  an  array  of 
cases  in  various  States  cited  in  foot  note  to  American  Law  Record  for 
1885,  pages  130, 353,  470  under  the  act  of  Ajjril  3,  1872,  Purdon,  1010. 
The  act  secures  to  those  who  claim  its  privileges  the  earnings  trom 
"propertv,  business,  or  otherwise,"  freed  from  the  claim  of  her  hus- 
band, or  his  creditors,  the  same  as  if  such  married  woman  were  2ifeme 
sole.  The  secx)nd  section  of  the  act  requires,  in  order  to  prevent  iraud- 
ulent  practices,  that  she  must  file  her  petition  in  court,  have  it  allowed 
and  recorded,  as  notice  to  the  commercial  world,  that  she  is  to  be 
trusted,  if  at  all,  on  her  own  and  not  her  husband's  account.  While 
there  was  for  a  long  time  doubt  in  the  judicial  mind  that  this  act  per- 
mitted her  to  be  sued  as  2k  feme  sole  for  her  business  debts,  there  were 
no  doubts  as  to  the  immunity  of  her  stock  of  goods  so  purchased,  from 
f  the  grasp  of  her  husband's  creditors,  for  the  reason  that  the  common- 
law  presumption,  that  all  goods  purchased  by  the  wife  were  on  the  credit 
of  her  husband,  was  rebutted  by  the  act  of  1872,  altering  the  common 
law  in  that  respect.  But  even  the  doubt  alluded  to  was  dissipated  bv 
the  supreme  court  in  Bovard  v.  Kettering,  100  Penn.  St.  181,  whict 
held  that  while  the  act  of  1872  did  not  confer  all  the  privileges  of  a 
feme  sole  trader,  it  certainly  did  give  her  the  right  to  embark  in  busi- 
ness and  rendered  her  liable  to  be  sued  —  without  joining  her  husband 
—  by  her  creditors  for  indebtedness  in  said  business. 

J.  M.  PUe,  for  defendants  in  error.  Much  reliance  is  placed  upon 
the  fact  that  the  purchases  were  made  by  the  wife,  and  the  bills  made 
out  in  her  name ;  but  this,  as  had  been  said  again  and  again  by  this 
court,  does  not  change  the  result.  What  a  wife,  during  coverture, 
acquires  as  the  result  of  her  skill  and  industry,  or  on  her  merely  per- 
sonal credit,  accrues  to  the  husband,  and  as  to  creditors,  it  is  to  be  talcen 
as  his.  Baybold  v.  Bayhold,  8  Harr.  308 ;  Bucher  v.  Neam,  68  Penn. 
St.  421.  Her  credit  is  nothing  in  the  eyes  of  the  law ;  when  she  con- 
tracts, the  law  esteems  her  the  agent  of  ner  husband.  Heugh  v.  Jones, 
82  Penn.  St.  432;  HaUoweU  v.  Morter,  35  id.  375 ;  Oardty.  Duffi/n,  44 
id.  307.  If  the  wife  have  a  separate  estate  commensurate  with 
the  value  of  the  propertv  purchased,  she  must  show  that  that  separate 
estate  was  the  basis  of  the  credit,  and  not  the  subject  of  the  purchase. 
Lochnan  v.  Brdbst,  16  W.  N.  0.  134.  If  she  receive  a  ^rb  from  a 
friend  with  which  to  purchase  property,  and  afterward  the  gift  isrei)aid 
by  a  mortgage  of  the  property  purchased,  she  cannot  reclami  it  against 
her  husband^s  creditors.    Pier  v.  Siegd,  15  W.  N.  C.  480. 
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Mbrour,  Ch.  J.  This  was  a  feigned  issue  to  try  the  risbt  of  the 
plaintiff  to  certain  personal  property  levied  on  by  virtue  oi  execution 
against  her  husband.  The  learned  judge  held  the  evidence  of  her  own- 
ership, as  against  the  creditors  of  her  husband,  was  insufficient  to  submit 
to  the  jury,  and  gave  them  binding  instructions  to  find  for  the  defend- 
ants. Inafimuch  as  the  plaintiff  purchased  the  property  during  her 
coverture,  and  after  her  husband  became  insolvent,  she  must  prove  by 
evidence,  not  uncertain  or  doubtful,  but  clear  and  satisfactory,  that  she 
bought  it  on  the  credit  of  her  separate  estate,  or  Mid  for  it  with  her 
own  separate  funds  not  derived  from  her  husband.  The  (juestion,  there- 
fore, now  is,  was  the  evidence  of  such  a  certain  and  positive  character 
that  it  should  have  been  submitted  to  the  jnrjr  to  find  whether  she 
bought  it  under  such  circumstances  as  in  law  to  give  her  a  good  title 
thereto  a^inst  the  creditors  of  her  husband  i 

The  witnesses  on  the  part  of  the  plaintiff  testified  substantially,  that 
she  had  been  employed  for  many  years  as  a  clerk  in  a  store  carried  on 
by  her  husband  and  his  father  as  copartners.  In  payment  of  her  ser- 
vices, and  as  gifts  from  his  father  from  time  to  time  daring  sixteen  years 
previous  to  the  spring  of  1880,  she  had  accumulated  about  $1,000.  Some 
of  this  she  had  invested  in  building  associations,  and  the  residue  other- 
wise. In  March,  1881,  she  presented  her  petition  to  the  court  of  com- 
mon pleas  of  said  county  under  the  act  of  April  3,  1872,  entitled  "An 
act  securing  to  married  women  their  separate  earnings."  It  was  ordered 
to  be  filed  on  the  day  of  its  presentation,  and  on  the  following  day  was 
duly  recorded  in  the  office  of  the  recorder  of  deeds  of  saia  county. 
Such  record  the  act  declares  shall  be  conclusive  evidence  of  her  right  to 
her  separate  earnings,  whether  the  same  be  "  as  wages  for  labor,  salary, 
property,  business,  or  otherwise,"  and  shall  accrue  to  and  inure  to  her 
separate  benefit  and  use,  and  be  under  her  control  independently  of  her 
husband,  so  as  not  to  be  subject  to  any  legal  claim  of  her  husband,  or  to 
the  claim  of  any  of  his  creditors,  the  same  as  if  she  were  a  feme  sole. 
Some  two  months  after  this  record  was  made,  with  the  avails  of  her 
property  and  on  the  credit  which  she  had,  she  purchased  some  goods, 
ana  established  a  small  store,  which  she  carried  on  for  more  than  a  year 
and  a  half.  Her  stock  of  merchandise  in  January,  1883,  was  worth 
about  $2,500,  but  she  was  indebted  thereon  some  $U500.  She  then 
purchased  of  Ridgway  his  stock  of  goods,  good-will  and  fixtures  in  con- 
sideration of  $14,000  to  be  paid  therefor.  She  borrowed  and  paid  down 
$1,000,  and  gave  her  judgment  note  for  the  residue,  payable  in  sums  of 
$1,000  each,  weekly.  She  transferred  the  merchandise  irom  the  former 
store  to  the  one  which  she  acquired  from  Ridgway.  Very  soon  after 
her  last  purchase  the  stock  of  merchandise  was  levied  on  as  tne  property 
of  her  husband.  Her  claim  of  ownership  in  the  property  led  to  the 
formation  and  trial  of  this  issue. 

The  present  contention  is  whether  all  the  evidence  of  the  plaintiff,  if 
believed,  is  sufficient  in  law  to  justify  a  verdict  in  her  favor  I  It  is  true 
Bovard  v.  Kettering^  101  Penn.  St.  181,  decides  that  the  act  of  1872 
does  not  confer  on  a  married  woman  all  the  privileges  of  a  fenie  sole 
trader,  yet  the  act  does  give  her  the  ri^ht  to  engage  in  business,  and  for 
indebtedness  contracted  therein  gives  her  creditors  the  right  to  sue  her 
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withont  joining  her  husband  in  the  suit  While  it  stops  short  of  mak- 
ing her  &feim  sole  trader  in  all  respects,  it  protects  her  separate  earnings 
and  property  from  liability  for  the  debts  oi  her  husband.  It  does  not 
permit  her  to  buy  property  for  him  under  cover  of  her  name,  nor  to 
iraudulently  conceal  his  property  to  the  injury  of  his  creditors  ;  yet  it 
empowers  her  to  protect  her  own  property  against  them  when  not 
acquired  in  fraud  oi  their  rights.  Tne  fact  that  the  husband  assists  in 
managing  and  conducting  the  business  of  the  wife,  carried  on  in  her 
name,  is  evidence  proper  for  the  jury  to  consider  in  determining  the 
^ood  faith  of  the  wife's  claim  of  propertv.  If,  however,  her  separate 
right  to  the  property  be  found  to  exist,  his  services  in  conducting  her 
business  cannot  defeat  or  d^troy  her  title  to  the  property.  A  husband 
may  not  only  act  as  agent  for  his  wife,  but  he  has  the  legal  right  to  give 
his  wife  his  labor  and  skill  in  conducting  her  business,  and  his  creditors 
cannot  sell  her  property,  produced  by  his  labor  and  skill  with  her  orig- 
inal property.  Seeds  v.  Mahler,  76  I^enn.  St.  262 ;  Gibbs  <&  Sterrett 
Ma/nuf^g  Co,  v.  Goe^  1  Pennyp.  238.  When  a  wife  buys  on  credit,  the 
burden  of  proof  is  on  her  to  show  that  she  bought  on  the  credit  of  her 
separate  estate.  SU/veus*  Eairs  v.  Porter^  74  Penn.  St.  448  ;  Seeds  v. 
KaJder^  supra  ;  Siaibee  v.  £owen,  91  Penn.  St.  149.  If,  however,  she 
is  shown  to  own  separate  estate,  it  is  a  question  of  fact  for  the  jury 
whether  she  bought  on  the  credit  thereof.  If  she  did  so  buy,  her  title 
thereto  cannot  be  impeached  by  the  creditors  of  her  husband,  by  prov- 
ing her  subsequent  inability  to  pay  according  to  her  contract.  Tnat  is 
a  matter  between  her  and  iier  vendor.  Disappointed  expecta- 
tions alone  will  not  change  the  legal  effect  of  the  purchase.  ETnowii 
integrity  and  business  qualifications  of  a  wife  may  be  recognized  as  an 
element  in  obtaining  credit,  yet,  in  the  absence  of  separate  property  of 
the  wife,  they  are  insufficient,  in  themselves  alone,  to  protect  against 
the  creditors  of  her  husband  the  property  which  she  has  purchased. 
Zeinbach  v.  Templin,  15  W.  N.  C.  17. 

Prior  to  the  plaintiffs  purchase  of  Riogway,  her  separate  property  in 
the  stock  of  goods  held  in  her  name  does  not  appear  to  have  been  ques- 
tioned. She  had  some  money  with  which  she  started  the  business,  and 
in  her  own  name  continued  to  buy  and  sell  goods  for  a  considerable 
length  of  time.  The  fact  that  she  owed  for  some  of  those  goods  did  not 
destroy  her  title  thereto.  Under  the  evidence,  it  cannot  be  held  as  mat- 
ter of  law  that  her  title  to  that  stock  of  goods  could  be  overthrown  by 
the  creditors  of  her  husband.  With  that  stock  on  hand,  and  the  $1,000 
which  she  borrowed  in  her  own  name  and  on  her  own  credit,  she  bought 
of  Ridgway.  She  did  not  obtain  the  money  on  the  credit  of  herself  and 
her  husband ;  nor  did  he  at  any  time  or  in  any  manner  agree  to  pay  the 
same,  as  the  husband  did  in  Pier  v.  Siegel^  15  W.  N.  C.  480,  where  the 
wife  had  no  separate  estate.  In  view  of  the  property  which  she  held 
in  her  own  name,  there  is  no  legal  presumption  that  she  bought  on  the 
sole  credit  of  the  money  which  she  borrowed. 

The  case  of  Zeinbach  v.  Templin^  supra,  is  urged  as  sustaining  the 
court  below  in  affirming  the  first  point  submitted  by  the  defendant. 
There,  however,  it  was  admitted  that  the  wife  had  no  separate  estate. 
She  purchased  on  her  personal  credit  only.  The  court  below  was  reversed 
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rather  on  the  nnquestioned  facts  than  the  omission  to  affirm  the  precise 
words  of  the  point. 

In  civU  cases  a  fact  need  not  necessarily  be  proved  beyond  a  reason- 
able doubt.  It  may  generally  be  established  by  preponderatmg  evidence. 
So  here,  if  the  plaintiff  show,  by  clear  and  satisfactory  preponderating 
evidence,  that  she  purchased  the  property  in  contention  on  tne  credit  of 
her  separate  estate,  the  creditors  of  ner  hosband  had  no  right  to  levy 
on  it  by  virtue  of  an  execution  against  him. 

The  learned  judge  erred  in  taking  the  case  from  the  jury.  It  should 
have  been  submitted  to  them  under  proper  instructions.  Judgment 
reversed,  and  a  venire  f  ados  de  novo  awarded. 
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The  State  *o.  The  Society  foe  the  Establishing  of  Useful  Manu- 

factubes, 

Taxation  —  CJorporationb— Fbanchisb. 

The  act  of  1868  giving  to  "  The  Society  for  the  Establishing  of  Useful  Mann- 
factoies "  the  right  and  power  to  extend  its  operations  by  condemning  other 
lands,  etc.,  did  not  change  the  character  or  attributes  of  the  societj,  and  it  is, 
therefore,  exempt  from  taxation  under  the  law  of  1884. 

TT-  e/.  Johnson^  for  State.    J.  D,  Bedle^  for  respondent. 

BntD,  Y.  0.  Thia  being  a  public  matter  and  demanding  the  first 
attention  of  the  courts,  it  is  proper  that  I  should  say  it  was  not  pre- 
sented to  the  court  until  August  tnird,  when  it  was  heard,  although  in 
the  midst  of  the  summer  vacation. 

In  1884,  the  legislature  passed  a  law  providing  for  the  imposition  of 
State  taxes  upon  certain  corporations,  and  for  the  collection  thereof. 
Different  corporations  are  enumerated  and  classified,  and  the  imposition 
to  be  made  is  fixed.  There  is  added :  "  AH  other  corporations  incor- 
porated under  the  laws  of  this  State,  and  not  hereinbefore  provided  for, 
shall  pay  a  yearly  license  fee  or  tax  of  one-tenth  of  one  per  centum  on  the 
amount  of  the  capital  stock  of  such  corporations ;  provided  that  this 
act  shall  not  apply  to  railway,  canal  or  banking  corporations,  or  to 
savings  banks,  cemeteries  or  religious  corporations,  or  purely  charitable 
or  educational  associations,  or  manufacturing  companies  or  mining 
companies  carrying  on  business  in  this  State.^'  The  State  imposed  a 
tax  on  the  respondent,  which  is  resisted  on  two  principal  grounds, 
because  it  is  exempt  by  charter,  because  it  is  a  manufacturing  corpora- 
tion doin^  business  in  this  State."  This  resistance  seems  to  be  fully 
sustained  by  the  several  decisions  of  the  supreme  court  when  tins  same 
corporation  was  asking  to  be  relieved  from  similar  burdens.  See 
Statte  V.  Fla/oeU  et  a/.,  4  Zabr.  370 ;  State  v.  Paw&ra,  id.  400 ;  State 
V.  BlundeUy  id.  402;  State  v.  Powers,  id.  406.  See,  also,  3  Stew. 
145,  note. 

However  the  State  claims  that  these  decisions  are  no  longer  of  force, 
for  the  reason  that  in  1868,  the  legislature  extended  to  the  corporation 
the  right  and  power  to  extend  its  operations  by  condemning  other  lands, 
and  raising  their  dams,  etc.  There  is  no  change  in  the  character  or 
attributes  of  the  corporation  by  tins  act.  The  purpose  is  the  same  as 
before.  It  is  like  a  railroad  or  canal  company  procuring  a  charter  to 
lengthen  its  line.  Tet  the  insistment  upon  the  part  of  the  State  is 
that  this  is  a  new  franchise,  and  not  being  exempted,  it  is  necessarily 
subject  to  the  assessment  imposed  under  the  law  of  1884.  By  no 
method  can  I  come  to  this  conclusion. 

I  think  the  order  to  show  cause  why  an  injunction  should  not  issue 
restraining  said  corporation  from  doing  business  ^ould  be  discharged, 
and  the  petition  dismissed.    I  will  so  advise. 

Vol.  Vin.— 61 
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Speaoub  v.  Drew.  • 

MOBTaAGE  — PRIOBITT  OF  LlEN  —  LATENT  EquITY. 

The  lien  of  a  mortgage  in  the  hands  of  an  assignee  thereof,  who  has  taken  the 
same  without  notice  of  an  unrecorded  lien  upon  the  premises  for  the  porohase- 
price  thereof)  is  prior  to  the  latent  equity,  notwithstanding  his  assignor,  the 
mortgagee,  had  knowledge  of  the  lien,  and  a  large  part  of  the  consideration  for 
the  assignment  was  an  existing  indebtedness. 

On  bill  for  relief.     The  opinion  states  the  case. 

MaHin  c6  ConJdm^  for  complainant.  KendaU  <&  Blarounhj  for 
defendants. 

Bird,  Y.  0.  This  bill  is  filed  to  determine  whether  Mr.  and  Mrs. 
Sprague,  two  aged  people,  conveyed  all  their  real  estate,  and  assigned  all 
their  personal,  to  their  daughter,  Mary  J.  Drew,  upon  condition  that 
she  should  dischar^  a  mortgage  on  the  land  of  $1,000,  and  should  pay 
the  other  outstanding  obligations  of  Mr.  S.,  and  should  allow  a  daugh- 
ter to  have  her  home  on  the  premises  daring  the  life-time  of  tne 
parents,  and  should  keep  and  maintain  the  parents  during  the  rest  of 
their  lives,  and,  at  their  death,  should  decently  bury  them,  and  should 

})ay  to  the  children  of  Mrs.  S.  the  sum  of  $3,000 ;  or  whether  the  said 
ands  were  conveyed,  and  the  said  personal  property  assigned,  upon  all 
of  said  conditions  being  kept  and  pSarformed  by  Mary  J.  D.,  except  the 
last  one,  i.  «.,  the  payment  of  the  said  $3,000. 

The  parents  being  dead,  the  contest  is  between  all  of  the  children, 
except  Mary  J.  D.  and  the  brother,  Joshua,  on  the  one  hand,  and  Mary 
J.  D.  and  J  oshua  on  the  other. 

What  was  the  transaction  between  the  parents  and  the  daughter  ? 
There  is  nothing  in  writing  except  the  aeed  for  the  land  and  two 
unexecuted  bon(b  and  a  mortgage.  The  deed  was  executed  by  the 
parents ;  but  the  bonds  and  mortgage,  which  purport  to  have  been 
drawn  for  Mary  J.  D.  and  her  husband  to  execute,  are  not  aimed. 
The  parents  bein^  dead,  the  only  other  persons  who  knew  any  tiling 
about  the  transaction,  from  being  present  or  from  participation  therein, 
are  Mary  J.  D.  and  her  brother  Josiah.  Parol  testimony  must  be 
relied  upon  chiefly.  The  unexecuted  papers  throw  some  light  on  the 
question. 

Although  the  burden  is  on  the  complainants,  ^et  the  natural  order 
of  investigation  will  be  to  ascertain,  as  far  as  possible,  what  took  place 
between  me  parents  and  Mary  J.  I>.  from  those  who  were  present  at 
the  time  they  came  to  an  understanding.  This  leads  me  to  note  what 
Mary  says  in  her  answer  and  testimony.  In  her  answer  she  says  her 
father  sent  for  her,  and  spoke  of  the  age  of  himself  and  wife,  and  said 
unless  they  got  help  he  would  be  without  means  of  burial,  and  pro- 
posed to  convey  to  ner  his  land,  and  all  goods  and  chattels,  upon  tiie 
oondition  that  Mary  would  agree  to  assume  and  pay  a  bond  ana  mort- 
gage on  said  lands  of  $1,0(X),  and  pay  the  other  debts  against  said 
Samuel,  and  put  the  dwelling-house  in  comfortable  repair,  and  support 
and  maintain  her  said  parents  during  their  lives,  and  suitably  bnrv 
them,  and  allow  their  daughter,  Susan,  to  have  a  home  in  said  dwell- 
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ing,  and  keep  a  cow  on  said  lande,  so  lon^  as  she  remained  single.  Id 
her  testimony  these  things  are  substantially  repeated.  Bat  ime  says 
that  her  father  told  her  that  he  had  offered  the  farm  to  his  son,  Josiah, 
but  that  he  had  refused  to  take  it.  Josiah  had  the  deed  prepared  for 
the  farm,  had  his  parents  execute  it,  and  delivered  it  to  his  sister,  Mary. 

But  Mary  goes  somewhat  further  in  her  testimony ;  she  admits  that 
shefiaid  she  took  the  farm  for  $4,000,  but  qualities  the  force  of  this  by 
saying  that  there  was  $1,000  mortgage  upon  it,  and  that  the  $3,000 
was  to  go  to  the  support  of  her  parents,  and  added,  ^  and  that  was  lit- 
tle ^lou^h,  too.''  Bhe  says  that  her  mother  handed  her  some  papers 
during  the  last  year  of  lier  life — which  must  have  been  during  1878, 
and  about  one  year  after  the  date  of  the  deed  —  and  said  to  her: 
^^  Take  these  notes  and  these  papers  and  lay  them  away."  The  bonds 
and  mortgage  referred  to  were  among  the  papers.  Mary  says  that  she 
turned  them  over,  and  saw  the  bonds,  but  did  not  read  them  —  adding : 
^^  I  did  not  read  them  till  after  her  death ;  then  I  got  them  out  and 
read  them."  She  admits  saying  ^'  thev  hadn't  been  signed,  and  should 
be  laid  away."  Afterward  she  produced  her  deed,  and  these  bonds 
and  mortgage,  and  showed  them  to  her  sister,  Mrs.  Y. 

As  8tate(^  the  only  other  person  who  had  any  personal  knowledge  of 
the  transaction  was  the  son  Josiah.  He  was  called  as  a  witness  by 
Mary.  He  says  that  Capt.  Yan  Blarcum  —  an  able  and  experienced 
lawyer —  drew  the  deed.  He  says  that  his  father  told  him  ''to  have 
the  deed  made  out  for  Marv,  if  I  didn't  want  the  farm ;  he  offered  it 
to  me  if  I  could  take  it  at  $4,000,  and  take  care  of  them,  and  pay  his 
liabilities;  he  said  it  was  worth  $4,000,  after  taking  care  of  them  and 
paying  his  liabilities ;  he  said  Mary  would  take  it,  if  I  didn't  want  it." 
At  the  request  of  his  father,  he  at  once  had  the  deed  prepared  to  Mary, 
had  it  executed  and  acknowledged,  and  delivered  it  to  |Mary,  who 
requested  him  to  have  it  recorded.  Josiah  had  also  the  bonds  and 
mortgage  prepared.  He  says  that  they  were  prepared  after  the  deed 
was  executed,  and  adds  that  his  parents  did  not  know  that  he  had  them 
written,  and  says :  '^  I  had  them  a  few  days,  and  then  ^ve  them  to 
mother,  and  she  said  she  didn't  want  them  signed,  she  said  by  the  time 
they  got  the  debts  paid,  and  then  taken  care  of  it  would  be  enough  for 
them  to  pay."  Upon  cross-examination,  Josiah  said  that  his  father 
told  him  that  Mary  was  to  have  it  for  the  same  that  it  had  been  offered 
to  him — Josiah. 

In  the  next  place  I  will  present  what  the  witnesses  called  bv  the  com- 

Slainants  say,  tnat  Mary  told  them  about  the  transaction,  and  what  she 
id  with  reierence  to  a  settlement,  which,  it  is  urged,  she  would  not 
have  said  and  done,  had  not  the  complainants'  view  of  the  case  been 
the  true  one.  Mr.  W.  heard  Mary  ask  his  wife — a  sister  to  Mary  — 
to  come  to  her  house  February  14,  1884,  and  tell  her  that  there  were 
$3,000  to  be  divided  amongst  the  children,  but  that  her  husband  had 
an  aoconnt  to  bring  it  down  to  $864  for  keeping  the  old  folks.  He 
also  says,  that  on  the  14th  Februarv,  1884,  at  such  meeting  these  bonds 
were  claimed,  but  that  Mary  said  tney  were  not  signed,  and  refused  to 
produce  them ;  and  that  Mary's  husband  claimed  that  he  had  taken 
care  of  the  old  people,  and  would  have  pay  for  it.    This  witness  says, 
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that  Mary  told  him  a  few  days  afterward  that  the  h^onds  and  mortgage 
were  to  be  signed^  but  that  it  had  been  neglected,  and  that  after  they 
had  put  the  second  mortgage  on  the  place,  her  mother  said  she  need 
not  sign  them.  He  also  says  that  at  the  meeting  February  14,  1884, 
the  husband  of  Mary  made  a  statement  of  his  claim  in  which  he  charged 
himself  with  rent  for  the  farm,  and  charged  the  old  people  with  board, 
and  had  a  balance  dne  the  heirs  at  law  of  $864.  This  is  the  same 
account  which  Mary  spoke  of,  and  it  was  on  this  occasion  presented  and 
insisted  on  by  her  husband,  in  the  presence  of  Mary.  Why  any  charge 
for  board,  or  any  credit  for  rent,  if  the  understanding  was  that  Mary 
was  to  have  the  farm  for  the  promise  of  boarding  her  parents,  and  pay- 
ing their  debts,  and  making  repairs t 

In  1878,  the  next  year  alter  the  deed  was  delivered,  Mary  told  Mrs. 
W.,  another  sister,  that  she  had  agreed  to  give  $4,000  for  the  farm,  to 
pay  the  $1,000  mortgage,  " keep  tne  old  folks,"  and  "after  their  death 
pay  the  heirs  $3,000,"  and  that  she  added,  "  there  were  papers  to  that 
eftect"  Mary  told  the  same  witness  after  the  death  of  their  father, 
"  that  she  would  stay  on  the  place  and  would  be  able  to  keep  it,  if  they 
didn't  all  call  on  her  at  once."  Just  prior  to  February  14,  1884,  the 
witness  said  to  Mary :  '^  If  you  have  papers  to  show  that  the  heirs  are 
not  entitled  to  any  thing,  why  don't  you  prodace  them,  and  that  will 
settle  it,  and  Mary  said  I  haven't  any,  and  don't  want  any.  I  want 
the  heirs  to  have  what  is  coming  to  them." 

Mr.  Welsh,  a  carpenter,  who  was  in  the  employ  of  Drew  after  he 
took  possession  of  tne  farm,  says  that  while  there  at  work,  Mrs.  D.  told 
him  tnat  she  was  to  give  $3,000,  and  keep  her  parents  their  life-time, 
and  that  she  was  to  assume  the  debts,  ana  pay  the  $3,000  to  the  heirs. 

W.  H.  S.,  one  of  the  complainants,  says  that  his  sister  Mary  said  to 
him  in  the  spring  of  1877,  tnat  she  was  to  pay  $4,000  for  the  place, 
pay  the  debts,  keep  the  old  folks,  and  had  given  bonds  for  $3,000, 
which  was  to  be  divided  amongst  the  heirs ;  and  he  says  that  Jolm  S. 
D.  told  him  the  same  thinff  before  he  took  possession  of  the  farm. 

Mr.  E.  8.,  another  complainant,  corroborates  what  Mrs.  W.  says  to 
the  efiFect  that  ^ry  said  that  she  had  no  papers  to  show  that  Bhe  was 
to  have  the  place  for  taking  care  of  her  parents,  but  that  she  wanted  the 
heirs  to  have  what  was  coming  to  them. 

In  the  spring  of  1877,  Mary  told  her  sister  Susan  that  she  was  to 
have  the  place  for  keeping  her  parents  and  giving  the  heirs  $8,000. 
Susan  also  says  that,  on  another  occasion,  she  was  with  her  sister  Mary, 
when  the  latter  was  searching  for  an  insurance  policy,  and  adds :  '*  I 
said  isn't  that  it,  and  she  said  ^  no,  that  is  them  bonds,'  and  I  said  let 
me  look  at  them,  and  then  she  saidi,  ^  not  signed  yet,  but  they  ought  to 
be  and  laid  out  of  here ;  this  is  not  a  safe  place  lor  them.' " 

In  the  diird  place,  let  other  and  independent  facts  and  concurrent 
circumstances  and  events  be  considered.  Many  of  these  go  toward 
sustaining  the  view  expressed  by  complainants.  For  example  the  deed 
declares  tnat  the  consideration  was  $4,000.  It  contains  full  covenants 
of  warranty  and  seizin,  with  the  exception  only  of  the  $1,000  mortgage, 
but  Mfiffy  took  the  deed  with  the  provision  ther^  that  she  was  to 
assume  and  pay  off  that  mortgage  as  part  of  the  purchase-money.    I 
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am  satisfied  the  trae  conaideration  was  $4,000.  No  part  of  that  sum 
has  been  paid,  unless  the  debts,  other  than  the  mortgage,  were  also  to 
be  paid  as  part  of  the  said  $4,000.  Mary  does  not  pretend  that  she 
has  paid  any  part  of  it,  exoept  the  debts.  This  fact  being  imquestioned, 
the  heirs,  or  more  striotlj  speaking,  the  next  of  kin,  are  entitled  to  the 
$3,000 ;  for  the  deed,  it  will  be  observed,  makes  no  provision  for  the 
support  of  the  grantor  and  his  wife,  nor  for  the  repair  of  the  dwelling, 
nor  for  funeral  charges.  In  plain  reason  then  part  of  the  consideration 
was  $4,000.  That  must  stand  uncontrovertibly  fixed.  If  there  was 
any  other  consideration,  it  must  have  been  in  addition  to  the  $4,000.  I 
can  imagine  no  ground  for  supposing  that  any  element  entered  into  the 
contract  to  diminish  or  exhaust  the  said  $4,000 ;  for  if  the  estimated 
value  of  the  lands  had  been  $4,000,  and  the  estimated  value  of  the 
debts  and  services,  care  and  maintenance  had  been  $4,000,  every  one 
making  any  pretensions  to  a  knowledge  of  the  law  woiUd  have  had  the 
real  contract  expressed  in  the  deed. 

But  the  counsel  understood  his  business.  He  saw  that  the  deed  was 
absolute  on  its  face,  and  that  Mary  had  a  supreme  advantage  over  her 
parents,  if  she  chose  to  exercise  her  legal  rights,  should  the  deed  go 
forth  unaocompanied  with  any  paper  expressing  the  conditions  upon 
which  Mary  took  the  farm ;  and  hence  the  same  counsel  who  drew  the 
deed,  drew  also  two  bonds  and  a  mortgage  on  the  lands  conveyed ;  the 
bonds  for  Mary  to  sign  and  the  mortgage  for  both  Mary  and  her  hus- 
band. One  of  said  bonds  was  in  the  penal  sum  of  $3,750,  and  the  con- 
dition was  that  if  Mary  should  the  said  Samuel  Sprague  keep  and  main- 
tain on  the  farm  and  in  the  dwellinff-house  conveyed  by  him  to  said 
Mary  by  d^  of  even  date  with  said  oond,  and  should  provide  for  him 
in  sickness,  and  at  decease  of  said  Samuel  Sprague  "  well  and  truly  pay 
the  sum  of  $1,875  to  the  then  surviving  childreu  of  the  said  Samuel 
Sprague,*'  etc.,  and  in  case  of  failure  to  perform  any  of  said  conditions 
in  the  life-time  of  said  Samuel  Sprague,  should  then  pay  the  said 
$1,875  to  the  said  Samuel  Sprague,  then  the  said  bond  should  be  raised, 
etc.  The  other  bond  was  ixr  the  mother  and  to  secure  the  payment  of 
$1,125,  but  in  all  other  particulars  like  the  one  first  recited.     These 

Eapers,  taken  together  with  the  deed,  made  the  transaction  complete,  and 
ad  they  been  executed,  as  no  doubt  counsel  intended,  this  controversy 
would  have  been  unknown.  There  can  be  no  doubt  but  that  it  was  the 
express  understanding  that  these  bonds  and  this  mortgage  were  to  have 
been  executed.  Nor  can  there  be  the  least  doubt  but  that  the  deed 
and  the  bonds  express  the  agreement  between  the  father  and  the  daugh- 
ter, Mary,  although  the  bonds  were  not  signed.  It  is  absurd  to  suppose 
that  the  grantor  would  so  completely  uncover  his  head  as  he  did  by  this 
deed  wit£  full  covenants  of  warranty,  unless  his  old  age  had  brought 
on  imbecility. 

One  point  very  different  in  its  eharaeter  temains.  Josiah  took  a 
mortgage  from  Mary  and  her  husband  for  $700.  This  he  assigned  to 
the  defendant  Qivens  for  value.  Is  this  mortgage  so  held  by  Givens, 
prior  to  the  lien  of  the  $3,000,  being  so  much  of  the  unpaid  purchase- 
money  K  It  certainly  would  not  be  prior  in  the  hands  of  Josiah,  for  he 
knew  ttiat  the  purchase-money  was  not  paid.    But  Givens  paid  the 


Digitized  by 


Google 


406  Thb  Eastern  Repobteb.  [N.  J» 

$700  and  interest,  and  was  ignorant  of  the  incnmbrance  in  favor  of  the 
grantor.  This  incambranoe  or  lien,  not  having  been  made  manifest  hj 
any  record,  in  other  words,  being  unknown  to  Oivens,  either  oonstmct- 
ivelj  or  actnaU j,  it  is  what  is  mown  as  a  latent  equity  in  fav(Mr  of  the 
next  of  kin  of  the  mortgagor's  grantor.  It  is,  therefore,  not  an  equity 
between  the  mortgagor  and  mortgagee,  which  the  assignee  of  the  mort- 
gagee would  be  bound  by  whether  he  took  with  notice  or  not ;  but  being 
ktent,  he  is  not  bound  without  notice,  even  though  his  assignor  had 
full  notice. 

And  purchasing  honafide^  and  paying  the  consideration  in  full,  even 
though  a  large  part  of  the  consideration  was  an  existing  indebtedness, 
his  title  prevails  over  such  latent  equitable  title.  TrapKagan  v.  Hwnd^ 
9  Stew.  884. 

The  complainants  are  entitled  to  the  $3,000.  The  defendant  Mary 
J.  Drew  is  liable  for  this  sum  to  her  brothers  and  sisters  according  to 
the  terms  and  condition  expressed  in  the  unsigned  bonds.  This  amount, 
with  interest  from  the  date  of  the  death  of  the  intestate,  is  a  lien  on  the 
lands  conveyed  to  Mrs.  Drew,  but  subsequent  to  the  liens  of  the  two 
mortgages  given  to  Martin  and  the  one  held  by  Givens.  Oivens  is 
entiued  to  costs  from  t^e  complainants.  The  complainants  are  entitled 
to  costs  from  the  defendants  Mary  J.  Drew  and  her  husband,  and  from 
Josiah  Sprague.  The  costs  of  complainants  will  also  be  declared  to  be 
a  hen  on  the  lands.  

Olbikx  v.  Ekoelbbboht. 

Attorhet  and  Cubht — Fraud. 

Mr.  B.,  u  solicitor,  agreed  with  Mrs.  C.  to  defend  certain  suite,  for  wnich  she 
agreed  to  giye  him  half  of  all  the  property  or  monej  that  should  be  recovered ; 
the  defense  entered  failed,  and  the  property  was  all  rescued  from  Mrs.  C.  by 
judgment ;  Mr.  E.  procured  Mrs.  C.  to  execute  and  deliver  to  him  a  deed  for  one- 
half  of  other  proper^  which  she  owned,  without  question,  representing  to  her 
that  it  was  for  his  compensation  under  the  agreement.  JSTaW,  that  such  deed  i» 
fraudulent  and  void  both  in  law  and  in  fact. 

On  bill  —  answer  and  proofs. 

F.  Frambaohy  Jr.^  for  complainant.    S.  Ra/Mone^  for  defendant. 

Bird,  Y.  0.  The  complainant  asks  to  have  a  deed,  which  she  made 
and  delivered  to  the  d^endant  for  the  undivided  one-half  interest  in 
two  lots  of  land,  set  aside  as  fraudulent  and  void.  Although  she 
denies  all  knowledge  of  executing  the  deed,  she,  no  doubt,  did  so.  Her 
claim  is  also  that  fraud  and  deception  was  practiced  upon  her  by  the 
defendant  She  obtained  her  title  to  these  lots  by  aevise  from  Mr. 
Oox,  whom  she  claimed  to  have  been  her  husband.  Mr.  Cox  died  in 
1878,  leaving  a  will  devising  her  these  lands,  and  also  leaving  other 
lands.  The  will  was  admitted  to  probate,  thus  perfecting  her  title. 
She  claimed  that  she  was  entitled  to  dower  as  widow  in  the  lands  not 
devised.  To  dispose  of  this  daim  and  to  free  the  estate  from  embar- 
rassment the  executor  filed  a  bill  against  her. 

The  defendant  is  au  attorney  at  Jaw  and  one  of  the  sohcitors  of  this 
court.  Mr.  0.  employed  E.,  the  defendant,  to  defend  the  suit  brought 
by  the  executor.  He  entered  into  an  agreement  in  writing  with  her, 
that  for  his  services  for  defending  said  suit,  she  should  ©ve  nim  "  one- 
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half  of  all  sums  of  money  recovered  from  the  estate  of  William  Ooz, 
deceased^  either  by  suit  or  oompromise,"  Mrs.  0.  '"^as  in  possession  of 
a  house  and  lot  —  not  one  of  those  devised  —  and  r  i  action  m  ejectment 
was  commenced  against  her  to  recover  the  possecxdon. 

An  opinion  was  pronounced  in  the  suit  in  chimcery  in  the  October 
term,  lo84^  adverse  to  Mrs.  0.,  and  although  it  does  not  appear  defi- 
nitely,  yet  about  that  time  judgment  was  recovered  against  ner  in  the 
action  of  ejectment.  These  events  and  dates  are  given  for  the  purpose 
of  adding  and  connecting  therewith  the  fact  that  November  17, 1884, 
a  very  formal  agreement,  in  writing,  was  entered  into  by  Mrs.  C.  and 
Mr.  E.  in  which  it  is  recited  that  "  there  is  now  a  suit  or  suits  at  issue 
and  pending,"  etc.,  and  in  consideration  of  $1  and  of  E.'s  maintaining 
and  defen£ng  said  suits  or  any  other  which  might  thereafter  be 
brought,  in  reference  to  the  rights  of  Mrs.  C,  tne  said  Mrs.  0. 
^^  covenants  and  agrees  to  and  with  'the  said  Anthony  Engelbrecht 
that  the  said  Anthony  Engelbrecht  shall  receive  as  compensation  for 
said  services  one-half  of  the  properties  or  moneys  so  recovered  or 
received  in  the  said  suits."  Oare  was  taken  to  have  a  master  in  chan- 
cery present  to  have  them  acknowledge  the  execution  of  this  agree- 
ment.  On  the  4th  day  of  the  next  February,  1885,  Mr.  E.  sent  for 
Mrs.  0.  to  come  to  his  office.  There,  in  the  presence  of  another  attor- 
ney at  law,  a  long  conversation  ensued  respecting  the  suits  which  had 
been  determined  against  Mrs.  C.  and  respecting  the  propriety  of  an 
appeal.  I  think  both  solicitors  agree  that  there  was  a^eat  deal  of 
intercourse  upon  that  occasion  between  them  and  Mrs.  O.  upon  these 
subjects.  Thev  agree  that  an  appeal  was  not  at  all  advisable.  But 
they  say  that  then  and  there  the  deed  in  question  was  presented  to 
Mrs.  0.,  that  it  was  read  over  to  her  twice  and  explained  to  her.  It  is 
admitted  that  the  lands  described  in  the  deed  were  never  the  subject- 
matter  in  dispute  or  litigation,  and  there  is  no  sort  of  claim  or  pretense 
that  they  were  included,  or  intended  in  any  sense  to  be  includea,  within 
either  oi  said  agreements  respecting  compensation. 

Mrs.  0.  is  a  woman  of  ordinary  natural  capacity,  but  can  neither 
read  nor  write,  and  is  extremely  ignorant  of  all  matters  of  business. 
There  is  no  proof  that  she  ever  had  the  slightest  experience  or  the 
remotest  opportunity  of  knowing  any  thing  about  the  titles  of  real 
estate.  Tne  other  solicitor  who  was  present  and  took  the  acknowl- 
edgment of  the  deed  says  that  he  read  the  deed  to  her  and  explained 
its  contents.  It  also  appears  that  he  had  some  interest  in  the  suits,  for 
he  argued  the  one  on  the  final  hearing  before  the  chancellor,  for  which 
he  has  had  no  compensation,  and  avoided  answering  the  question  as  to 
compensation  in  the  future,  by  saying  that  Mrs.  C.  was  under  personal 
obligations  to  him. 

At  the  time  of  the  execution  and  delivery  of  the  deed  in  February, 
1884,  the  estate  of  Mrs.  Cox  was  not  settled ;  the  accounts  of  the  exec- 
utor yet  not  having  passed.  Mrs.  C.'s  children  were  interested  in  these 
accounts  and  she  was  doing  what  she  could  in  their  behalf.  Mr.  E. 
contmued  to  correspond  with  her  respecting  the  accounts  and  invited 
her  to  come  to  his  office:  According  to  his  statements  she  was  there 
in  June,  September,  and  November,  and  perhaps  at  other  times,  but 
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at  the  times  named  he  says  he  spoke  to  her  about  his  interest  in  these 
lands  and  told  her  that  he  intended  to  file  a  bill  for  partition.  He  says 
^^  that  at  none  of  these  interviews  did  she  deny  having  executed  the 
deed  or  in  any  way  question  his  right  to  an  interest  in  the  land." 

Let  us  go  back  to  the  time  when  the  deed  was  executed.  When 
Mrs,  0.  went  to  the  oflBice  of  Mr.  E.  the  deed  was  aU  prepared  for 
execution.  It  was  prepared  by  the  master  who  took  the  acknowledg- 
ment and  who,  as  counsel,  had  argued  the  cause  before  the  chancellor.  ^ 
It  was  prepared  at  the  request  of  Mr.  E.;  Mrs.  0.  had  not  given  any 
directions  about  it,  nor  had  she  been  consulted,  she  had  no  mowledge 
of  it  until  it  was  about  to  be  presented  to  her  for  execution.  Mrs.  0. 
says  that  she  heard  nothing  more  of  it  from  that  day  until  she  learned 
that  she  had  executed  a  deed  for  this  property  from  Mr.  Brown  who 
told  her  that  she  had  and  that  he  had  seen  the  deed,  and  also  told  her 
that  she  had  better  employ  some  good  lawyer.  I  do  not  think  it  is  at  all 
material  to  determine  whether  or  not  Mr.  £.  did  speak  to  Mrs.  0.  at 
different  times  before  he  filed  his  bill  for  partition  in  November,  1885, 
after  which  the  interview  was  with  Mr.  Brown.  I  say  it  is  not  material, 
because  he  was  still  acting  as  her  counsel  in  respect  to  the  accounts  of 
the  executor  and  she  was  under  the  sameinfiuence  that  she  is  presumed 
to  have  been  when  she  executed  the  deed.  And  the  whole  transaction 
shows  that  until  the  filing  of  the  bill  for  partition,  she  had  unbounded 
confidence  in  Mr.  E. 

But  the  defense  must  fall  upon  the  testimony  of  Mr.  E.  himself.  He 
says  that  when  the  deed  was  executed,  ^'  I  explained  to  her  that  it  was 
my  compensation  for  services  under  the  agreement."  I  do  not  see  how 
he  could  make  such  a  statement  to  his  client.  It  certainly  was  not 
true  in  any  sense.  By  the  agreement  he  was  to  have  the  on&-half  of 
all  that  was  recovered ;  but  nothing  was  recovered,  and  the  property 
mentioned  in  the  deed  and  convey^  thereby  was  not,  by  any  possibil-' 
ity,  involved  in  the  controversy. 

I  must  pronounce  that  the  transaction  complained  of  was  not  only 
fraudulent  in  law  but  in  fact.  Mr.  E.  mases  it  so  plain  that  he 
deceived  and  misled  Mrs.  C.  that  every  consideration  of  duty  requires 
me  to  say  so. 

Mr.  E.  is  an  attorney  at  law  and  a  solicitor  in  this  court.  The  courts 
have  given  him  a  certificate  of  good  character,  and  upon  this  clients 
rely,  as  they  have  a  right  to.  The  courts,  then,  when  called  upon, 
must  see  to  it  that  the  high  trust  implied  is  not  abused.  The  courts 
must  meet  this  responsibility  in  a  becoming  spirit  of  firmness,  or  share 
in  the  odium  and  dishonor  which  is  sure  to  follow.  The  reputation  of 
both  bench  and  bar,  before  an  enlightened  world,  is  so  involved  that 
nothing  will  save  it  from  just  reproach  but  the  most  rigid  scrutiny  and 
most  exacting  rules. 

I  will  advise  a  decree  declaring  that  the  said  deed  is  void,  and  that 
Mr.  E.  execute  to  Mrs.  0.  such  a  deed  as  she  delivered  to  him.  The 
complainant  is  entitled  to  costs. 
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State,  ex  eel.  Bandolph,  v.  Wood. 
December  11,  1886. 

CkUrBTITDTIQNAL  LAW  —  MXJNICIPAL  LaW  — ELECTION  OP  MUNICIPAL  OFFICEBS. 

A  law  is  to  be  regarded  as  general,  within  the  provisions  of  article  4,  section 
7,  part  11  of  the  Constitution  of  1875,  when  its  proyisions  apply  to  all  objects  of 
legislation  distinguished  alike  bj  qualities  and  attributes  which  necessitate  the 
legislation,  or  to  which  the  enactment  has  manifest  relation.  Such  la^  must 
embrace  all  and  exclude  none  whose  condition  and  wants  render  such  legislation 


equallj  necessary  or  appropriate  to  them  as  a  class. 

The  practice  in  this  State  of  ra&ploying  general  titles  in  public  laws  regulating 
municipal  government  has  come  to  be  so  established  that  thej  ought  not  on  this 


ground  to  be  held  invalid. 

The  act  of  February  20,  1883,  entitled  "  An  act  concerning  cities  of  the  third 
clsBS,"  and  adjusting  the  terms  of  office  of  members  of  the  common  council  in 
such  dties  so  that  one  member  shall  be  elected  in  each  ward  each  year,  is  not  in 
violation  of  the  provision  of  the  Constitution  requiring  legislation  concerning 
municipal  government  to  be  by  general  laws. 

Od  information  in  nature  of  qxu)  warranto. 

Mark  Soot/j  for  relator.    Alfred  FUmderSy  fw  respondent. 

Enapp,  J.  This  information,  by  leave  granted  to  the  relator,  was 
tiled  for  the  parpose  of  trying  the  right  of  the  respondent  to  hold  and 
exercise  the  office  of  member  of  the  common  council  of  the  city  of 
Burlington.  Like  proceedings  were  instituted  against  Joseph  B.  Ivins, 
J.  Frank  Rudd,  Decatur  Aboell  and  Samuel  E.  Lippincott,  challenging 
the  title  of  each  to  a  similar  office  in  that  city.  Tne  several  informa- 
tions were  prosecuted  upon  the  same  grounds,  and  each  of  the  respond- 
ents pleaded  the  same  matters  in  vindication  of  their  questioned  right. 
The  pleas  were  demurred  to,  and  the  questions  presented  in  the  briefs 
of  connBel  are  upon  the  constitutionality  of  two  legislative  acts  set  out 
in  the  schedule  of  title  presented  in  respondent's  pleas. 

The  first-mentioned  act  was  passed  March  4,  1878,  entitled  '^  A  fur- 
ther act  concerning  cities."  It  enacted  that  "  the  common  council  of 
any  city  of  less  than  ten  thousand  inhabitants,  and  divided  into  not 
less  than  two  nor  more  than  three  wards,  which  may  now  by  law  con- 
sist of  twelve  members,  shall  hereafter  consist  of  thirteen  members, 
who  shall  be  elected  an  equal  number  from  each  ward  and  one  member 
at  large  for  such  city,  at  the  next  annnal  city  election  therein  held  after 
the  nassage  of  this  act.  The  member  at  large  shall  be  an  elector  and 
resioent  of  said  dty,  and  shall  hold  his  office  for  the  term  of  two  years, 
and  at  the  expiration  thereof,  and  every  two  years  thereafter,  a  mem- 
ber at  large  snail  be  so  elected ;  the  members  so  elected  from  each 
ward  fihall  be  electors  and  residents  of  their  respective  wards,  and  shall, 
at  the  first  meeting  of  said  common  council  after  their  election,  divide 
themselves  into  two  classes  by  lot,  the  first  class  to  hold  the  office  for 
the  term  of  one  year,  and  the  second  class  for  the  term  of  two  years. 

The  second  was  an  act  entitled  "  An  act  concerning  cities  of  the 
third  class,"  approved  February  20,  1883,  which  provide  as  follows: 

1.  That  in  cities  of  the  third  class  the  terms  of  office  of  members 

of  the  common  council  or  other  legislative  body  shall  be  for  as  many 
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years  as  there  are  oounciliineD  or  members  of  snch  l^islative  body  from 
each  ward ;  and  that  at  each  annual  municipal  election  after  t^e  next 
sncceedinff  election  one  member  of  the  common  council  or  other  l^is- 
lative  body  shall  be  elected  from  each  ward. 

2.  That  at  the  next  succeeding  municipal  election  the  members  of  the 
common  council  or  other  legislative  boay  shall  be  elected  as  heretofore, 
and  at  the  second  meeting  of  such  common  council  then  elected,  the 
members  from  each  ward  shall  by  lot  divide  themselves  into  classes,  so 
that  the  term  of  office  of  one  member  from  each  ward  shall  expire  in 
each  succeeding  year. 

The  responaents  claim  to  have  been  regularly  elected  at  a  charter 
election  in  1882,  and  that  while  in  office  by  such  election  their  several 
terms  were  extended  by  the  I^slation  of  1883. 

Since  the  adoption  of  the  amendments  to  our  State  Constitution,  in 
1875,  legislation  regulating  the  internal  affairs  of  towns  and  counties 
under  the  requirements  of  article  4,  section  7,  part  3  of  the  Constitu- 
tion, must  be  by  general  laws, —  private,  local  or  special  laws  for  muni- 
cipal government  no  longer  being  within  legislative  discretion. 

The  cases  in  our  books  in  exposition  of  the  constitutional  design 
touching  this  particular  subject  have  become  numerous,  and  it  womd 
seem  at  this  day  unnecessarv  to  do  more  than  cite  the  more  imjportant 
of  iheuL  Van  Biper  v.  Pa/rsans^  40  N.  J.  L.  128;  State  v.  Hanmery 
13  Vr.  435 ;  And&raon  v.  Trenton  ^  id.  486 ;  ZeiqUr  v.  Qaddia^  16  id. 
363 ;  Skinner  v.  QoUeotar^  18  id.  407  ;  Coutieri  v.  New  Bnmswu^ 
15  id.  68. 

Disclaiming  all  intent  to  further  define  what  is  a  ^neral  law,  it  will 
serve  the  present  purpose  to  say  that  under  these  adiudications  a  law  is 
to  be  regarded  as  ^neral  when  its  provisions  apply  to  all  objects  of 
legislation  distinguished  alike  by  qualities  and  attributes  which  necessi- 
tate the  legislation,  or  to  which  the  enactment  has  manifest  relation. 
Such  law  must  embrace  all  and  exclude  none  whose  condition  and 
wants  render  such  legislation  equally  necessary  or  appi'opriate  to  them 
as  a  class. 

The  act  of  1878,  gauged  by  the  rules  which  have  heretofore  been 
adopted  by  our  courts  as  the  proper  basis  of  classification,  seems  to  me 
to  have  chosen  characteristics  and  incidenta  as  marking  a  distinct  class 
of  too  special,  restrictive,  and  tmimpartant&  character  to  give  to  the 
enactment  the  quality  of  a  general  law.  The  law  had  several  purposes; 
these  were  to  give  to  the  corporations  which  it  provided  for,  a  council- 
man to  be  elected  at  large  in  the  city  ;  an  election  of  an  equal  number 
of  the  other  councilmen  in  each  of  the  wards ;  a  division  of  the  mem- 
bers elected  in  each  ward  in  two  classes,  one  to  hold  for  one  year  and 
the  other  for  two  years,  and  thereafter  an  election  of  each  member  for 
a  term  of  two  years.  But  the  law  was  applicable  only  in  such  cities  as 
had  less  than  ten  thousand  inhabitants,  such  as  were  divided  into  not 
less  than  ten  nor  more  than  three  wards,  and  which  at  the  passage  of 
the  act  had  by  law  twelve  members  of  council.  A  city  with  these 
several  incidents  was  permitted  to  have  a  thirteenth  member,  to  be 
elected  at  large,  the  others  to  be  chosen  equally  in  wards,  to  divide  in 
classes  and  hold  a  two-year  term. 
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Legislation  prescribing  the  namber  of  members  which  should  com- 
pose the  common  council  in  cities  of  less  than  ten  thousand  inhabit- 
ants, and  a  different  number  in  larger  cities,  would  be  unobjectionable. 
Representation  bearing  some  proportion  to  the  population  would  not 
be  unreasonable  ;  so,  too,  a  legislative  direction  of  the  nimiber  of  wards 
into  which  cities  of  different  population  should  be  divided  would  not, 
as  it  seems  to  me,  differ  matenalij  from  the  illustration  of  the  number 
of  polling  districts  used  in  Van  Riper  v.  Pc^aona. 

iPlausiQe  reasons  could  be  assigued  for  established  different  terms  of 
ofiSce  in  large  and  small  cities,  but  I  cannot  perceive  any  relation 
between  the  three  combined  incidents  out  of  which  a  class  is  consti- 
tuted, and  the  legislation  following  upon  it.  Why  should  a  city  of  two 
or  three  wards^  with  a  given  population,  have  more  members  in  its 
common  council  than  one  with  four  or  five  wards  ?  Nor  am  I  able,  to 
perceive  how  this  legislation,  if  a  public  necessity  for  small  cities, 
should  be  limited  to  those  then  having  twelve  members  of  common 
council  and  those  having  a  less  number  or  a  greater,  or  thereafter  to 
have  twelve,  be  excluded  from  its  advantages.  Under  the  three  con- 
ditions whidi  form  the  basis  for  the  class,  Burlington  was  probably  the 
onlv  one  included  of  the  small  cities  in  the  State. 

But  the  case  does  not  necessarily  turn  on  this  law  of  1878.  No 
member  of  council  whose  office  is  souffht  to  be  impeached  in  these 
proceeding  must  of  necessity  rest  his  title  upon  that  act  We  have  to 
consider  t£e  effect  of  the  act  of  February  20,  1888,  in  connection  with 
le^lation  prior  to  the  adoption  of  the  constitutional  amendments. 
This  l^islation  of  1883  was  applied  to  ^^  cities  of  the  third  class,"  and 
extended  the  term  of  offices  of  members  of  the  common  council  for 
as  manjr  years  as  there  are  members  from  each  ward.  It  provided  for 
80  classifying  members  that  the  term  of  one  member  from  each  ward 
should  expire  in  each  succeeding  year;  that  at  the  election  then  next 
succeeding  the  passage  of  the  act  the  common  council  should  be 
elected  as  tJieretqfare. 

Under  the  charter  of  the  city  approved  March  4,  1851  and  the 
supplements  thereto,  one  a]|proved  March  26,  1863,  the  other,  March 
20,  1871,  the  dty  of  Burlington  was  entitled  to  twelve  members  with 
a  term  of  office  of  two  years'  duration  and  so  classed  that  the  term  of 
one-half  the  members  expired  each  year. 

The  plea  shows  that  at  the  annual  charter  election  in  1882,  each  of 
the  respondents  was  elected  for  the  term  of  two  years.  Wood  and  Ivins 
from  tne  first  ward,  Budd,  Abdill  and  Lippincott  from  the  second 
ward,  and  were  duly  sworn  into  office.  At  the  charter  election  of 
1883,  three  members  were  chosen  in  each  of  the  wards  to  take 
the  places  of  those  whose  terms  were  about  to  expire.  On  the  6th  of 
February,  1884,  the  persons  elected  in  the  respective  wards  divided 
themselves  into  classes.  This  was  not  at  the  second  meeting  of  the 
council  held  after  the  election,  but  that  provision  of  the  act  is  regarded 
as  directory.  In  such  allotment  Wood  drew  a  terra  of  four  years, 
Ivins  of  six  years  in  the  first  ward,  Lippincott  two  years,  AbdiU  five 
years  and  Budd  six  years,  in  the  second  ward. 

Now  it  is  clear,  tliat  irrespective  of  the  l^islation  here  sought  to  be 
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impeached  the  city  was  entitled  to  have  twelve  membera  of  the  ooan- 
cil,  and  to  elect  six  each  year  for  a  term  of  two  years. 

The  principal  object  of  the  act  of  February  30,  1883,  was  to  so 
adjust  tne  terms  of  ofiSoe  of  members  of  the  common  councils  in  cities 
a£tected  by  it,  that  one  member  should  be  elected  in  each  ward  each 
year. 

Several  objections  are  made  to  this  le^slation;  that  the  object  of 
the  law  is  not  sufficiently  expressed  in  its  title ;  that  being  a  regulation 
of  the  internal  affairs  of  cities  it  is  special  and  local ;  that  if  a  general 
law  it  embraces  provisions  of  a  private,  special  or  local  character  ;  that 
it  provides  that  an  existing  law  shall  be  deemed  a  part  of  the  act  with- 
out inserting  such  law  in  the  act.  The  title  is  *^  An  act  concerning 
cities  of  the  third  dass."  It  refers  to  a  classification  of  titles  made  by 
the  legislature  in  1882,  and  from  the  title  it  would  be  inferred  that  its 
obj'ect  was  to  effect  some  general  legislation  in  respect  to  that  class  of 
cities.  Now,  while  a  more  specific  statement  of  the  object  of  the  act 
might  be  desirable  and  more  closely  in  accord  with  the  constitutional 
provision,  yet  the  practice  in  this  State  of  employing  general  tities  in 

1)ubliclaws  regulating  municipal  government  nas  come  to  be  so  estab- 
ished  that  we  onght  not  on  this  ground  to  hold  the  act  invsdid.  The 
conclusion  in  SkUe  v.  Totvn  of  Union  justifies  this  result.  The  second 
objection,  that  the  law  is  special  and  local,  rests  upon  the  ground  that 
its  operation  is  limited  to  cities  of  the  third  dass,  those  having  a 
population  of  less  than  twelve  thousand.  No  question  is  raised  by 
this  case  on  the  validity  of  classification  of  cities  J^on  the  basis  of 
population  for  geueral  purposes  of  government.  Tne  oflice  of  the 
classification  act  is  here  simply  to  desginate  th^  cities  to  which  the 
legislation  is  intended  to  apply.  The  question  here  is,  whether  for 
the  purpose  of  this  legislation  enlaigiug  the  terms  of  ofiioe  of  council- 
men,  smallness  of  population  may  not  be  a  substantial  and  sufficiently 
important  ground  to  distinguish  such  communities  from  the  great  cities 
of  the  State.  May  it  not  be  justly  believed  by  the  legislature  that  in 
small  cities  the  duties  of  such  omce  are  measurably  small,  not  suffi- 
cient of  themselves  to  constitute  an  employnent  but  rather  calculated 
to  interfere  with  other  callings ;  that  these  offices  in  small  cities  are 
avoided  not  sought  for  by  proper  men,  and  that  unless  the  dutv  which 
election  to  public  office  enforces  is  imposed  for  a  considerable  time, 
competent  and  experienced  service  is  not  likely  to  be  obtained,  and 
that  in  this  larger  cities  differ.  Frequent  selections  of  men  hj  the 
electors  where  public  interests  to  be  C£^^  for  are  mea^  may  justly 
be  regarded  as  an  unnecessary  and  dispensable  pubhc  burden.  U 
these  or  other  considerations  justify  the  drawing  of  some  line  of 
demarkation  between  the  larger  and  smaller  aggregations  of  people,  it 
is  for  the  legislature  to  say  ip^ere  that  line  shall  be  placed.  1  am  not 
prepared  to  say  that  the  selection  of  the  smaller  municipalities  from 
the  whole,  as  the  objects  to  which  this  legislation  shall  appljr,  is  so 
inappropriate  that  we  may  den^  to  the  legislation  based  upon  it  the 
quahty  of  a  general  law.  But  it  is  object^  that  under  the  ruling  of 
borough  of  Hightstawn  v.  Olenn^  18  Vr.  105,  the  act  is  specified  in 
excluding  from  its  operation  boroughs  with  similar  conditions. 
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Upon  this  point  it  is  sufficient  to  say  that  the  case  of  FUage/raid  v. 
Nefw  BTWMvoicky  18  Vr.  479,  the  same  case  subsequently  approved  in 
the  court  of  errors,  established  the  constitutionality  of  a  classincation  of 
cities  for  the  purposes  of  legislation  of  this  character.  But  it  is  further 
claimed  that  this  le^lation  is  wanting  in  generality  even  as  applied  to 
the  cities  to  which  it  relates,  for  the  reason  that  under  its  operations 
there  may  and  probably  will  be  non-uniformity  in  the  terms  of  offices 
in  different  wards  in  different  cities  or  in  the  same  city.  But  I  think 
these  are  rather  incidents  to  the  operation  of  the  rule  adopted  which 
address  themselves  to  the  wisdom  of  the  scheme  for  measuring  the  term 
rather  than  to  the  constitutionality  of  the  law.  The  design  of  the  legisla- 
ture and  the  scheme  adopted,  was  the  election  of  one  member  onfy  in 
each  ward  at  each  annual  election.  In  doing  this  it  may  be  that  wards^ 
in  cities  differ  in  the  numbers  to  be  chosen  from  them  and  this  will 
necessarily  make  a  difference  in  the  term.  But  I  see  no  other  way  in 
which  the  principal  object  of  the  act,  namely,  the  selection  of  one  in 
each  year,  can  be  accomplished  unless  the  le^slature  shall  ^o  further 
and  declare  that  a  certain  number  shall  be  selected  from  eadi  ward  in 
all  such  cities  embraced  in  the  class.  This  they  may  do,  but  have  not 
done  by  this  law. 

Again  the  act  is  said  to  be  special,  being  applicable  only  in  cities  hav- 
ing wards.  If  this  obiection  were  valid  it  does  not  appear  in  the  case 
that  there  are  such  cities  within  this  dass  not  divided  into  wards.  No 
such  allegation  exists  in  the  pleadings  and  we  are  not,  I  think,  to 
assume  it,  especially  since  there  stands  upon  the  statute  book  a  law 
antedating  the  one  in  question  empowering  and  possibly  directing  all 
cities  of  tne  State  to  divide  their  territory  mto  wards. 

The  next  objection  is  that  the  law  violates  part  4,  section  7,  article  4 
of  the  Oonstitution  which  provides  that  no  general  law  shall  embrace 
any  provision  of  a  private,  special  or  local  character.  This  objection  is 
predicated  upon  that  provision  in  the  act  which  enacts  that  at  the  next 
succeeding  municipal  election  ^^  inembers  of  the  common  council  shall 
be  electea  as  heretofore.  This  assumes  that  the  elections  were  held  in 
virtue  of  the  provisions  of  the  before-mentioned  act  of  March  4,  1878* 
As  to  this  and  the  other  objection  based  upon  the  same  clause  in  the 
act,  I  think  this  law  can  be  rejected  altogether  without  affecting  this 
case;  therefore,  it  is  unnecessary  to  discuss  these  objections ;  I  think  it  a 
mistake  to  suppose  that  the  election  of  the  responaents  depends  upon 
any  provision  m  the  law  of  1878.  That  law  made  no  change  that  is 
important  to  us  in  the  number  of  the  common  council,  in  the  times  of 
election,  or  in  the  terms  for  which  they  should  hold  office ;  all  these 
were  legislated  for  in  the  charter  and  its  supplements.  As  to  the  elec- 
tions in  1882  and  thereafter,  they  were  in  accordance  with  the  require- 
ments of  the  charter  in  all  respects,  except  that  under  the  charter  the 
common  council  were  elected  at  large,  while  these  elections  were  held 
in  wards.  But  as  I  think  there  was  dear  authority  for  that  in  virtue  of 
theprovisionsof  the  act  of  March  22,  1881 — ^Pamph.  Law,  175 — entitled 
^^ An  act  relatii^ to  the  division  of  certain  dties  in  this  State  into  wards,'' 
which  provided  that  at  the  city  or  charter  elections  to  be  held  in  any 
dty  after  a  division  thereof  into  wards,  an  equal  number  of  members  of 
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the  oommon  ooandl  or  other  governing  board  or  body  shall  be  elected 
from  each  of  the  said  wards.  This  law,  as  I  interpret  it,  was  applicable 
to  and  controlled  the  elections  in  the  city  of  Burlington. 

From  these  condosions  it  wonld  follow  that  the  relators  are  properly 
in  office  if  the  legislature  had  power  to  extend  the  terms  of  those  who 
were  elected  in  1884.  The  power  of  the  l^idature  in  tliis  respect  is 
not  denied  or  questioned.  There  should  be  judgment^  therefore^  for  tti^ 
respondents. 

Gabebtt  t;.  Stats. 
Deoember  8,  1886. .. 

LlOBKBB  — NmSAKCB  KOT  MAIHTAINABLB  UNDER. 

A  license  from  a  coontj  board  of  health  and  Tital  statistioB  authorizing  the 
lioenseee  to  carry  on  the  basiness  of  manufacturing  fertilizers  will  not  protect  the 
manufacturers  from  prosecution  for  maintaining  a  public  nuisance  growing  out 
of  the  business.* 

Indictment  for  nmsance.    The  opinion  states  the  case. 

Babbitt  db  Zav>reiice  and  Mr.  Byersouy  for  plaintiflEs  in  error.  Mr. 
Wmfiddj  cotUra. 

EInapp,  J.  The  plaintifEs  in  error  were  convicted  on  trial  before  the 
court  of  sessions  of  the  county  of  Hudson,  of  the  offense  of  maintain- 
ing a  public  nuisance  in  the  said  county.  Their  business  was  that  of 
extracting  fats  from  dead  animals,  and  converting  the  same  into  fertiliz- 
ers. It  was  established  by  the  finding  of  the  jury  that  the  process  of 
manufacturing,  created  nauseous  and  offensive  odors  to  an  extent  suffi- 
cient to  create  public  annoyance.  The  plaintiffs  in  error  had  received 
a  license  from  tne  board  of  health  aud  vital  statistics  of  the  county  of 
Hudson  to  carry  on  the  business  of  manufaoturiti^  fertilizers,  and  they 
sought  to  vindicate  their  action  in  virtue  of  such  license.  This  line  of 
defense  was  distinctly  presented  in  a  request  to  the  court  to  chai^  that 
^^  If  the  jury  believe  the  board  of  health  and  vital  statistics  established 
in  the  county  of  Hudson  has  enacted  ordinances  on  the  subject  of  car- 
rying on  the  business  carried  on  by  the  defendants,  and  under  such 
ordinances  has  licensed  the  defendant  to  carry  on  the  business,  this  pre- 
vents an  indictment  for  nuisance  during  the  continuance  of  such  license." 
This  the  court  declined  to  charge,  and  charged  that  the  fact  of  the 
license  being  granted  did  not  prevent  the  indictment  of  the  licensees  of 
the  board  if  they  created  and  maintained  a  public  nuisance.  To  this 
refusal  of  the  request  to  charge,  and  to  the  charge  as  made  upon  that 
point,  exceptions  were  duly  sealed,  and  errors  were  assigned  thereon. 
The  action  of  the  court  thus  excepted  to,  presents  the  only  questions  for 
consideration  here.  The  board,  whose  licenses  the  plaintiffs  in  error  set 
up  in  their  justification,  was  created  by  an  act  of  the  legislature  enti- 
tled ^^  An  act  to  provide  for  a  board  of  nealth  and  vital  statistics  in  the 
county  of  Hudson,  and  to  prevent  the  spreading  of  disease,^^  passed 
Majpch  27,  1874.  Pamph.  L.  669.  It  ^ve  power  to  the  board  to 
enact  ordinances  in  relation  to  the  public  nealtn  not  inconsistent  with 


«8ee  Wait's  Act.  &  Def.  784;  7  id.  664. 
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the  laws  of  the  State,  and  to  impose  a  penalty  for  their  violation.  By 
that  act,  power  and  authority  to  grant  licenses  was  not  conferred,  bat  by 
a  public  act  entitled  ^'  An  act  concerning  county  boards,  established 
for  the  protection  of  public  health,  and  the  registration  of  vital  facts 
and  statistics  in  the  counties  of  this  State,"  passed  May  6,  1884  — 
Pamph.  L.  282  —  such  boards  were  empowered  to  regulate  and  con- 
trol or  prohibit  the  carrying  on  of  all  trades  and  manufactures  in  said 
county,  obnoxious  or  offensive  to  the  inhabitants  of  such  county,  or  any 
part  thereof,  and  which  are  attended  by  noisome  or  injurious  odors  — 
par.  5,  §  4  —  and  to  regulate,  license  and  control  all  dealers  in  bones, 
fat  and  animal  offal  or  refuse  whatsoever,  also  all  bone  and  fat-boiling 
or  grease-making  establishments —  par.  6,  §  4.  The  plaintiffs  in  error 
pn^uced  on  the  trial  a  license  from  the  county  board  of  health  to 
manufacture  fertilizers  and  materials  within  Hudson  county  or  Hack- 
ensack  river,  Kearney  townsfiip,  for  one  year  from  the  1st  day  of 
July,  1884,  subject  to  revocation  for  cause.  This  paper  lays  the  founda- 
tion of  the  matters  objected  to  at  the  trial. 

The  defendants  invoke  in  their  behalf  a  recognized  principle,  that  a 
public  nuisance  must  be  occasioned  by  acts  done  in  violation  of  law  and 
that  any  business  or  pursuit  which  is  authorized  by  law  caunot  be  such 
nuisance.  It  is  not  aenied  that  the  legislature  have  the  power  to  make 
lawful,  so  far  as  the  public  is  concerned,  a  work  or  busmess  which  by 
the  common  law  would  otherwise  be  a  public  nuisance.  An  instance  of 
the  exercise  of  this  power  is  found  in  the  schedule  of  powers  usually 
conferred  upon  the  railroad  companies,  many  of  which,  in  their 
unauthorized  exercise,  would  amount  to  such  public  wrong.  And  it  has 
not  been  questioned  in  this  case  that  it  is  competent  for  tne  legislature 
through  Its  selected  (agents  to  determine  when,  where  and  in  what 
manner  such  business  may  be  conducted. 

Such  l^slation,  however,  being  in  derogation  of  the  common  law 
must  receive  strict  construction,  and  the  public  injury  from  whidi  one 
holding  such  a  grant  would  be  protected  must  be  necessary  results  of 
the  autnorized  business  after  the  exercise  of  proper  care,  skill  and  dili- 
gence, employing  careful  servants  and  using  processes  least  likely  to 
produce  detriment  to  the  public.  If  he  fails  in  any  of  these  and  unneces- 
sary injury  results  to  the  public  he  becomes  liable  to  indictment.  2 
Whart.  0.  L.,§1424. 

In  the  light  of  these  rules  and  assuming  that  the  licenses  which  the 
plaintiffs  in  error  held  were  lawful  authority  for  carrying  on  the  busi- 
ness so  licensed,  is  the  proposition  contained  in  their  requests  to  charge 
one  that  is  supportable  in  law?  What  he  asks  the  court  to  dpdare  to 
thejuiy  as  a  legal  rule  for  their  guidance  is  that  the  license  of  this 
board  to  carry  on  a  particular  business  is,  under  any  and  all  circum- 
stances, a  protection  against  an  indictment  for  nuisance  growing  out  of 
such  business.  It  left  no  room  for  the  consideration  of  unnecessary  or 
even  reckless  injury  to  the  public  in  the  mode  of  manufacture.  This 
is  the  plain  meaning  of  this  request,  and  had  it  been  put  to  the  jury  as 
asked  no  matter  how  willful  or  extensive  the  offense  to  the  public  may 
have  been,  it  demanded  in  virtue  of  the  licenses  the  acqmttal  ot  the 
plaintiffs  in  error.    The  proposition  can  find  no  support  or  countenance 
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in  any  legal  rale.  Bat  on  looking  into  the  licenses  is  there  any  anthority 
given  ,the  plaintiffs  in  error  to  create  noisome  odors  and  smells  and 
corrapt  the  air  with  them  to  the  inconvenience  of  the  public t  The 
authority  is,  by  the  licenses,  to  manufacture  fertilizers  ana  materials  in 
a  certain  locality  for  one  year. 

Is  it  to  be  assumed  that  the  necessary  consequence  of  snch  manafac- 
ture  was  to  corrupt  the  air  and  produce  public  annoyances  ?  Are  we 
to  infer  from  this  grant  that  either  the  legislature,  or  the  board  acting 
in  their  behalf,  desired  to  grant  the  right  under  sach  terms  to  create 
what  otherwise  in  law  would  be  a  pahlic  offense  ?  Such  is  not  its 
expression,  and  on  every  recognized  principle  in  the  interpretation  of 
such  grants  the  presumption  woald  be  against  any  such  intent.  The 
object  of  the  legislation  constituting  boards  of  health  and  marking  out 
their  duties  was  to  prevent  nuisances  in  conservation  of  the  public 
health.  With  this  purpose  as  the  single  object  of  their  creation  and 
sole  guide  in  action  it  would  be  novel  indeed  to  find  in  such  words  a 
license  to  effect  a  public  nuisance.  In  either  of  these  views  the  judge 
was  clearly  right  in  refusing  to  charge  as  requested.  I  am  also  of 
opinion  that  the  objection  to  the  charge  as  made  is  not  supportable.  It 
is  to  be  observed  tuat  the  charge  given  which  was  objected  to  was  in 
answer  to  the  plaintiff^s  request.  The  judge  had  in  a  former  part  of 
the  charge  clearly  defined  a  public  nuisance.  He  had  instructed  the 
jury  that  the  business  of  manufacturing  fertilizers  was  a  lawful  business 
when  the  manner  of  its  conduct  was  not  hurtful  or  offensive.  He  had 
declared  the  law  in  this  case  to  the  jury  in  these  words  ^^  when  a  lawful 
business  is  conducted  in  an  unlawful  manner  so  that  it  is  injurious  and 
interferes  with  the  rights  of  those  about  him,  then  that  offensive  method 
of  conducting  the  business  may  be  abated  and  the  parties  guilty  of  it 
may  be  punished  by  indictment  if  it  has  become  a  public  nuisance." 
The  plain  deduction  from  what  was  said  in  answer  to  the  request  is  that 
no  inference  was  to  be  drawn  from  the  license  which  the  plamtifib  held, 
that  they  were  authorized  to  inflict  injury  upon  the  public  b^  their 
mode  of  conducting  the  business  and  that  they  were  responsible  if 
thereby  they  created  a  nuisance  to  the  public.  If  the  language  used  can 
be  understood  as  an  instruction  that  these  licenses  can  in  no  wise  impair 
the  common-law  right  of  the  public  to  be  protected  against  unwhole- 
some and  noxious  oaors  I  would  still  regard  it  as  a  correct  exposition  of 
the  law. 

The  purpose  which  the  legislature  had  in  view  in  creating  boards  of 
health  was  to  supply  additional  means  to  prevent  disease  and  discom- 
fort, such  as  might  arise  from  contamination  of  air,  water  or  food. 
These  means  were  designed  to  be  auxiliary  to  existing  methods  of  pro* 
tection.  It  was  no  part  of  that  purpose  to  legalize  or  protect  any  of 
the  sources  of  such  evil. 

It  is  a  mistake  to  ascribe  to  this  legislation  a  design  to  ^rant  immunity 
from  the  ordmary  legal  consequences  of  creating  or  continuing  a  public 
nuisance ;  such  design  is  not  to  be  found  in  the  causes  which  gave  nse  to 
these  enactments,  and  no  words  found  in  the  acts  express  or  suggest 
a  power  in  the  several  boards  of  health  to  license  offenses  against  the 
public  health  and  comfort  Theii  powers,  large  as  they  are,  are  granted 
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solely  for  the  repression  not  the  creation  or  protection  of  nhisances. 
The  power  to  license  is  given  as  a  means  of  exercising  restraint  and 
control  over  doubtful  pursuits.  As  to  those  no2dous  in  nature  or  becom- 
ing so  by  carelessness  the  sole  power  given  or  designed  to  be  given  is  to 
abate  and  suppress.  Business  not  unlawful  in  itself  may  be  brought 
under  control  by  safe  and  proper  regulations  touching  modes  of  con- 
ducting such  business  —  to  avoid  offense  to  the  public.  JBnt  such  boards 
have  not  been  endowed  with  power  to  grant  away  the  public  right  to 
pure  and  uncontaminated  air. 

If  it  be  as  the  plaintiff  in  error  contends,  under  a  class  of  laws 
declared  to  be  enacted  for  the  protection  of  tiie  public  health,  power 
has  been  conferred  upon  these  local  agencies  broad  enorigh  to  punish 
through  the  form  oi  a  license  the  establishment,  in  the  midst  of  our 
largest  cities,  of  the  most  dangerous  and  intolerable  nuisances.  This 
cannot  be  conceded. 

The  evidence  offered  at  the  trial  has  been  brought  here  with  the 
return  to  the  writ.  We  cannot  look  into  this,  but  must  assume  that  the 
convictions  rest  upon  competent  and  sufficient  evidence. 

We  think  there  was  no  error  in  the  refusal  to  charge  as  requested  or 
the  charge  as  given  and  the  judgment  should  be  affirmed. 


MiOHASLIB  V.  BOABD  OF  CoMMISSIONEBS  OF  JbB8S7  OrTT. 

December  1,  1886. 

Office  ahb  Officer— Jbrset  Crrr  Fms  Department —Transfer  wtth  less 
Pat. 

The  tmnsf er  of  an  employee  in  the  Jersey  Citj  Fire  Department  from  his  posi- 
tion of  engineer  to  iiiat  of  stoker,  which  last  position  is  attended  with  different 
duties  and  decreased  paj,  is  invalid  under  the  act  —  Pamph.  L.  1885,  p.  180  — 
regulating  the  terms  of  officers  and  men  in  fire  departments. 

Such  employee  is  protected,  although  he  was  appointed  without  filing  an  appli- 
cation sworn  to  and  having  a  physician's  certificate  showing  his  physical  condi- 
tion, according  to  the  requirements  of  a  rule  adopted  by  a  preceding  board  of  fire 
commissioners. 

The  prosecutor  brings  np  certain  proceedings  to  remove  him  from 
the  office  or  employment  as  engineer  of  Engine  Company  No.  1  to  the 
position  of  stoker  of  Engine  Company  Noi  8. 

Argaed  at  June  term,  1886,  before  Justices  Dixon  and  Bebd. 

C.  H.  Voorhisj  forprosecntor.    A.  L,  McDertnoUy  for  defendant. 

Rbbd,  J.  The  prosecntor  attacks  the  resolution  of  the  board  of  fire 
commissioners  of  Jersey  City,  which  made  the  transfer  above  men- 
tioned. He  claims  that  by  the  terms  of  the  act  of  1885  —  Pamph.  L. 
1885,  p.  130  —  no  power  was  vested  in  the  board  to  make  the  transfer. 

This  act  provides  that  the  officers  and  men  employed  by  municipal 
authority  in  the  fire  department  of  any  city  shall  severally  hold  their 
respective  offices  and  continue  in  their  respective  employments  during 
good  behavior,  efficiency  and  residence  in  said  city.  It  then  provides 
lor  the  removal  of  such  officers  or  employees  for  certain  causes. 

I  think  that  he  held  his  employment  as  en^neer  protected  by  the 
terms  of  that  act,  and  any  attempt  to  transfer  him  witnout  his  consent 
was  a  removal  from  office  or  employment 
Vol,  VIII.-.68 
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The  ]>lao6  of  stoker  was  a  different  position,  inferior  in  dignity,  dis- 
dmUar  in  its  work  and  attended  with  decreased  wages.  It  was,  within 
the  meaning  of  the  act,  a  different  employment  or  ofSce. 

The  defendants,  however,  contend  that  he  never  held  the  position  of 
engineer  by  municipal  authority.'  He  was  promoted  to  his  position  as 
engineer  tfune  1,  1885.  Bat  it  is  in  evidence  that  there  was  at  that 
time  in  existence  a  rule  of  the  board  which  reads  thns :  *^  No  appoint- 
ment in  this  c|ppartment  shall  be  legal  until  the  applicant  has  nled  an 
application  properly  sworn  to  and  having  a  physician's  certificate 
attached  thereto  showing  his  physical  condition.  This  rule  of  the  board 
was  adopted  in  August,  1881,  and  has  never  been  re^ulopted  or  rescin- 
ded since. 

Inasmuch  as  the  power  to  appoint  and  remove  ofScers  was — until  the 
act  of  1886— lodffed  in  the  board  of  each  year,  without  any  restriction, 
excent  such  as  the  board  of  that  year  might  adopt,  no  resolution  of  a 
boara  of  1881  could  restrict  the  power  of  appointment  of  the  board  of 
1885. 

There  is  no  evidence  of  any  action  of  the  board  of  the  last-named 
year  in  reference  to  the  resolution.  In  fact  it  seems  to  have  been  disre- 
garded. 

Besides,  the  rule  seems  to  have  prescribed  what  was  to  be  done  by 
a  candidate  before  he  could  be  considered  eligible  to  be  appointed. 

It  seems  to  have  been  a  rule  which  was  designed  for  the  conyenience 
of  the  board,  and  which  it  could  in  its  discretion  disregard. 

Oertainly  after  permitting  an  appointee  to  exercise  an  employment 
and  receive  pay  for  months  it  can  hardly  be  said  that  they  have  not 
waived  the  performance  of  the  preparatory  steps  which  the  rule  con- 
templates. 

If  the  appointee  is  physically  unfit  to  perform  the  duties  attached  to 
his  employment  he  is  removable  under  the  act  of  1885. 

The  resolution  is  set  aside. 


State,  Yan  Alst,  v.  Fibe  Oommissionebs  of  Jebbey  Omr. 

December  1,  1886. 

The  clerk  of  the  board  of  fire  commissioners  of  Jersey  City  is  an  employee, 
and  his  position  is  protected  by  the  act  of  1886,  page  180. 

This  writ  brings  up  the  proceedings  concemii^  the  election  of  a 
derk  and  the  remoyai  of  Van  Alst  from  his  position  of  clerk  to  the 
board  of  fire  commissioners  of  Jersey  City. 

Van  Alst  was  elected  derk  of  the  board  of  fire  commissioners  April 
17, 1880. 

At  a  meeting  held  on  April  28, 1886,  the  board  voted  to  proceed  to 
ballot  for  a  derk  to  fill  the  position  then  occupied  by  the  prosecutors, 
but,  after  a  number  of  ballotings  without  success,  the  board  adjourned. 

The  writ  brings  up  the  proceedings  of  the  board  in  its  attempt  to 
dect  a  derk. 

Argued  at  June  term,  1886,  before  Justices  Dixon  and  Bbed. 

O.  T.  CoUvMy  for  prosecutors.     A.  L.  McDermcU^  for  defendantft. 
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Bbed,  J.  The  counsel  for  the  prosecutor  claims  that  his  office  is 
witliin  the  terms  of  the  act  of  1885,  page  130,  and  that  he  is  by  it  pro- 
tected from  removal 

The  act  provides  that  the  officers  and  men  employed  by  municipal 
authority  in  the  fire  department  of  any  city  shall  severally  hold  their 
respective  offices,  and  continue  in  their  respective  employments  during 
eoiod  behavior,  efficiency  and  residence  in  such  city.  It  then  provides 
for  what  causes  they  may  be  removed. 

The  point  mooted  upon  the  argument  was  whether  the  clerk  of  the 
board  of  fire  commissioners  was  an  officer  or  employee  within  the 
meaning  of  the  act. 

The  fire  department  of  Jersey  City  was  organized  by  the  charter 
contained  in  Pamphlet  Laws,  18y1,  page  1094.  Section  115  of  the  act 
confers  upon  the  fire  commissioners  authority  to  appoint  a  clerk,  and 
such  persons  as  they  may  deem  neces^ry  for  the  proper  management 
of  the  fire  telegraph  and  alarm  apparatus  of  said  city,  and  to  define  their 
duties  and  fix  their  compensation. 

This  clause  is  the  concluding  one  of  the  section,  which  section  gen- 
erally defines  the  offices  and  employment  for  which  the  board  SisJl 
select  men. 

The  act  was  amended  by  the  act  of  1872,  page  665,  but  not  so  as  to 
alter  in  any  respect  the  method  of  appointing  a  clerk.  I  am  of  opinion 
diat  the  derk  is  an  officer  or  person  employed  by  municipal  authority 
in  the  fire  department.  His  duties  are  connected  with  the  execution  of 
the  functions  of  the  department.  Although  his  services  are  more 
remote  from  the  actual  extinguishment  of  flames  than  are  those  of 
truckmen  and  firemen,  yet  all  these  men  are  engaged  in  a  common  ser- 
vice.   His  position  is  protected  by  the  act  of  1885. 

It  is  objected  by  the  defendants  that  he  was  not  appointed  by  muni- 
cipal authority,  because  of  a  failure  to  comply  with  a  rule  of  the  board 
providing  that  no  appointment  in  the  department  should  be  legal  until 
the  applicant  did  certain  things. 

This  rule  is  set  out  in  the  preceding  case  of  Miohadis  v.  I^e  Cam- 
mzMianerSf  and,  in  addition  to  what  was  said  of  the  rule  in  that  case, 
it  appears  that  the  rale  was  not  in  force  when  the  appointment  in  the 
present  case  was  made. 

The  resolution  that  the  board  should  proceed  to  the  election  of  a 
derk  is  set  aside. 


DONSTEB  V.  SmTTH. 
December  1,  1886. 

The  power  of  a  township  committee  to  assign  limits  and  divisions  of  the  high- 
ways under  section  87  of  the  road  act  could  not  be  exercised  in  any  township 
where  the  overseer  was  elected  by  the  inhabitants  of  the  road  district,  after  such 
an  election,  during  that  year. 

It  is  proper  for  a  township  committee  to  refuse  to  recognize  a  claim  for  work 
done  by  a  road  overseer  in  the  absence  of,  or  in  excess  of  an  appropriation  to  his 
district 

On  certiorari  bnnging  up  an  assessment  for  taxes  against  the  prose- 
cutor and  the  proceedings  thereon. 
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Argued  at  November  term,  1886,  before  Justices  Souddbb  and  Reed. 
John  A.  Fredky  for  prosecutor.     AfeaA  A.  Ola/rk^  for  defendant. 

RsBD,  J.  The  question  argued  in  the  briefs  of  counsel  is  whether 
the  prosecutor,  who  is  the  overseer  of  a  road  district  in  the  township  of 
Bernards,  in  the  count?  of  Somerset,  was  entitled  to  an  allowance  of 
$31.50  from  his  tax  bill,  for  the  year  1883,  on  accoant  of  his  having 
worked  out  that  amount  upon  the  road  in  his  district. 

He  was  assessed  for  the  year  1882  the  sum  of  $224.64,  of  which 
$38.56  was  for  roads. 

He  claims  that  he  had  done  as  overseer  of  district  No.  3,  on  the  said 
township,  work  amounting  to  $31.50,  and  that  he  was  entitled  to  an 
allowance  of  that  amount  from  his  tax  bill,  which  allowance  was  refused 
by  the  township  committee. 

The  committee  refused  to  recognize  an  expenditure  in  excess  of 
$18.  He  paid  the  remainder  of  the  tax,  and  now  claims  that  this  court 
should  exert  some  judicial  action  to  remedy  an  alleged  error  in  not 
allowing  the  additional  $13.50  of  his  claim.  He  grounds  his  claim  to 
the  entire  amount  upon  the  fact  that  he  was  elect^  an  overseer  of  road 
district  No.  3,  at  a  meeting  of  the  voters  of  that  district  held  in  the 
spring  of  1883.  By  the  provisions  of  an  act  of  1861 — Pamph.  Laws,  1861,^ 
p.  156  —  it  was  provided  that  the  overseers  of  the  highways  in  certain 
townships,  indading  Bernards,  should  be  elected  by  tne  legal  Yoters  of 
the  several  districts  as  they  may  be  arranged  from  time  to  time  by  the 
township  committee.  The  act  provided  lor  the  posting  of  notices,  and 
for  the  time  at  which  said  meeting  should  be  held,  namely,  the  Satur- 
day next  previous  to  the  annual  t»wn  meetings  in  said  townships.  By 
an  act  —  ramph.  Laws  1879,  p.  178  —  the  time  for  holding  such  elec- 
tion was  changed  to  Friday  next  preceding  the  second  Tuesday  of  ApriL 
By  an  act — -x^amph.  Laws  1880,  p.  56  —  the  time  was  changea  to 
Thursday  next  succeeding  the  regular  annual  meeting,  which  by  the 
township  act  —  Rev.  1202,  §  50  —  is  held  on  the  second  Tuesday 
in  Mardi.  It  provides  that  the  existing  overseer  shall  set  up  two 
notices,  in  two  public  places  in  the  road  district,  five  days  before  the 
day  of  the  meeting,  and  in  case  of  a  failure  to  give  such  notice,  then 
the  township  committee  is  to  appoint  the  overseer. 

There  is  some  evidence  that  the  prosecutor  was  elected,  in  1882,  an 
overseer  of  district  No.  3.  He  took  upon  himself  the  unquestioned 
execution  of  the  office,  and  I  shall  regard  his  incumbency  of  that  office 
as  a  recognized  fact  in  this  case.  The  township  committee  on  March 
28,  1883,  changed  the  limits  of  district  No.  3,  oy  cutting  the  territory 
over  which  it  ran  into  two  districts,  or,  speaking  more  accurately,  by 
carving  another  district  out  of  the  old  territory,  wnich  new  district  they 
numbered  56.  At  the  same  meeting  the  committee  apportioned  to 
the  new  district  No.  3,  the  sum  of  $46,  and  to  the  new  district  No.  56, 
the  sum  of  $41. 

The  prosecutor,  however,  proceeded  as  if  no  change  had  been  made. 
He  says  that  he  worked  the  roads  within  the  whole  of  the  old  territory, 
and  did  himself,  and  hired  work  done  to  the  amount  of  $80,  and  should 
have  been  credited  with  that  amount. 
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His  conteDtion  is,  that  after  he  was  elected  there  was  no  power  in 
the  township  committee  to  make  any  alteration  in  his  district,  and  also 
that  he  had  no  notice  of  snch  chan^.  The  township  committee  has 
the  power  to  assign  the  limits  and  divisions  of  the  highways  within  the 
townships.    Rev.  1002,  §  87. 

Unless  the  acts  which  provide  for  the  election  of  overseers  in  the 
township  of  Bernards  by  implication  repealed  the  provisions  for  the 
assignment  of  districts,  the  latter  power  existed  at  the  time  it  was  exer- 
ciscS. 

I  say  unless  the  section  37  in  this  respect  was  repealed  by  implication, 
for  there  are  no  express  words  of  repealer  in  the  subsequent  acts,  such 
imi>lied  repeal  must  be  ^thered  from  the  impolicy  of  changing  the 
limits  of  a  district  in  whiw  an  overseer  has  been  elected  by  the  inhab- 
itants of  the  district. 

This  question  has  no  importance  beyond  the  solution  of  the  rights 
of  the  parties  in  the  present  case,  for  the  matter  has  since  then  been 
r^ulated  by  the  act  of  1886,  page  12,  which  provides  for  the  making 
of  the  assignment  in  January  or  February  of  any  year,  to  take  effect 
on  or  before  the  first  of  the  following  March. 

I  am  of  the  opinion  that  the  power  to  alter  the  limits  of  a  district 
was  not  abrc^ted  by  the  fact  that  the  office  of  overseer  was  filled  by 
the  votes  of  the  inmtbitants  of  a  district  instead  of  the  votes  of  the 
inhabitants  of  the  township.  But  I  think  that  the  power  of  the  com- 
mittee to  make  such  alteration  was  at  an  end  whenever,  under  the  for- 
mer law,  it  had  made  an  assignment  of  an  overseer  to  a  particular 
district,  or  under  the  new  system  a  person  had  been  elected  for  any 
district. 

It  could  never  have  been  the  intention  of  the  legislature  to  provide 
that  the  people  of  the  district  should  select  their  officer  and  yet  leave 
in  the  hands  of  the  township  committee  the  power  to  nullif v  the  selec- 
tion by  stripping  such  officer  of  half  his  territory,  or  by  addiuff  to  it 
other  territory  peopled  by  voters  who  had  had  no  voice  in  his  selection. 
The  result  in  either  instance  would  be  that  the  overseer  would  work  a 
district  of  which  he  had  been  elected  overseer  by  voters  other  than  the 
legal  voters  of  the  district.  I  conclude,  therefore,  that  the  attempt  .to 
divide  his  district  was  nuratory. 

But  there  is  another  difficulty  which  confronts  the  prosecutor.  No 
apportionment  in  excess  of  $46  was  made  to  his  district.  Nor  do  I 
think  he  stands  in  a  position  to  claim  both  appropriations.  He  knew 
of  the  action  of  the  committee  in  regard  to  the  change  of  the  district. 
The  evidence  taken  in  the  cause  satisnes  me  that  he  received  the  notice 
of  the  attempted  change.  Under  the  circumstances  the  appropriation 
in  two  sums  to  two  districts  supposedly  existing  was  quite  different 
from  an  appropriation  of  a  single  sum. 

The  rignt  ot  an  overseer  to  rely  upon  an  appropriation  by  a  com- 
mittee rests  upon  a  clearly  proved  act  of  the  committee  setting  apart 
the  amount  for  the  spednc  purpose.  The  overseer  cannot  rely  upon 
the  fact  that  there  nave  been  previous  appropriations  of  a  certain 
amount  and  upon  the  probability  that  such  amount  will  not  be  changed. 
He  is  bound  to  know  the  exact  sum  appropriated  to  his  district  for  the 
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then  present  year.  If  he  chooses  to  expend  money  in  ignorance  of 
whether  there  is  any  appropriation,  or  if  so,  to  what  amount,  he  does  so 
at  his  own  risk.  GaUaKcm  v.  Morris^  1  Vr.  167.  This  the  prosecutor 
did.  He  made  no  inquiry  about  the  appropriation.  He  knew  there 
had  been  a  change  in  the  district,  announced  by  the  committee,  and  he 
concluded  to  ignore  the  committee's  action  and  rely  upon  the  fact  that 
about  $80  was  usuaUy  appropriated  to  that  district. 

The  action  of  the  committee  in  refusing  to  recognize  his  claim  for 
an  amount  in  excess  of  his  part  of  the  appropriation  is  correct,  and  is 
affirmed,  with  costs. 


O'Brien  v.  King. 

December  18, 1886. 

A  grant  of  lands  upon  a  public  street  as  a  boundary  will  be  referred  to  such 
street  as  opened  and  used. 

In  ejectment  on  rule  to  show  cause. 

Argued  before  Ohief  Justice  Bsasley  and  Justices  Depub,  Yak 
Stoksl  and  Knapp. 

The  cause  was  tried  before  Judge  Reed  at  Hudsoif  circuit  without  a 
jury.     The  following  facts  were  found  by  the  trial  judge  : 

^^  This  is  an  action  of  ejectment  brought  to  recover  a  strip  of  land  six 
and  thirty  one-hundredths  feet  in  width,  now  in  the  possession  of  the 
defendants.  The  parties  to  this  action  own  adjoining  lots,  and  the  qaes- 
tion  involves  the  location  of  the  correct  line  of  boundarj'  between  them. 
The  land  upon  which  both  are  situate  was  in  1858,  the  property  of  Oor- 
neUus  Van  Vorst  (heirs).  In  that  year  he  had  a  plan  drawn  upon 
paper  by  which  a  tract —  of  which  these  lota  were  a  part  — was  ddin- 
eated  as  lots  and  streets* 

^^  Among  the  streets  plotted  upon  this  map  as  running  in  an  easterly 
and  westerly  direction  were  North  Warren  —  now  Congress  —  street 
and  South  street.  Among  the  streets  running  north  and  south  is  Web- 
ster avenue.  The  lots  are  numbered  and  front  twenty-five  feet  upon 
the  streets  running  north  and  south.  Lots  39  and  40  on  the  east  side 
of  Webster  avenue,  between  North  and  Centre  streets.  Lot  39  is  owned 
by  the  plaintiff,  and  lot  40  by  Martha  E.  King,  wife  of  Albert  J.  King. 

"In  May,  1853,  Cornelius  Van  Vorst  sold  a  portion  of  the  tract  he 
owned  and  had  plotted,  to  Foster,  Clinton  and  Hesketh,  who  bought  for 
the  Industrial  Home  Association.  This  grant  included  that  part  of 
block  10  on  the  map  of  the  part  of  the  v  an  Vorst  estate  south  of  a 
line  drawn  parallel  to  the  north-east  side  of  Centre  street,  two  hundred 
and  seventy-five  feet  north  in  block  No.  10.  In  August,  1854,  these 
three  grantees  conveyed  lots  43  and  44  to  Gteorge  J.  Hind.  Lot  No. 
44  was  the  comer  lot  fronting  twenty-five  feet  on  Webster  avenue,  and 
its  south  side  bounding  on  Centre  street.  No.  43  was  the  adjoininglot 
to  the  north.  In  September,  1859,  the  same  grantees  conveyed  to  Wil- 
liam Natruss  lots  Nos.  41  and  42,  being  the  two  northerly  lots.  No.  42 
adjoining  No.  43  of  the  former  grant,  and  41  adjoining  42. 

''  When  Van  Vorst  sold  to  Foster  and  others  in  1853  he  had  taken  a 
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mortgage  for  a  part  of  the  purchase-raoney.  This  mortgage  was  fore- 
closea  in  1864,  and  in  July,  1866,  Jacob  Weart,  the  master  appointed 
under  the  foreclosure  and  decree  to  make  sale  of  puch  part  of  tne  mort- 
gaged property  as  was  essential  to  raise  the  money,  sold  among  other 
lots  the  two  lots  the  location  of  which  is  now  nnder  consideration, 
namely,  40  and  89.  No.  40  was  sold  on  July  9, 1866,  to  Isabella  Dom- 
inick,  who  sold  in  1870  to  Albert  J.  King,  who  in  1876  sold  to  his  wife, 
the  defendant ;  89  was  on  July  9,  1866,  sold  to  J.  Fleming,  who  sold 
in  1867  to  Michael  O'Brien,  the  present  plaintiff. 

^^  The  present  litigation  arises  from  the  fact  proven  in  the  case,  that 
Centre  street  was  not  opened  parallel  with  [N'orth  and  South  streets. 
It  was  plotted  upon  the  map  as  a  street  running  parallel  with  these 
streets  at  a  certain  distance  from  each.  Centre  street  commenced  at 
Palisade  avenue  at  the  point  plotted  uf>on  the  map.  As  it  was  opened 
it  was  deflected  irom  the  parallel  line  in  which  it  was  plotted  toward 
South  street,  so  that  the  farther  it  ran,  the  greater  distance  it  was  from 
the  invisible  line  delineated  upon  the  map.  At  the  point  where  it 
intersected  Webster  avenue,  the  street  as  opened,  is  six  and  thirty  one- 
hundredths  feet  further  toward  South  street  than  the  street  as  plotted. 
This  results  in  leaving  between  Centre  street  as  opened  and  Nortn  street 
six  and  thirty  one-hnndredths  feet  more  land  than  that  called  for  by  the 
map. 

"  The  defendant's  lot  is  located  and  built  upon  in  accordance  with  the 
map.  The  plaintiff  claims  that  he  should  be  located  in  respect  to  the 
lines  of  the  opened  street.  That  would  draw  the  southerly  nnes  of  his 
lot  six  and  thirty  one-hundredths  feet  southward  into  the  present  occu- 
pied lot  of  defendant.  The  facts  concerning  the  physical  marks  of  the 
adjacent  properties  are  these :  Congress  street  hadheen  roughly  opened 
hy  Van  Vorat  as  early  as  1858  upon  the  lines  where  it  now  exists.  In 
1864  it  had  been  regvlarVy  improvedj  flagged  a/nd  ov/ried  by  the  muni- 
oipal  authoi'iUes  upon  the  same  line. 

"  In  1854  llinds  nad  built  upon  the  comer  lot  No.  44  a  house,  locating 
it  in  accord  with  Congress  street  as  opened.  No.  43  was  also  built  upon 
and  located  in  reference  to  the  same  line.  In  1853  Natrns  built  upon 
the  southerly  part  of  42,  and  five  years  later  built  upon  41 ;  all  of  these 
buildings  were  erected  and  lots  located  with  reference  to  Congress 
street  as  opened.  So  that  in  1866,  when  39  and  40  were  sold,  Congress 
street  was  an  established,  improved  street,  and  the  four  lots  between  it 
and  lot  No.  40  were  located  and  built  upon  with  reference  to  the  lines 
of  such  streets  as  then  established  in  fact  and  had  been  marked  for  thir- 
teen years. 

"  At  this  time  no  improvements  existed  between  lot  41  and  North 
street,  nor  was  the  line  of  North  street  opened  upon  the  ground,  although 
there  is  evidence  that  its  line  had  been  marked  by  iron  bolts.  When 
the  purchaser  of  No.  40  located  his  lot  he  measured  from  the  line  of 
North  street,  which  measurement,  as  has  been  observed,  placed  his  lot 
six  and  thirty  one-hundredths  feet  further  northward  than  if  he  had,  as 
the  ov^ners  of  41, 42,  43  and  44  had  done,  measured  from  Centre  street 
as  opened. 

"This  left  a  strip  of  ground  between  lot  40,  as  located,  and  lot 41, six 
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and  thirty  one-hundredths  feet  wide.  This  strip  the  owners  of  40  and  41 
proceeded  to  divide  between  them.  When  Mr.  O'Brien,  who  lived  in  New 
York,  came  to  examine  his  lot,  I  think  in  1884,  he  found  that  King  had 
built  upon  the  north  side  of  lot  41,  as  he  had  located.  He  found  that  the 
owner  of  lot  38  had  built  upon  the  southerly  line  of  his  lot,  which  he 
had  located  in  reference  to  Congress  street,  as  were  lots  36  and  37. 
North  of  36,  such  lots  as  had  been  built  upon  had  been  located  in  ref- 
erence to  the  line  of  Korth  street.  This  left  a  surplus  to  the  north  of 
36  of  six  and  thirty  one-hundredths  feet,  which  was  also  divided 
between  adjoining  owners. 

"  In  view  of  tins  juncture  of  circumstances,  in  respect  to  which  point 
shall  Nos.  39  and  40  be  located  ?  In  respect  to  the  line  of  North  street,  or 
to  Centre  street  as  it  has  been  opened  t  The  descriptions  in  the  deeds 
from  Mr.  Weart  call  merely  for  lots  No.  89  ana  40  upon  the  Van 
Vorst  map. 

^^  I  am  of  the  opinion  that  Centre  street  had  become  such  an  estab- 
lished monument,  at  the  tim^  of  the  conveyance  by  Mr.  Weart,  of  39 
and  40,  and  that  the  location  of  lots  41, 42, 43  and  44  had  become  monu- 
ments which  must  be  relied  upon  as  fixing  the  plotted  lots  upon  this 
section  of  the  Van  Vorst  map  upon  the  ground.  I  eay  '  this  section 
of  the  Van  Vorst  map,'  for  I  accord  much  force  to  the  deed  made  by 
Van  Vorst  to  Foster  and  others.  It  will  be  remembered  that  that  deed 
conveyed  a  portion  of  land  carved  out  by  the  entire  tract.  It  did  not 
convey  all  the  lots  fronting  on  Webster  street,  between  North  and 
Centre  streets,  but  only  eleven  lots,  ^  south  of  a  line  parallel  to  the 
north  side  of  Centre  street,  two  hundred  and  seventy-five  feet,  north  in 
block  No.  10.' 

^^It  is  throuj^h  this  conveyance  that  both  the  plaintiff  and  defendants 
claim.  It  by  its  terms  fixes  the  location  of  the  lots  conveyed  on  the 
map,  by  a  reference  to  a  street  which  was  then  marked,  and  which,  as 
marked,  became  an  established  street.  The  description,  therefore,  not 
merely  inferentially  fixes  the  southerly  boundarv  upon  thef  street,  but 
it  fixes  the  northerly  boundary  in  reference  to  the  street.  The  north- 
erly boundary  of  these  eleven  lots  is  ascertained  under  this  conveyance, 
not  by  reference  to  North  street,  but  in  respect  to  the  line  of  Centre  street. 

'^  All  subsequent  conveyances  of  lots  included  within  this  grant, 
although  made  by  a  general  description  of  a  number  upon  the  Van 
Vorst  map,  must  in  uie  location  of  that  number  be  controlled  by  the 
Foster  deed  through  which  the  title  comes.  Now,  in  view  of  the  his- 
tory of  the  original  opening  and  subsequent  establishment  of  Centre 
street,  of  its  recognition  by  the  adjoining  lot-owners,  by  the  location  of 
the  adjoining  lots,  I  think  that  the  opened  Centre  street  must  be  regarded 
as  a  monument  controlling  the  location  of  all  the  lots  at  least  from  33 
to  41.  The  northerly  line  of  33  is  a  line  parallel  with  the  northerly 
line  of  the  opened  Centre  street  and  distant  therefrom  two  hundred 
and  seventy-five  feet,  and  so  on  each  twenty-five  feet  lot  takes  its 
width  and  pushes  No.  40,  six  and  thirty  one-hundreths  feet  southward 
of  present  location.  I  find  that  the  title  of  all  the  land  included  in  the 
plamtifPs  declaration  is  in  the  plaintiff,  and  order  judgment  in  accord-' 
ance." 


Digitized  by 


Googh 


N.  J.]  O'Bbien  v.  King.  425 

Vred&nburgh  cfe  Oarretson^  for  the  rule.    James  Fleming^  contra. 

Knapp,  J.  The  facts  found  by  the  trial  judge,  as  they  appear  in  the 
fore^ing  opinion,  so  far  as  they  are  essentud  to  the  determination 
of  this  case,  are  not  controverted  by  the  parties.  The  defendants  who 
moTe  this  rule  place  their  case  upon  the  ground  that  the  judge  on  the 
facts  80  found,  drew  erroneous  conclusions  as  to  the  proper  location  of 
the  disputed  Ime.  I  am  persuaded,  upon  an  examination  of  the  case, 
that  the  determination  of  the  judge  as  to  the  proper  location  of  the 
disputed  line  is  not  open  to  cnticism. 

If  in  the  chain  of  title  under  which  these  parties  came  to  their  prop- 
erty, the  intervention  of  the  grant  to  Foster,  Clinton  and  Hesketh  m 
May,  1853,  had  not  arisen,  and  the  parties  had  taken  title  by  descrip- 
tion, merely  referring  to  lots  on  the  Van  Vorst  map,  there  would  have 
been  room  to  doubt  the  correctness  of  the  result  reached.  But  in  view 
of  that  conveyance  to  the  three  parties  from  Van  Vorst  which  included 
the  lots  of  these  parties — in  a  tract  of  larger  dimensions  —  Congress 
street  was  called  lor  as  a  monument,  from  which  such  larger  tract  con- 
veyed, took  its  northern  boundaries.  And  although  in  that  description 
certain  lots  on  the  Van  Vorst  map  are  called  for,  yet  while  the  arrange- 
ment and  dimension  of  the  lots  so  conveyed  remaiued  defined  by  me 
Van  Vorst  plan.  Congress  street  as  then  marked  upon  the  ground 
became  the  monument  or  base  line  from  which  the  location  of  lots  con- 
tained within  that  grant  was  to  be  made.  Van  Vorst  or  his  heirs 
having  opened  upon  the  ground  definite  lines  for  Congress  street, 
acquiesced  in  by  their  grantees,  under  which  these  parties  claim  their 
title,  such  opening  accepted  and  adopted  by  the  public,  and  since 
improved  and  used  by  the  public  upon  those  lines,  it  becomes  of  little 
consequence  in  this  case  where  such  street  should  have  been  located 
under  the  mere  guidance  of  the  lines  as  originally  placed  upon  the  map 
of  the  Van  Vorst  property. 

A  grant  of  lands  upon  a  public  street  will  be  referred  to  the  street 
as  opened  and  used.  Smith  v.  State^  3  Zabr.  130 ;  id.  712 ;  De  Veney 
V.  OaUagheTy  5  C.  E.  Gr.  35  ;  Jackson  v.  Perrvney  6  Vr.  137 ;  Den  v. 
Fan  Bauteuy  2  Zabr.  61. 

When  the  defendant's  grantor  purchased  his  lot  in  1864,  not  only 
was  this  street  opened  ana  well  defined,  but  all  the  lots  on  Webster 
avenue  intervening  between  Congress  street  and  his  lot  had  been 
located  and  built  upon  with  a  width  of  front  in  each  equal  to  the  Quan- 
tity conveyed.  Measuring  from  the  street  as  it  existed,  the  nortnerly 
line  of  lot  41  was  properly  located ;  and  this  should  have  been  con- 
formed to  in  locating  the  defendant's  lot.  Under  the  plain  rule  as 
illustrated  in  Den  v.  Emerson^  5  Halst.  284,  the  proper  location  of 
the  defendant's  lot  was  easy  of  ascertainment.  Moving  it  six  and  three- 
tenths  feet  to  the  north  of  that  line  was  an  encroachment  to  that  extent 
upon  the  plaintiffs  property,  and  although  the  division  line  in  question  as 
made  has  stood  for  some  eighteen  years  before  suit  brought,  there  is  no 
evidence  that  the  plaintiff,  or  those  under  whom  he  claims,  have  assented 
to,  or  acquiesced  in,  such  location.  I  am  unable,  therefore,  to  discover 
any  reason  for  disturbing  the  conclusions  which  the  trial  judge  arrived  at. 

The  rule  should,  therefore,  be  discharged. 
Vol.  vm.-54 
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NEW  YORK  COURT  OF  APPEALS. 


Delafield,  RespH^  v.  Shipmak,  AppPt* 
November  28,  1886. 

Will— Life  Estate— Limitation  op  an  Expectant  Estate—  1  B.  S.  736,  §  40. 

The  testator  gave  the  rcNsidae  of  his  estate  to  trustees  to  manage  for  the  follow- 
ing purpose,  viz. :  To  provide  a  home  during  the  life  of  his  wife  for  herself  and 
his  children,  and  pay  the  expenses  of  maintaining  the  same  out  of  the  trust 
estate,  and  then,  either  semi-annually  or  quarterly,  to  make  a  dividend  of  the 
residue  of  the  income  eaually  between  his  wife  and  six  children,  so  as  to  give, 
each  an  equal  share  of  the  whole,  and  each  one  to  defray  out  of  his  or  her  share 
of  said  income  his  or  her  personal  expenses.  He  directed  that  upon  the  death  oi 
his  wife,  his  trustees  should  make  an  equal  division  of  the  trust  property 
between  his  children  then  living  and  the  descendants  of  any  deceased  child  who 
may  have  married  and  died  leaving  issue,  so  that  such  descendants  of  any  deceased 
child  should  receive  the  same  snare  which  their  parent  would  have  received 
if  living.  The  testator's  widow  is  still  living.  After  the  death  of  the  testator 
one  of  tne  daughters  married  and  subsequently  died  leaving  an  infant  child,  the 
appellant,  and  a  will  in  which  she  gave  all  her  property  to  ner  husband  for  life, 
and  after  his  death  to  her  children. 

The  husband  claimed  that  after  the  death  of  his  wife,  one-seventh  of  the  sur- 

glus  income  was  payable  to  him  under  her  will.  It  was  claimed  on  behalf  of 
er  child,  the  appellant,  that  the  one-seventh  was  payable  to  him,  while  the 
trustees  clMmed  that  this  share  went  to  the  testator  s  widow  and  surviving 
children. 

ffeldt  that  the  corptu  of  the  residuary  estate  did  not  vest  in  the  children  until 
the  death  of  the  .widow;  that  the  testator's  widow  and  children  took  the  surplus 
income  distributively  as  tenants  in  common,  and  that  upon  the  death  of  the 
daughter  the  one-seventh  of  the  income  which  was  payable  to  her  during  her  life 
was  undisposed  of  by  the  terms  of  the  will  and,  therefore,  it  devolved  upon  the 
appellant  under  the  statute,  f 

Appeal  from  a  judgment  of  the  general  term  of  the  supreme  court, 
first  department,  aflSrminjj  the  judgment  of  the  special  term,  constru- 
ing the  will  of  the  late  Richard  Deiafield,  and  determining  the  rights 
of  the  respective  parties  hereto,  from  which  judgment  the  defendant, 
Bichard  Delafield  Shipman,  alone  appeals. 

This  action  was  brought  for  the  construction  of  the  will  of  Richard 
Delafield,  deceased.  The  will  was  dated  January  17,  1873,  and  the 
testator  died  on  the  fifth  day  of  November  following,  leaving  a  widow, 
then  aged  sixty-two  years,  and  six  children,  five  daughters  and  one  son, 
all  unmarried  adults  and  members  of  his  family. 

After  several  devises  and  bequests,  the  will  contained  the  follow- 
ing clause:  "All  the  rest,  residue  and  remainder  of  mv  estate  of 
every  description  and  wheresoever  situated  I  give,  devise  and 
bequeath  to  my  executors  and  trustees  hereinafter  named,  in  trust 
to  apply  and  manage  the  same  for  the  benefit,  support  and 
comfort  of  my  wife  and  children  in  the  manner  followinff,  to-wit: 
In  the  first  place  to  provide,  during  the  life  of  my  wife,  a  ramished 
house,  as  a  home  for  my  wife  and  children,  and  out  of  the  income  of 
my  estate  to  provide  for  the  expense  of  keeping  said  house  so  as  to 
enable  m v  said  family  to  live  in  the  manner  they  nave  been  accustomed 
to  —  said  house  and  the  keeping  of  the  same  to  be  under  the  control 

*  Reversing  34  Uun,  514.  fSee25Eng.  Rep.  799. 
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and  direction  of  my  wife  as  the  head  of  the  establishment ;  secondly, 
to  keep  the  house  and  famiture  in  ^ood  repair,  and  from  time  to  time 
to  renew  the  worn-out  furniture ;  Uiirdly,  to  pay  all  taxes  and  assess- 
ments on  the  property ;  and  fourthly,  either  semi-annually  or  quarterly 
to  make  a  dividend  ox  the  residue  of  the  income  after  satisfying  the 
objects  hereinbefore  provided  for,  equally  between  my  wife  and  my 
six  children  aforesaid,  so  as  to  give  each  of  my  said  cnildren  and  my 
wife  an  equal  share  of  the  whole,  and  each  one  is  to  defiray  out  of  his 
or  her  share  of  said  income  his  or  her  personal  expenses,  such  as  for 
wearing  apparel,  traveling,  etc. 

"  Itetn  :  U  pon  the  death  of  my  wife  I  direct  that  my  executors  and 
trastees  shall  make  an  equal  division  of  my  whole  estate,  not  herein 
specifically  otherwise  disposed  of,  among  and  between  my  children 
then  living,  and  the  descendants  of  any  deceased  child  who  may  have 
married  and  died  leaving  issue,  so  that  snch  descendants  of  any  deceased 
child  will  receive  the  same  share  which  their  parent  would  have  received 
if  living."  He  appointed  his  wife,  son  and  daughter  Susan,  executors 
and  trustees  under  the  will,  and  they  entered  upon  the  discharge  of 
the  trusts.  The  trust  estate  yielded  an  annual  income  of  $21,000, 
and  of  this,  $7,000  was  required  to  defray  the  expenses  of  maintaining 
the  family  home  as  provided  in  the  will,  leaving  a  surplus  of  $14,000 
to  be  annually  divided  between  the  widow  and  six  children.  The 
widow  is  still  living.  After  the  death  of  the  testator  one  of  the 
daughters  married  Edgar  J.  Shipman,  and  subsequently  died,  leaving 
an  infant  child,  the  appellant,  and  a  will  in  which  she  gave  all  her 
property  to  her  husband  for  life,  and  after  his  death  to  her  children. 

Mr.  Shipman  claimed  that  after  the  death  of  his  wife  one-seventh  of 
the  surplus  income  was  payable  to  him  under  her  will ;  and  it  was 
claimed  on  behalf  of  the  appellant  that  the  one-seventh  was  payable  to 
him.  The  trustees  claimed  tnat  such  income  was  payable  to  tne  widow 
and  six  children  as  a  class,  and  that  upon  the  deatn  of  Mrs.  Shipman  it 
became  payable  to  the  six  surviyors,  and  that  the  corpus  of  the  estate 
vested  in  the  trustees  during  the  life  of  the  widow,  and  did  not  vest  in 
the  children  until  after  her  death,  and  so  it  was  held  in  the  court  below. 
Mr.  Shipman  did  not  appeal  to  this  court. 

William  C.  BeecheTy  for  appellants.  CJiarles  M,  De  Coata^  for 
respondents. 

Eabl,  J.  We  agree  with  the  court  below  and  with  the  contention 
of  the  respondents,  that  the  corpus  of  the  residuary  estate  did  not,  dur- 
ing the  life  of  the  widow,  vest  in  the  testator's  children,  and  for  this 
conclusion  the  cases  of  Warner  v.  Dura/nt^  76  N.  Y.  133 ;  Smith  y. 
EdwardSy  88  id.  92,  and  Shipman  y.  RoUinSy  98  id.  311,  are  ample 
authority. 

The  whole  income  is  not  given  to  the  children  during  the  life  of  the 
widow,  and  during  her  life,  the  estate  is  vested  in  the  trustees.  There  is 
no  direct  gift  to  the  children,  but  simply  a  direction  for  a  division 
among  them  after  the  4^th  of  the  widow.  In  Warner  v.  Duranty 
FoLGBB,  J.,  said  :  *' Where  there  is  no  gift,  but  a  direction  to  executors 
or  trustees  to  pay  or  divide  and  to  pay  at  a  future  time,  the  vesting: 
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will  not  take  place  until  that  time  arrives.''  In  Smith  y.  Edwards^ 
FmoH,  J.y  said,  thlit  ^^  it  has  been  often  held  that  if  f nturily  is 
annexed  to  the  substance  of  the  gift,  the  vesting  is  suspended,"  and 
that  ^^  when  the  only  gift  is  in  the  direction  to  pay  or  distribute  at  a 
future  time,  the  case  is  not  to  be  ranked  with  those  in  which  the  pay- 
ment or  distribution  only  is  deferred,  but  is  one  in  which  time  is  the 
essence  of  the  gift."  These  general  rules  must  control  the  construction  of 
this  will,  as  there  is  nothing  in  its  context  or  general  language  which  ren- 
ders them  inapplicable.  l%is  construction,  too,  is  in  harmony  with  the 
presumed  intention  of  the  testator.  He  vested  the  whole  estate  in  the 
trustees  during  the  life  of  his  widow,  and  during  that  time  evidently 
intended  that  it  should  remain  there,  and  not  be  subject  to  the  disposal 
of  his  children,  or  liable  to  be  seized  by  their  creditors ;  and  after  the 
death  of  his  widow  he  gave  it,  not  to  the  children  living  at  his  death, 
but  to  the  children  and  descendants  of  children  deceased  living  at  her 
death 

It  is  clear  that  the  testator  intended  that  his  wife  and  children  should 
take  the  surplus  income,  not  as  a  class,  not  as  joint  tenants,  but  distrib- 
utively  as  tenants  in  common.  Such  is  the  plain  language  of  the  wUl. 
The  trustees  were  to  divide  the  surplus  "  equally  tetween "  his  wife 
and  six  children  so  as  to  give  each  "  an  e^ual  shw^,"  and  "each  one" 
was  ''to  defray  out  of  his  or  her  share"  his  or  her  p^sonal  expenses. 
Snch  language  is  always  held  to  constitute  the  benenciaries  tenants  in 
common,  and  to  show  that  they  take  distributively  unless  there  is  some- 
thing in  other  provisions  of  the  will  to  show  that  the  testator  intended 
that  th^  should  take  as  a  class,  and  so  it  was  held  in  Hoppoch  v.  Tiusker^ 
59  N.  1 .  202.  Here  there  is  nothing  in  the  will  to  control,  modify, 
or  limit  the  plain  meaning  of  this  language.  The  testator's  wife  was 
old,  and  it  appears  that  he  contemplated  that  one  or  more  of  his  chil- 
dren might  during  her  life  marry,  die,  and  leave  descendants.  He  made 
no  provision  for  the  support  of  such  descendants  in  the  family  home, 
and  it  cannot  be  supposed  that  he  intended  they  should  during  the  life 
of  his  widow  be  left  without  any  means  oi  support.  He  put  sudi 
descendants  in  the  place  of  their  deceased  parents  after  the  death  of  his 
widow,  and  it  is  fair  to  infer  that  he  expected  that  they  would  in  some 
way  take  the  place  of  their  parents  during  her  life.  A  construction 
giving  such  enect  to  the  will  will  certainly  come  nearest  to  the  pre- 
sumed intention  of  the  testator. 

Therefore,  when  Mrs.  Shipman  died,  the  one-seventh  of  the  income 
which  was  payable  to  her  dunng  her  life  did  not  pass  to  the  surviving  six, 
but  was  undisposed  of  by  the  terms  of  the  will,  and  was  devolved  upon 
the  appellant  under  the  Revised  Statutes  —  1  E.  S.  726,  §  40  — 
which  provides  as  follows:  "  When,  in  consequence  of  a  valid  limita- 
tion of  an  expectant  estate,  there  shall  be  a  suspension  of  the  power  of 
ahenation,  or  ot  the  ownership,  during  the  continuance  of  which  the 
rents  and  profits  shall  be  undisposed  of,  and  no  valid  direction  for  their 
accumulation  is  given,  such  rents  and  profits  shall  belong  to  the  person 
presumptively  entitled  to  the  next  eventual  estate."  This  case  pre- 
cisely fits  that  section.  There  is  a  vahd  limitation  of  an  expectant 
estate  to  the  appellant.    During  the  life-time  of  the  widow  there  is  a 
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gnspensioD  by  a  valid  trust  of  the  power  of  alienation,  and  since  the 
death  of  Mrs.  Shipman'  the  income  is  undisposed  of  by  the  will,  and 
the  appellant  is  the  person  presumptively  entitled  to  the  next  eventual 
'  estate,  and,  therefore,  entitled  to  tne  inoome  otherwise  undisposed  of. 

The  judgments  of  the  general  and  special  terms  should,  therefore,  be 
reversed,  and  judgment  entered  in  accordance  with  this  opinion,  the 
costs  of  all  parties  in  the  supreme  court  and  in  this  court  to  be  paid 
by  the  trustees  out  of  the  surplus  income  of  the  trust  estate. 

All  concur. 

Judgment  reversed. 


People,  Jiesp^tj  v,  Shbbmak  bt  al.,  AppPta. 

NoTember  28, 1886. 

Libel — Eviduncjc 

On  the  trial  of  the  defendants  for  libel  in  charging  the  misappropriation  of 
moneys  in  connection  with  the  comptroUer's  office  of  the  city  of  Troy,  the  evi- 
dence  tended  to  show  that  the  libelous  article  was  written  by  one  L. ;  that  it 
was  published  in  the  first  edition  of  the  defendants'  newspaper;  that  imme- 
diately after  a  question  arose  as  to  the  truthfulness,  and  thereupon  L.  and  one 
H.  were  sent  to  the  comptroUer's  office  to  ascertain  if  the  charges  were  true; 
that  they  returned  and  reported  them  false,  but  that  defendants  refused  to 
publish  a  retraction.  The  testimony  of  L.  and  H.  in  regard  to  going  to  the 
'^  comptroller's  office  was  contradicted  by  the  defendants,  and  they  denied  any 
knowledge  of  the  article  untU  it  had  been  published  in  the  second  edition.  The 
prosecution  then  called  one  D.,  who  was  a  clerk  in  the  comptroller's  office  at 
uie  time,  and  proved  by  him  that,  on  the  day  testified  to  by  L.  and  H.,  they  came 
to  the  comptroller's  office  and  looked  over  the  books.  The  testimony  of  D.  was 
objected  to  by  defendants  as  incompetent,  and  as  an  attempt  on  the  part  of 
the  people  to  corroborate  their  own  witnesses.  Hdd,  that  the  evidence  was 
properly  received  as  beiuring  upon  the  main  issue,  and  as  constituting  a  part  of 
the  VM  gestfB. 

Appeal  from  a  jud^entof  the  general  term,  third  department,  affirm- 
ing a  judgment  of  me  Bensselaer  sessions,  entered  upon  a  conviction, 
by  a  jury,  of  the  appellants  for  libeL 

The  opinion  states  the  case. 

Jf.  G.  Moak,  for  appellants.     CTuzs.  E.  Pattersony  for  respondent. 

MiLLBB,  J.  The  defendants  were  convicted  of  participation  in  the 
publication  of  a  libel  against  one  Sheary.  The  alleged  libelous  article 
was  published  in  a  newspaper  printed  by  a  corporation  with  which  all 
the  aef endants  were  connected  in  some  capacity.  Upon  the  trial  proof 
was  given  to  establish  that  the  Ubelous  article  in  question  was  written 
by  one  Lowery ;  that  it  was  published  in  the  first  edition  of  the  news- 
paper in  question ;  that,  upon  its  perusal  immediately  after  the  print- 
ing of  the  newspaper,  a  question  was  made  as  to  the  truth  of  the 
charges  containea  m  the  article  published,  which  related  to  the  dis- 
bursement of  money  for  street  cleaning  purposes  in  connection  with 
the  comptroller's  office  in  the  city  of  Troy,  and  thereupon  said  Loweir 
and  one  Hennessey  were  sent  to  the  comptrollers  office  to  ascertain  if 
the  charges  in  the  printed  article  were  true.  They  reported  that  the 
same  was  false,  and  an  article  was  written  by  Hennessey  in  season  for 
the  second  edition,  containing  a  retraction,  which  defendants  declined 
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to  publish,  and  'issued    the  second  edition,   which  contained    said 
libeions  article  as  previously  published. 

The  testimony  of  Hennessey  and  Lowery,  in  regard  to  their  going  to 
the  comptroller's  office,  was  contradicted  by  the  defendants,  and  each 
of  them  denied  any  knowledge  of  the  libelous  article  until  after  it  had 
been  published  in  the  second  edition  of  the  newspaper.  The  prosecu- 
tion then  called  as  a  witness  one  De  Freest,  a  clerk  in  the  comptroller's 
office,  who  testified  that  between  three  and  four  o'clock  on  the  day  in 
question  Hennessey  and  Lowery  came  to  the  office  of  the  comptroller 
and  looked  over  the  books. 

The  evidence  was  confined  to  this  single  fact.  The  defendants' 
counsel  objected  to  the  evidence  upon  the  ground,  among  others,  that 
it  was  not  competent  for  the  people  to  corroborate  the  allied  truthful- 
ness of  the  witnesses  who  had  previously  testified  as  to  the  same  fact, 
by  proving  that  a  fact  which  they  stated  to  have  occurred  in  the 
absence  of  the  defendants,  or  either  of  them,  was  true.  The  objection 
was  overruled  and  the  defendants  separately  excepted  to  the  ruling  of 
thejudge. 

"We  think  there  was  no  error  in  the  admission  of  the  evidence 
objected  to.  Hennessey  had  sworn  that  the  defendants,  with  the 
exception  of  Sherman,  held  a  meeting  after  he  and  Lowery  had  been 
to  the  comptroller's  office  and  notified  them  that  the  printed  article 
was  untrue.  The  testimony  objected  to  and  introducea  corroborated 
Hennessey's  evidence.  The  evidence  previously  introduced  tended  to 
establish  that  all  the  defendants,  with  the  exception  of  Sherman,  had 
knowledge  of  the  sending  of  Lowery  and  Hennessey  to  the  comptrol- 
ler's office ;  that  they  had  made  an  examination  there  and  had  round 
the  article  in  question  to  be  false ;  that  a  retraction  was  prepared  and 
the  publication  thereof  refused,  and  the  libelous  article  re-published. 
The  testimony,  therefore,  of  DeFreest  strongly  sustained  the  other 
evidence  introduced.  It  related  to  the  principal  question  involved 
whether  the  defendants  had  knowledge  of  or  participated  in  the 
alleged  libelous  publication.  It  was  a  corroboration  in  regard  to  the 
main  issue  involved  upon  the  trial.  Although  the  facts  testified  to  by 
DeFreest  had  been  previously  proven,  yet  as  it  was  material  and  bore 
upon  the  whole  case,  it  was  competent  to  establish,  by  another  witness, 
wnat  had  already  been  proved.  It  added  to  the  weight  of  the  testi- 
mony introduced  as  to  a  very  important  fact,  and  was  entirely  compe- 
tent additional  proof  bearing  upon  the  issue  presented.  Even  if  it  oe 
regarded  as  corroborating  another  witness,  as  it  related  to  the  main 
question  of  the  defendants'  guilt,  it  was  entirely  relevant.  As  Lowery 
was  an  accomplice,  and  on  his  evidence  alone  no  conviction  could  be 
had,  the  corroboration  was  proper  and  the  evidence  material  to  prove 
that  defendants  had  knowledge  and  notice  as  to  the  falsity  of  the 
charges  made. 

The  authorities  cited  by  the  learned  counsel  for  the  appellants,  to 
sustain  his  position  that  the  evidence  was  inadmissible,  are  not,  we 
think,  in  point.  The  visit  to  the  comptroller's  office  was  a  very  mate- 
rial fact  which  bore  directly  upon  the  innocence  or  guilt  of  the  defend- 
ants.   It  related  to  the  motive  of  the  defendants  and  the  question  of 


Digitized  by 


Google 


K.  Y.]     Abel  v.  Pbesident,  Etc.,  Del.  and  Hudson  Can  ax  Co.    431 

malice  which  was  involved  upon  the  trial.  If  the  defendants  knew 
that  the  char^]^  made,  were  false  and  untrue  before  the  publication  of 
the  second  edition  of  the  newspaper,  and  had  an  opportunity  to  correct 
the  same,  proof  of  such  knowledge  was  material  and  important.  The 
time  of  the  visit  was  important,  and  the  testimony  was  limited  mainly 
to  that  and  might  well  have  been  proved  by  any  number  of  witnesses. 
In  the  case  of  People  v.  Haynes^  55  Barb.  450,  which  is  relied  on,  the 
evidence  held  to  be  incompetent  related  to  a  collateral  matter  which 
had  no  direct  bearing  upon  the  charges  made,  while  the  testimony  here 
was  direct  and  connected  with  the  gravamen  of  the  offense  alleged. 

The  other  authorities  cited  are  also  inapplicable.  If  the  testimony 
here  can  be  regarded  as  a  corroboration  of  an  accomplice,  it  related  to 
a  fact  which  tended  to  fix  the  guilt  upon  the  persons  charged  with  the 
offense,  but,  as  we  have  seen,  it  was  otherwise  admissible  as  relating  to 
the  main  issue  involved  and  as  constituting  a  part  of  the  res  geatm. 

We  have  examined  the  other  questions  raised  by  the  appellants' 
counsel,  and  find  no  eround  for  holding  that  any  error  was  committed 
by  the  court  in  its  rulings  in  regard  to  them. 

They  are  sufficiently  considerod,  so  far  as  material,  in  the  opinion  of 
the  general  term. 

The  judgment  and  conviction  was  right,  and  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 

Abel,  AppVty  v.  Pbbst.,  Etc.,  of  Delawabb  and  Hudson  Canal  Co., 

ReapH. 

December  7,  1886. 

Master  and  Sebvant— Duty  as  to  Rules  for  Protection  of  Employees. 

It  is  the  duty  of  a  railroad  company  to  make  and  promulgate  rules,,  which,  if 
faithfully  observed,  wiU  give  reasonable  protection  to  its  employees,  and  whether 
it  is  negligent  in  that  respect  in  a  given  case  is  a  question  for  the  jury. 

Appeal  from  judgment  of  general  term,  third  department,  entered 
after  motion  for  a  new  trial  on  exceptions  directed  to  be  heard  in  the 
first  instance  at  general  term.  Action  for  negligently  killing  plaintiflfB 
testator.     Nonsait  granted  at  circuit. 

N,  O.  Moah^  for  appellant.    Z.  B.  Pike^  for  respondent. 

Pbb  Cubiam.  The  plaintiffs  testator  was  a  car  repairer  in  the  employ 
of  the  defendant,  and  while  under  one  of  its  cars  standing  upon  a  side 
track  engaged  in  making  repairs,  its  employees  using  an  engine  care- 
lessly backed  a  car  against  it,  and  thus  he  came  to  his  death. 

The  principal  claim  on  the  part  of  the  plainti£E  is  that  the  evidence 
tended  to  show  that  the  defendant  had  not  made  and  promulgated 
proper  rules  for  the  government  of  its  employees,  and  hence  that  its 
ne^igence  in  that  respect  should  have  been  submitted  to  the  jury. 

The  law  imposes  upon  a  railroad  company  the  duty  to  its  employees 
of  diligence  and  care  not  only  to  furnish  proper  and  reasonably  safe 
appliances  and  machinery,  and  skillful  and  careful  co-employees,  but  also 
to  make  and  promulgate  rules  which,  if  faithfully  observed,  will  gi^e 
reasonable  protection  to  the  employees.    Slater  v.  Jewett^  85  N.  Y. 
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761;  S.  C,  39  Am.  Eep.  627;  Bead  v.  N.  T.  Cmt.,ef4i.,  R.  Co.,  70 
N.  Y.  171;  Sheehan  v.  Same,  91  id.  339;  Donna  v.  Same,  92  id.  639. 

It  appears k  that  the  mana^rs  of  some  railroads  in  this  country  have 
adopted  a  rule  substantially  like  this :  "  A  blue  flag  by  day  ana  blue 
light  by  night  placed  in  the  draw-head,  or  on  the  i)latform  or  step  of 
the  car  at  the  end  of  a  train,  or  car  standing  on  a  main  track  or  siding, 
denotes  that  car  repairmen  are  at  work  underneath.  The  car  or  tram 
4  thus  protected  must  not  be  counled  or  moyed  until  the  blue  simal  is 
removed  by  the  repairmen."  Tnis  is  certainly  a  very  efficient  rule,  and 
if  faithfully  and  carefully  observed  would  give  reasonable  protection  to 
repairmen. 

The  plaintiff  contends  that  it  was  under  the  circumstances  of  this 
case  a  question  for  the  jury  to  determine  whether  the  defendant  for  the 
protection  of  its  repairmen  engaged  in  a  peculiarly  hazardous  work 
should  not  have  promul^ted  such  a  r.ule  or  one  substantially  as  efficient. 
The  only  rule  the  defendant  had  made  bearing  upon  this  case  was  as 
follows:  "  A  red  flag  bj  day  and  a  red  lantern  by  night,  or  any  signal 
violently  given,  are  signals  of  danger,  on  pjerceiving  which  the  train 
must  be  brought  to  a  full  stop  as  soon  as  possible,  and  not  proceed  until 
it  can  be  done  with  safety." 

This  rule  seems,  from  its  phraseology,  to  have  been  mainly,  if  not 
exclusively,  intended  for  the  government  of  moving  trains,  and  was  not 
very  well  adapted  for  the  protection  of  men  under  stationary  cars 
upon  side  tracks  engaged  in  making  repairs.  There  was  no  rule  pro- 
hibiting the  removal  ox  the  signal,  and  the  signal  was  not  intended 
exclusively  for  the  protection  of  such  men,  nor  did  it  give  notice  that 
human  life  was  in  dan^r. 

It  matters  not  that  there  was  a  custom  or  ru^e  among  the  repairmen 
in  the  employ  of  the  defendant  at  Mechanicville  that  they  should  place 
a  red  flag  at  each  end  of  the  cars  which  they  were  repairing.  It  does 
not  appear  that  that  rule  was  regularly  promulgated  by  the  defendant, 
or  that  obedience  to  it  was  required  by  the  defendant ;  nor  does  it 
appear  that  it  was  printed  or  generally  known  to  the  engineers  engaged 
in  running  trains. 

It  appears  that  it  was  a  common  and  frequent  occurrence  for  engines 
and  cars  to  be  switched  irpon  the  side  tracks  at  Mechanicville  without 
any  check  or  hindrance  from  any  one  having  control  of  the  tracks  at 
that  place,  and  thus  the  repairmen  engaged  under  and  about  cars  seem 
to  have  been  exposed  to  constant  peril. 

We  do  not  perceive  how  it  was  possible  to  say  as  matter  of  law 
that  the  rules  of  the  defendant  were  proper  and  sufficient  for  the  pro- 
tection of  its  repairmen,  and  that  it  snould  not  have  taken  greater  pre- 
cautions, by  rules  or  otherwise,  for  their  safety.  We  think  the  lacts 
should  have  been  submitted  to  the  jury  and  that  the  nonsuit  was 
improper. 

The  judgment  should  be  reversed  and  new  trial  ordered,  costs  to 
abide  event. 

All  concur,  except  Eabl,  J.,  not  voting,  and  Millbb,  J.,  taking  no 
part. 

Judgment  reversed. 
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Bebwsteb,  ab  Ex'b,  bto.,  AppPty  v.  Cabkes,  Besj^U. 
December  7,  1886. 

DBED-—  AsSIGNHBNT  18  "  CONTBTANCE"  -—  NOTICE. 

The  afisignment  of  a  mortgage  and  the  satisfaction  of  the  same  are  "  convey- 
ances "within  the  meaning  of  the  recording  act. 

The  recording  of  an  assignment  of  a  mortgage  is  notice  to  a  purchaser  of  the 
equity  of  redemption,  and  payments  made  by  nim  to  the  assignor  after  the  assign- 
ment are  invalid  and  do  not  bind  the  assignee.* 
AoENCT — Implied  Power. 

An  attorney  authorized  to  receive  the  interest  on  a  bond  and  mortgage  has  no 
implied  authority  to  receive  the  principal,  f 

Appeal  by  pkintiff  from  a  jud^ent  of  the  general  term,  fifth  depart- 
ment, entered  upon  an  order  which  affirmed  a  judgment  of  foreclosure 
and  sale,  entered  upon  the  report  of  Hamilton  Waixl,  referee,  in  favor 
of  the  plaintiff,  on  the  17th  day  of  February,  1886. 

This  was  an  action  to  foreclose  a  mortgage  on  lands  in  Cattaraugus 
county,  executed  by  CjJvin  Dodge  and  wife  to  Philip  Verplanck,  as 
trustee  for  Mary  A.  Miller  and  John  B.  Miller,  infants,  dated  March 
10^868,  recorded  March  80, 1868,  for  $4,000. 

Verplanck  having  been  succeeded  in  die  trust  by  James  W.  Taylor 
assigned  the  mortgage  to  Taylor  as  trustee  for  said  infants,  by  assignment 
dated  Au^gust  2, 1869,  recorded  February  12,  1873. 

By  assignment  dated  June  28,  1877,  recorded  July  14,  1877,  Taylor 
assigned  the  mortgage  to  Mary  A.  V.  Webster,  formerly  Mary  A. 
Miller,  one  of  the  persons  for  whom  he  held  it  in  trust. 

By  assignment  dated  August  24,  1878,  recorded  Au^t  24,  1883, 
Mary  A.  v .  Webster  assigned  the  mortgage  to  the  plaintiff  in  this 
action. 

There  was  due  at  the  time  of  the  assignment  from  Taylor  to  Webpfer, 
$1,000  of  the  principal,  the  balance  having  been  previously  paid. 

When  Taylor  assigned  to  Mrs.  Webster,  in  1877,  he  delivered  to  her 
the  bond  and  mortgage,  and  they  have  never  since  been  in  Taylor's 
possession,  but  have  oeen  kept  constantly  by  E.  A.  Brewster,  who 
was  Mrs.  Webster's  attorney,  and  who  is  the  present  plaintiff. 

Taylor  was  permitted,  on  behalf  of  the  holder  of  the  mortj^ige,  to 
collect  tlie  interest,  but  was  never  authorized  by  either  Mrs.  Webster 
or  the  plaintiff  to  receiye  any  part  of  the  principal. 

The  only  answer  in  the  action  was  by  defendant,  Spencer  Cames, 
who  set  up  payment  of  $1,000  of  the  principal  to  Taylor  in  January, 
1880. 

Calvin  Dodge,  the  mortgagor,  executed  a  mortgage  to  Spencer  Cames, 
dated  October  4,  1868,  recorded  January  31,  1871,  on  part  of  the  same 
premises  covered  by  the  plaintiff's  mortgage. 

The  Cames  mortgage  was  foreclosed,  and  the  property  therein 
described,  except  a  part  released,  was  conveyed  to  Cames  by  sheriff's 
deed  dated  March  27,  1875,  recorded  March  30,  1876. 

After  the  assignment  from  Taylor  to  Webster,  Cames  made  the 

*See  25  Eng.  Bep.  855 ;  87  Hun,  409 ;  61  Mich.  582. 

fSee  Coondoo  y.  Wat9<m,  9  App.  Cas.  561 ;  S.  C,  86  Eng.  Rep.  172,  178.  note. 
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following  payments  to  Taylor;  June  8,  1878,  $35  for  interest,  for 
which  defendant  produced  on  the  trial  a  receipt  signed  "  Jas.  W. 
Taylor,  attorney  for  mortgagee.** 

December  4^  1879,  $35  for  interest,  for  which  defendant  produced 
on  the  trial  a  receipt  signed  "  Jas.  W.  Taylor,  attorney  for  mortgagee.^' 

In  January,  1880,  Games  sent  to  Taylor  two  drafts,  one  for  $300, 
which  had  previously  been  sent  to  Taylor  and  returned  to  Camee,  at 
the  latter's  request,  and  the  other  for  $700,  both  payable  to  Taylor  indi- 
vidually. 

Taylor  never  paid  any  part  of  the  amount  so  received  to  the  plaintiff, 
and  plaintiff  never  knew  or  heard  of  such  payment  until  after  this  suit 
was  Drought 

At  the  time  of  sending  these  drafts  by  letter  to  Taylor,  Games 
reouested  that  the  bond  and  mortgage  be  assigned  to  Thansful  Games. 

Defendant  never  requested  that  the  mortfifage  be  canceled. 

The  question  presented  was  as  to  the  validity  of  the  paymentin  Janu- 
ary, 1880.  At  that  time  the  bond  and  mortgage  in  suit  beloi^ed  to 
the  plaintiff,  and  were  in  his  possession. 

The  plaintiff  never  in  any  way  au£horized  Taylor  to  receive  any  of 
Iheprincipal  on  the  mortgf^. 

Tne  referee  decided  that  the  payment  of  $1,000  on  the  principal, 
made  by  Games  to  Taylor  in  January,  1880,  was  a  valid  payment  on 
the  bond  and  mortgage  in  suit,  and  binding  on  the  plaintiff,  and  gave 
judgment  accordingly,  and  the  plaintiff  appealed  to  the  general  term 
where  the  judgment  was  affirmed  and  plaintiff  appealed  to  this  court 

E.  A.  Brewster^  for  appellant.     O.  8.  Van  Ocrder^  for  respondents. 

MiLLEB,  J.  Under  the  Revised  Statutes  —  1  R.  S.  763,  §  41  — 
the  recording  of  an  assignment  of  a  mortgage  is  not,  of  itself,  notice  of 
such  assignment  to  a  mortgagor,  his  heirs  or  personal  representatives, 
so  as  to  invalidate  any  payment  made  by  them,  or  either  of  them,  to 
the  mortgagee. 

The  section  of  the  statute  above  cited  cannot  be  said  to  apply  to  the 
facts  which  are  presented  for  consideration  in  the  case  under  advise- 
ment, as  is  apparent  from  a  careful  reading  of  the  same. 

The  defendant  who  made  the  payment  was  not  the  mortgagor,  nor 
his  heir,  nor  his  personal  representative.  He  was  the  purchaser  of  the 
equity  of  redemption,  and  became  seized  of  the  premises  subject  to  the 
mortgage.  He  was  not,  therefore,  a  party  named  in  the  statute,  or 
from  its  phraseology  intended  to  be  embraced  within  its  terms.  If  the 
statute  was  desired  to  include  a  purchaser  of  the  mort^ged  premises, 
it  no  doubt  woiud  have  so  stated,  and  thus  made  it  manifest  toat  such 
was  its  intention. 

Nor  was  the  payment  made  to  the  mortgagee,  the  party  named,  but 
to  a  third  person,  who  claimed  to  act  for  the  owner  of  the  mortgage, 
without  any  authority,  at  any  time,  to  receive  payments  upon  the  principal. 

It  would  seem,  therefore,  that  the  statute  cited,  does  not  embrace 
any  such  case  as  is  presented  by  the  evidence  here,  and  if  the  payments 
made  can  be  upheld  it  must  be  upon  some  other  and  entirely  different 
ground. 
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This  is  sought  to  be  done,  and  reliance  is  placed  upon  Jones 
Mortgages,  §  791 ;  and  Heermanax.  EUaworth,  64  N.  Y.  159,  which,  it 
is  daimed,  bear  upon  the  construction  which  is  given  to  section  41  of 
the  statute. 

In  Jones  on  Mortgs^s,  the  notice,  it  is  said,  must  be  given  to  the 
owner  of  the  equity  of  rciiemption,  in  order  to  protect  flie  assignee 
4i^nst  payments  made  in  gooa  faith  by  the  mortgagor,  or  the  party 
liable  to  pajr  the  mortga^  to  the  assignor,  that  the  recording  oi  the 
assignment  is  not,  of  itself,  such  notice  of  the  assignment  as  wul  afford 
such  protection.  This  didnj^m  would  seem  to  be  in  direct  conflict  with 
the  general  rule  relating  to  the  effect  to  be  given  to  the  assignments  of 
mortgages  when  placed  on  record,  and  to  conveyances  to  subsequent 
purchasers  of  the  mortgaged  premises  who  take  title  subject  to  the 
mortgage.  It  is  a  weU-established  principle  of  law  that  the  assignment 
of  a  mortgage,  and  the  satisfaction  of  the  same,  are  conveyances  within 
the  meamng  of  the  recording  act.  Van  Keuren  v%  OorJknSy  66  N.  Y. 
77 ;  Wesibrook  v.  Oleaaon^  79  id.  26 ;  Decker  v.  Baiccy  83  id.  215 ;  Bacon 
V.  Van  Sohoonoveny  87  id.  446. 

Taylor,  to  whom  the  payments  in  controversy  were  made  by  defend- 
ant Games,  was  the  owner  of  the  mortgage,  and  assigned  the  same  to 
Mrs.  Webster,  which  assignment  was  recorded  on  the  14th  of  July, 
1877.  This  was  before  the  payment  from  Carnes  to  Taylor  in  1880 
was  made,  and  was  a  notice  to  all  subsequent  purchasers,  or  incumbran- 
cers of  the  mortgaged  property,  and  to  all  persons  who  might  afterward 
have  any  dealing  with  Taylor  in  regard  to  the  mortgage. 

Games,  in  making  payments  on  the  mortgage  after  the  recording  of 
the  assignment,  was  a  purchaser  subsequent  to  Mrs.  Webster,  whose 
title,  by  virtue  of  the  assignment,  was  previously  recorded. 

Under  the  recording  act,  therefore,  Carnes  was  chargeable  with 
notice  that  the  mortgage,  which  he  intended  to  pay,  had  been  assigned 
by  Taylor  to  another  party,  Mrs.  Webster,  who  subsequently  assigned 
her  rights  therein  to  the  plaintiff. 

The  record  of  an  assignment  of  a  mortgage  is  constructive  notice  to 
aU  persons  of  the  rights  of  the  assignee,  save  as  excepted  by  the  stat- 
ute.  VieU  V.  Jvdson,  82  N.  Y.  32. 

In  the  case  cited,  it  is  laid  down  in  the  opinion  by  Frnqn,  J.,  that 
the  recording  of  an  assignment  furnishes  protection  against  any  subse- 
quent assi^ment  of  the  same  mortgage,  or  any  unauthorized  discharge, 
and  is  notice  that  the  rights  of  the  mortgagee  are  gone,  and  that  he  can 
neither  assign  nor  discharge  the  instrument.  This  case  is  directly  in 
pointy  and  very  distinctly  covers  the  (question  presented.  The  record 
of  the  assi^ment  here,  as  in  the  case  cited,  was  an  ample  protection  to 
the  plaintSPs  daim,  and  notice  to  Games  that  Taylor  nad  disposed  of 
his  interest  in  the  mortgage. 

In  Heermams  v.  EUsioorthy  evpra^  the  action  was  upon  a  demand 
against  the  defendant  for  money  loaned  by  the  plaintiff's  ass^or,  and 
it  was  held  that  it  is  the  duty  of  an  assignee  of  a  non-negotiable  chose 
in  action,  in  order  to  protect  himself  against  payment  by  the  debtor  to 
the  original  creditor,  to  notify  the  former  of  the  assignment,  and  that 
in  an  action  upon  the  demand  where  such  a  payment  is  established,  the 
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bnrden  of  proving  notice  prior  to  payment  is  upon  the  plaintifi.  No 
question  arose  as  to  the  constructive  notice^  or  tne  eflEect  of  the  record- 
ing act,  and  the  case  cited,  therefore,  is  not  in  point. 

Inasmuch  as  upon  the  recording  of  the  assiffnraent  Cames  had 
constructive  notice  thereof,  it  is  not  material  whether  he  had  notice 
otherwise  sufficient  to  put  him  upon  inquiry  that  Taylor  had  ceased  to 
be  the  owner  of  the  mortgage.  It  may  be  remarked,  however,  that 
before  the  assignment  of  the  mortgage  by  Taylor  to  Webster,  the 
receipts  were  signed  by  Taylor  individually,  and  subsequent  to  the 
assignment  they  were  signed  by  him  as  attorney  for  the  mortgagee, 
thus  disclosing  and  noticing  the  defendant  that  Taylor  had  ceasea  to 
be  the  owner  of  the  mortgage,  and  that  he  only  acted  as  attorney  for 
the  owner.  Having  this  information,  it  would  seem  to  have  been  the 
duty  of  the  aefendant  to  have  made  further  inquiry  as  to  the  owner- 
ship of  the  mortgage  before  making  payments. 

As  to  the  claim  of  the  defendant?  counsel  that  the  omission  of  Tay 
lor  to  produce  the  bond  and  mortgage  when  Carnes  made  payments 
thereon  does  not,  in  this  case,  show  that  Cames  had  no  right  to  make 
such  payments  to  him,  it  may  be  remarked  that  if  constructive  notice 
was  given  of  the  assignment  bv  the  recording  thereof,  then  it  is  not 
material  to  discuss  the  effect  of  Taylor's  not  producing  the  bond  and 
mortgage.  If,  however,  any  question  can  arise  as  to  the  non-prodoo- 
tion  of  the  bond  and  mortgage,  it  is  a  complete  answer  to  the  position 
taken,  that  although  Taylor  had  authority  to  collect  interest,  snch 
authority  did  not  authorize  him  to  receive  the  principal.  This  was 
held  in  SmUh  v.  Kidd,  68  N.  Y.  130 ;  S.  C,,  23  Am.  Rep.  157,  where 
it  is  said,  in  the  opinion  by  Kapallo,  J.,  that  it  is  incumbent  on  the 
debtor  who  makes  a  payment  to  an  attorney  to  show  that  the  securi- 
ties were  in  the  attorney's  possession  on  each  occasion  when  the  pay- 
ments were  made,  and  that  it  is  not  incumbent  on  the  creditor  to  show 
notice  to  the  debtor  of  the  withdrawal  of  the  papers  from  the  possession 
of  the  attorney. 

Under  these  circumstances  there  is  no  ground  for  claiming  that  plain- 
tiff is  estopped  from  denying  the  right  of  Taylor  to  receive  the  princi- 
pal due  upon  the  mortgage.  There  is  no  foundation  for  the  position 
that  Taylor,  as  agent,  had  any  authority  from  the  plaintiff  beyond  that 
which  authorized  him  to  receive  the  interest,  or  that  the  plaintiff  was 
chargeable  with  negligence  in  his  failure  to  give  notice  to  the  defend- 
ant Cames  that  he  was  the  assignee  of  the  mortgage.  As  the  referee 
erred  in  his  conclusion,  and  the  Gteneral  Term  in  affirming  his  judg- 
ment, the  judgment  should  be  reversed  and  a  new  trial  granted^  with 
costs  to  abide  me  event. 

All  concur,  except  BuasB,  Ch.  J.,  not  voting. 

Judgment  reversed. 
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SVPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 


Commonwealth  v.  Julius. 

November  28,  1886. 
Intoxicating  Liquobs.  • 

Under  Public  Statutes,  chapter  100,  forbidding  the  sale  of  liquor  to  an  intoxi- 
cated person,  it  is  ntf  defense  that  the  seller  did  not  know,  at  the  time  of  making 
the  sale,  that  the  buyer  was  intoxicated. 

Complaint  under  Public  Statutes,  chapter  100,  charging  the  defend- 
ant with  selling  liquor  to  an  intoxicatea  person.  At  the  trial  in  the 
superior  court,  the  defendant,  at  the  close  of  the  evidence,  asked  the 
court  to  instruct  the  jury  that  the  defendant  must  have  sold  liquor  to 
an  intoxicated  person,  knowing  him  to  be  intoxicated  at  the  time  when 
the  sale  was  made  in  order  for  the  jury  to  convict  him. 

The  court  declined  to  give  this  instruction,  but  instructed  the  jury 
that  it  was  immaterial  whether  the  defendant  knew  that  the  person  was 
intoxicated  at  the  time  of  the  alleged  sale.  That  if  the  person  was  in 
fact  then  and  there  an  intoxicated  person  and  the  defendant  sold  him 
liquor  as  alleged  in  the  complaint,  it  was  sufficient  to  warrant  a  convic- 
tion. The  jury  returned  a  verdict  of  guilty  and  the  defendant  alleged 
exceptions. 

H.  N.  Shepa^dy  assistant  attorney-general,  for  Commonwealth.  T 
J.  Oa/rgcMiy  for  defendant. 

By  the  Codet.  It  has  been  too  'often  decided  to  be  now  open  to 
question,  that  guilty  knowledge  that  one  is  acting  in  violation  of  law  is 
not  essential  to  the  offense  of  unlawfully  selling  intoxicating  liquor,  and 
that  whoever  has  a  license  is  bound,  at  his  own  peril,  to  keep  within 
the  terms  of  it.  CommonweaUh  v.  Uhrig^  138  Mass.  492 ;  Uommonr 
weaUh  V.  Finnegan^  124  id.  324 ;  Roberge  v.  Bumhcmhy  id.  277  ; 
Commonwealth  v.  EmmxmSy  98  id.  6.  In  the  case  at  bar  the  jury  have 
found  that  the  defendant  sold  liquor  to  an  intoxicated  person.  The 
statute  does  not  make  guilty  knowledge  by  the  defendant  one  of  the 
elements  of  the  offense,  and  the  court  rightly  instructed  the  jury  that  it 
was  immaterial  whether  the  defendant  knew  that  the  person  to  whom 
he  sold  was  intoxicated. 

Exceptions  overruled. 


Cooper  v.  Johnson. 
November  24, 1886. 

FlXTUBBS. 

A  boUer  and  iron  tank  used  in  connection  with  the  boiler  placed  in  a  bnilding 
by  the  tenants  at  wiU,  upon  a  foundation  of  brick  and  cement  to  keep  them  tight 
and  in  place,  and  which  could  be  equaUy  weU  used  elsewhere,  remain  personal 
property.* 

Action  of  replevin  to  recover  one  express  wagon,  one  harness,  three 
kettles,  one  upright  tubular  boiler,  twenty-horse  power,  one  iron  tank, 

«  See  22  Eng.  Rep.  816;  28  id.  462. 
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one  iron  press,  one  platform  scales,  several  ladles  and  shovels,  one  iron 
tank  for  Doilii^  grease,  one  small  iron  kettle  and  piping  connected  with 
boilers. 

At  the  trial  in  the  superior  com*t  theplaintiflE  offered  evidence  tend- 
ing to  show  that  on  January  26, 1886,  William  H.  Winslow  &  Co.  con- 
veyed to  him  by  bill  of  sale  certain  articles  named  in  the  plaintiff^  s 
writ  to  secure  him  of  certain  indebtedness  of  said  Winslow  &  Co.  to 
him.  On  the  day  the  plaintiff  took  the  bill  of  sale  he  was,  and  had 
been  for  a  number  of  years,  the  foreman  of  the  shop,  where  Winslow 
&  Co.  were  carrying  on  the  business  of  rendering  grease,  and  where 
most  of  the  articles  were,  and  where  he  had  been  foreman  for  a  number 
of  years.  Winslow  &  Co.  were  tenants  at  will  of  the  Misses  Kicbols. 
The  bnildine  occupied  was  a  low  story  and  a  half  structure,  with  a  floor 
of  eartJi,  and  apt  to  be  wet  in  winter. 

The  plaintiff,  at  the  time  the  bill  of  sale  was  delivered,  had  the  key 
to  the  building,  and,  so  far  as  known,  held  it  at  the  time  of  the  attach* 
ment.  The  plaintiff  further  offered  evidence  tending  to  show  that  the 
defendant  attached  the  propertyin  question  on  the  twenty-second  of 
June,  upon  a  writ  against  said  Winslow  &  Co.,  and  in  favor  of  the 
Misses  iTichols,  for  rent.  Also,  that  he  made  a  demand  upon  the 
defendant  for  the  property  attached. 

Upon  the  cross-examination  plaintiff  testified  that  the  upright  tubular 
boiler  was  placed  upon  a  foundation  of  brick-work  and  cement,  the 
edges  of  the  brick-work  upon  which  the  boiler  was  placed  bein^ 
cemented  before  the  boiler  was  placed  thereon,  to  keep  it  ti^ht,  and 
that  the  iron  oblong  tank  was  similarly  placed.  These  articles  were 
placed  there  by  Winslow  &  Co.  The  defendant,  a  deputv  sheriff, 
offered  in  evidence  the  writ  and  officer's  return,  upon  whicn  the  attach- 
ment was  made,  and  also  evidence  tending  to  show  that,  when  he  made 
the  attachment,  the  door  of  the  building  was  unlocked  and  no  one  was 
in  possession,  and  he  procured  a  key  from  the  Misses  Nichols  and  locked 
the  door,  putting  on  a  new  lock.  The  defendant  contended  that  the 
tank  and  upright  boiler  were  a  part  of  the  realty. 

The  court  instructed  the  jury  as  to  the  boiler  and  tank,  that  for  the 
purposes  of  this  trial  the  inry  would  not  be  justified  in  finding  that 
either  was  part  of  the  realtv,  but  both  were  to  be  taken  as  personal 
property.  The  jury  found  for  the  defendant  as  to  the  scales  and  one 
Kettle  and  for  the  plaintiff  as  to  the  rest  of  the  articles,  and  the  defend- 
ant alleged  exceptions. 

C.  W.  Itichardsony  for  plaintiff.     C.  Sewally  for  defendant, 

C.  Allen,  J.  There  was  no  contradictory  evidence,  and  it  is  assumed 
by  both  parties  that  the  facts  testified  to  by  the  plaintiff's  witnesses 
were  true.  It  thus  appears  that  the  boiler  and  tank  were  placed  in 
the  building  by  Winslow  &  Co.,  who  were  tenants  at  will.  Whether 
their  tenancy  had  ended  or  not  is  not  mentioned  in  the  bill  of  exceptions. 
The  boiler  was  placed  in  a  foundation  of  brick-work  and  cement,  the 
edges  of  the  brick-work  being  cemented  before  the  boiler  was  placed 
thereon  to  keep  it  tight,  that  is  in  place.  The  tank  was  similarly 
placed.    It  is  apparent  that  these  articles  could  be  used  equally  well 
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elsewhere,  and  that  the  fastening,  eiich  as  it  was,  was  merely  to  keep 
them  in  place.  They  were  easily  removable.  There  is  nothing  to 
show  that  the  defendant  contended  at  the  trial  that  a  reasonable  time 
for  their  removal  had  expired,  and  no  such  question  is  presented  by  the 
bill  of  exceptions.  The  boiler  and  tank  remained  personal  property, 
and  indeed  were  so  treated  by  the  defendant  and  the  owners  of  the 
building  in  making  tiie  attacnment.  HubbeU  v.  East  Cambridge 
Savinffs  Banky  132 liass.  448;  Carpenter  v.  WdUcer^  140  id.  416. 
Exceptions  overmled. 


MoBBs  t;.  Walffsohk. 

Noyember26,  1886. 
Nbw  Tbial— Jitrob  was  Constable. 

The  fact  that  one  of  the  jurors  was  a  constable,  and  was  thos  exempt  by 
statate  from  jury  duty,  does  not  entitle  a  i>arty  to  a  new  trial,  as  of  right. 

Action  of  review  of  a  judgment  obtained  by  the  defendant  in  review, 

r*nst  the  plaintifi  in  review,  wherein  the  principal  question  tried  was 
alleged  misconduct  of  the  defendant  in  review,  acting  as  a  constable 
of  the  city  of  Boston,  in  the  collection  of  a  claim  of  the  plaintiff  in  review, 
from  one  Hellbach,  in  violation  of  section  45,  chapter  159  of  the  Pub- 
lic Statutes.  The  case  was  tried  in  the  superior  court  before  a  jury,  and 
a  verdict  was  rendered  for  the  plaintiff  in  review.  After  the  verdict, 
the  plaintiff  in  review  filed  a  motion  in  the  case  that  the  verdict  be  set 
aside,  and  for  a  new  trial,  ^^  because  one  of  the  jurors  who  heard  said 
case  was  disqiialified  from  acting  as  a  juror,  he  l>eing  at  the  time  a  con- 
stable of  the  city  of  Chelsea;  all  ot  which  was  not  known  to  the 
defendant  in  review  until  after  the  verdict  in  said  case."  At  the  hear- 
ing  upon  said  motion  it  was  shown  b^  the  evidence  of  the  defendant 
in  review,  and  his  counsel,  who  tried  the  cause,  and  by  other  evi- 
dence which  was  not  controverted  by  the  plaintiff  in  review,  that  Hu^h 
H.  MoOann,  the  juror  referred  to  in  said  motion,  wa&  at  the  time  of  said 
trial,  a  constable  of  the  city  of  Ohelsea ;  that  tiiat  fact  was  not  known 
to  either  the  defendant  in  review  or  his  said  counsel  until  after  the  ver- 
dict, and  that,  had  either  of  them  known  that  fact,  they  would  have 
challenged  said  McOann  for  cause  or  peremptorilv.  These  facts  not 
being  controverted  by  the  plaintiff  in  review,  were  found  proved  by  the 
court. 

The  court  ruled  that  these  facts  furnished  no  legal  and  sufficient  ground 
for  granting  said  motion,  and  overruled  the  same.  To  which  rulings 
the  defendant  in  review  alleged  exceptions. 

A.  F.  Means,  for  plaintiff.    /. «/.  CuUer,  for  defendant. 

By  the  Ooubt.  A  constable  is  exempt  from  serving  as  a  juror. 
Pub.  Stats.,  chap.  170,  §  2.  But  if  a  constable  is  clearly  drawn  and 
serves  as  a  juror,  this  does  not  entitle  a  party  to  a  new  trial  as  of  right. 
Upon  this  point  the  case  of  Mv/nroe  v.  Bmgham,  19  Pick.  368,  is 
decisive. 

Exceptions  overruled. 
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Bbokwith  v.  Ohbshibb  Bailboad  Co. 

Noyember  24»  1886. 
.  Cabbisr  —  Rbmoval  of  Pabbbngbr  without  Arbest. 

A  railroad  company  may,  for  proper  cause,  remove  a  passenger  from  a  train  at 
any  regular  passenger  station  without  arresting  him  or  delivering  him  to  an  officer 
at  the  station. 

Action  of  tort  for  an  assault,  in  forcibly  removing  tbe  plaintifE  fro»ii 
the  cars  of  the  defendant  road.  At  the  trial  in  the  superior  court  tlie 
plaintiflE  offered  evidence  tending  to  show  that  she  was  a  minor  of  the 
age  of  nine  years  and  was  traveling  in  the  care  and  custody  of  lier 
mother.  They  took  the  cars  of  the  defendant  ix)ad  at  Fitchburg,  intend- 
ing to  go  to  Marlboro,  N.  H.  The  mother  purchased  a  ticket  for  her- 
seK,  but  none  for  the  plaintiff,  and  the  plaintiff  was  unprovided  with 
any.  Soon  after  the  train  started  the  conductor  came  along  and 
demanded  the  fare.  The  mother  surrendered  her  ticket  and  he  there- 
upon asked  for  a  half  ticket  for  the  plaintiff,  or  the  payment  of  half 
fare,  but  the  mother  diBclined  to  pay  the  plaintiff's  fare.  The  fare 
remaining  unpaid,  the  conductor  removed  the  plaintiff  from  the  train 
at  Ashbumham,  a  r^ular  station  on  the  deiendant  road,  taking  her 
from  the  seat  in  which  she  was  riding. 

The  presiding  justice  in  the  charge  to  the  jury  read  the  section  197* 
of  chapter  112  of  the  Public  Statutes,  and  ruled  that  the  only  legal 
method  of  removing  a  person  from  the  car  of  a  steam  railroad  corpora- 
tion for  non-payment  of  fare  was  by  a  railroad  police  officer,  wiose 
duty  it  was,  upon  the  arrival  of  the  train  at  some  station,  to  place  such 
a  person  in  charge  of  an  officer  to  be  taken  to  a  place  of  lawful  deten- 
tion ;  and  inasmuch  as  the  plaintiff  was  otherwise  removed,  the  defend- 
ant, by  reason  solelv  of  its  neglect  to  comply  with  the  provisions  of 
this  statute,  was  guilty  of  an  assault  upon  the  plaintiff,  for  which  she 
was  entitled  to  nominal  damages.  The  jury  returned  a  verdict  for  the 
plaintiff  in  the  sum  of  $250.  The  deiendant  alleged  exceptions  to 
rulings  of  the  court. 

Pierce  dkStUes,  for  plaintiff.     O.  A.  Torrey^  for  defendant. 

Holmes,  J.    We  agree  with  the  argument  of  counsel  for  the  defend- 

♦  Public  Statutes,  chapter  112,  section  197,  is  as  follows  :  Whoever  fraudulently 
evades  or  attempts  to  evade  the  pajment  of  a  toll  or  fare  lawfully  established  by  a 
railroad  corporation,  or  street  railway  company,  either  by  giving  a  false  answer  to 
the  collector  of  the  toll  or  fare,  or  by  traveling  beyond  the  point  to  which  he  has 
pa^d  the  same,  or  by  leaving  the  train  or  car  without  having  paid  the  toll  or  fare 
established  for  the  distance  traveled  or  otherwise,  shall  forfeit  not  less  than  $5  nor 
more  than  ^0.  Whoever  does  not  upon  demand  first  pay  such  toll  or  fare  shall  not 
be  entitled  to  be  transported  for  any  distance  and  may  be  ejected  from  a  street  rail- 
way car  ;  but  no  person  shall  be  removed  from  a  car  of  a  steam  railroad  corporation, 
except  as  provided  in  section  18  of  chapter  108,  nor  from  a  train,  except  at  a  regular 
passenger  station. 

Pubuc  Statutes,  chapter  104,  section  18,  is  as  follows :  If  a  passenger  upon  a  rail- 
road train  refuses  to  pay  his  fare,  or  is  noisy  or  disorderly,  a  railroad  police  oflBcer 
may  arrest  him  without  a  warrant,  and  remove  him  to  the  baggage  or  other  suitable 
car  of  such  train  and  confine  him  there  until  the  arrival  of  the  train  at  some  station, 
where  such  passenger  can  be  placed  in  charge  of  an  officer,  who  shall  take  him  to  a 
place  of  lawful  detention. 
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ant  that,  if  the  meaning  of  the  words  of  Pablic  Statutes,  chapter  112, 
section  197  — Stat  1874,  chap.  372,  §  150— *'no  person  shall 
be  removed  from  a  car  of  a  street  raiboad  corporation,  except  as 
provided  in  section  18  of  chapter  103"  — Stat.  1874,  chap.  372, 
§  146  —  had  been  to  take  away  the  right  of  such  corporation  to 
remove  from  a  train  a  person  who  does  not  pay  his  fare,  without 
arresting  him,  as  provided  in  the  section  referrea  to,  there  would  have 
been  no  reason  for  adding  the  further  words  '*  nor  from  a  train,  except 
at  a  regular  passenger  station."  If  the  passenger  is  arrested,  chapter  103, 
section  18  requires  the  removal  to  be,  not  only  at  a  station,  but  at  a 
station  where  the  passenger  can  be  placed  in  cnarge  of  an  oflScer,  etc. 

The  statute  seems  to  us  to  speak  of  removal  from  a  car  by  way  of 
partial  antithesis  to  removal  from  a  train  and  to  refer  to  such  removals 
from  a  car,  as  are  provided  for  in  chapter  103,  section  18,  that  is  to 
removals  "  to  the  baggage  or  other  suitable  car  of  such  train."  We  are 
of  opinion  that,  when  proper  cause  exists  for  removal,  but  the  company 
does  not  deem  it  necessarv  to  arrest  the  passenger,  the  statute  does  not 
prohibit  putting  him  o£E  the  train  at  a  regular  passenger  station  without 
arrestingnim. 

Apart  from  the  clause  which  we  have  construed,  there  is  no  doubt 
of  the  company's  right  to  put  off  the  infant,  whether  by  the  contract 
for  her  carriage,  if  any  was  made  with  her,  or  with  her  mother,  she 
was  a  passenger,  and  as  such  was  not  entitled  to  be  carried  unless  paid 
for.  Public  Stat.,  chap.  112,  §  107.  She  did  not  stand  on  the 
the  same  footing  as  her  mother's  parasol,  as  was  suggested  by  counsel. 

Exceptions  sustained. 


Rawson  v.  Dofnbb. 

November  24, 1886. 
Afpbal  —  Bond  of  Trustee  —  Approval  op. 

Plaintiif  moved  to  dismiss  the  trustee's  appeal  from  the  district  to  the  superior 
court  upon  the  ground  tiiat  the  trustee  had  not  filed  a  bond  approved  either  hj 
the  court  or  the  plaintiff.  The  clerk's  record,  as  finally  amended,  stated  that 
the  trustee  had  ''filed  a  bond  not  approved  or  disapproved  hy  said  court,  as  no 
motion  was  made  by  either  party  requesting  approval  or  disapproval."  Held, 
that  the  clerk's  record  must  be  taken  to  mean  that  there  was  no  formal  action  by 
the  judge,  but  that  the  sureties  were  deemed  by  him  to  be  sufficient,  and,  as 
thus  construed,  there  was  a  sufficient  compliance  with  the  statute  to  give  the 
superior  court  jurisdiction. 

Action  of  contract,  brought  in  the  first  district  court  of  Southern 
"Worcester,  in  Worcester  county,  to  recover  one  month's  rent.  Tlie 
H.  N.  Slater  Manufacturing  Company  was  summoned  as  trustee. 
From  the  record  of  the  said  district  court  it  appeared  that  the  defend- 
ant  was  defaulted ;  that  the  trustee  appeared  and  filed  an  answer ;  that 
interrogatories  were  filed  and  answered,  and  issue  was  joined ;  that, 
after  due  hearing,  the  H.  N.  Slater  Manufacturie  Company  was  charged 
as  trustee  of  the  said  Dofner.  From  this  judgment  the  said  trustee 
appealed  to  the  superior  court,  and,  as  stated  in  the  record  of  said  dis- 
trict court,  "  files  a  bond  not  approved  by  said  court,  with  sureties  in 
the  sum  of  $200,^*  to  prosecute  the  appeal. 
Vol.  VIII.  — 66, 
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In  the  superior  court  the  plaintiff  moved  that  the  tmstee's  appeal  be 
diemifised  because  the  trustee  did  not  file  a  bond  with  sufficient  sureties, 
approved  either  by  the  court  or  plaintiff,  according  to  the  statute  in 
such  cases  made  and  provided.  Thereupon  the  clerk  of  the  district 
court  asked  leave  to  amend  the  record  so  that  it  should  read  in  place  of 
the  written  words,  "  filed  a  bond  not  approved  b v  said  court,'^aB  fol- 
lows: "  Filed  a  bond,  not  approved  or  disapproved  by  said  court,  as  no 
motion  was  made  by  either  party  requesting  approval  or  disapproval, '^ 
and  that  said  record  might  stand  as  thus  amended.  The  superior 
court  discharged  the  trustee  upon  its  answer,  and  the  plaintiff  appealed. 

C.  L  Jiawsony  for  plaintiff.     TT.  S.  B.  HophinBy  for  trustee. 

C.  Allen,  J.  The  true  construction  of  the  record,  as  amended,  of 
the  district  court  is  that  the  sureties  were  sufficient,  but  that  the  bond 
was  not  approved  or  disapproved  by  said  court  as  approval  or  dimp- 
proval.  This  must  mean  that  there  was  no  formal  action  by  the 
judge,  but  that  the  sureties  were  deemed  by  him  to  be  sufficient. 
Construed  thus,  there  was  a  sufficient  compliance  with  the  requirements 
of  the  statutes  to  give  jurisdiction  to  the  superior  court  Fub.  Stats., 
chap.  155,  §  29  ;  chap.  154,  §§  89,  52 ;  8tat.  1882,  chap.  95. 

No  other  question  being  presented  in  the  plaintiff's  brief,  the  entry 
must  be  judgment  affiirm^. 

Judgment  affirmed. 


Commonwealth  v.  0*Leaey. 
November  24,  1886. 

Criminal  Law  —  Sale  of  Liquor  to  Minor  as  Agent. 

A  ooBtract  for  a  sale  of  intoxicating  liquor  made  with  a  minor,  as  the  agent  of 
a  disclosed  principal,  is  a  sale  to  the  minor,  for  the  use  of  another  person,  within 
the  meaning  of  Public  Statutes,  chapter  100,  section  9,  and  it  may  be  so  aUeged 
in  the  complaint. 

The  person  for  whose  use  the  sale  was  made  need  not  be  aUeged. 

Complaint  charging  an  ille^l  Bale  of  intoxicating  liquor  to  Jane 
O'Connell,  a  minor.  At  the  tnal  in  the  superior  court,  the  following 
were  admitted  by  the  parties  to  be  the  facts  for  the  purpose  of  the 
trial.  That  on  a  certain  day  in  June,  1884,  the  said  Jane  O'Oonnell 
was  a  minor  under  the  age  of  twenty-one  years;  that  her  moUier,  a 
woman  of  full  age,  furnished  her  with  money  and  sent  her  to  the 
defendant's  place  of  business  in  New  Bedford  to  buy  a  half  pint  of 
whisky;  that  she  told  defendant  that  her  mother  sent  her  for  a 
half  pint  of  whisky  for  her  own,  the  mother's,  use ;  that  thereupon 
t&e  defendant  dehvered  the  whisky  to  Jane,  the  mother  not  bemg 
present,  and  Jane  paid  him  for  it  with  the  money  so  furnished  by  her 
mother.  She  then  carried  it  to  her  mother  and  aelivered  it  to  her  for 
her  mother's  use. 

The  defendant  was  duly  licensed  at  the  time  to  seU  intoxicating 
liquor  and  could  lawfully  sell  and  deliver  it  to  the  mother  personally. 
The  defendant  asked  the  court  to  rule  that  an  allegation  of  sale  to  Jane 
could  not  be  sustained  upon  these  facts,  ss  Jane  was  the  agent  of  a 
discloped  principal.     This  the  court  refused,  and  instructed  the  jury 
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that  upon  these  facts,  if  believed,  the  jtirv  was  warranted  in  law  in 
convicting  the  defendant.  The  jury  found  a  verdict  of  guilty  and  the 
defendant  alleged  exceptions. 

£,  J.  Shermany  attorney-general,  for  Commonwealth.  J.  Brovony 
for  defendant. 

Field,  J.  The  defendant  is  charged  with  unlawfully  selling  intoxi- 
cating liquor  to  one  Jane  O'Connell,  a  minor.  By  the  admitted  facts  it 
appears  that  the  contract  of  sale  was  made  by  the  defendant  with  Jane 
as  the  agent  of  her  mother,  an  adult  person,  and  the  defendant  at  the  time 
of  the  sale  knew  this  and  delivered  the  liquor  to  Jane,  who  was  a  minor, 
for  the  use  of  her  mother.  The  decisions  under  the  provisions  of  the 
statute  which  prohibit  the  sale  of  intoxicating  liquor  without  license  or 
authority,  are  to  the  effect  that  a  sale  by  an  unlicensed  person  to  the 
agent  of  an  undisclosed  principal  may  be  aUeged,  either  as  a  sale  to  the 
agent  or  to  the  principal,  but  that  a  sale  by  an  unlicensed  person  to  an  | 
a^nt  whose  principal  was  disclosed  at  the  time  of  the  sale  must  be 
alleged  as  a  sale  to  the  principal.  Commonwealth  v.  KirnbaUy  7  Mete. 
309 ;  Commonwealth  v.  McGv/irey  11  Oray,  460 ;  Commonwealth  v. 
VerUy  12  id.  124;  Commonwealth  v.  Remtyy^  2  id.  608;  Comfmcn-^ 
weaWi  V.  Oormlevy  133  Mass.  580.  Statutes  1875,  chapter  99,  section 
6,  clause  4,  provides  ^'that  no  sale  of  liquor  shall  be  made  on  the 
premises  described  in  the  license  to  a  person  known  to  be  a  drankard, 
or  to  an  intoxicated  person,  or  to  a  minor."  Under  this  provision  of 
the  statutes  it  was  held  that  the  sale  and  delivery  by  a  licensed  person 
of  intoxicating  liquor  to  a  minor  for  the  use  of  another  person,  altnough 
the  fact  that  tne  nquor  was  bought  for  another  person  was  undisclosed, 
was  not  a  sale  to  a  minor.  uomm/mweaUh  v.  LattiivoiUe^  120  Mass. 
385 ;  Commonwealth  v.  Finnega/n^  124  id.  324 ;  Oodda/rd  v.  Burn- 
hamy  id.  578.  In  consequence,  perhaps,  of  these  last  decisions,  the 
statute  1880,  chapter  239,  section  3,  was  passed,  by  which  the  clause  of 
section  6,  chapter  99,  statute  1875,  which  has  been  above  recited,  was 
amended  by  adding  to  it  these  words :  "And  that  no  sale  or  delivery  of 
intoxicating  liquor  shall  be  made  to  a  minor  for  his  parent's  use,  or  for 
the  use  of  any  other  person ;  or  to  a  person  who  is  known  to  have  been 
intoxicated,  within  the  six  months  next  preceding."  The  commission- 
ers on  the  Public  Statutes  reported  these  two  provisions  together, 
without  any  verbal  changes,  but  in  enacting  the  Public  Statutes,  slight 
changes  were  made,  although  it  is  plain  that  no  change  in  the  law  was 
'  intended.  Public  Statutes,  chapter  100,  section  9,  clause  4,  provides  as 
follows :  "  That  no  sale  or  delivery  of  liquor  shall  be  made  on  the 
premises  described  in  the  license  to  a  person  known  to  be  a  drunkard,  to 
an  intoxicated  person,  or  to  a  person  who  is  known  to  have  been  intoxi- 
cated within  tne  six  months  next  preceding,  or  to  a  minor  for  his  own 
use,  the  use  of  his  parent,  or  of  any  other  person." 

The  ground  of  the  distinction  between  the  two  classes  of  cases  which 
have  b^n  cited  was  said  to  be  that  a  sale  by  an  unlicensed  person  was 
a  prohibited  sale,  without  regard  to  the  person  to  whom  tne  sale  was 
made,  and  the  purchaser  was  named  in  the  complaint  only  for  the  pur- 
pose of  identi^ng  the  offense,  but  that  a  sale  by  a  licensed  person  to  a 
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minor  was  only  prohibited  because  the  sale  was  to  a  minor,  and  the 
minority  of  the  purchaser  was  a  constituent  element  of  the  offense, 
and  it  was  said  that  the  mischief,  which  the  statute  of  1875  was  designed 
to  remedy,  was  the  possession  of  intoxicating  liquor  by  a  minor  for  his 
own  use.  As  under  the  Public  Statutes  the  sale  or  delivery  by  a 
licensed  person  to  a  minor  is  eaually  an  offense,  whether  made  for  the 
use  of  the  minor  or  the  use  of  any  other  person,  tlie  analogy  of  the 
cases  upon  sales  by  an  unlicensed  person  shows  that  if  the  princi- 
pal is  understood  at  the  time  of  the  sale,  the  sale  may  well  be  alle&ed 
as  a  sale  to  the  minor.  But  in  the  case  at  bar,  the  principal  was  dis- 
closed and  it  must  be  conceded  by  the  admitted  facts  that  not  only  the 
title  to  the  whisky  passed  by  the  sale  from  the  defendant  to  the 
mother,  but  if  the  sale  had  been  upon  credit,  the  credit  would  have 
been  given  solely  to  the  mother,  and  the  contention  of  the  defendant  is 
that  by  the  rules  of  pleading  the  act  of  the  defendant  could  not  be 
alleged  as  a  sale  to  the  minor,  but  should  have  been  alleged  as  a  sale  to 
the  mother,  and  a  delivery  to  the  minor  for  the  mother's  use.  But  we 
think  that  a  contract  for  the  sale  of  intoxicating  liquor,  made  with  a 
minor  as  the  agent  of  a  disclosed  principal,  is  a  sale  to  a  minor,  for  the 
use  of  another  person,  within  the  meaning  of  the  statute,  and  that  it 
may  be  so  alleged  in  the  complaint.  It  is  true,  perhaps,  that  technical 
words  in  a  complaint  must  be  held  to  have  their  technical  legal  mean- 
ing, and  other  words  their  common  and  popular  meaning,  and  that 
statutes  may  use  both  technical  and  common  words  in  an  unusual  sense, 
and  that  in  such  case  it  might  not  be  sufficient  in  a  complaint  to  follow 
merely  the  words  of  the  statute,  but  our  cases  show  that  in  complaints 
for  selling  intoxicating  li<}uors  to  a  person  in  violation  of  the  statutes 
relating  to  intoxicating  liquors,  the  word  "  selling  "  is  not  used  in  its 
techniod  legal  sense,  b^use  it  includes  an  exchan^  by  way  of  barter, 
as  well  as  a  sale  for  money,  and  is  supported  by  evidence  of  a  sale  to  a 
person  as  the  agent  of  an  undisdoeed  principal,  where  the  property 
passes  not  to  the  agent  but  to  the  principal. 

In  common  speech,  as  well  as  by  the  words  of  the  statute,  the  delivery 
of  intoxicating  liquor  to  a  minor  under  a  contract  of  sale  made  with 
him,  as  the  agent  of  a  disclosed  or  undisclosed  principal,  is  a  sale  to  the 
minor  for  the  use  of  the  principal.  The  complaint  charges  an  unlaw- 
ful sale  to  a  minor,  and  it  may  be  argued  that  the  legal  construction  of 
the  charge  is  that  the  defendant  unlawfully  sold  to  a  minor,  for  his 
own  use,  and  that,  if  the  sale  was  to  a  minor  for  the  use  of  his  parent,  ' 
or  any  other  person,  this  should  be  alleged  in  the  complaint,  and  that 
there  is  a  variance.  This  raises  the  question  whether  a  complaint  for 
unlawfully  selling  intoxicating  liquor  to  a  minor  should  allege  either 
that  the  ekie  was  made  for  his  own  use,  or  the  use  of  his  parent,  or  for 
the  use  of  any  other  person.  It  is  manifest  that,  if  the  use  must  be 
alleged,  only  one  use  can  be  alleged  in  one  count,  and  that  the  proof 
must  conform  to  the  allegation.  The  statute  intended  to  prohibit  all 
sales  or  deliveries  of  intoxicating  liquor  to  a  minor,  and  the  enumera- 
tion of  the  uses  in  the  statute  of  1880  was  to  remedy  the  defect  of  the 
statute  of  1875,  which,  as  held  by  this  court,  only  prohibited  the  sale  or 
delivery  of  intoxicating  liquor  to  a  minor,  for  his  own  use.  The  ground 
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on  which  it  is  contended  that  the  person  for  whose  use  the  sale  was 
made  mnst  be  alleged  is  that  it  is  necessary  to  identify  the  offense,  which 
is  the  ground  on  which  it  has  been  held  here  that  the  person  to  whom 
the  sale  was  made  mnst  be  alleged,  or  he  mnst  be  alleged  to  be  a 
person  unknown.  But  it  has  never  been  held  here  that  the  price  at 
which  the  liquor  was  sold,  or  that  the  quality  or  kind  of  intoxicating, 
liquor  -sold,  must  be  alleged.  There  is  clearly  some  limit  to  the  neces- 
sity of  allegations  for  the  purpose  of  identifying  the  offense.  It  has 
been  said  tnat  the  offense  ought  to  be  so  far  identified  that  the  defend- 
ant may  know  what  char^  he  has  to  meet,  and  may  be  able  afterward 
to  plead  a  former  conviction  or  acquittal.  As  it  is  the  same  offense, 
whether  the  liquor  was  sold  for  the  use  of  the  minor,  or  for  the  use  of 
his  parent,  or  for  any  other  person,  and  the  gist  of  the  offense  is  the 
unlawful  sale  of  intoxicating  liquor  to  a  minor  for  the  use  of  any  per- 
son, we  are  of  the  opinion  that  the  person  for  whose  use  the  sale  was 
made  need  not  be  alleged.  The  act  of  the  defendant  is  defined  with 
sufficient  certainty  by  charing  him  at  a  time  and  place  named,  with 
selling,  unlawfully,  Intoxicating  liquor  to  one  Jane  O'Connell,  who  was 
then  and  there  a  minor. 
Exceptions  overruled. 


Way  v.  Mullbtt. 

November  24, 1886. 

MoBTGAOB— Power  of  Salb— Foreclosure— Redemption— Tender. 

The  mortgagor  of  a  "  power  of  sale  mortgage"  may  bring  a  biU  in  equity  to 
reaeem  after  tne  mortgagee  has  oommenoed  advertising  the  premises  for  sale  for 
condition  broken,  and  before  the  sale  actually  takes  place,  notwithstanding  that 
up  to  that  time  he  has  made  no  tender  of  the  amount  due  on  the  mortgage.  Pub. 
Stats.,  chap.  181,  §§  21,  27. 

DsvBNS,  J.,  dissents. 

Bill  in  eqnity  to  redeem  land  from  two  mortgages.  At  the  hearing 
before  a  single  instice  the  conrt  found  as  follows : 

I  find  that  tne  defendant  held  a  mortgage,  popularly  known  as  a 
power  of  sale  mortgage,  that  the  interest  was  overdue  thereon,  and 
that  by  its  terms  the  defendant  was  entitled  to  sell  the  premises  and 
advertised  the  same  for  sale. 

I  further  find  that,  although  plaintiff  knew  that  the  interest  was 
overdue,  he  neither  tendered  such  interest,  nor  made  any  offer  of 
tender,  which  it  was  pjossible  for  defendant  to  accept.  That  although 
repeatedly  plaintiff  said  he  would  pay  the  same,  was  ready  to  pay  the 
same,  eto.,  on  being  nrged  to  make  any  actual  offer  or  tender  thereof, 
wholly  failed  to  do  so,  and  had  no  intention  of  delivering  to  defendant 
any  sum  which  he  could  accept.  I  further  find  that,  while  defendant 
was  ready  to  receive  the  interest  only,  had  the  same  been  tendered,  he 
also  claimed  the  costs  of  advertising  the  same  for  sale,  etc.,  etc,  should 
also  be  paid  ;  that  the  charges  and  costs  claimed  were  not  unreasonable, 
if  they  nad  any  right  to  charge  for  counsel  fees  paid  by  them  for 
preparation  of  papers  for  advertising ;  that  they  did  claim  for  this  $25, 
which  was  a  reasonable  sum. 

I  find  that  although  plaintiff  objected  to  charges  as  unreasonable,  he 
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fafled  to  make  any  actual  offer  or  tender  whatever,  althongh  reoneeted 
60  to  do  if  he  objected  to  any  of  the  charges  incurred  bj  the  aef end- 
ant.  I  find  that  both  as  to  interest  and  charges  the  plaintiff  not  only 
failed  to  make  any  actual  tender,  but  wholly  neglected  and  practically 
refused  so  to  do  when  requested.  On  the  whole  case  I  was  of  opinion 
that  the  bill  should  be  dismissed,  and  that  by  filing  the  bOl  the  plaintiff 
did  not  deprive  the  defendant  of  his  right  to  advertise  and  sell  the 
mortgaged  property. 

The  court  ordered  the  bill  dismissed,  and,  at  the  reauest  of  the 
plaintiff,  reported  the  case  for  the  determination  of  the  full  court 

JE  M.  Bigelawj  for  plaintiff.  F.  E.  Bryant  and  W.  B.  Durante  for 
defendant. 

Gardner,  J.  The  defendant  was  the  holder  of  two  mortgages  with 
power  of  sale,  upon  breach  of  their  conditions.  The  plaintiff  was  the 
owner  of  the  equities.  The  defendant  advertised  the  mortgaged  prem- 
ises for  sale  on  the  3d  of  April,  1885,  for  breach  of  the  conditions  of 
the  mortgages.  The  bill  was  filed  April  1, 1885,  and  the  subposna  was 
served  upon  the  defendant  personally  about  three  hours  before  the 
time  appointed  for  the  sale.  The  plaintiff  also  cansed  to  be  recorded 
in  the  registrv  of  deeds  for  the  county  of  Suffolk  the  memorandum, 
required  by  r  nblic  Statutes,  chapter  126,  section  1 3.  The  plaintiff  at  the 
sale  gave  notice  to  all  parties  present  that  this  bill  had  oeen  filed  and 
that  the  memorandum  above  mentioned  had  been  recorded.  The  only 
question  raised  is  whether  the  plaintiff  has  the  right  to  redeem  the  mort- 
gaged premises. 

The  person  entitled  to  redeem,  where  the  condition  of  a  mortgage 
has  been  broken,  may,  at  any  time  ''  before  the  expiration  of  the  three 
years  limited  for  the  redemption  and  either  before  or  after  an  entry  for 
breach  of  the  condition,  bnng  a  suit  for  redemption,  without  a  previ- 
ous tender,  and  may,  in  such  suit,  offer  to  pay  such  sum  as  shall  be 
found  due  from  him."  Pub.  Stats.,  chap.  181,  §  27.  The  statute  of 
1798,  chapter  77,  which  provided  that  a  bill  to  redeem  must  set  forth 
a  payment,  or  tender  of  payment,  of  the  sum  due,  was  held  by  this 
court  in  TirreU  v.  MerriUy  17  Mass.  116,  to  require  the  mortgagor  to 
make  the  best  calculation  he  could  and  tender  at  his  peril.  The  statute 
gave  him  no  remedy  if  he  failed  to  tender  the  exact  amount.  The 
injustice  of  this  provision  was  so  apparent  that  the  court  suggested  in 
the  opinion  that  the  legislature  make  some  change  in  the  statute.  The 
act  of  1821,  chapter  85,  was  passed,  which  provided  that  when  a  mort- 
gagor, having  a  right  to  redeem,  shall  bring  his  bill  within  three  years 
after  the  mortgagee  shall  have  obtained  possession,  ^'  and  shall  in  his 
bill  offer  to  pay  such  sum  as  shall  be  found  justly  and  equitably  due 
•     .     .     sucn  offer  shall  have  the  like  force  and  enect  as  a  tender  of 

J  payment,  or  performance,  made  before  the  commencement  of  the  suit." 
n  the  Revised  Statutes,  chapter  107,  section  18,  some  changes  were 
made  and  the  same  provisions  and  requirement  were  enacted  as  are 
now  contained  in  Public  Statutes,  chapter  181,  section  27. 

The  provisions  of  this  statute  apply  to  power  of  sale  mortgages  of 
real  estate.    By  the  terms  of  the  mortgage,  upon  default  in  the  per- 
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formance  of  its  conditions,  the  right  of  the  mortgagee  or  his  assigns  to 
sell  attached  at  once,  and  as  it  was  a  power,  coupled  with  an  interest, 
it  could  not  be  revoked  by  the  mortgagor.  Cranston  v.  Craney  97 
Mass.  459 ;  jBaU  v.  JSlisSj  118  id.  564.  After  breach  of  the  condi- 
tion the  mortgagor  had  no  remedy  at  law.  His  right  of  redemption 
was  gone,  subject  to  the  equitable  nght  which  he  might  pursue  prior  to 
the  sale  under  the  power.  If  the  sale  was  complete  and  the  convey- 
ance made  of  the  estate  in  accordance  with  the  terms  of  the  mortgage, 
the  mortgagor  lost  not  only  his  legal  but  his  equitable  right  of  redem^ 
tion,  and  an  unconditional  estate  passed  to  the  purchaser.  But  until 
the  power  is  executed,  the  relation  of  the  mortgagor  and  mortgagee 
remams  independent  of  the  power  to  sell.  It  is  reserved  to  be  put  in 
operation  upon  breach  of  the  condition  wherever  the  mortgagee  may 
determine.  He  may  decide  not  to  execute  the  power,  but  may  choose 
to  take  possession  for  foreclosure,  in  the  manner  pointed  out  by  the 
statute  in  those  cases  where  the  mortgage  contains  no  power  of  sale, 
and  wait  three  years  for  the  foreclosure  to  be  completed  —  Pub.  Stats., 
chap.  181,  §  1  — or  he  may  pursue  some  other  remedy  pointed  out  by 
the  statute.  The  power  in  tne  mortgage  to  sell,  unexecuted,  leaves  the 
estate  as  it  would  be  if  no  such  power  existed.  Shaw  v,  Norfolk 
Co.  R.  Co.^  5  Gray,  162,  182.  "  The  right  of  redemption,  which 
is  the  true  indicium  of  a  mortgage,  remams  in  the  mortgagor  and 
his  representatives  until  it  Bhafl  oe  foreclosed  by  entry  or  judg- 
ment with  possession,  as  prescribed  by  law,  or  until  availing  himself  of 
his  power  tne  mortgagee  shall  have  made  a  conveyance,  pursuant  to  it, 
to  some  one  who  shall  intend  to  purchase  an  irredeemable  estate." 
Eaton  V.  Whiting,  3  Pick.  484, 491.  The  Public  Statutes  have  enacted 
in  substance,  that  the  sale  of  mortgaged  premises  made  pursuant  to  a 
power  of  sale  contained  in  the  mortgage,  will  operate  as  a  foreclosure. 
"When  the  condition  of  a  mortgage  has  been  brolcen,  the  mortgagor,  or 
auy  person  lawfully  claiming  or  holding  under  him,  may  redeem  the 
mortgaged  premises  unless  the  mortgagee,  or  some  person  lawfully 
holding  under  him,  has  obtained  possession  of  such  premises  for  a  breacn 
of  the  condition,  and  has  continued  that  possession  for  three  years,  or 
unless  a  sale  of  such  premises  has  been  made  pursuant  to  a  power  of  sale 
contained  in  the  mortgage."  Pub.  Stats.,  chap.  181,  §  21.  Tne  last  clause 
of  this  section,  relating  to  a  sale,  is  here  enacted  for  the  first  time. 

In  Eaton  v.  Whittn^g^  vhi  supra,  it  was  intimated  that  the  fore- 
closure was  not  complete  until  a  conveyance  was  made  to  the  purchaser 
at  the  sale.  In  Cranston  ▼.  Crane,  97  Mass.  459,  the  opinion  of  the 
court  stated  that  the  foreclosure  was  made  complete  by  the  sale.  The 
last  clause  of  this  section  was  evidently  enacted  for  the  purpose  of 
fixing  the  time  when  a  foreclosure  is  complete  under  the  execution  of  a 
power  of  sale  in  a  mortgage.  The  section  treats  of  those  who  may 
redeem,  and  when  they  may  redeem,  and  of  nothing  more.  It  does 
not  change  the  law  which  was  in  force  when  this  provision  was  enacted 
except  to  determine  when  the  mortgagor  may  redeem  the  mortgaged 
premises.  By  its  terras  until  a  sale  of  the  premises  is  completed,  the 
mortgagor,  or  any  person  claiming  under  him,  may  redeem  the  same. 

It  IS  apparent  from  the  Public  Statutes,  chap.  181,  sections  21  etseq.^ 
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title  Bedemption,  that  a  mortgagor  conid  resort  to  two  oonrses  for 
redemption  of  his  mortgage,  iirst.  He  could  pay  or  tender  the 
amount  due  to  the  mortgagee.  If  the  tender  was  not  accepted  it 
would  not  prevent  the  foreclosm^,  unless  a  suit  was  commenced  within 
a  I  ^ear  after  the  tender  was  made.  §  25.  Second.  He  oonld  bring  a 
suit  without  a  previous  tender,  as  appears  by  sections  27,  29. 

We  do  not  think  that  the  sections  of  the  statute  relating  to  tender 
contain  the  only  resource  for  the  redemption  of  a  power  of  sale 
mortgage.  Section  24  provides  that  "  the  tender  may  be  made  at  any 
time  before  the  expiration  of  the  three  years  limited  for  redemption, 
and  either  before  or  after  an  entry  for  breach  of  the  condition  ; "  and 
if  the  mortgagee  does  not  accept  the  tender  and  discharge  the  mort- 
gage the  mor^cagor  may  recover  the  premises  by  a  suit  in  equity  for 
redemption.  The  language  of  this  section  is  similar  to  that  oi  section 
27  already  quoted,  relating  to  bringing  suit  without  a  tender.  It  con- 
tains no  reference  to  mortgages  with  power  of  sale,  and  no  allusion  to 
the  last  clause  of  section  21. 

In  Ora/nston  v.  Crane^  vhi  supraj  it  has  been  held  that  section  24 
applies  to  such  mortga^.  The  court  say  in  that  case  that  the  tender 
of  the  amount  due  and  payable  upon  the  mortgage  did  not  operate  to 
defeat  the  right  to  sell  under  the  power,  unless  a  suit  to  redeem  was 
brought  within  a  year  afterward.  This  decision  was  rendered  many 
years  before  the  enactment  of  the  Public  Statutes.  We  think  that  sec- 
tion 27  applies  with  equal  force  to  mortg^es  with  power  of  sale.  In 
the  one  "  the  tender  may  be  made  at  any  time  before  the  expiration  of 
the  three  years  limited  for  redemption."  In  the  other  "  tne  person 
entitled  to  redeem  may,  at  any  time  before  the  expimtion  of  the  three 
years  limited  for  redemption  .  .  .  bring  a  suit  for  redemption 
without  a  previous  tender,  and  may  in  said  suit  offer  to  pay,"  etc.,  etc. 
If  one  section  is  applicable  to  mortgages  with  power  of  sale,  it  is  diflB- 
cult  to  determine  why  the  other  does  not  apply.  The  several  sections 
under  the  title  "  redemption  "  contain  the  only  provisions  provided  by 
statute  for  the  redemption  of  power  of  sale  mortgages.  The  same  pro- 
visions are  apj)licable  to  mortgages  with  and  without  such  power.  The 
foreclosure  in  one  case  is  complete  upon  the  sale  under  the  power  for 
breach  of  condition;  in  the  other  upon  the  expiration  of  the  three 
years  limited  for  redemption.  Before  the  foreclosure  in  either  case  is 
complete,  the  mortgagor  may  resort  to  either  of  the  methods  provided 
by  tne  statute  under  the  title  ^^  redemption."  Pub.  Stats.,  chap.  181, 
§§  21  et  seq. 

In  the  case  at  bar,  the  plaintiff  brought  his  suit  in  equity  to  redeem 
before  the  sale  of  the  premises  had  been  made,  pursuant  to  the  power 
of  sale  contained  in  the  mortgage.  In  his  bill  the  plaintiff  alleges  that 
he  is  "  willing  and  ready  to  pay  any  and  all  sums  of  money  that  may 
be  due  under  either  of  said  mortgages."  Even  if  the  statute  was  manda- 
tory in  requiring  him  to  offer  to  pay  such  sum  as  shall  be  found  due,  the 
plaintiff  has  complied  with  its  provisions.  A  majority  of  the  court  are 
of  the  opinion  that  the  plaintiff  has  brought  himself  within  the  terms 
of  the  statute,  and  that  he  is  entitled  to  redeem  the  estate,  upon  paying 
what  is  due  the  mortgagee.  Under  Public  Statutes,  chapter  181,  section 
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S8,  theoanrt  rnnst  deteimine  what  sams  are  dne  on  the  mortgages.  To 
regain  hia  legal  title  and  possession,  the  plaintiff  must  pay  mat  is  acta'^ 
aUy  due  up  to  the  time  of  redemption.  Adams  y.  Brotony  7  Onsh. 
S90.  It  is  within  the  discretion  of  the  oonrt  to  award  costs  to  either 
par^.  Pnb.  Stats.,  chap.  181,  §  2». 
Decree  accordingly. 

DISSKKTINO  OPINION. 

DtiVlNs,  J.  I  am  nnable  to  concur  in  l^e  opinion  of  the  majority 
of  the  court*  On  examining  the  facts  found,  it  will  be  seen  that  the 
question  presented  by  the  case  at  bar  is  whether  after  breach  of  condi- 
tion of  a  mortgage  by  faUnre  to  pay  the  debt  secored  thereby,  which 
mortgage  contained  a  power  of  sale  to  be  executed  by  the  mortgagee 
or  bis  assi^ee,  and  after  the  execution  of  such  power  had  commenced 
by  advertasii^  the  p^misee  for  sale,  the  mortgagor,  not  only  failing  to 
make  any  aotaid  tender,  but  wholly  ne^lectii^,  practically  refusing  to 
do  so,  may  deprive  the  mortptgee  of  his  right  to  sell  the  mortg^ed 
property,  except  subject  to  the  right  of  redemption,  by  simply  filing  a 
bill  in  equity  offering  to  redeem  and  notifying  purchasers  of  such  fil- 
ing. In  the  opinion  of  the  conrt  this  question  is  determined  in  favor 
of  the  piiintiff  s  contention  by  section  31,  chapter  181,  Public  Statutes 
and  also  by  section  27,  chapter  181. 

Section  21,  chapter  181,  Public  Statttes,  provides  that  **  when  the 
condition  of  a  mortgi^  has  been  broken,  the  mortgagor,  or  any  person 
lawfully  holding  under  him,  may  redeem  the  mortge^^  premises,^ 
unless  the  mort^gee,  or  some  person  lawfully  holding  or  claiming  unde^ 
him,  has  obtained  possession  of  such  premises  for  a  breach  of  the  oon^- 
ditiott  and  has  continued  that  possession  for  three  years,  or  unless  a^ 
sale  of  such  premises  has  been  made,  pursuant  to  a  power  of  sale^eon-. 
tained  in  the  mortgage."    This  seems  to  me  a  misconstruction  of  liiis. 
section,  by  reason  of  the  failure  to  connect  it  with  those  which  IbUow.^ 
The  section  21  having  provided  he  marf  redeem  and  when  he  may  dos 
80,  the  section  22  proceeds  to  provide  what  ^^  the  person  entitled  to> 
redeem"  —  it  would  seem  as  described  in  the  previous  section  —  shall 
do,  which  is  that  he  shall  pay  or  tender  the  debt  or  performance  of  the: 
condition.    If  these  sections  are  successively  connected,  section  21  can: 
have  no  bearing  on  the  case  at  bar,  as  no  tender  was  made.    Thai  the^ 
are  thus  conneded  is  shown,  not  only  bv  dieir  own  langm^c^  but  by 
reacting  the  four  sections  that  follow.    Taken  together,  tliese  six  gen- 
tians constitute  a  system  by  which  a  party  entitled  to  redeem  may  pay 
or  tender  performance  within  three  years  after  possession  taken   or 
before  sale  of  the  premises  under  a  power,  and,  having  so  paid  or  ten« 
dered,  may  have  a  year  thereafter  within  which  to  commence  a  suit, 
even  if,  at  the  time  of  the  commencement  of  the  suit,  the  three  years 
may  have  expired,  or  the  sale  have  becto  made.    The  section  25  nega- 
tively thus  enacts,  by  providing  that  *^  tlie  tender,  if  not  adcepted,  shall 
not  prevent  the  f oreclostire  ofthe  right  of  redemption,  ttnl^ss  a  suit  is 
commenced  within  a  year  after  the  tender  is  made."    Thti  le^lation 
contained  in  these  sections,  excepting  the  clause  as  to  a  sale  under  & 
power,  is  found  in  the  Revised  Statutes,  chapter  107,  sectiorts  12  to  1 7 
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and  has  been  continued  since.  The  construction  here^ven  is  that 
attributed  to  them  in  Adorns  v.  Brovm^  7  Cash.  220.  Tne  only  effect 
of  the  introduction  of  the  claase  as  to  sale  under  a  power  is  to  provide 
the  means  of  defeating  such  a  sale  by  a  payment  or  tender.  If  my 
view  of  section  21,  chapter  181,  is  correct,  it  is  still  necessary  for  me  to 
consider  whether  the  plaintiff  may  not  maintain  this  bill  by  virtue  of 
Public  Statutes,  section  27,  chapter  181  —  Rev.  Stat.,  chap.  107,  g  18 ; 
Gen.  Stats.,  chap.  140,  §  19  —  relied  upon  also  'in  the  opinion  of  the 
coart.  If  he  nught  do  so,  I  should  concur  in  the  result  reached,  even 
if  not  in  the  construction  ascribed  to  section  21.  The  section  27  provides 
that  a  suit  for  redemption  may  be  brought,  with  or  without  a  previous 
tender  by  the  person  entitled  to  redeem  "  at  any  time  before  tne  expi- 
ration of  three  years  limited  for  the  redemption  and  either  before  or 
after  an  entry  lor  a  breach  of  the  condition."  It  will  be  observed  that 
in  this  section  no  mention  is  made  of  any  power  of  sale  which  might 
be  contained  in  the  mortgage  or  of  any  effect,  which  might  be  produced 
thereon  by  commencing  sach  a  sait.  What  is  properly  known  as  a  power 
of  sale  mortgage  is  a  combination  of  two  instruments.  The  one  a 
security  for  a  debt  or  other  obligation  by  a  mortgage  of  property,  to 
which  the  usual  incidents  of  the  nght  to  foreclose  on  the  part  of  the 
creditor,  and  to  redeem  on  the  part  of  the  debtor,  are  attacned.  The 
other  is  a  power  in  the  nature  of  a  trust  to  sell  the  premises  and  devote 
the  proceeds  to  the  payment  of  the  debt.  The  latter  is  to  be  executed, 
according  to  its  terms,  except  so  far  as  its  effect  or  execution  may  be 
controlled  by  the  statutes.  The  donor  cannot  revoke  it,  as  it  is  coupled 
with  an  interest. 

The  rights  of  a  creditor,  who  is  mortgagee  and  also  donee  of  a  power 
are  not  less  distinct,  because  one  instrument  instead  of  two  is  used  to 
state  them.  At  the  time  the  legislation  we  are  discussing  was  origi- 
nally passed,  power  of  sale  mortgages  were  not  familiar  secnrities.  It 
has  been  recently  provided  as  above  stated  by  statute  —  §§  21  to  26  — 
that  the  power  of  sale  contained  in  a  mortgage  may  be  affected  by  a 
tender  made  previous  to  a  sale  of  the  premises,  provided  suit  be  brought 
thereon  within  one  year.  By  this  provision,  these  powers  to  sell  are 
necessarily  controlleci,  but  no  similar  provision  is  found  in  section  27. 
The  fact  that  the  sections  which  relate  to  suits  brought  upon  ten^ 
der  made,  the  effect  of  such  tender  in  defeating  the  power  of  sale  is 
distinctly  stated,  while  no  allusion  is  made  thereto  in  section  27,  strongly 
indicates  that  the  power  to  sell  is  not  defeated  by  a  bill  brought  with- 
out previous  tender,  and  that  such  a  bill  affects  the  creditor,  only  as  he 
is  mortgagee  and  not  as  he  is  donee  of  a  power.  No  reason  suggests 
itself  to  my  mind  why  this  distinction  exists  between  these  sections  21 
and  27,  except  that  in  a  proceeding  under  section  27,  if  brought  with- 
out previous  tender,  it  was  not  contemplated  that  the  power  of  sale 
would  be  affected.  Gramston  v.  Crams^  97  Mass.  459  ;  MorUagtte  v. 
Dawea^  12  Allen,  397,  are  both  cases  in  which  the  court  discuss  the 
effect  of  a  tender  upon  the  power  of  sale.  While  it  is  not  so  decided, 
nor  stated  in  terms,  they  both  apparently  proceed  on  the  theory  that 
tiie  only  mode  in  which  a  power  to  sell  may  be  defeated  is  by  tender. 

It  is  readily  understood  why  legislation  might  intervene  to  prevent 
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the  exercise  of  a  power  to  sell  granted  by  the  debtor,  when  such  debtor 
was  ready  to  pay  or  tender  his  debt,  as  it  has  done  under  section  21, 
but  it  is  not  so  conceivable  why  it  shotdd  do  so,  when  the  debtor  fails 
to  do  any  thing  toward  complying  with  his  obligation.  Nor  do  I  find 
it  easy  to  suppose  that  the  prompt  remedy  intended  to  be  obtained  by 
a  power  of  sale  can  be  defeated  by  so  simple  a  device  as  filing  a  bill 
alleging  a  willingness  to  nay  after  a  refusal  to  pay  or  tender  any  thing. 
That  upon  filing  such  a  bill  the  court  might  issue  an  injunction  restrain- 
ing the  sale  in  its  discretion,  is  true,  but  that  discretion  will  be  applied 
to  the  circumstances  and  governed  by  them.  The  applications  for  such 
orders  have  been  fe^uent  and  thev  have  been  carefully  investigated 
by  the  justices  of  this  court,  yet  if  the  law  be  as  claimed  by  the  plain- 
tiff, sucli  investigation  has  been  idle,  as  all  that  could  be  attained  by 
an  injunction  was  readUy  obtained  without  invoking  that  process. 

The  law  on  this  subject  is  bo  controlled  by  statute,  that  authorities 
from  England  or  other  States  have  less  value  than  on  legal  subjects, 
the  discussion  of  which  depends  on  ^neral  principles,  but  it  has  been 
held  elsewhere  that  a  bill  to  redeem  does  not  suspend  tne  power  to  sell. 
Adams  v.  ScoU^  7  W.  R.  213 ;  Rhodes  v.  Buekl/md.^  16  Beav.  212 ; 
Benjamin  v.  Longhoroughy  31  Ark.  210.  It  is  contended  that  the 
cases  of  Eaton  v.  Whiting^  3  Pick.  484 ;  Shaw  v.  J^orfolk  County  B, 
B.  Co.j  5  Gray,  181,  sustain  the  position  that  nling  a  bill  with 
an  offer  to  pay  wnat  is  due  will  suspend  the  exercise  of  a  power  of 
sale.  Eaton  v.  Whiting  decides  only  that  the  interest  of  a  mortgagee 
is  not  attachable  on  mesne  process  at  law,  and  further  that  the  fact  that 
the  mortgagee  has  a  power  of  sale,  which  he  has  not  executed,  does  not 
chan^  the  relation  of  mortgagor  and  mortgagee,  "  if  such  was  the 
relation  created  by  the  instrument  separate  from  the  power."  In  other 
words,  the  power  to  sell,  possessed  oy  the  mortgagee,  had  not  added 
any  qualities  which  enlarged  the  estate  in  him,  so  as  to  render  it  sub- 
ject to  his  debts  by  attachment  and  levy.  Shaw  v.  Norfolk  County 
B.  B.  is  very  similar  in  principle.  Of  such  an  instrument,  it  is  there 
said  "  it  was  not  less  a  mortgage  than  it  would  otherwise  have  been, 
because  the  grantees  were  invested,  by  special  agreement,  with  an  addi- 
tional authority  beyond  what  they  would  have  possessed  without  it,  and, 
which  they  had  no  right  to  exercise  except  under  an  express  stipulation, 
and  as  long  as  they  took  no  advantage  of  it  and  nothing  was  done 
under  it,  the  rights  and  interests  of  the  respective  parties  to  the  con- 
veyance, and  their  relations  to  each  other,  were  in  no  respect  affected 
by  it."  This  gives  no  color  to  the  idea  that,  because  the  power  exe- 
cuted has  no  effect  on  the  mortgage  relation,  it  cannot  be  executed  if 
the  mortgagor  seeks  to  redeem  tne  mortgage.  Both  opinions  in  terms 
treat  the  mortgage  relation,  created  by  tne  instrument,  "  as  separate 
from  the  power."  In  neither  of  the  cases  had  there  been  any  attempt 
to  execute  the  power,  and  the  only  question  was  whether  an  unexecuted 
power  had  in  any  way  affected  the  mortgage  estate.  When  a  mort- 
gagee has  actually  commenced  the  execution  of  his  power,  it  cannot,  in 
my  view,  have  been  the  intention  of  the  statute  that  ne  should  be 
prevented  from  so  doing,^  unless  upon  tender  made  and  bill  promptly 
brought  in  compliance  with  sections  21  to  25,  or  unless  he  should  be 
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refitrained  by  the  court  for  equitable  leaaoua  from  exiwtfng  thie 
power. 


AiJ>BiciH  V.  Aldbioh. 
November  38, 1680. 

EyIDENCE  ~  PlAADmQ -- AKian>lIB9T  ~  FOIUBOLOSDBB -- 1^^ 


When  evidence  has  been  introduced  without  objection  upon  %  iVKittet 
sarily  involved  in  taking  an  account  between  the  parties,  and  there  is  nothing  to 
indicate  that  either  party  has  been  taken  bj  surprise,  or  that  the  matter  ha^  not 
been  fully  and  fairly  tried,  there  ought  not  to  be  a  new  trial,  because- the^i^ead^ 
inffs  were  not  in  every  particular  so  specific  as  they  ought  to  have  baeti. 

Under  Public  Statutes,  chapter  167,  amendments  to  pleadings  may  be  made,  at 
any  time  before  final  judgment. 

In  an  action  upon  a  mortgaffe  note,  where  the  plaintiff  bad  previously  ion- 
closed  the  mortgage  by  makinsr  entry  for  condition  broken,  the  delendant  is 
entitled  to  have  deducted  from  the  principal  and  interest  due  on  the  note  the 
annual  rents  and  profits  of  the  premises  for  three  years  after  the  plaintiff  took 
possession. 

Action  of  contract  on  a  promiflBorj  note  made  bj  the  deleudaat  for 
$2,600,  dated  January  21,  1858. 

At  the  trial  in  the  superior  court,  without  a  jury,  it  ampeared  that 
the  said  note  was  secur^  bj  a  mortgage  upon  real  estate  ci  the  defend*- 
ant,  situated  in  Oxford.  The  lot  of  land  described  in  said  moptgag^^coo- 
tained  about  one  hundred  acres,  and  was  divided  into  woodland,  pa^rture, 
tillage  and  mowing ;  there  being  about  twenty  or  twenty-flve  acres  of 
woodland,  twenty-nve  acres  of  rough  pasture  land,  thirty  or  forty  acres- 
of  mowing  and  other  pasture  of  better  quality,  and  the  remaining;  part 
of  the  land  was  tillage.  There  were  no  buildings  on  the  premise^}*  In 
February,  1859,  the  defendant  removed  from  the  Conunonwealth.  and 
has  never  resided  here  since  that  date,  nor  has  he  since  that  time  ever 
occupied  the  mortgaged  premises.  In  March,  1859,  the  moH^^geev 
the  plaintiffs  testator,  entered  upon  the  mortgaged  premises,  and  todk 
open  and  peaceable  possession  oi  the  same  for  uie  purpose  of  forealoa- 
ing  the  mortgage  for  condition  broken  and  remained  in  possession,  til- 
ing the  rents  and  Profits,  till  the  mortgage  was  foreclos^  by  the  lapse 
of  three  years.  The  defendant  bought  the  premises  of.  the.pkua- 
tifiPs  testator  in  January,  1858.  The  value  of  said  premises,  at  the 
time  of  the  foreclosure  of  the  mortga^  was  estimated  by  several 
witnesses,  called  by  the  parties,  at  from  $2,200  to  $3,000.  This  waa 
all  the  evidence  in  the  case  material  to  the  question  raised  in  the  case. 
The  court  found  upon  tlie  evidence  that  the  value  of  the  premises  dur- 
ing and  at  the  close  of  the  three  years  was  $2,700,  and  that  the  annual 
rents  and  profits  were  at  least  equal  in  value  to  the  annual  mterest  on 
the  note.  The  plaintiff  asked  the  court  to  rule  as  m^ter  of  la^  tha)^ 
he  was  entitled  to  interest  upon  the  principal  of  said  note  to  the  tua^ 
that  the  foreclosure  of  the  mortga^^e  became  absolute ;  aod  that  the 
value  of  the  premises  at  that  time  snonld  be  deducted  from  theaixuHipt. 
then  due  on  said  note,  including  principal  and  interest ;,  and  thsit  tha 
plaintiff  was  entitled  to  recoyer  in  this  suit  the  balance  thus  foun4'  to 
naye  been  due  on  the  note ;  and  that  under  the  answer  and  eyideiu»: 
the  annual  rents  and  profits  could  not  properly  be  allowed- in  pant' pay- 
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flomt  of  «tM  Mte.  The  court  did  rale  as  requested  in  relstion  to  the 
aUowanee  of  ittteft*est  on  said  note,  and  refused  to  rule  as  requested  in 
relatio'n  to  the  ailoWanoe  of  rents  and  profits,  and  found  that  the  value 
oi  said  premises,  «t  the  time  of  the  foreclosure,  and  at  the  time  the 
mortgagee  lo^  poesOBsion,  was  $2,700,  and  that  the  annual  rents  and 
profits  vret^  at  least  equal  to  the  annual  interest  on  said  note  for  said 
three  years ;  land  that  the  note  had  in  that  manner  been  fully  paid,  that 
is,  in  tm  Tilne  <€f  th^inortfi;Qged  txremises  aitid  in  l&e  value  of  the  annual 
rents  and  profits,  and  found  for  the,defendant.  After  the  finding  the  court 
allowed  the  defendant's  second  amendment  to  his  answer.  This  amend- 
ment was  objected  to  by  the  plaintifi  at  that  stage  of  the  case.  No  part 
of  the  evidence  introduced  at  tiie  trial  was  objected  to  as  not  admissible 
under  the  answer  as  the  answer  then  stood.  The  case,  at  the  request 
of  the  plaintifiE,  was  reported  to  this  court.  If  the  suoerioroourt  ^rred 
in  its  refusal  to  rule  as  above  requested,  or  in  the  allowance  of  said 
second  amendment,  or  in  its  final  decision  of  the  case,  that  decision  is 
to  be  set  aside  and  a  new  trid  granted,  otherwise  judgment  is  to  be 
•entered  upon  the  finding  of  the  eourt. 

F.  A.  ffaehiUy  for  plaintiff.  T.  G.  Kmt  and  T.  O.  Dewey^  ior  de- 
fendant 

Field,  J.  Whether  there  was  suflScient  evidence  to  enable  the  court 
to  find  that  t9ie  value  of  the  annual  rents  and  profits  were  at  leadt  equal 
to  the  annual  interest  on  the  note  is  a  question  not  raised  in  this 
report.  The  evidence  on  this  subject  does  not  appear  to  have  been 
fully  stated  in  the  report.  The  objections  of  the  plaintiff  are  to  the 
ref usd  of  the  court  to  rule  "  that,  under  the  answer  and  evidence,  the 
annual  rents  and  profits  could  not  properly  be  idlowed  in  part  payment 
of  said  note,'*  and  to  the  allowance  oy  the  court  of  tiie  deiendant's 
second  amendment ;  and  to  the  finding  that  the  note  had  been  f  uUy 
paid,  which  was  reached  by  debiting  the  plaintiff  with  the  value  of  the 
rents  woA  -pro&tB  for  three  years  after  he  took  possession.  The  supple- 
mental answer,  which  must  be  considered  as  the  defendant's  nhal 
amendment,  alleged  that  the  plaintiff  made  peaceable  entry  upon  and 
took  possession  of  the  mortgaged  premises  on  March  17,  1859,  and 
eontiflued  in  said  possession  for  the  term  of  three  vears  thereafter, 
-**  when  said  mortgage  was  fully  foreclosed,"  and  that  the  "  land  was  of 
greater  value  than  the  amount  of  said  note  at  the  time  of  said  fore- 
closure, and  said  note  has  been  fully  paid."  "  No  part  of  the  evidence 
introduced  at  the  time  was  objected  to  as  not  admissible  under  the 
answer,  as  the  answer  then  stood."  This  must  include  the  evidence  of 
-flie  value  of  the  rents  and  profits.  When  evidence  has  been  intro- 
duced without  objection  upon  a  matter  necessarilv  involved  in  taking 
an  account  between  the  parties,  and  there  is  notning  to  indicate  that 
either  party  has  been  taken  by  surprise,  or  that  the  matter  has  not  been 
fully  and  fairly  tried,  there  ought  not  to  be  a  new  trial,  because  the 

E leadings  were  not  in  every  particular  so  specific  as  they  ought  to  have 
een.  The  note  expressly  orew  interest.  Theplaiutm  must  account 
not  onlv  for  the  value  of  ttie  land,  but  also  for  the  rents  and  profits,  if 
he  received  any,  while  in  possession.  All  this  was  evident  to  botn  parties. 
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Public  Statutes,  chapter  167,  section  42,  permits  amendmentB  at  any  time 
before  final  judgment,  and  if  the  supplemental  answer  did  not,  with 
sufficient  certainty,  allege  that  the  plaintifiE  had  received  rents  and 
profits  which  ought  to  be  applied  toward  the  payment  of  the  principal 
and  interest  on  the  note,  it  was  within  the  discretion  of  the  superior 
court  to  permit  the  defendant  to  amend  his  answer  and  the  original 
objection,  if  there  were  ever  anj  thing  in  it,  became  immateriaL  It 
does  not  appear  that  the  plaintiff  has  in  any  respect  been  prejudiced  by 
this  action  of  the  court. 
Judgment  on  the  finding. 

Walker  v.  Mayo. 
Noyember28,  1886. 
Debtor  and  ORBDrroR — CoMFROiasB  Agreement — Promissort  Note — Ille- 
gal GOllTRACr. 

An  agreement  of  oompTomifle  for  a  certain  peroentafe,  in  case  aU  other  nnse* 
cnred  creditors  would  sign  the  agreement,  has  no  binding  effect  npon  the  signers 
in  case  of  failure  of  all  unsecured  creditors  to  sign. 

When  there  is  an  indebtedness  existing  between  two  parties  growing  out  of  s 
yalid  agreement,  and  thej  enter  into  a  new  and  unlawful  atfreementin  respect 
to  the  same,  to  carry  out  which  the  debtor  gives  to  the  creator  his  promissory 
note,  and  the  debtor  afterward  repudiates  the  note  as  illegal,  the  creditor  may 
stiU  maintain  an  action  against  the  debtor  upon  the  original  agreement. 

Action  of  contract,  the  first  count  of  the  declaration  bein^  npon  an 
account  annexed  for  merchandise  sold  to  the  defendant  The  second 
count  of  the  declaration  is  upon  a  note  for  $700,  dated  April  28,  1879, 
made  by  the  defendant  payable  to  the  order  of  the  plaintiffs,  in  yearly 
installments  of  $100,  it  being  idl^ed  that  fiye  oi  the  yearly  instaU- 
ments  were  due  wiUi  interest  thereon.  The  amended  answer  of  the- 
defendant  was  to  the  effect  that,  if  he  was  eyer  indebted  to  the  plain- 
tiffs under  the  first  coimt,  the  defendant  presented  to  the  nlaintins  for 
signature  an  agreement  for  compromise,  which  the  plaintios  refused  to 
sign  unless  the  defendant  would  giye  them  his  note  for  the  balance  of 
the  account,  and  that  thereupon  the  note  declared  on  in  the  second  count 
of  the  declaration  was  ^iyen  to  the  plaintiffs  in  payment  of  the  amount 
due  them  oyer  and  aboye  twenty  per  cent  upon  the  secret  agreement 
that  the  plaintiffs  should  execute  me  composition  deed ;  that  on  receipt 
of  the  note  the  plaintiffs  did  execute  the  composition  deed  and  subse- 
quently receiyed  from  the  defendant  the  amount  stipulated  to  be  paid, 
all  of  whidi  was  fraudtdent  to  the  other  creditors  named  in  the  com- 
position deed.  The  case  was  heard  in  the  superior  court  upon  agreed 
facts  in  substance  as  follows : 

On  the  15th  of  April,  1879,  defendant  was  indebted  to  the  plaintiffs- 
for  merchandise  sold  him  in  the  sum  of  $882.56,  the  amount  of  the 
debt  intended  to  be  coyered  by  the  first  count  of  the  declaration.  The 
defendant  was  then  in  embarrassed  circumstances  and  was  endeayoring 
to  make  a  compromise  with  his  creditors  at  twenty  cents  on  the  dollar ; 
certain  of  his  creditors  signed  the  agreement  for  composition.  By  this 
agi'eement  the  creditors  agreed  to  accept  twenty  per  cent  of  the  amount 
^  their  claims  in  full  settlement,  the  aj^ement  not  to  be  binding  unless 
signed  by  all  unsecured  creditors.     The  plaintiffs  declined  to  sign  the 
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paper  unless  the  defendant  wonld  agree  to  give  them  a  note  for  the 
remaining  eighty  per  cent  of  their  indebtedness.  To  this  the  defend- 
ant a^^,  and  the  plaintiffs  signed  said  agreement  and  received  said 
note  for  eiffhty  ner  cent.  Thereafter  the  agreement  for  twenty  per  cent 
was  signed  by  tnree  of  the  creditors  of  the  defendant,  the  names  of 
these  creditors  beinff  npon  the  paper  after  the  names  of  the  plaintiffs. 
The  paper  was  not  signed  by  all  the  unsecured  creditors  of  said  Mayo. 
One  of  Uiem  who  had  a  claim  gainst  Mayo  refused  to  sign  the  paper, 
and  was  subsequently  paid  by  Mayo  in  f uU. 

After  the  paper  had  been  signed  by  all  the  creditors  whose  names  are 
borne  upon  it  tne  defendant  paid  to  the  plaintifb  and  other  signers  of 
the  compromise  twenty  per  cent  of  the  amount  of  their  claim,  having 
given  them  the  note  in  suit  for  the  remaining  eighty  per  cent,  as  agreed. 

The  superior  court  gave  judgment  for  the  pkintiffe  and  the  defend- 
ant appealed. 

G.  WsUsj  for  plaintiffs.     C.  L.  Long^  for  defendant. 

0.  Allbn,  J.  The  agreement  of  compromise  is  no  bar  to  the  plain- 
tiff' action,  there  being  an  express  stipulation  that  it  should  not  be 
binding,  unless  signed  Dy  all  the  unsecured  creditors.  Turner  v.  Comers 
6  Gray,  630.  There  was  nothing  to  show  a  waiver  by  the  plaintiffs  of 
this  stipulation,  and  the  defendant,  therefore,  acquirea  no  rights  under 
it.  The  plaintiffs  did  not  a^e  to  accept  twenty  per  cent  in  full, 
unless  all  the  unsecured  creditors  should  sign  the  agreement,  which 
they  did  not  do.  The  plaintiffs'  conditional  agreement  to  accept  the 
percentage  in  full  is,  therefore,  to  be  disregards.  In  this  respect  this 
case  differs  from  Huchins  v.  HurU^  138  Mass.  866.  It  is  conceded  on 
all  hands  that  the  note  was  fraudulent  and  void,  and  that  no  recovery 
can  be  had  upon  the  second  count.  Fay  v.  Fay^  121  Mass.  661 ; 
Httchins  v,  Eunt^  138  id.  366.  The  defendant  sets  up  its  fraudulent 
character  in  defense,  and  since  it  was  clearly  void,  and  since  both  par- 
ties so  treat  it,  we  must  assume  that  the  court  also  so  treated  it,  and  that 
the  finding  of  the  coxirt  for  the  plaintiffs  was  on  the  first  count,  which 
declared  on  the  original  indebtedness  of  the  defendants  to  the  plaintifib. 
The  question,  therefore,  is,  whether  the  note  being  thus  void  and 
avoided  by  the  defendants  is  nevertheless  to  be  deemed  a  oayment  of 
the  original  debt. 

Ordinarily  in  Massachusetts  a  note  given  for  a  simple  contract  debt 
is  presumed  to  be  taken  in  payment.     The  reason  for  this  was  thus 

SVen  by  Chief  Justice  Shaw  :  "  It  is  founded  in  the  consideration 
at,  when  a  note  is  given  for  goods,  even  if  it  is  not  negotiated,  it  is 
equally  convenient  to  the  creditor — and  generally  more  so  —  to  sue 
on  the  note  as  on  the  original  consideration,  and  so  there  is  no  reason 
for  considering  the  original  simple  contract  as  still  subsisting  and  in 
force."     CurUa  v.  HvM)ard,  9  Mete.  322,  328. 

The  giving  of  the  note  is  simply  giving  a  new  promise  in  place  of 
the  old  one.  But  in  case  the  new  promise  is  void  and  avoided  by  the 
promisor,  then  the  creditor  gets  nothing  at  all  for  his  debt.  The  defend- 
ant seeks  m  the  same  breath  to  say  that  the  plaintiffs  got  nothing  and 
something ;  that  they  did  not  get  a  new  promise  to  be  enforced,  but 
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got  one  suffioient  to  supersede  the  old  promise.  This  oannot  he  in  a 
oase  where  the  defendant  has  repodiated,  withdrawn,  canceled,  and 
nullified  the  new  promise.  It  is  as  if  it  had  never  been.  The  plamtifb 
were  barred,  by  their  participation  in  the  frand,  from  recovering  on  the 
note  itself ;  but  the  fraud  does  not  affect  the  original  debt.  It  was  no 
part  of  the  transaction  on  which  the  plaintiffs  seek  to  recover  under 
their  first  count.  The  defendant  cannot  be  allowed  to  escape  pajment 
of  a  debt,  originaUy  jjust,  by  setting  up  an  independent  and  subsequent 
fraudulent  scheme,  like  that  adopted  in  the  present  case,  which  he  him- 
self has  set  aside  and  avoided.  This  rule  has  been  uniformly  applied 
where  the  new  note  was  void  for  usury.  Johnson  v.  Johnson^  11  jSlass. 
859;  StMim  Y.  Smithy  4:  Pick.  97;  HamsdeUy.  Sauls,  12  id.  126. 
And  it  is  a  general  rule  that,  where  a  debtor  gives  a  new  security  which 
is  void  and  avoided,  the  creditor  may  sue  him  on  the  oriA;inal  contract. 
Leona/rd  v.  Fi/rH  Cong.  Society  in  Taimtony  3  Oush.  4o2 ;  Turner  v. 
Browne,  8  C.  B.  157. 

For  these  reasons,  in  the  opinion  of  a  majority  of  the  court,  the  entry 
must  be 

Judgment  for  plaintifb  affirmed. 


Commonwealth  ^;.  Koositell. 

November  32,  1886. 

Cbdohal  Law  —  Rape. 

Under  an  indictment  charging  the  defendant  with  an  assault  opon  a  female 
chUd  under  the  a^e  of  ten  jears,  with  the  intent  feloniouslj  to  unlawfully  and 
camallj  know  and  abase  the  said  child,  it  is  no  defense  that  the  acts  done  or  the 
defendant  were  done  without  force  or  violence,  or  with  the  consent  "Of  the  child. 

In  Maflsaohusetts  the  offense  of  nnlawfuUj  and  camaUj  knowing  and  abasing 
a  female  child  under  the  age  of  ten  years  is  rape. 

Where  the  crime  of  rape  upon  a  female  chUd  under  the  age  of  ten  jeam  is 
charged,  bj  carnally  knowing  and  abusing^  her,  it  is  not  necessazj  to  aver  or 
prove  that  the  acts  were  done  against  her  will  or  withoat  her  consent. 

Two  indictments,  each  charging  the  defendant  with  assaults  upon  a 
female  child  under  the  age  of  ten  years,  with  the  intent  feloniously  to 
unlawfully  and  carnally  know  and  abuse  the  said  child.  At  the  trial 
in  the  superior  court,  at  the  close  of  the  evidence,  the  defendant  requested 
the  court  to  rule  and  instruct  the  jury  among  other  things,  that,  if  they 
should  find  that  the  acts  done  by  the  defendant  were  done  without  any 
force  or  violence,  or  with  the  consent  of  the  child,  the  defendant  must 
be  acquitted.  The  court  refused  to  give  this  instruction,  but  among 
other  tnings  instracted  the  jary  that  if  the  children  were  under  the  age 
of  ten  vears,  and  the  jury  must  be  satisfied  of  that  fact  before  they 
could  nnd  the  defendant  guilty,  their  consent  would  not  protect  the 
defendant,  and  it  was  immaterial  whether  they  did  in  fact  consent  or 
not.  The  jury  returned  a  verdict  of  guilty  on  both  indictments,  and 
the  defendant  alleged  exceptions  to  rulings  and  refusals  to  rule  of  the 
presiding  judge. 

E.  J,  Shermany  attorney-general,  for  Commonwealth.  Pierce  (6 
StUeSj  for  defendant. 

0.  Allbn,  J.  The  chief  argument  for  the  defendant  is,  that  an  indict- 
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ment  for  aa  assault  upon  a  female  child  under  the  age  of  ten  years, 
with  intent  to  unlawfolly  and  carnally  know  and  abuse  her,  cannot  be 
maintained  withoat  proof  that  the  acts  were  done  without  her  consent; 
that  the  carnal  knowledge  and  abuse  of  a  child  is  a  special  statutory 
offense,  distinct  from  the  crime  of  ra^ ;  and  that  the  consent  of  the 
€hild  is  no  defense  to  the  substantive  cnme,  because  the  statute  expressly 
80  provides  or  implies,  but  is  a  defense  to  the  assault  with  intent, 
because  the  terms  of  tJie  statute  do  not  extend  to  the  assault,  and  because 
An  assault  consented  to  is  no  assault  inlaw  — and  there  are  many  decis- 
ional both  English  and  American,  some  of  which  are  cited,^  which  sus- 
tain this  def^iae.     But  it  is  not  a  valid  defense  in  this  Commonwealth. 

The  statutes  upon  which  the  case  depends  are  as  follows :  Pub. 
Stats.,  chap.  20S,  §  27 :  ^^  Whoever  ravishes  and  carnally  knows  a 
female  of  the  age  ot  ten  years  or  more,  by  force  and  against  her  will,  or 
unlawfully  aad  carnally  Imows  and  abuses  a  female  child,  under  the  age 
of  ten  years,  shall  be  punished  by  imprisonment,  in  the  State  prison  for 
life  or  for  any  term  of  years."  §  28 :  "  Who  ever  assaults  a  female 
with  intent  to  commit  a  rape  shall  be  punished  by  imprisonment  in 
the  State  prison  for  life  or  tor  any  term  of  years,  or  by  fine,"  etc. 

There  is  indeed  another  statute — Pub.  Stats.,  chap.  210,  §8 — which 
povides  that  ^^  whoever  attempts  to  commit  an  offense  prohibited  by 
laW|  and  in  such  attempt  does  any  act  toward  the  commission  of  such 
offense,  but  fails  in  the  perpetration,"  shall  be  punished.  But  the 
indictments  in  these  eases  are  not  brought  nnder  tliis  statute.  Indict- 
ments for  attempts,  whether  brought  under  particular  statutes,  or  under 
the  common  law,  ehould  set  forth  in  direct  terms,  that  the  defendant 
attempted  to  commit  the  crime,  and  so  are  the  precedents.  Frain  & 
Heard  Prec.  60,  63 ;  Whart.  Prec.  (Am.]  1046^1052 ;  OammonweaUh 
V.  Denm8f  106  Mass.  162 ;  Commonweaah  v.  Sherman^  id.  109 ;  0am- 
mamoealth  v.  MeLaugMm^  id.  460  ;  Chrvftian  v.  Cammamo^aUhj  23 
Oratt  964.  See,  also,  CommonwedUh  v.  Thompson^  116  Mass.  846. 
This  statute,  therefore,  being  disr^^ded,  it  is  to  be  considered  if  these 
indictments  can  rest  upon  the  Public  Statutes,  chapter  202,  section  28, 
punishing  an  assault  with  intent  to  commit  a  rape. 

In  England  the  definitions  of  rape  have  sometimes  included  the 
statutory  offense  of  carnal  knowledge  of  a  young  child.  Thus,  ^^  rape  is 
felony  by  the  common  law,  declared  by  parliament  for  the  unlawful 
and  carniEd  knowledsre  and  abuse  of  any  woman  above  the  age  of  ten 
years  against  her  wiU,  or  of  a  woman  child  under  the  age  of  ten  years, 
with  her  will,  or  f^gainst  her  will."  3  Co.  Inst.  60.  "  Bape  is  the 
carnal  knowledge  of  any  woman  above  the  age  of  ten  years  against  her 
will,  and  of  a  woman  cnild  under  the  age  of  ten  yeard  with  or  against 
her  will."  1  Hale  P.  C.  628.  See,  also,  page  631.  In  East  P.  C.  436, 
it  is  said :  ^  ^  This  last  offense  —  viz.,  unlawful  abuse  of  a  child  —  is  not, 
properly  speaking,  a  rape,  which  implies  a  carnal  knowledge  against  the 

*  On  this  point,  counsel  for  the  defendant  cited  the  following  cases  :  SmUh  v.  8taiU, 
12  Ohio  St.  466;  BUUe  v.  PickeU,  11  Nev.  255;  Stephens  v.  State,  84  Alb.  Law  Jour. 
228;  Beg.  v.  (hnnoUy,  U.  C.  Q.  B.  817;  GUver  v.  Aate,  45  N.  J.  Law,  46;  Reg.  v.  Coek- 
bwm,  8  Cox  C.  C.  6^;  Reg.  v.  Read,  id.  114;  Reg.  ▼.  RoadUy,  14  Cox,  241;  1  Den. 
C.  C.  879,  note;  Christian  v.  Conmon/toeaWi,  28  Oratt.  954. 
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will  of  the  party ;  bnt  a  felony  created  by  this  statute — 18  Eliz.,  chap. 
7,  §  4  —  under  which  the  consent  or  non-consent  of  the  child,  under 
the  age  of  ten  years,  is  immaterial,"  Other  writers  have  sometimes 
directly  or  by  implication  included  the  statutory  offense  within  the  term 
"  rape/'  See  4  Bl.  Oom.  212 ;  1  Gabb.  Grim.  Law,  832 ;  Roscoe  Grim. 
Ev.  (7th  ed.)  289,  851.  But  however  it  may  have  been  elsewhere,  in 
Massachusetts  the  offense  of  unlawfully  and  carnally  knowing  and  abus- 
ing a  female  child  under  the  age  of  ten  years  is,  and  for  more  than  two 
hundred  years  has  been,  known  and  designated  as  rape.  In  October, 
1669,  the  ordinary  form  of  rape  being  already  punishable  by  existing 
laws,  the  following  statute  was  passed :  ^^  For  as  much  as  carnal  copu- 
lation with  a  woman  child,  under  the  a^  of  ten  ^ears,  is  a  more  heinous 
sin  than  with  one  of  more  years,  as  being  more  inhuman  and  unnatural 
in  itself,  and  more  perilous  to  the  life  and  well  being  of  the  child,  it 
is,  therefore,  ordered  by  this  court  and  the  authority  thereof,  that  who- 
soever he  be,  shall  commit,  or  have  carnal  copulation  with  anv  such  child 
under  ten  years  old,  and  be  lawfully  convicted  thereof,  he  shall  be  put 
to  death."  This  was  printed  in  the  edition  of  1672  of  the  colony  laws, 
page  15,  with  the  marginal  note  "  rape  of  a  child."  See,  also,  Anc 
Chart,  (ed.  1814)  with  me  same  marginal  note.  These  statutes  for  the 
ordinary  form  of  rape  and  for  the  abuse  of  a  child  were  in  substance 
re^nacted  in  separate  and  successive  editions  in  1692;  but  by  Prov. 
Stat.  1597,  chap.  18,  entitled  '^  an  act  against  ravishment  or  rape,"  both 
were  put  into  one  section  and  so  they  have  ever  since  remained.  See  1 
State  ed.  Prov.  Laws,  56,  296.  The  next  statute  appears  to  be  that  of 
1784,  chapter  68,  entitled  "an  act  for  the  punishment  of  rape,'* 
both  offenses  being  included  in  the  same  section,  the  marginal  note  in 
the  edition  of  1873,  being  "  rape  punished  with  death."  This  was 
followed  by  Statute  1805,  chapter  97,  entitled  ^' an  act  providing  for 
the  punishment  of  the  crime  of  rape,  or  for  the  prevention  thereof," 
in  which  by  express  reference  the  offense  of  carnally  knowing  and  abus- 
ing a  woman  child  under  the  age  of  ten  years  is  classified  as  rape. 
The  later  statutes  are  Statute  1815,  chap.  86  ;  Rev.  Stats.,  chap.  125, 
§18,  where  the  marginal  note  is,  "  rape  or  abuse  of  female  child." 
Gen.  ^tats.,  chai).  160,  §  26 ;  Pub.  Stats.,  chap.  202,  §  27,  in  each  of 
which  the  marginal  note  mentions  only  "  rape."  In  Davis  Grim. 
Just.  (ed.  1824)  a  work  long  used  and  relied  on  in  this  State,  the  carnal 
knowledge  of  young  female  children  is  called  rape.  "  A  rape  upon  chil- 
dren under  the  age  of  ten  years,  whether  with  or  without  their  consent, 
was  made  a  capitol  felony  as  early  as  the  reign  of  Queen  Elizabeth." 
Page  690.  See,  ^so.  Id.  (Heard  ed.)  673,  668 ;  Bouv.  Law  Diet; 
"  ^l%pe,"  eds.  of  1852  and  1888 ;  Commonwealth  v.  Suglandj  4  Gray,  7. 
Where  a  rape  upon  a  female  child  under  the  age  of  ten  years  is 
charged,  by  carnally  knowing  and  abusing  hei:,  it  is  not  necessary  to 
aver  or  prove  that  the  acts  were  done  against  her  will  or  without  her 
consent.  The  reason  is,  that  from  her  tender  years  she  is  held,  in  law, 
to  be  incapable  of  giving  a  valid  consent  to  such  acts,  and  the  law  con- 
clusively presumes  that  she  did  not  consent.  8  Greenl.  Ev.,  §  211. 
The  rule  nas  always  been  so,  from  the  earliest  times,  though  the  reason 
has  not  always  been  stated  in  this  form. 
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'In  this  Commonwealth  the  statute  Dunishing  an  assault  with  intent 
to  commit  a  rape  also  includes  both  phases  of  the  crime  of  rape ;  the 
carnal  knowledge  and  abuse  of  a  young  female  child,  as  well  as  a  rape, 
committed  upon  a  grown  woman,  by  actual  force  and  violence  and 
against  her  will.     This  is  apparent  from  an  examination  of  the  first 
statute  upon  the  subject.     Stat.  1806,  chap.  97,  §  3.     Section  1  pro- 
vides the  same  punishment  for  any  man  who  shall  ravish  and  carnally 
know  any  woman  by  force  and  against  her  will,  or  shall  unlawfully 
and  carnally  know  and  abuse  a  female  child  under  the  age  of  ten  years ; 
and  for  any  person  present,  aiding  and  consenting  in  such  rape,  etc. 
There  "rape"  obviously  includes  both  offenses  previously  described. 
Section  2  provides  for  the  punishment  of  accessaries,  "  after  any  rape 
committed  as  aforesaid."     Section  3  provides  for  the  punishment  of 
any  man  who,  "  with  intent  to  commit  a  rape,  as  aforesaid,  shall  make 
an  assault  upon  a  woman  or  female  child."     This  is  perfectly  explicit, 
as  also  the  statute  of  1815,  chapter  86,  which  increases  the  punishment 
for  an  assault  on  a  female  child  under  the  age  of  ten  years,  with  an 
intent  to  commit  a  rape.     The  Revised  Statutes,  chapter  125,  section 
18,  provided  for  the  punishment  of  any  person  who  should  ravish  and 
canmlly  know  any  female  of  the  age  of  ten  years  or  more  by  force  or 
against  her  will,  or  should  unlawfully  and  carnally  know  and  abuse  any 
female  child  under  the  age  of  ten  years;  and  in  section  19  provided 
for  the  punishment  of  any  person  who  should  "  assault  any  femde 
with  intent  to  commit  the  crime  of  rape."    No  other  provision  was 
made  for  assault  upon  a  child  with  intent  to  carnally  know  and  abuse 
her,  and  no  mention  was  made  by  the  commissioners  of  any  intention 
to  change  the  law  by  omitting  alto^ther  all  provision  for  this  offense. 
It  is  apparent  that  section  19  was  intended  to  be  as  comprehensive  as 
Statutes  1805,  chapter  97,  section  8,  and  1815,  chapter  86,  both  of 
which  are  referred  to  in  the  margin,  and  that  the  offense  of  assaulting 
a  young  female  child  with  intent  unlawfully  and  carnally  to  know  and 
abuse  her  was  included  under  the  description   of  assaulting  "any 
female  with  intent  to  commit  the  cirme  of  rape."     The  language  of 
General  Statutes,  chapter  160,  section  27,  and  IPublic  Statutes,  chapter 
202,  section  28,  is  in  substance  the  same  and  bears  the  same  construc- 
tion.   It  thus  appears  that  the  legislature  intended  by  Public  Statutes, 
chapter  202,  section  28,  to  punish  as  a  criminal  offense  an  assault  upon 
a  female  child  under  the  age  of  ten  years,  with  an  intent,  carnally,  to 
know  and  abuse  her.     But  it  is  contended,  and  there  are  many  decis- 
ions elsewhere  to  support  this  ground  of  defense,  that  the  assault  is  the 
gravamen  of  this  onense,  and  that  an  assault  must  of  necessity  be 
against  her  will.     This  argument,  however,  involves  a  confession  in  the 
use  of  the  terms  "against  her  will."     Every  rape  involves  an  afisault, 
and  a  rape,  as  well  as  an  assault,  must  be  against  the  will  of  the  vic- 
tim.   But  it  has  already  been  clearly  established  in  this  Commonwealth 
that  "  against  her  will "  means  the  same  thing  as  "  without  her  consent " 
—  CbmmomoecUth  v.  Bv/rJcBy  105  Mass.  876 — and,  accordingly,  it  has 
been  held  that  if  a  man  has  carnal  intercourse,  using  so  much  force  as 
is  necessary,  with  a  woman,  who  is  incapable  of  consenting  by  reason 
of  sleep,  drunkenness,  stupefaction,  unconsciousness,  idiocy,  nelpless- 
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neas,  and  sometimeB,  even,  where  the  consent  of  one  capable  of  con- 
senting is  procored  by  f rand,  he  may  be  convicted  of  rape.     8ee 
CkmvmawweaUh  v.  Bwke^  105  Mass.  376;  Oammonweaith  y.  MoZ^on- 
/ddj  10  id.  406;   Bsg.  v.  Mayers^  12  Cox  0.   C.  311;    Queen  t. 
Desy  L.  R..  14  Irish,  468 ;  S.  C,  16  Cox  Cr.  Gas.  679 ;  36  En^.  Bop. 
616.    In  tne  last  case,  which  was  decided  in  1884,  it  was  determmed  in 
Ireland,  on  great  consideration,  that  the  consent  of  a  married  woman, 
if  f  randnl^iUy  obtained  by  personation  of  her  hnsband,  is  no  defense 
to  an  indictment  for  rape.    There  is  a  fall  disoossion  by  counsel  and 
by  the  conrt  of  the  previons  English  decisions  upon  the  sabiect,  and 
the. determination  is  in  accordance  with  the  later  intimations  of  J&Duriish 
judges.    See*  Queen  v.  Flattery,  2  Q.  B.  Div.  410;  fi.  C,  81  Eng. 
Bep.  188.     Queen  v.  Toung,  14  Cox  C.  C.  114 :  6.  C,  28  Em.  Rot. 
548.    In  oases  of  assault  upon  ^oung  girls  with  intent,  the  Eaglifih 
courts,  though  making  a  distinction  between  consent  and  submiffiiony 
and  holding  that  mere  submission  would  not  amount  to  a  defense  — 
see  Queen  y.  Lock,  L.  E.,  2  C.  C.  10,  and  cases  dted  —  did  not  entirely 
break  away  from  the  earlier  decisions,  which  held  that  the  oonsent 
of  a  young  girl  would  defeat  an  indictment  for  such  an  assault ;  and 
at  last  it  was  enacted  by  parliament  —  Stat.  48  and  44  Vict.,  oha|>.  45, 
^  2,  A.  D.  1880  —  that  *^it  shall  be  no  defense  to  a  charge  or  indict- 
ment for  an  indecent  assault  on  a  youn^  person,  under  the  age  <^  thir- 
teen^  to  prove  that  he  or  she  consented  to  the  act  of  indecency." 

The  difficulty  in  England  appears  to  have  arisen  from  the  phniseology 
•of  the  early  statutes,  punishing  carnal  knowledge  and  abuse  <^  a  vonng 
^1,  whether  hj  her  consent,  or  without  her  consent,  apparently  imfdy- 
ing  that  she  might  consent  thereto.  See  H.  v.  Johnson,  10  Cox  0.  U. 
114.  But  there  has  been  no  such  language  in  anpr  of  the  Massachusetts 
statutes ;  and  even  if  there  had  been,  it  is  more  m  accordance  with  the 
spirit  of  the  law  simply  to  hold  a  girl  under  the  age  of  ten  years  incapa- 
ble of  giving  a  valid  consent,  so  that  the  question  whether  she  did  or 
did  not  give  a  formal  or  apparent  consent  becomes  immaterial.  If,  as 
all  agree,  it  is  immaterial  upon  a  charge  of  committing  the  completed 
act  which  includes  an  assault,  no  reason  but  an  extremely  teehni<^  one 
can  be  urged  why  it  should  not  be  so  upon  a  charge  of  assault  with 
intent  to  commit  the  completed  act  Indeed,  to  speak  of  an  assault 
upon  her  without  her  consent,  with  intent  to  carnally  know  and  abuse 
her  with  her  consent,  seems  to  involve  a  contradiction  in  terms.  But 
when  it  is  once  considered  that  the  intention  of  the  law  is  to  declare 
that  a  youn^  ^rl  shall  be  deemed  incapable  of  consenting  to  snch  an 
act  to  her  injury,  and  that  evidence  of  any  consent  by  her  shall  be 
incompetent  in  defense  to  an  indictment  therefor,  ana  that,  although 
she  gives  a  formal  and  apparent  consent,  yet  in  law,  as  in  reali^,  sne 
gives  none,  because  she  does  not  and  cannot  take  in  the  meiming  of  what 
IS  done,  all  legal  difficulty  disappears,  and  the  conclusion  may  properly 
be  reached  that  the  assault  is  without  her  consent  and  against  ner  will. 
This  principle  has  been  clearly  maintained  with  reference  to  kidnapping 
children  and  removing  young  slaves  from  the  Commonwealth,  vom, 
V.  Nickeraon,  5  Alien,  618 ;  Coin.  v.  Taylor,  8  Mete.  72,  73 ;  (hm.  v. 
Aves,  18  Pick.  193,  225  ;  StaU  v.  BoUins,  8  N.  H.  550 ;  State  v.  Far- 
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9yw^  41  id.  53 ;  and  also  in  some  other  States  in  oases  of  indecent  assanks. 
J^eqple  V.  MoVtnudd^  9  Mioh.  150 ;  Hays  v.  People^  1  Hill,  351 ;  8mq&t 
v.P^pfo,  13Hun,418;  /S5a^  v.  jDcmwjs^  83  JN".  C.  608 ;  SUxUv.JoUr- 
Mfk  76  id.  209«  See,  also^  Ovoem  v.  Com.^  29  Gratt.  830  \  Queers 
T.  De$,  L.  R,  14  Iriflh,  468;  S.  C,  16  Cox  Cr.  Cas,  579;  86  Ei^. 
Hep-  615. 

There  is  nothing  in  the  other  exoeotions  requiring  a  new  trial  or  call* 
ing  f  or  remarks. 

Exceptions  oyermled. 

CoMMOin^FBALTH  "0.  BbSSB. 

November  24,  1886. 

CanoKAL  Law — Vekirb— Jukor. 

There  is  no  express  statutory  requirement  in  this  State  that  the  town  clerk  or 
selectmen  shoold  certify  in  writing  the  names  of  the  jnrors  drawn  \fj  them. 
The  ooort,  therefore,  will  not  set  nside  a  verdict  on  the  ground  that  the  ventre 
contained  no  certificate  of  such  officers  that  the  persons  summoned  by  the  con- 
stable had  been  drawn  as  jurors. 

Indiotment  chaiging  the  defendant  with  the  murder  of  Bichard  Nw 
Lawton»  The  defendant  was  arraigned  and  pleaded  not  guiltj.  At 
the  trial  the  counsel  for  the  defendant,  after  tne  drawing  by  the  clerk 
of  the  court  of  the  names  of  certain  jurors  and  before  the  persona  so 
drawn,  were  sworn  and  before  the  jurj  were  impaneled^  challenged 
them,  alleging  that  each  of  said  persons  was  not  &  legal  jnror^  was  not 
legally  drawn  and  not  competent  to  serre  for  the  reason,  among  others^ 
that  no  indorsement  or  retom  was  made  on  tiie  venwe  by  any  person 
having  authority  under  the  statute  to-  make  it,  that  any  person  named 
was  legally  drawn  to  serve  as  a  juror  in.  the  case.  The  court^  agaiust 
the  defendimt'a  objection,  allowed  the  jurors  to  be  sworn  as  jurors  to 
tiT  the  osfie*  The  jury  returned  a  yerdict  of  guilty,  and  the  defendant 
alleged  exceptions. 

jE  J.  Sherman^  attorney-general,  and^  E.  C.  jBumptt^y  district  attor- 
ney, for  Commonwealth.  H.  Kmgryum  and  J.  O.  iSwiftwo^,  for 
defendant. 

0.  Allen,  J.  The  argument  for  the  prisoner  rests  chiefly  on 
the  ground  that  the  statute  prescribing  tne  manner  of  snmmon- 
ing  a  juror  "by  reading  to  him  the  venire  with  the  indorsement 
thereon  of  his  having  been  drawn,  or  by  leaving  at  his  place 
of  abode  a  written  notification  of  his  having  been  drawn,^'  etc., 
contemplates  an  indorsement  by  the  town  derk  or  selectmen  of 
the  fact  that  certain  persous  have  been  daly  drawn,  and  that,  without 
such  indorsement,  the  constable  has  no  proper  means  of  knowing  the 
facts  since  the  law  does  not  require  his  presence  at  the  drawing.  This 
particular  alternative  method  of  making  service  was  first  enacted  in 
Statute  1784,  chapter  7,  section  5.  An  examination  of  the  statutes  upon 
the  subject  from  1692  to  the  present  time  shows  that  there  has  never 
been  any  express  requirement  that  the  town  clerk  or  selectmen  should 
certify,  in  writing,  who  were  chosen  as  jurors  by  the  freeholders,  as 
was  the  custom  before  1736,  or  drawn  from  the  jury-box  by  themselves, 
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as  has  been  the  law  since  that  date,  or  even  that  the  constable  should 
be  present  when  the  jurors  were  so  drawn  or  chosen.    There  has  never 
been  any  express  provision  showing  how  the  constable  should  ascertain 
what  persons  were  chosen  or  drawn  as  jurors ;   but  the  constable  has 
always  been  required,  in  general  terms,  to  summon  the  persons  chosen 
or  drawn  as  jurors  and  to  make  return  of  the  venire.    See  Prov.  Stats. 
169a-8,  chap.  38,  §  11 ;   1694-5,  chap.  24,  §  1 ;    1697,  chap.  9,  §  lO ; 
1699-1700,  chap.  1,  §  4 ;   chap.  2,  §  8 ;   chap.  8,  §  5 ;    1786,  chap.  lO, 
§§  1,  2 ;  1741-2,  chap.  18,  §§  2-5 ;   1749-60,  chap.  5,  §§  2-5 ;  1756-7, 
chap.  18,  §§  2-5;  1759-60,  chap.  291,  §§  2-6 ;  State  ed.  Prov.  Stats., 
vol.  1,  pp.  74-75, 193,  28ft-287,  368,  870,  371-2;  vol.  2,  pp.  828-829, 
1090-1;  vol.  8,  pp.- 474-475,  995-6;  vol.  4,  pp.  818-9;    Stats.  1784, 
chap.  7,  §§4,  5;   1807,  chap.  140;   Eev.  Stats.,  chap.  95,  §813,17; 
Gen.  Stats.,  chap.  132,  §  20;  Pub.  Stats.,  chap.  170,  §  22.    We  have 
also  looked  at  a  number  of  original  venires  in  difierent  years,  both 
before  and  after  1784  in  two  different  counties,  and  upon  the  venires 
so  examined  usually  the  constable  made  a  direct  return  that  certain 
persons  named  were  drawn  as  jurors ;    though  in  some  instances  an 
indorsement  of  the  drawing  was  made  upon  the  venire  by  the  town 
derk.    As  early  as  1804  and  perhaps  earlier,  there  was  a  prmted  form 
of  return  upon  venires  in  Suffolk  county,  in  which  tne  constable 
stated  who  were  drawn.    Such  also  is  the  form  of  return  given  in 
Goodwin's  Town  Officer  — ed.  of  1829  —  381,  882,  and  m  the  New 
England  Sheriff  —  2d  ed.  1865.    In  the  present  case,  the  return  was, 
in  tnis  respect,  in  the  usual  form,  and  it  was  not  disputed  tliat  the 
jurors  in  fact  were  properly  drawn,  and  the  objection  rests  solely  on  the 
ground  that  the  drawing  was  not  certified  upon  the  venire  by  tne  town 
clerk  or  selectmen.    This  was  not  necessary.    If  the  jurors  were  to  be 
summoned  by  reading  to  them  the  venires  with  the  indorsement  thereon 
of  their  having  been  drawn,  such  indorsement  might  be  made  by  the 
constable.    The  result  is  that  the  exceptions  are  overruled.    See  Cam- 
monweaUh  v.  Marcm^  130  Mass.  284. 
Exceptions  overruled. 
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CONNECTICUT  SUPREME  COURT  OF  ERRORS. 


CoTTKBLL  V.  Baboock  Pbinting  Pbess  Manuf.  Co. 

June  18,  1886. 

Injunction  —  Sale  op  Good  Will — Soliciting  Old  Custobjers. 

Where  one  of  two  partners  sells  out  to  the  other  the  good-will  merely  of  the 
busineBS,  the  vendee  only  secures  the  right  to  conduct  the  old  business  at  the 
old  stand. 

In  the  absence  of  express  agreement,  one  who  sells  out  his  interest  in  a  busi- 
ness, and  its  good  will,  may  lawfully  establish  a  similar  business  where  he 
chooses,  and  by  advertisement,  circular,  card  and  personal  solicitation,  invite  all, 
including  customers  of  the  old  firm,  to  trade  with  him.  But  he  should  not  lead 
any  one  to  believe  that  what  he  offers  for  sale  is  manufactured  by  the  old  firm, 
or  that  he  is  the  successor  of  the  old  firm,  or  that  his  vendee  is  not  carrying  on 
the  business  formerly  conducted  by  the  old  firm. 

Suit  for  an  injunction.     The  trial  court  found  the  following  facts : 

Calvert  B.  Cottrell  and  Nathan  Babcock,  both  of  the  town  of  Ston- 
ington,  in  this  State,  formed  a  copartnership  in  1855,  under  the  name 
of  Cottrell  &  Babcock,  and  carried  on  the  Diisiness  of  manufacturing 
and  selling  machinery  at  the  town  of  Stonington.  In  1867  they  com- 
menced to  manufacture  and  sell  printing  presses  and  printing  machinery, 
and  so  continued  up  to  July,  1880. 

The  firm  manuiactured  lithographic  stop  cylinder,  two  revolution, 
and  dram  cylinder  printing  presses.  The  presses  99  manufactured  and 
sold  embodied  manv  novel  mechanical  features  and  devices  which  were 
of  great  utility  ana  value,  by  reason  of  which  the  presses  became 
widely  known  among  publishers  and  printers.  The  firm  expended 
large  sums  of  money  in  perfecting  the  mechanical  arrangement  and 
devices  embodied  in  their  printing  presses,  and  also  in  advertising  the 
presses.  The  printing  presses,  while  manufactured  by  the  firm,  had 
cast  upon  their  frames  the  words  ''  Cottrell  &  Babcock,"  and  were 
stamped,  marked,  advertised  and  sold  in  large  quantities,  and  were 
known  in  the  market  and  to  printers,  publishers  and  purchasers  as  the 
"  Cottrell  <fe  Babcock  "  printing  presses. 

In  July,  1880,  the  copartnership  was  dissolved  by  mutual  consent. 
On  the  twenty-seventh  day  of  that  month  the  following  agreement  was 
entered  into  between  Cottrell  and  Babcock  : 

"  Whereas  the  copartnership  heretofore  existing  under  the  name  of 
Cottrell  &  Babcock  has  been  by  mutual  consent  dissolved ;  and  whereas 
the  said  Nathan  Babcock  has  preferred  his  petition  to  Hon.  John  D. 
Park,  judge  of  the  superior  court,  for  the  appointment  of  a  receiver  of 
the  partnership  assets  ;  and  whereas  ,in  order  to  settle  and  determine 
all  differences  existing  between  said  partners  relative  to  their  settle- 
ment of  their  partnership  accounts  and  respective  interests  in  said  firm, 
they  mutually  agree  as  follows : 

"  First.  That  the  said  Nathan  Babcock  agrees  to  sell,  assign,  trans- 
fer and  convey  to  said  Calvert  B.  Cottrell  5l  his  right,  title  and  inter- 
est in  and  to  the  partnership  assets  of  every  name  and  nature,  includ- 
ing all  patent  rights,  good- will  and  trade-marks,  whether  in  his  own 
uame  or  in  the  copartnership  name,  for  the  sum  of  $29,000  in  cash 


Digitized  by  VjOOQIC' 


464  Thb  Eastebn  Beportbr.  [Coiuu 

and  the  transfer  to  him  of  eighty-four  shares  of  the  capital  stock  of  the 
New  Williamsburg  and  Flatbush  Kisdlroad  Company,  now  hdd'bj  Wil- 
liam B.  Waite  as  security  for  the  sum  of  about  $1,600,  upon  the 
release  by  said  Waite  of  said  stock  upon  the  payment  of  said  sum  as 
security  for  Which  it  is  now  held,  and  the  agreement  of  the  said  Calvert 
B.  Cottrell  to  assume  and  pay  all  the  debts  and  liabilities  of  said  firm  of 
eveiT  description. 

^^  Second.  The  said  Calvert  B.  Cottrell  agrees  to  pay  the  said  $99,000 
as  follows:  $3,000  within  ten  days ;  $13,000  with  interest  within  sixty 
days ;  and  the  balance  of  $13,000  with  interest  within  ninety  days. 
And  within  ten  days  from  date  the  said  Calvert  B.  Cottrell  agrees  to 
transfer  to  the  said  JSabcock  as  aforesaid  the  said  eighty-four  i£ares  of 
stock  of  said  railroad  company,  and  further  agrees  that  he  will  assume 
and  pay  all  the  indebtedness  and  liabilities  of  said  firm  of  every  descrip- 
tion as  they  fall  due,  and  save  the  said  Babcock  harmless  therefh>m, 
and  from  all  costs,  loss  or  damage  on  account  of  the  same. 

"  Third.  That  said  Calvert  B.  Cottrell  further  agrees  that  he  will,  on 
or  before  the  Ist  day  of  January,  1882,  remove  die  savings  bank  mort- 
gage, which  was  given  to  secure  a  debt  of  said  copartnership  by  said 
Nathan  Babcock  upon  his  residence,  and  that  as  soon  as  practicable,  and 
within  the  time  limited  by  the  trust  deed,  he  will  procure  the  said  prop- 
erty to  be  released  from  the  incumbrance  of  the  conveyance  in  trust, 
to  Thomas  Greenman,  to  secure  said  partnership  creditors. 

^^  Fourth.  The  said  Nathan  Babcock  agrees  that,  upon  the  full  pay- 
ment of  said  $29,000  as  stipulated,  and  the  transfer  of  said  eighty-tour 
shares  of  stock  as  aforesaid,  the  said  Babcock  will  execute  and  deliver 
to  said  Calvert  B.  Cottrell  any  and  all  instruments  of  transfer  neces- 
sary and  proper  to  convey  to  said  Cottrell  all  of  said  Baboock's  interest 
in  and  to  the  assets  and  property  before  mentioned,  but  without  recourse 
to  him,  including  all  rights  pertaining  to  the  same  of  whatsoever  descrip- 
tion. 

'^  Fifth.  It  is  expressly  understood  that  no  obli^tion  shall  be  con- 
tracted and  no  business  carried  on  in  the  name  of  Cottrell  &  Babcock,. 
except  as  hereinafter  provided. 

•**  Sixth.  The  said  Calvert  B.  Cottrell  agrees  that  upon  the  oonvey- 
ance  by  said  Babcock  to  him  as  herdnbefore  stated,  the  railroad  stock 
and  the  Pav^ucket  stock,  if  not  already  properly  transferred  to 
said  Qreenman  as  trustee  shall  be  properly  transferred  to  him  for 
the  purposes  mentioned  in  the  trust  deed  of  Cottrell  &  Baboock  to 
Thomas  D.  Qreenman,  dated  the  26th  day  of  August,  1879;  and  further^ 
that  the  machinery  now  in  their  factory  shall  be  conveyed  to  said  Green- 
man  in  trust,  by  specific  description,  in  compliance  with  the  laws  of 
this  State,  to  make  the  same  a  valid  security  for  the  uses  and  purposes 
mentioned  in  said  trust  deed,  and  subject  to  said  trust.  That  said  prop- 
erty shall  be  conveyed  to  said  Greenman  for  the  further  trust  of  secui^ 
in^  said  Nathan  Babcock  against  any  liability,  loss,  costs  or  damage 
arising  on  any  claim  by  R*  Hoe  &  Company. 

^^  And  said  Babcock  further  agrees  to  take  such  necessary  steps  to 
execute  all  conveyances  that  may  be  necessary  for  the  transfer  and  con^ 
veyance  of  all  his  right,  title  and  interest  in  the  stock  of  said  Pawtucket 
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Jdannfactaring  Company,  and  the  said  !^ew  WillianiBburg  Bailroad 
Company  to  Baid  Greenman  in  trust. 

^^  And  it  is  farther  agreed  that  said  Gottrell  shall  have  authority  to 
use  the  company  name  of  Cottrell  &  Babcock  in  liquidation  and  aettle- 
ment  of  all  matters  growing  oat  of  said  partnership  and  its  dissolation^ 
and  not  to  be  used  for  the  purpose  of  creating  any  new  liability. 

^^In  witness  whereof  we,  the  said  Oalvert  B.  Cottrell  and  JSTathan 
Babcock,  have  hereunto  set  oar  hands  and  seals  the  27th  day  of  July, 

^-  ^-  ^®®®-  "C.  B.  CorrKELL.     [l.  s.] 

"  Nathan  Babcock.  [l.  b. 

The  said  Cottrell  kept  and  performed  all  of  the  agreements  by  him 
made  in  the  above  contract,  and  performed  all  of  tiie  obligations  by 
him  therein  assumed. 

On  the  16th  day  of  September,  1880,  Babcock  executed  and  delivered 
to  Cottrell  two  instruments  in  writing  for  the  purpose  of  carrying  out 
the  contract. 

The  material  part  of  the  first  of  these  instruments —  Exhibit  B  — 
was  as  follows : 

"  Now,  therefore,  for  and  in  consideration  of  the  sum  of  $1,  to  me 
in  hand  paid,  and  other  crood  and  valuable  consideration,  the  receipt  of 
which  is  hereby  acknowledged,  I,  the  said  Nathan  Babcock,  have  sold, 
assigned,  transferred  and  set  over,  and  by  these  presents  do  sell,  assign, 
transfer  and  set  over,  unto  the  saia  Calvert  B.  Cottrell  all  my  right,  utle 
and  interest  in  and  to  each  and  every  of  the  letters-patent  set  forth  in 
the  schedule  hereto  annexed,  which  is  hereby  made  a  part  of  this 
instrument,  together  with  the  invention  or  inventions  therein  and 
thereby  secured,  and  also  all  my  right,  title  and  interest  in  and  to  any 
other  letters-patent  or  inventions  owned  or  used  by  said  firm,  the  said 
letters-patent  to  be  held  and  enjoyed  by  the  said  Calvert  B.  Cottrell  for 
his  own  use  and  behoof,  and  for  the  use  and  behoof  of  his  legal  repre- 
sentatives, to  the  full  end  of  the  term  for  which  each  and  every  of  said 
letters- patent  are  or  may  be  granted  —  including  any  reissue  or  reissues,, 
extension  or  extensions  thereof — as  fully  and  entirely  as  the  same  could 
have  been  held  and  enjoyed  by  me  had  this  assignment  and  sale  not. 
been  made. 

"And  for  a  like  consideration,  the  receipt  of  which  I  hereby  acknowl- 
edge, I,  the  said  Nathan  Babcock,  have  sold,  assigned,  trauE^erred  and 
set  over,  and  by  these  presents  do  sell,  assign,  transfer  and  set  over- 
unto  the  said  Calvert  B.  Cottrell,  idl  my  right,  title  and  interest  in  and 
to  all  trade-marks  owned  or  used  by  the  said  firm  of  Cottrell  &  Bab- 
cock in  the  manufacture  and  sale  of  printing  presses  and  printings 
maehiqes. 

"  And  it  is  further  covenanted  and  agreed  by  the  said  Natban  Bab- 
cock  that  he  will  sign,  execute  and  deliver — but  without  expense  to 
him — any  and  all  petitions,  applications  or  papers,  which  may  be  nec- 
essary to  enable  the  said  Cottrell,  his  legal  representatives  or  assigns,  to 
obtain  and  secuie  any  reissue  or  reissues,  extension  or  extensions,  of  all 
or  any  of  said  letters-patent  set  forth  in  the  schedule  hereto  annexed, 
or  which  are  assigned  aa  aforesaid. 
Vol.  VlIL^5d 
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^^  It  bein^  understood  that  this  sale  and  assignment  is  without  recourse 
against  said  Babcock. 

^^  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  this 
il6th  of  September,  A.  D.  1880. 

"  Nathan  Baboooe.    [l.  s.]  " 

j^hedule  omitted  as  immaterial.]  ^.^ 

The  other  instrument/^  Exhibit  0,"  was  a  qui(;^laim  deed  from  Bab- 
cock  to  Cottrell  of  all  his  interest  in  the  real  estate  upon  which  the 
business  of  Cottrell  &  Babcock  had  been  carried  on,  and  in  the  personal 
property  of  the  late  firm  of  every  kind,  including  its  stocks,  bonds, 
accounts  and  contracts,  etc. 

Immediately  after  the  dissolution  of  the  firm,  Cottrell  associated  with 
him  in  the  business  of  manufacturing  and  selling  printing  presses  and 
printing  machinery,  his  son  Edgar  U.  Cottrell,  under  the  name  of  C. 
B.  Cottrell  &  Co.,  and  succeeded  and  carried  on  as  successors  the  said 
business  formerly  conducted  by  Cottrell  <fe  Babcock. 

The  rights  and  interests  acquired  by  Calvert  B.  Cottrell  under  the 
contract  of  purchase,  and  the  conveyances  in  pursuance  thereof,  were 
valuable  in  carrying  on  the  business. 

On  July  12,  1882,  the  Babcock  Printing  Press  Manufacturing 
Company  was  oi^nized  under  the  joint-stock  laws  of  this  State,  ana 
located  at  New  London,  in  this  State  ;  the  stockholders  of  which  com- 
pany consisted  of  the  said  Nathan  Babcock,  one  Charles  B.  Maxson, 
and  one  George  P.  Fenner.  Nathan  Babcock  was  secretary  and  treas- 
urer of  the  company,  and  Maxon  president,  and  Fenner  superintendent 
of  the  same.  Said  Maxon  and  Fenner  were  formerly  employed  for 
several  years  by  Cottrell  &  Babcock,  and  were  subsequently  in  the 
employ  of  C.  B.  Cottrell  &  Co. 

After  the  organization  of  said  Babcock  Printing  Press  Manufactur- 
ing Company,  said  corporation  commenced  the  business  of  manufactur- 
ing and  selling  printing  presses,  at  New  London,  and  caused  to  be 
pnnted,  publishea,  and  widely  circulated  among  printers,  publishers, 
and  others,  an  advertising  card,  of  which  the  following  is  a  copy : 

THE 

BABCOCK  PRINTING  PRESS  MAN'PQ  CO. 

Manufacturers  of 

DEUM  CYLINDER,  STOP  CYLINDER 

and  LITHOGRAPHIC  PRESSES. 

New  London,  Conn. 

NATHAN  BABCOCK. 

of  the  late  firm  of 

PRE8IDEHT.  OOTTRBLIi  A  BABOOOK,  g^pr. 

SBCrr.    &   TRBAS. 

Between  three  and  four  thousand  of  these  cards  were  sent  by  mail, 
and  distributed  among  printers  and  publishers,  including  many  of  the 
old  customers  of  the  firm  of  Cottrell  &  Babcock.  Prominence  was 
given  to  the  name  of  "  Cottrell  &  Babcock "  in  the  jjrinting  of  the 
card,  and  also  to  the  name  of  Nathan  Babcock,  by  printing  these  names 
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in  more  conspicnons  letters  than  any  other  words  upon  the  card,  and 
also  the  words  "  of  the  late  firm  ot"  were  printed  m  much  smaller 
type  than  any  other  words  on  the  card.  The  different  size  of  type 
were  used  by  the  printers  in  printing  the  card  without  any  instruction 
from  the  deiendant,  and  the  card  was  not  designed  or  adapted  to  mis- 
lead any  person  whip  read  it.  After  the  sale  and  conveyances  above 
mentioned,  Babcoflir  wrote  and  sent  by  mail  the  following  letter  to  one 
of  the  old  customers  of  Oottrell  <fe  Babcock,  namely,  Van  Antwerp, 
Bragg  &  Co.,  of  Cincinnati,  Ohio,  soliciting  their  patronage,  which  let- 
ter was  duly  received  by  them. 

"  New  London,  Conn.,  Oct.  19th,  1883. 
''Messrs.  Van  Antwerp,  Bragg  &  Co.,  Cincinnati,  O. : 

"Gbntlembn  —  Tour  valued  favor  of  the  15th  is  at  hand  and  con- 
tents noticed.  We  regret  that  we  are  not  able  to  send  catalogue  of 
stop-cylinder  presses,  as  we  have  not  yet  published  one  of  that  class. 
"We  will  mail  you  a  photograph  of  our  new  lithograph  press  which  is 
now  completed,  and  we  intend  that  our  stops  sh^  be  similar  in  style 
and  appearance.  We  should  very  much  like  to  furnish  vou  some  stops, 
and  can  guarantee  them  equal  in  every  respect  to  any  thing  you  have! 
seen.  We  have  a  new  Iock  motion,  for  which  patents  are  now  pend-1 
ing,  which  works  remarkably  smooth  and  holds  the  cylinder  very  firm. 
We  do  not  know  how  many  presses  vou  want,  but  we  could  furnish 
you  three  or  four  in  four  to  six  months.  If  you  could  make  above  time 
answer,  we  shall  be  happy  to  call  on  you  and  if  possible  arrange  to  fur- 
nish them.  We  have  the  patterns  to  make,  which  necessitates  so  much 
time.  We  have  no  need  to  assure  you  that  we  can  furnish  a  first-class 
press,  when  we  say  that  our  Mr.  Fenner  has  made  all  the  working 
drawings  ever  used  by  the  late  firm  of  Cottrell  &  Babcock  on  that 
class  01  presses,  and  that,  with  the  dictation  of  the  writer,  he  made  all 
the  plans,  measures,  movements  and  proportions  of  said  presses ;  hence 
we  natter  ourselves  that  no  builders  better  understand  the  requirements 
of  a  stop  cylinder  than  we  do,  and  certainly  none  would  exert  them- 
selves more  to  furnish  a  first-class  press.  Please  let  us  hear  from  you, 
and  oblige, 

"  Tours  r^ectfully, 

"  The  Baboook  PrVg  Press  Mfg.  Co." 

This  letter  was  in  reply  to  the  following  from  that  firm : 

"  Cincinnati,  16th  Oct.^  1883. 
**  Baboook  Printing  Co.,  New  London,  Conn. : 

"  Gentlemen  — ^We  will  be  wanting  a  few  presses  soon.  Please  send 
us  one  of  your  catalogues.  Our  wants  are  stop  cylinders  to  print  matter 
30x41.  Do  your  presses  resemble  Cottrell  &  Babcock's,  of  which  we 
have  a  number  ?  W  hat  would  you  make  us  a  press  for,  as  per  above, 
delivered  here,  set  up?    Send  catalogue. 

"  Very  respectfully, 

"  VAN  Antwerp,  Bragg  <fe  Co.** 
Babcock  also,  bv  visit  in  response  to  a  letter  from  them,  personally 
solicited  one  Yewaale,  of  Yewdale  &  Co.,  of  Milwaukee,  Wisconsin,  to 
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patronize  the  Babcock  Printing  Press  Manufaeturinfir  Company.  Yew- 
dale  was  a  member  of  the  firm  of  Yewdale  <fe  Co.,  who  were  old 
customers  of  the  old  firm  of  Cottrell  &  Babcock.  The  Babcock  Printing 
Press  Manufacturing  Company,  by  their  agents  and  servants,  and  by 
their  private  circulars,  cards  and  newspaper  advertisements,  solicited  the 
general  public  to  purchase  printing  presses  man^ctmred  by  them,  and 
also  in  the  same  manner  and  by  the  same  nmms  solicited  the  old 
customers  of  the  firm  of  Cottrell  &  Babcock  and  of  their  suecessors,  C. 
B.  Cottrell  &  Co. 

After  the  dissolution  of  the  copartnership  and  die  ^  pmrdiase  by- 
Cot  trell  of  Babcock's  interest  in  the  partnership  assets,  Cottrell  and  C. 
B.  Cottrell  &  Co.,  as  the  successors  of  the  firm  of  Cottrell  &  Babcock, 
continued  for  a  time  to  manufacture  and  sell  printing  presses,  stamped 
with  the  trade  name  of  "  Cottrell  &  Babcock,  New  York,"  thereon. 
Customers  of  the  old  firm  of  Cottrell  &  Babcock,  and  thereafter  of  C. 
B.  Cottrell  <fe  Co.,  as  their  successors,  have  occasionally  written  and 
telegraphed  to  Cottrell  &  Co.,  and  addressed  them  as  C.  B.  Babcock  & 
Co.,  Babcock  &  Son,  and  Babcock  &  Cottrell. 

A,  Bra/ndegee  and  C.  Perriny  for  appellants.  The  "  good-will "  of  a 
manufacturing  business  conducted  with  skill  and  probity  for  many 
years,  and  upon  which  "  a  lar^e  sum  of  money  has  been  expended 
in  advertising,  and  in  perfecting  many  novel  mechanical  devices 
which  have  been  patented,  and  which  are  of  very  great  utility  and 
value ;  whose  printing  presses  are  spld  in  large  quantities,  and  have 
become  known  in  the  market  under  the  name  of  the  firm,"  is  a  species 
of  incorporeal  property,  recognized  by  law,  and  which  it  is  the  duty  of  a 
court  of  equity  to  protect.  Brown  Trade-Marks  (2d  ed.),  §§  90,  91,  p. 
114 ;  §  521,  p.  524 ;  EolmeSy  Booth  <&  Hoydens  v.  The  Holmes^  Booth  dr 
Atwood  Mjg,  Co.^  37  Conn.  278.  This  species  oi  property,  though  not 
technically  a  "  trade-mark,"  is  founded  upon  similar  reasons  of  public 
policy  and  protected  upon  analogous  principles.  A  trade-mark  is  a  symbol, 
name  or  device  affixed  to  some  vendible  commodity.  It  is  adopted  for 
the  purpose,  or  by  use  and  association  comes  to  acquire  the  office  of 
pointing  out  the  origin  or  ownership  of  that  article ;  and  so  in  a  sort 
oecomes  the  badge  and  sign  manual  of  the  producer.  "  It  is  the  only 
means,"  says  Mr.  Upton,  *'  by  which  the  manufacturer  is  enabled  to 
inspire  and  retain  public  conndence  in  the  quality  of  the  thin^  manu- 
factured, and  thereby  secure  a  valuable  and  pemtanent  demana  which 
is  the  life  of  manufacturing."  It  is  a  right  neither  created  nor  con- 
trolled by  legislative  enactments,  but  rests  in  common  law,  independent 
of  all  statutes.  '^Its  adequate  security  and  protection  by  the  exercise 
of  the  highest  powers  of  courts  is  an  imperative  duty,  as  well  for  the 
security  of  the  interests  of  the  public  as  the  promotion  of  individual 
justice."  On  the  other  hand,  the  "good-will"  of  a  trade  or  business 
exists  only  in  contemplation  of  law.  It  has  no  outward  and  visible 
sign,  but  is  none  the  less  real  because  it  is  intangible.  It  has  been 
recognized  and  protected  by  the  courts  from  their  very  earliest  history. 
It  grows  out  of  and  is  frequently  treated  as  synonymous  with  a  "  traae 
name,"  and  in  many  adjudged  cases  has  been  confu^^with  a  ^  trade- 
mark." Thus  the  noted  case  of  Brooklyn  White  Zedd  Go.  w^MaeMry^ 
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25  Barb.  416 ;  The  Oangre^  cfe  Empire  Spring  Co.,  45  N.  Y.  291 ;  The 
Irving  House  case,  3  Sandf .  925 ;  The  Howe  Bakery  case,  19  How. 
Pr.  14,  togeth^  with  many  others,  and  amon^  them  it  is  respect- 
f  uUy  submitted  that  of  Holmes,  Booth  ds  Hayaen  v.  The  Holmes, 
Booth  cfe  Ahoood  Mfg.  Co.,  37  Conn.  278,  will  be  found,  upon  careful 
examination,  to  be  genuine  trade  name  or  good-will  instead  of  trade- 
mark cases.  "Goodrwill'*  has  been  variously  defined  by  the  text- 
writers  and  judges,  as  viz.:  In  the  simplest  and  most  succinct  phrase 
by  Lord  Eldon,  "  the  probability  that  the  old  customers  will  resort  to 
-the  old  place."     CrufHJodL  v.  Lye,  17  Ves.  335. 

By  Pollock,  C.  B.:  *'  Very  frequently  the  good-will  of  a  business  is 
tnade  the  subject  of  sale  though  there  is  nothing  tangible  in  it.  It  is 
merely  the  advantage  of  the  recommendation  of  the  vendor  to  his  con- 
nections and  his  agreeing  to  abstain  from  all  competition  with  the 
vendee."     Potter  v.  Commissioners,  10  Exch.  147. 

"  Good-will "  is  very  clearly  and  admirably  defined  by  Mr.  Justice 
Stoiy,  in  Story  Partnership,  §  99. 

^^  Good- will  denotes  a  relation  existing  between  a  man  or  firm  and  the 
public  with  reference  to  a  particular  business.  It  is  the  good-will  of 
the  public  to  the  man  or  firm,  and  the  customers  are  really  the  people 
who  form  the  good-will.  *  Good-will '  is  a  species  of  incorporeal  per- 
sonalty. Being  intangible  or  incorporeal,  the  person,  firm  or  corpora- 
tion possessing  the  ^  good-will '  indicates  it  to  the  public  by  means  of  a 
name  or  by  some  symbol  or  trade-mark." 

A  sale  or  transfer  of  the  good-will  passes  the  right  to  use  the  name  or 
trade-mark  which  symbolizes  it. 

"  Good- will  means  every  advantage  that  has  been  acquired  by  a  pro- 
prietor in  carrying  on  his  business,  whether  connected  with  the  business 
or  with  the  name  under  which  it  is  managed.  The  name  of  a  firm  is  a 
very  important  part  of  the  good-will  of  the  business  carried  on  by  the 
firm."  Cfhwrion  v.  Douglass,  1  Johns.  Ch.  (Eng.)  174 ;  S.  0.,  5  London 
Jurist  (N.  S.),  1887. 

^^  When  a  partner  sells  to  another  partner  a  going  business  every 
advantage  acquired  by  the  old  firm  in  carrying  on  its  business,  whether 
connected  with  the  old  place  or  the  old  name,  passes  to  the  purchaser." 
MoOoiomh  Biros.  Pv/mp  Machine  Co.  v.  McOowoai,  2  Cine.  (Ohio) 
313. 

"  The  sale  of  a  good- will  and  business  conveys  the  right  to  the  use 
of  the  partnership  name  as  a  description  of  the  articles  sold  to  the 
trade,  and  that  right  is  an  exclusive  right  asagaiost  the  person  who  sold 
it."     Levy  v.  Walker,  39  Law  Times  (N.  S.),  654 ;  S.  C,  10  Ch.  Div.  436. 

"  A  trade-mark  passes  on  sale  of  business  and  good-will."  Sohier  v. 
Johnson,  111  Mass.  233;  Morgan  v.  Rogers,  19lFed.  Rep'r,  596. 

"A  transfer  by  retiring  partner  to  the  other  of  *  The  business  con- 
nections and  patronage  belonging  to  the  firm '  may  be  deemed  to 
include  the  good-will  (3  the  concern."  Kellogg  v.  Totten,  16  Abb.  Pr. 
35. 

"A  transfer  of  the  business  and  good-will  gives  the  partner  who  pur- 
<;hases  the  same  the  right  to  use  the  firm  name  and  trade-marks." 
Adams  v.  Adams,  7  Abb.  N.  C.  292. 
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'^  If  the  whole  concern  and  the  ^ood-will  of  a  basinesB  have  been  sold 
the  name  as  a  trade- mark  would  nave  been  sold  with  it."  Banks  v. 
Gibson,  89  Beav.  (Eng.)  566 ;  8.  C,  11  Jurist  (N.  S.),  680. 

If  these  principles  stand  for  law,  then  tlie  sale  by  Babcock  for  a  large 
sum,  '^  of  all  his  right,  title  and  interest  of  every  name  and  nature, 
including  patent  rights,  good-will  and  trade-marks,"  whether  in  his  own 
or  the  copartnership  name  —  conveyed  to  Cottrell : 

1.  The  "  going  business  "  of  the  old  firm. 

2.  Every  advantage  acquired  by  the  old  firm,  whether  connected  with 
the  business,  or  the  name  under  which  it  had  been  conducted. 

3.  The  advantage  of  the  recommendation  of  the  vendor  to  his  con- 
nections. 

4.  The  riglit  to  all  the  probabilities  that  "  the  old  customers  would 
return  to  the  old  place." 

5.  The  sole  right  to  use  the  name  of  the  old  firm  in  such  way  as  to 
indicate  that  Cottrell,  and  not  Babcock,  was  its  successor. 

6.  By  this  conveyance  Babcock  became  both  morally  and  equitably 
estoppra  from  any  conduct  or  representation  which  would  tend  to 
impair  the  value  of  this  good-will,  or  render  his  conveyance  nugatory. 

The  court  erred  in  holding  that  the  card  "was  not  desired  or 
adapted  to  mislead  "  the  public  or  to  injure  the  good- will  and  trade- 
name thus  acouired  by  the  plaintifb. 

1.  The  sixtn  paragraph  of  the  complaint  charges  that  the  defendant 
prepared  a  business  card,  a  specimen  of  which  is  set  forth. 

The  card  set  forth  is  the  identical  card  prepared  and  circulated  by 
the  defendant.  Paragraph  5  of  the  answer  aomits  that  "  tiie  defend- 
ant prepared  a  business  card  of  the  description  set  forth  in  the  sixth 
par^^ph  of  plaintifEs'  complaint,  by  means  of  which  it  advertised, 
etc'°  It  would,  therefore,  appear  somewhat  late  to  contend  that  die 
card  was  printed  without  instructions  from  the  defendant. 

This  court  indicated  its  opinion  of  such  a  defense  in  Boardman  v. 
BriMa/nia  Co.^  35  Conn.  407,  as  follows: 

"  When  there  is  a  strong  resemblance  in  matter,  color  and  arrange- 
ment the  court  will  presume  it  was  not  fortuitous ;  but  that  it  was 
intentional  with  a  view  to  mislead,  and  will  enjoin  against  it." 

Again :  "  Though  an  imitation  is  only  partial  if  it  is  calculated  and 
intended  to  misleaS  the  public,  courts  wUl  enjoin,  if  the  success  of  the 
design  is  a  probable  or  even  a  possible  consequence." 

.A^ain:  "The  cases  are  numerous  where  the  defendant  has  been 
enjoined  against  the  use  of  a  labels  though  he  has  placed  his  own  name 
as  manufacturer  in  connection  with  the  trade-mark." 

The  case  at  bar  would  seem  to  be,  in  terms,  one  of  the  "  numerous 
cases ''  which  the  court  thus  alludes  to,  only  to  condemn. 

2.  But  even  if  it  were  true  that  the  printer  evolved  this  card,  and 
its  cunning  arrangement  solely  from  his  own  consciousness,  that  would 
not  exonerate  the  defendant. 

The  printer  was  the  defendant's  agent  in  the  premises,  and  the 
defendant  ratified  his  act  by  accepting  and  circulating  the  card.  The 
wrong  and  injury  to  the  plaintiffs  was  not  so  much  in  printing  as  it  was 
in  issuing,  sending  out  and  circulating  the  card  among  the  customei-s 
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of  the  old  firm  of  Cottrell  &  Babcock,  and  of  their  successors,  the 
plaintifEs. 

The  defendant  having  adopted  a  coarse  of  conduct  which  injured,  or 
tended  to  injure,  the  plaintim,  must  be  held  to  have  intended  the 
natural  and  probable  consequences  of  its  acts.  Holmes^  eto.j  v.  BohneSy 
etc.,  37  Conn.  296. 

3.  Nor  is  the  intent  of  the  infrin^r  a  material  question  in  this  case. 

"  It  can  make  no  difference  with  the  petitioners  whether  the  respond- 
ents counterfeited  their  trade-marks,  because  they  designed  to  defraud, 
or  because  they  supposed  they  had  a  right  to  do  so.'°  Boa/rdman  v. 
BritUmxa  Co.,  35  Conn.  408. 

"The  grounds  on  which  courts  of  e<jnity  offered  relief  in  this  class 
of  cases  is  the  injury  to  the  party  aggrieved  and  the  imposition  of  the 
public  The  existence  of  these  consequences  does  not  necessarily 
depend  upon  the  question  whether  fraud  or  an  evil  intent  does  or  does 
not  exist.  The  qxu>  cmimo  named,  therefore,  seem  to  be  an  immaterial 
inquiry."     Eolmea,  etc.,  v.  EolmeSy  etc.,  37  Conn.  296. 

And  to  the  same  effect:  Dixon  Crucible  Co.  v.  Chtaffenheim,  2 
Brewst.  321 ;  Bale  <b  Smithson,  12  Abb.  Pr.  237;  Holmes,  etc.,  v. 
Holmes,  etc.,  37  Conn.  278;  Coffeen  v.  Brunton^  4  McLean,  516; 
Coleman  v.  Crump,  70  N.  Y.  578 ;  McLean  v.  Fleming,  96  U.  S.  245. 

4.  Whether  the  card  is  ^^  adapted,"  that  is  calculated  to  deceive  the 
public  under  all  the  circumstances  of  the  case,  is  to  be  determined  by 
judicial  inspection,  and  if  this  court  is  convinced,  from  such  inspection, 
that  the  card  would  probably  deceive  or  mislead  the  ordinary  purchaser, 
no  amount  of  expert  or  judicial  evidence  would  justify  the  court  in 
withholding  an  injunction.  Conedidaied  Fruit  Jar  Co.  v.  Thomas, 
2  N.  J.  L.  J.,  U.  8.  Cir.  Ct.  of  N.  J.,  1879, 

The  court  finds  that  the  card  was  not  "  adapted "  to  mislead  any 
person  who  "  reads  it."  By  this  we  understand  the  court  to  mean  that 
the  card  was  not  calculated  to  mislead  any  one  who  took  pains  to  read 
the  whole  card. 

But  it  is  not  the  wary  and  those  who  take  pains  ^^  to  read,"  who  are 
ordinarily  deceived ;  nor  are  they  the  class  that  the  courts  are  vigilant 
to  protect ;  it  is  the  ordinary,  careless  purchaser,  that  plain  wayforing 
man,  who  in  the  words  of  wisdom  is  said  sometimes  to  be  '^  a  fool,"  he 
who  catches  his  impressions  from  sight  rather  than  from  sense ;  who  is 
the  heedless  purchaser  for  whom  the  cunning  trap  is  set  and  for  whose  , 
protection  the  court  will  break  through  the  snare  of  the  fowler. 

In  Svnger  Manufacturing  Company  v,  Wilson,  3  App.  Cas.  389, 
the  lord  chancellor,  among  other  things,  says :  "  What  is  the  effect 
of  the  advertisements  made  by  the  defendant  ?  It  is  earnestly  insisted 
by  him  that  his  advertisements  and  representations  are  of  such  a  char- 
acter as  to  preclude  all  possibility  of  deception  ;  .that  every  one  reading 
them  is  thereby  apprised  distinctly  and  plamly  that  the  machines  dealt 
in  by  him  are  not  the  machines  made  by  the  plaintiff ,  and  it  is  claimed 
that  this  was  especially  intended^  to  be  made  to  appear  m  order  that 
defendant  might  have  the  benefit  of  the  superiority  which  he  claims 
for  his  machines. 

"There  is  no  question  but  that  it  does  appear  from   defendant's 
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advertisements  that  the  plaintiff  is  not  the  maker  of  them,  and  that  his 
machines  are  called  ^  English  Singers,'  and  there  is  no  question  either 
but  that  to  one  informed  these  statements  would  be  sufficient  to  impart 
all  that  is  claimed.  But  we  must  remember  the  fact  common  to  the 
knowledge  of  all,  that  the  great  mass  of  people  likely  to  buy  and  use 
machines  are  not  so  informed.  The  most  tnat  such  persons  know  is 
that  the  machines  called  *  Singer  Machines '  are  what  they  want,  and, 
consequently,  when  they  find  the  word  '  Singer '  they  are  not  apt  to  stop 
and  read  what  accompanies  it.  But  whether  they  are  or  not — the  fact 
that  they  must  do  so  to  avoid  being  misled  is  simcient.  The  defend- 
ant has  no  right  to  put  them  to  that  trouble  or  the  plaintiff  to  that 
risk." 

The  court  finds  that  the  defendant  caused  between  three  and  four 
thousand  of  said  cards  to  be  printed,  published  and  circulated  amonff 
printers  and  publishers,  including  many  of  the  old  customers  of  the  old 
firm  of  Cottrell  &  Babcock.  That  prominence  was  given  to  the  name 
"  Cottrell  &  Babcock,"  and  to  the  name  "  Nathan  Babcock,"  by  print- 
ing said  names  in  more  conspicuous  letters  than  any  other  woras  upon 
the  card,  and  the  words  "  of  the  late  firm  of"  in  much  smaller  type 
than  any  other  words  that  were  printed  on  said  card. 

"  Babcock,"  "Nathan Babcock''  and  "Cottrell  &  Babcock,"  are  the 
names  which  are  printed  in  large  letters  upon  the  card,  and  to  which 
great  prominence  is  given. 

What  most  purchasers  know  is  that  the  machine  they  want  is  that 
known  as  "  the  Cottrell  &  Babcock  "  drum  cylinder  or  stop  cylinder 
printing  press,  and  finding  that  name  upon  the  card,  they  ordinarily  do 
not  stop  to  read  the  whole  card.  Even  if  a  purchaser  did  not  read  the 
whole  card,  he  would  be  led  naturally  to  believe  that  "  the  late  firm 
of "  Cottrell  &  Babcock  had  dissolved,  and  that  the  defendant  was 
their  lineal  successor,  and  in  reality  the  manufacturer  of  what  aie 
known  as  the  Cottr6ll  &  Babcock  printing  presses.  It  will  be  noted 
that  the  name  "  Babcock,"  in  the  title  of  the  company,  and  "  Nathan 
Babcock,"  and  "  Cottrell  <fe  Babcock,"  are  very  adroitly  linked  together 
on  this  card  in  a  manner  which  is  calculated  to  mislead  persons  not 
pausing  to  carefully  read  or  consider  its  tenor. 

Furmermore,  the  name,  "  Charles  B.  Maxsou,  president,"  is  printed 
in  small  letters  at  the  left  lower  comer  of  the  card,  and  the  name 
"  George  P.  Fenner,  supt.,"  is  also  printed  in  small  type  at  the  right 
hand  lower  comer  of  the  card.  The  words,  "  secretary  and  treasurer," 
are  printed  m  small  letters  under  the  name  "Cotterell  &  Babcock," 
instead  of  immediately  after  the  name  "  Nathan  Babcock,"  and  the 
name  of  Babc<xik,  though  only  secretary  and  treasurer,  is  printed  in 
much  larger  type  than  the  name  of  the  president. 

That  such  a  card  did  operate  to  mislead  the  public  is  evident  from 
the  fact,  found  m  this  case,  that  customers  of  the  old  firm  and  that  of 
its  successors,  C.  B.  Cottrell  &  Co.,  have  written  and  teWraphed  to  C. 
B.  Cottrell  &  Co.,  and  have  addressed  that  firm  as  "  C.  6.  Babcock  & 
Co.,"  "  Babcock  &  Son,"  and  "Babcock  &  CottreU."  Record,  p.  72, 
close  of  page. 

Chief  J  udge  Hargis,  m  Avery  cfe  Sons  v.  Miekle^  18  West,  Jurist, 
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292,  characterized  this  ingenions  mixtare  of  what  is  lawful  with  what 
is  forbidden,  in  the  following  sinewy  Saxon  : 

"  The  fraud  is  most  frequently  accomplished  by  the  illegal  use  of 
names,  forms,  words,  etc.,  which  belong  to  the  common  stock.  The 
law  says  you  may  use  any  thing  which  is  common  property  or  that  can- 
not be  exclusively  appropriated.  But  you -must  use  it  to  convey  the 
ideas  which  it  commoDly  expresses  and  of  which  it  is  the  accepted  sign, 
you  must  use  it  to  tell  the  truth,  the  whole  truth,  and  nothing  but  tne 
truth.     You  must  not  steal  the  livery  of  heaven  to  serve  the  aevil  in." 

Similar  adroit  attempts  have  been  made  to  adopt  just  so  much  of 
another's  trade  name  as  to  mislead  the  unwary  and  just  so  little  as  to 
keep  within  the  law,  with  the  following  results : 

In  Orofi  V.  Z?ay,  7  Beav.  Ch.  (Eng.)  84,  the  master  of  the  rolls,  after 
noticing  between  the  two  labels  distinctions  suflScient  to  protect  one 
who  took  upon  himself  the  task  of  study  and  comparison,  came  to  the 
conclusion  that  there  was  sufficient  to  mislead  the  ordinary  run  of  per- 
sons and  lead  them  to  believe  that  the  new  establishment  was  in  some 
way  or  other  connected  with  the  old,  and  the  defendant  was  restrained 
from  using  labels  or  show  cards  calculated  to  produce  such  deception. 

In  Olenny  v.  Smith,  2  Drewry  &  Smale,  476 ;  S.  C,  11  Jur.  (N.  S.) 
964,  the  defendant,  a  clerk,  on  leaving  the  plaintiffs'  firm  and  starting 
the  same  kind  of  business,  put  up  on  his  sign  the  words  "from  Thresher 
&  Gienny,"  the  word  "  from  "  in  smaller  letters  than  the  rest.  Among 
other  things,  the  vice  chancellor  said :  *'  Assuming  that  defendant  had 
the  right  to  put  the  words,  *from  Thresher  &  Qlenny,'  it  is  but  natural 
to  ask  why  it  is  that  the  word  *  from '  both  on  the  brass  plates  and  the 
awning  is  written  in  letters  so  much  smaller  than  the  words  '  Thresher 
<fe  Glenny.'  Why  should  it  not  have  been  written  in  letters  so  plain 
that  it  would  be  as  visible  and  legible  as  the  rest  ?  Instead  of  doing  so 
he  puts  in  large  and  prominent  letters  the  words  *  Thresher  &  Glenny,' 
which  standing  alone  would  lead  to  the  conclusion  that  his  shop  is  the 
shop  of  Thresher  &  Glenny,  and  the  word  *  from,'  which  alone  nega- 
tives that  conclusion,  he  puts  in  letters  so  small  and  so  placed  as  to  be 
very  apt  not  to  catch  the  eye." 

In  JSoott  V.  Scott,  16  Law  Times  (N.  S.),  143,  W.  Scott  retired  from 
business  and  set  up  business  for  himself  at  T.  near  N.  The  inscription 
used  by  the  firm  over  the  door  of  their  place  of  business  at  G.  had  oeen 
"  R.  <fe  W.  Scott  of  N."  R.  Scott  made  over  his  business  at  N.  and  G. 
to  the  defendants  who,  at  their  premises  at  G.,  made  use  of  the  inscrip- 
tion "  Scott  &  Nixon,  late  R.  and  W.  Scott  of  N." 

On  application  of  plaintiff  the  court  granted  an  injunction  restrain- 
ing the  defendants  from  using  a  door  plate  with  sncn  an  inscription, 
inasmuch  as  it  amounted  to  a  representation  that  they  had  succeeded  to 
the  business  of  the  late  iirm.  Vice  Chancellor  Wood  said :  "  When 
you  say  *  late '  Robert  &  Walter  Scott  you  imply  that  those  partners, 
either  one  or  both,  have  retired  from  the  business,  and  that  the  whole 
good-will  of  the  business  has  been  transferred  to  the  firm  which  is  now 
Scott  &  Nixon."  ..."  The  public  are  told  m  effect  that  the  good- 
will of  the  business  of  R.  &  W.  Scott  has  gone  to  their  successors,  Scott 
&  Nixon ;  that  Scott  &  Nixon  have  as  successors  gone  into  business, 
Vol.  Vlir— 60    * 
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from  which  Robert  &  Walter  Scott  have  retired.     That  is  not  a  true 
representation  of  the  state  of  facts  at  all." 

In  Hwr^per  v.  JPearsoriy  3  Law  Times  (N.  S.),  647,  the  defendants 
issued  a  circular  and  card  in  which  they  style  themselves  "E.  &  J.  Pear- 
son, late  Harpers  &  Moore,"  and  which  were  calculated  to  lead  the  pub- 
lic to  suppose  that  the  defendants  had  succeeded  to  the  business  of  the 
plaintiffs  and  were  working  the  same  materials  as  the  plaintifb  had 
formerly  used.  It  was  held  that  although  the  words  of  the  circular  and 
card  might  be  literally  true,  yet  if  they  intended  to  mislead  the  pubUc 
the  court  would  restrain  them  from  further  circulating  or  issuing  such 
or  any  similar  circular  or  card.     An  iniunction  was  granted. 

In  ChvHon  v.  Douglass^  1  Johns,  dh.  174  ;  S.  C,  5  Jur.  (N.  S.)  887, 
the  business  had  been  carried  on  for  some  time  under  the  firm  name  of 
John  Douglass  &  Co.  By  a  written  instrument  tJie  defendant  sold  to 
the  plaintiffs  all  his  shares,  rights  and  interests  in  the  trade  or  business 
earned  on  by  him  and  the  d|aintiffs  at  Bradford  in  copartnership  and 
under  the  firm  name  of  John  Douglass  &  Co.,  and  the  good- will  thereof. 
Notice  of  the  dissolution  of  the  old  firm  was  given  and  the  new  firm 
was  "  Churton,  Bankhart  &  Huett,  late  John  Douglass  <fe  Co."  The 
location  of  the  old  business  was  at  Bradford.  Subsequently  the  defend- 
ant opened  a  store  for  the  same  business  next  door  to  that  of  the  plain- 
tiffs and  placarded  it  with  the  name  of  John  Douglass  &  Co.  The 
defendant  was  restrained  from  resuming  or  carrying  on  the  busmess  of 
snuff  merchant  at  or  about  the  immediate  neignborhood  of  Bradford, 
either  alone  or  in  partnership  with  any  person,  unaer  the  style  or  firm 
of  John  Douglass  &  Co.  Amon^  other  things  Vice  Chancellor  Wood 
says :  "  Late  John  Douglass  &  Co.  nnports  this :  We  are  the  people  who 
carry  on  the  business  formerly  the  business  of  John  Douglass  &  Co." 

In  Hookham  v.  Pottage j  L.  R.,  8  Ch.  91,  the  (question  arose  between 
persons  who  had  been  copartners.  The  plamtiff,  defendant  and 
defendant's  brother  were  partners,  and  carried  on  business  as  tailors 
under  the  name  of  "  Hookham  &  E.  S.  Pottage."  The  partnership 
was  afterward  dissolved  by  a  decree  of  the  court,  in  which  it  was  pro- 
vided that  the  business  of  the  partnership  should  belong  to  the  plain- 
tiffs, the  defendant  receiving  the  value  of  his  interest.  The  plaintiffs 
kept  up  the  shop  and  continued  to  trade  under  the  name  of  "  Hook- 
ham &  Co."  Subseq^uently,  the  defendant  set  up  in  business  within  a 
few  doors  of  the  plamtiff' s  shop,  and  painted  over  his  shop  door  the 
words  "  S.  Pottage  from  Hookham  &  Pottage,"  the  words  "  from  "  and 
"and"  being  in  small  letters.  An  injunction  was  granted  restraining 
the  defendant  from  using  the  plaintiff^  s  name  in  such  a  manner  as  to 
deceive,  on  the  ground  that  although  the  defendant  was  entitled  to 
state  fairly  his  connection  with  the  former  finn,  he  was  not  entitled  to 
act  so  as  to  divert  to  himself  custom  intended  for  the  plaintiff.  That 
having  regard  to  the  manner  in  which  the  names  were  painted,  the 
defendant  had  done  that  which  was  calculated  to  lead  the  public  to 
suppose  that  he  was  still  connected  with  the  old  firm. 

In  Dence  v.  Masoii^  Week.  Notes,  1878,  p.  23,  it  appears  that  thei 
plaintiffs  earned  on  a  business  under  the  name  of  "  Brand  &  Co." 
One  F  Mason,  who  had  been  for  many  years  m  the  employ  of  the 
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plaintiffs'  predecessor  in  business,  b^an  to  deal  in  the  same  dass  of 
TOods  as  the  plaintiffs  in  partnership  with  one  Brand  as  *^  Brand  & 
Mason."  In  consequence  of  proceedings  taken  by  the  plaintiffs,  this 
name  was  changed  to  "  Mason  &  Brand?'  Brand  refused  to  continue 
in  the  partnersmp,  but  the  defendant  continued  to  trade  under  the  name 
of  "  Mason  <fe  Brand."  On  motion  by  plaintiffs  for  an  injunction  it 
was  held  by  the  court  that  in  arranging  with  the  proprietor  of  a  small 
shop  in  the  same  street  as  the  plaintiffs,  for  the  exhibition  on  her  shop 
front  of  the  words  "  Agent  for  Mason  &  Brand's  Essence  of  Beef," 
the  words  "acent  for"  neing  in  small  and  the  rest  in  large  letters,  the 
defendant  haa  acted  in  a  manner  intended  and  calculated  to  deceive. 

In  Witt  V.  Corcoran^  2  Ch.  Div.  69,  the  plaintiff,  who  was  in 
partnership  with  the  defendant  and  his  son  under  the  firm  name  of 
"  Bryan  Corcoran,  Witt  &  Co.,"  purchased  the  business,  good-will^  trade 
names  and  trade-marks  of  the  defendant.  The  defendant  carried  on 
business  under  the  name  of  "  Bryan  Corcoran  &  Co."  or  "  Bryan  Cor- 
coran, Son  &  Co."  The  defendant  was  restrained  from  carrying  on 
business  under  those  names  or  any  other  names  calculated  to  induce 
the  belief  that  the  defendant  was  carrying  on  business  in  succession  to 
the  original  firm. 

Colton  V.  ThomaSj  2  Brewst.  (Penn.)  308,  is  a  case  strikingly  in 
point  The  plaintiff  purchased  from  Dr.  Colton,  of  New  Yoric,  the 
right  to  use  tne  name  of  the  ^^  Colton  Dental  Association,"  and  com- 
menced business  in  the  city  nf  Philadelphia,  under  the  designation  of 
the  "  Colton  Dental  Association,"  which  name  appeared  upon  all  of  the 
plaintiff's  advertisements  and  was  prominently  displayed  on  his  signs, 
doors  and  windows.  The  defendant,  Thomas,  was  employed  by  pmin- 
tiff  for  upward  of  two  years  to  extract  teeth  at  the  plaintiff's  aental 
rooms,  but  subsequently  left  the  employment  of  tne  plaintiff  and 
«ipened  dental  rooms  in  the  same  city  and  issued  cards  as  follows :  Dr. 
F.  R.  Thomas,  formerly  operator  at  the  Colton  Dental  Rooms,"  and 
placed  on  his  sign  over  his  door  the  words,  "  Dr.  F.  R.  Thomas,  late 
operator  at  the  Colton  Dental  Rooms."  The  words  "  late  operator  at 
the"  upon  the  cards  and  signs  were  in  small  letters,  while  the  words 
"  Colton  Dental  Rooms "  were  in  large  letters.  The  defendant  was 
restrained  from  the  use  of  the  cards  and  signs  complained  of,  and  also 
restrained  from  the  employment  of  any  device  by  which  the  patients 
and  patrons  of  the  plaintiff,  without  the  exercise  of  care,  would  be 
induced  to  suppose  that  the  defendant's  place  of  business  was  the  place 
of  business  of  the  plaintiff.  Among  other  things,  the  court  remarked : 
"  It  is  difficult  to  believe  that  the  words  *  late  operator '  and  *  formerly 
operator'  being  in  letters  and  type  so  much  smaller  than  the  other  let- 
ters upon  the  cards  and  sign  of  the  defendant  have  not  been  thus  placed 
with  a  purpose  to  mislead  and  to  create  an  impression  that  his  rooms 
are  the  '  Colton  Dental  Rooms,'  or  the  rooms  of  the  ^  Colton  Dental 
Association ; ' "  and  the  judge  in  that  case  quotes  with  approval  the 
remarks  of  Mr.  Upton,  *'that  when  the  words  on  a  sign  of 'formerly' 
or  *  successors  to'  are  so  small  and  indistinct  as  to  escape  observation 
unless  upon  careful  inspection,  in  most  instances  they  are  fraudulent 
and  their  use  would  be  prohibited  by  injunction." 


Digitized  by 


Google 


476  The  Eastkbn  Eepobteb.  [Conn. 

Again  the  conrt  remarks :  ^^  If,  as  the  defendant  says  in  his  aflSdavit, 
his  sole  object  is  to  infcnm  the  public  that  he  is  no  longer  in  the  employ- 
ment of  the  plaintiff  and  is  now  in  business  for  himself  and  to  pro- 
tect his  reputation  as  an  extractor  of  teeth  against  damage  from  the 
inferior  capacity  and  reputation  of  the  complainant  as  he  charges,  his 
object  will  be  most  effectually  accomplished  by  placing  before  tlie  pub- 
lic on  his  cards  and  sign  in  characters  or  letters  as  prominent  and  as 
easily  read  as  the  other  words  which  are  on  them,  those  which  give 
information  to  the  public  of  the  fact." 

In  SmM,  V.  Coopery  5  Abb.  N.  0.  274,  it  appeared  that  the 
defendant  had  been  a  member  of  the  firm  of  Smith,  Glray,  Cooper  & 
Co.,  doing  business  as  clothiers  in  the  city  of  Brooklyn.  The  partner- 
ship having  expired,  the  defendant  retir^  and  embarked  in  the  same 
line  of  business  on  the  same  street  in  the  city  and  a  short  distance  from 
the  old  store  where  the  plaintiff  continued  tne  business.  The  plaintiff 
put  up  a  sign  on  the  front  of  his  store,  the  words  thereon  being  arranged 
m  three  lines.  In  the  first  or  top  line  his  name,  "  T.  S.  Cooper,"  and  in 
the  third  or  bottom  line  the  name  of  the  old  firm,  **  Smith,  Gray, 
Cooper  &  Co."  The  letters  of  the  old  firm  name  were  eleven  and 
one-half  inches  long,  and  in  the  second  or  intermediate  line  the  words 
^^of  the  late  firm  oi"in  letters  about  four  and  one-half  inches  long. 

The  court,  speaking  by  Neh-son,  Ch.  J.,  says :  "  The  question  is 
whether  the  words  as  thus  arranged  performed  the  mere  ofiice  of 
informing  the  public  that  the  defendant  was  engaged  in  business  there 
and  was  the  same  person  who  had  been  a  member  of  the  old  firm,  or 
whether  they  were  calculated  to  mislead  the  public  and  divert  to  that 
store  the  customers  of  the  plaintiffs  or  persons  intending  to  become 
Buch  customers." 

It  was  urged  upon  the  defendant  that  the  buildings  occupied  by  the 
parties  are  quite  unlike ;  that  of  the  plaintiff  much  the  laiwst,  orna- 
mental and  of  iron ;  that  of  the  defenaant  plain  and  of  brick ;  persons 
acquainted  with  the  plaintiff's  place  and  paying  some  attention  to  appear- 
ances would  not  mistake  ,the  one  store  for  the  other.  That  is  true 
and  would  be  of  importance  in  the  absence  of  any  device  creating  an 
artificial  or  seeming  relation  between  the  two  stores,  or  even  with  such 
device  if  all  persons  would  pay  attention  to  appearances. 

It  was  shown  by  witnesses  for  the  defendant  that  the  words  "  of  the 
late  firm  of  "  are  in  letters  as  large  as  those  on  some  signs  put  up  for 
business  purposes.  But  there  is  a  difference  between  the  effect  of  words 
of  a  reduced  size  when  standing  alone,  or  whether  coupled  with  other 
and  larger  words.  The  latter  especially,  if  the  lowest  Ime  would  catch 
the  eye  when  the  smaller  words  on  the  line  above  would  not.  So,  too, 
it  was  proved  that  the  words  "  of  the  late  firm  of  "  could  be  read  from 
the  opposite  side  of  the  street,  and  from  the  comer  two  hundred  feet 
away.  That  being  so  it  would  have  been  quite  to  the  purpose,  if  some 
good  reason  could  have  been  given  for  having  the  words  that  follow 
those,  much  larger.  If  the  words  "  of  the  late  firm  of "  are  in  letters 
large  and  plain  enough,  why  should  the  name  of  the  old  firm  be  in  let- 
ters more  than  twice  that  size  ?  There  is  —  indeed  can  be  —  no  good 
reason.    Without  imputing  to  the  defendant  any  fraudulent  intention, 
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the  element  of  f  rand  not  being  material  in  cases  of  this  class — Milling^ 
ion  Y.  i^,  3  M.  &  C.  838  — it  is  impossible  to  avoid  the  oonviction 
that  this  sign  was  cunningly  arranged,  and  is  calculated  to  mislead  per- 
sons not  pausing  to  read  or  consider  all  the  words  on  it." 

In  Findlay  v.  Mc  WHUamSj  33  Low.  Can.  Jur.  148,  it  is  said  that 
"A  sale  by  a  retiring  partner  to  his  copartner  of  the  good-will  of  the 
business  implies  an  obligation  on  the  part  of  the  retiring  partner  to 
abstain  from  undue  competition  with  the  purchaser  of  the  good-will. 
And  where  the  retiring  partner  opened  a  similar  shop  in  the  immediate 
vicinity,  and  sent  circulars  to  the  customers  of  the  late  firm,  and  thereby 
sought  to  create  the  impression  that  he  had  succeeded  to  the  firm's  bus- 
iness, it  was  held  that  he  had  violated  the  obligations  imposed  in  the 
contract  of  the  sale  of  the  good-will.'* 

In  the  case  at  bar  the  inference  which  customers  would  deduce  from 
the  eard  would  be,  that  Cottrell  had  retired  from  business,  and  that  the 
good- will  of  the  old  business  of  Cottrell  &  Babcock  had  been  transferred 
to,  or  had  been  acquired  by,  the  defendant.  The  inference  would  be 
diat  defendant  was  the  successor  to  Cottrell  &  Babcock,  which  is  not 
a  true  statement  of  the  facts,  and  would  mislead  or  tend  to  mislead 
customers,  and  injure  the  plaintiffs.  It  must  be  borne  in  mind  that 
Babcock  had  sold  his  right  to  the  trade-mark,  good-will  and  businesa 
reputation  of  the  old  firm  of  which  he  was  a  member,  and  that  mode  of 
advertising  on  the  card  did  not  set  forth  the  whole  or  the  exact  truth. 
Babcock  has  no  right  of  property  either  in  the  old  trade  name,  or  in 
the  good-will  and  reputation,  or  in  the  patents^  or  trade-marks  of  the 
old  business.  Those  he  had  been  fully  paid  for  by  Cottrell.  By  issu- 
ing and  circulating  this  card,  the  defendant  company  and  Babcock 
sought  to  give  prominence,  reputation  and  value  to  the  defendant's  bus- 
iness at  the  expense  of  the  old  trade  name,  and  the  reputation  of  the 
old  business.  The  old  trade  name,  with  its  reputation,  was  so  placed 
and  connected  with  other  names  upon  the  card  as  to  tell  an  untruth. 
The  card  did  not  state  the  whole  truth,  and  if  the  object  of  the  defend- 
ant was  to  state  an  historical  fact  the  card  did  not  embody  the  truthful 
history  of  the  transactions  between  Babcock  and  the  old  firm  and  ita 
business.  The  trade  name,  reputation  and  good-will  of  the  old  bus- 
iness was  and  is  the  plaintiff's  property  by  actual  purchase.  The  prepa- 
ration and  circulation  of  the  card  among  printers  and  the  customers  of 
the  old  firm  was  an  attempt  on  the  part  oi  the  defendant  and  Babcock 
to  transfer  to  the  defendant — and  to  Babcock  in  so  far  as  he  had  an 
interest  as  a  stocUoIder  —  apart  of  the  reputation  and  good -will  of 
the  old  business.  It  was  an  attempt  to  advertise  and  boom  the  defend- 
ant at  the  expense  of  the  old  concern.  The  card  was  unlawful,  inasmuch 
as  its  circulation  was  calculated  to  deceive  the  public,  and  to  benefit  the 
defendant  at  the  expense  of  the  plaintiffs.  The  defendant  had  no  right 
to  drculato  a  card  which  was  calculated  to  lead  the  public  to  believe 
that  it  was  carrying  on  the  old  business  in  continuation  of,  or  in  suc- 
cession to,  the  old  firm,  or  that  it  was  in  any  way  connected  with  the  old 
business.    61  N.  Y.  234. 

The  plaintiffs  bdng  the  lawful  successors  of  CottreU  &  Babcock,  and 
as  such,  being  tlie  owners  of  the  old  business  and  its  good-will  and 


Digitized  by 


Google 


478  The  Eastern  Reporter.  [Coniu 

reputation,  the  defendant  had  no  risht,  either  by  letter  or  by  its  officers 
or  agents,  to  solicit  the  customers  of  the  old  firm  of  Cottrdl  &  Baboock 
to  come  and  deal  with  it. 

In  Jiurrawa  v.  Foder^  82  Beav.  18-24 ;  8.  (7.,  1  New  Eep.  (Euff.)  156, 
it  was  agreed  plaintiff  should  have  the  benefit  and  advantages  of  me  busi- 
ness and  connections  of  two  partnerships.  Two  firms  were  dissolved 
and  the  business  sold  for  a  valuable  consideration,  and  the  defendants 
Attempted  to  derogate  from  the  sale  by  setting  up  a  rival  business  for 
themselves  and  ts£ing  away  customers  of  the  old  fiim.  Lord  Justice 
TuRXER  granted  an  injunction  restraining  defendants  from  soUciting 
the  business  of  the  old  customers  and  connections. 

In  Ldbouchere  v.  Dawson^  L.  K.,  13  Eq.  Cas.  332,  it  appeared  that 
previous  to  June,  1871,  a  long-established  brewery  business  had  been 
carried  on  at  Eirkstall,  near  l^eds,  under  the  firm  of  ^^  Benjamin  Daw- 
son &  Co."  The  defendant,  Edwin  PoppJewell  Dawson,  was  entitled 
to  two-fifths  of  the  business ;  the  remaining  three-fifths  formed  part  of 
the  estate  of  Benjamin  Dawson,  deceased,  which  in  June,  18y1,  was 
being  administered  by  the  court  of  chancerjr.  On  the  12th  of  June, 
1871,  an  agreement  in  writing  was  entered  into  for  the  sale,  by  Edwin 
P.  Dawson  and  the  legal  personal  representatives  of  Benjamin  Dawson 
to  the  plaintiff  Laboucnere  and  others  of  the  brewery  at  ]^.,  and  the  plant, 
fixtures,  utensils  and  machinery  and  the  good-will  of  the  business  and 
the  exclusive  right  to  use  the  name  of  "  Benjamin  Dawson  &  Co."  in 
connection  with  the  business  of  brewers.  The  agreement  contained  no 
stipulations  to  prevent  the  defendant  from  himself  setting  up  business 
as  a  brewer.  In  December,  1871,  the  defendant,  Edwin  P.  Dawson, 
commenced  to  carrv  on  the  business  of  a  brewer  at  Burton-upon-Trent, 
and  as  alleged  by  the  plaintiffs  gave  out  that  such  new  business  was  a 
continuation  of  the  business  formerly  carried  on  by  the  firm  of  "  Ben- 
jamin Dawson  &  Co.,"  and  also  by  his  travelers  and  agents  solicited  the 
customers  of  that  firm  for  orders.  Lord  KoiaLLY,  master  of  the  rolls, 
after  full  consideration  of  the  facts  in  that  case,  held  that  the  defendant 
was  not  entitled,  either  by  private  letter  or  by  a  visit,  or  by  his  travelers 
or  agents,  to  go  to  any  person  who  was  a  customer  of  the  old  firm  and 
solicit  him  not  to  continue  his  business  with  the  old  firm,  but  to  trans- 
fer it  to  him,  the  new  firm.  The  master  of  the  rolls  said :  **  That  is 
not  a  fair  and  reasonable  thin^  to  do  after  he,  defendant,  had  sold  the 
good-will."  In  that  case  an  injunction  was  awarded  against  the  defend- 
ant, restraining  him,  his  partners,  servants  or  agents  from  applying  to 
any  person  who  was  a  customer  of  the  firm  of  "  Benjamin  Dawson  & 
Co."  prior  to  the  12th  of  June,  1871,  privately,  by  letter,  personally,  or 
by  a  traveler  asking  such  customers  to  continue  to  deal  with  the  defend- 
ant or  not  to  deal  with  the  plaintiffs. 

In  Oinid  v.  Cooper  dc  Co.^  14  Ch.  Div.  596,  it  was  held  that  a 
trader,  who  had  sold  his  business  and  good-will  to  another  for  value, 
must  abstain  not  only  from  soliciting  orders,  but  also  from  dealing  with 
the  old  customers.  The  defendants  were  restrained  from  soliciting 
orders  from  or  endeavoring  to  obtain  custom  of  the  old  firm  of  Cooper 
&  Hampson  by  distributing  cards  and  sending  a  former  manager  to 
solicit  trade  from  the  old  customers. 
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In  a  later  case,  that  of  Leggott  v.  Barretty  15  Ch.  Div.  306,  Brett, 
L.  J.,  among  other  things,  said  :  "  It  being  a  deed  dissolving  a  partner- 
ship, it  follows  that  the  good- will  is  left  to  the  partner  who  retains  the 
business.  If  it  had  been  Sie  sale  of  the  good-win  to  a  stranger,  I  should 
be  very  apt  to  agree  with  the  doctrine  of  Lahouchere  v.  dJa/voson^  and 
I  think  that  titere  would  be  an  implied  contract,  on  the  part  of  the  per- 
son who  sold  the  good-will,  that  he  would  not  immediately  afterward 
solicit  the  customers  who  are  really  the  people  who  form  the  good-will ; 
and  I  should  say  the  same,  where  there  is  a  dissolution  of  a  partnership 
for  a  valuable  consideration,  that  the  outgoing  partner  who  dissolves 
the  partnership  for  good  consideration  does  impliedly  contract  that  he 
will  not  immediately  afterward  do  away  with  tnat  for  which  he  has 
been  paid  by  soliciting  the  customers,  and  so  practically  destroy  the 
good-will  which  he  has  agreed  to  leave  with  the  surviving  partner.  In 
either  case  I  should  be  inclined  to  think  that  the  doctrine  of  Lahouchere 
y.  Dwwaon  was  right,  and  that  there  is  such  an  implied  contract  in 
either  case.  It  is,  therefore,  an  implied  contract  that  ne  will  not  solicit 
former  customers." 

In  EaO^a  Appeal,  60  Penn.  St.  458,  it  is  said  that  ''  Good  faith 
requires  of  a  party,  who  has  sold  the  good-will  of  his  business,  that  he 
should  do  nothing  which  tends  to  deprive  the  purchaser  of  its  benefits 
and  advantages." 

In  Angier  v.  Webber,  14  Allen  (Mass.),  211,  A.,  B.  and  C.  were 
wagoners  between  Boston  and  Somerville,  having  several  stands  in 
Boston.  B.  and  C.  sold  to  A.  their  share  of  all  the  property  used  in  the 
business,  and  the  interest  and  ^ood-will  in  the  business,  and  agreed  to 
do  nothing  which  should  impair  or  injure  said  ipterest  or  good-will.  It 
was  held  that  an  injunction  should  issue  to  restrain  B.  and  C.  from 
soliciting,  doing  or  obtaining  any  work,  trade,  custom  or  teaming  busi- 
ness for  or  from  any  other  or  the  customers  or  persons  who  had  form- 
erly been  customers  of  A.,  B.  and  C. 

The  doctrine  established  by  the  cases  cited  is  that  where  there  is  a 
sale  of  a  going  business,  and  the  entire  property  and  good-will  is  trans- 
feiTed  by  one  partner  to  another  for  a  valuable  consideration,  that  the 
outgoing  partner  who  dissolves  the  copartnership  and  receives  a  valu- 
able consideration  for  his  interest  in  tne  good-will  and  reputation  of 
the  old  business,  impliedly  contracts  that  he  will  do  nothing  to  injure 
or  impair  the  good- will,  and  in  any  event  he  will  not  afterward  solicit 
the  customers  of  the  old  firm  and  thus  practically  destroy  the  good-will 
which  he  has  agreed  to  leave  with  the  partner  who  succeeds  to  the  old 
business.  This  is  the  modern  doctrine  of  the  English  equity  courts 
and  would  seem  to  be  well  established  by  the  cases  cited.  It  is  con- 
ceded that  in  the  absence  of  an  express  covenant  the  retiring  partner 
ma^  set  up  a  similar  business  to  that  of  the  late  firm,  but  if  he  sets  up 
a  similar  business  and  he  has  sold  the  good-will  of  the  old  customers, 
then  he  must  not  personally  or  by  letter  go  to  the  old  customers  and 
solicit  them  to  trade  with  him.  To  that  extent,  at  least,  there  is  an 
implied  covenant  on  the  part  of  the  retiring  partner.  Because  when  he 
thus  sells  the  good* will  there  is  an  implied  obligation  on  his  part  to 
abstain  from  undue  competition  with  the  purchaser  thereof.     He  may 
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carry  on  a  similar  bnsiness,  he  maj  advertise  that  business  fairly^  and 
the  better  doctrine  would  appear  to  be  that  if  the  old  customers  come 
to  him  without  solicitation  ne  may  deal  with  them;  but  he  may  not  go 
to  them  personally  or  by  private  letters  or  circulars  solicit  theur  trade, 
for  that  would,  in  effect,  destroy  or  tend  to  desroy  the  property  or 
thing  which  he  has  sold  and  for  which  he  has  received  valnable  con- 
^  sideration.  This  is  the  modem  doctrine  of  the  English  equity  courts, 
^  and,  so  far  as  we  are  aware,  there  is  no  adjudication  in  this  country  in 
conflict  with  this  doctrine.  The  principle  would  appear  to  be  sound 
and  just  and  to  be  in  harmony  with  the  modem  dennition  of  ^^  good- 
will. 

In  the  case  at  bar  the  proof  is  clear  that  after  the  sale  and  convey- 
ances by  Babcock  to  Cottrell,  and  after  the  plaintiffs  had  become  the 
lawful  successors  of  the  old  firm  and  had  acquired  all  its  property,  rights 
and  interests,  and  after  the  formation  of  the  defendant  company,  i^atnan 
Babcock  wroto  and  sent  a  private  letter  to  one  of  the  old  customers  of 
CoHrell  &  Babcock,  to-wit :  Van  Antwerp,  Bragg  &  Co.,  of  Cincin- 
nati, Ohio,  soliciting  their  patronage.  A  copy  of  tne  letter  was  intro- 
duced in  evidence  and  appears  in  the  prints  record  as  "  Exhibit  A.'* 
It  will  be  noted  that  in  the  letter  the  defendant  company  advertises 
the  same  kind  of  printing  presses  that  the  old  firm  and  its  successors 
manufactured  and  sold,  and  that  the  patronage  of  the  old  customers 
was  solicited  in  these  words  :  ^^  We  should  very  much  like  to  furnish 
you  some  stops,  and  can  guarantee  them  equal  in  every  respect  to  any 
thing  you  have  seen.  .  .  .  We  do  not  know  how  many  presses, 
you  want,  but  could  ftirnish  you  three  or  four  in  four  to  six  months, 
if  you  could  make  above  time  answer  we  shall  be  happy  to  call  on  you, 
and,  if  possible,  arrange  to  furnish  them.  .  .  .  We  have  no  need 
to  assure  you  we  can  furnish  a  first-class  press,  when  we  say  that  our 
Mr.  Fenner  has  made  all  the  working  drawings  ever  used  by  the  late 
firm  of  Cottrell  &  Babcock,  on  that  dass  of  presses,  and  that  with  the 
dictation  of  the  writer  he  made  all  the  plans,  measures,  movements  and 
proportions  of  said  presses." 

Furthermore,  the  court  found  that  ^^  the  said  Nathan  Babooek  also 
by  yjsit,  personally  solicited  one  Yewdale,  of  Yewdale  Co..  of  Mil- 
waukee, Wis.,  to  patronize  the  said  Babcock  Printing  Press  Manufac- 
turing Co.  Said  Yewdale  was  a  member  of  the  firm  of  Yewdale  & 
Co^  who  were  old  customers  of  the  old  firm  of  "  Cottrell  &  Babcock." 

From  these  fiicts  it  is  clear  that  Nathan  Babcock  personally  and  as 
an  officer  and  agent  of  the  defendant  company,  solicited  the  patronage 
of  Yan  Antwerp,  Bragg  &  Co.,  by  private  letter,  and  that  Babcock 
personally  solicited  the  firm  of  Yewdale  &  Co.,  through  its  agent 
who  was  a  member  of  the  firm,  to  give  the  firm's  patronage  to  ana  to 
deal  with  the  defendant  company. 

These  facts  bring  the  case  directly  vrithm  the  pnnciple  laid  down  in 
the  case  of  Zaioitchere  v.  Daiosofij  and  the  other  cases  above  cited. 

The  defendants  cannot  shelter  themselves  '^behind  their  act  of 
incorporation,"  but  are  subject  to  the  same  obligations  and  restrictions 
and  responsible  for  the  same  duties  as  BalKock,  whose  name  and 
obligations  they  have  adopted. 
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In  MdOovxm  Bros.  Pump  and  Machine  Go.  v.  MoQovmn^  2  Cine. 
318)  it  appeared  that  Theodore  J.  and  John  H.  McGowan  were  mann- 
faetorers  of  pumps,  and  i^iners  in  bnsinees  nnder  the  name  of 
^^  McGowan  Bros.''  John  H.  sold  ont  his  interest  in  the  business  and 
assets  of  the  firm  to  Theodore  J.  Subsequently  Theodore  J.  with 
others  incorporated  "  The  McGtowan  Bros.  Pump  and  Machine  Co.'* 
and  transfm^  to  the  corporation  the  rights  and  interest  purchased 
from  John  H.  An  action  was  brought  by  John  H.  McGowan  a^nst 
the  corporation  to  restrain  it  from  using  the  words  ^^  McGowan  Bros." 
in  the  corporate  name,  and  the  corporation  was  restrained  from  using  the 
name  ^^  McGowan  Bros."  on  the  ground  that  the  corporate  name  implied 
that  the  artides  made  bj  the  corporation  were  in  part  the  product  of 
the  skill  and  labor  of  John  H.  McGowan,  or  that  the  corporation  was 
in  fact  the  old  firm.  It  will  be  noted  that  the  action  here  was  brought 
by  an  indiyidual  who  had  formerly  been  a  member  of  the  old  firm 
against  a  corporation  which  the  other  partner  had  organized,  and  in 
'miich  he  was  a  stockholder.    That  case  is  very  like. 

In  BmI  v.  Chasey  31  Mich.  490,  it  appeared  that  a  printing  establish- 
ment and  business  with' the  copyright  of  a  valuable  receipt  book, 
together  with  the  good-will  of  the  business,  was  sold,  and  the  vendor 
covenanted  not  to  resume  business  within  the  State  of  Michigan  while 
the  vendee  should  continue  business  therein,  at  Ann  Arbor,  Mich. 
Subsequently  the  vendor  formed  a  corporation  for  the  purpose  of  con- 
ducting a  new  and  a  similar  business.  An  injunction  was  granted 
restraining  the  vendor  from  engaging,  directly  or  indirectly,  in  the 
printing  business  in  the  State,  and  from  printing  such  receipt  book,  and 
the  corporation  was  also  enjoined  from  conducting  the  bnsmess  with  or 
ioT  vaidor.  In  that  case  it  appeared  that  the  vendor  was  the  princi- 
{>al  stockholder  and  the  presid^it  and  business  manager  of  the  corpora- 
tion ;  and  it  also  appeared  that  the  other  corporators  and  stockholders, 
with  one  exception,  had  been  advised  or  had  notice  of  the  contract 
between  the  vendor  and  vendee.  On  the  argument  of  the  cause  the 
question  was  raised  whether  an  action  could  I^  maintained  by  the  per- 
son who  had  purchased  the  printing  establishment  against  the  corpora- 
tion defendant.  The  court  placed  its  decision  chiSy  on  the  ground 
that  the  corporators  and  stockholders  had  notice  of  the  contract,  but  in 
discussing  the  question  whether  the  action  was  maintainable  it  said  that 
if  the  action  had  been  against  a  copartnership  there  would  be  no  doubt 
that  the  knowledge  of  tne  vendor  in  the  premises  would  have  been  a 
sufficient  notice  to  the  other  partners,  and  the  court  intimated  that  the 
san^  rule  would  obtain  in  the  case  of  a  corporation. 

In  BraMey  v.  Norton^  38  Conn.  164,  this  precise  question  arose. 
Andrew  Coe  had  acquired  a  valuable  trade-mark  under  the  name  of  Coe's 
Superphosphate  of  Lime.  Russel  Coe  with  others  afterward  earned  on 
the  same  business^  under  the  name  of  Coe  &  Coe,  having  acknowledged 
in  writing  the  right  of  Andrew  Coe  to  the  trade-mark.  Coe  &  Coe 
became  insolvent,  and  the  respondent  carried  on  tbrar  business  at  the 
same  place.  In  a  petition  for  injunction  by  tiie  assignee  of  Andrew 
Ooe  affiunst  the  party  who  carnea  on  the  basiness,  the  defense  set  up 
was  that  the  wrong  party  was  made  respondent.  But  the  court  said 
Vou  VIIL  — 61 
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^^  Bussel  Coe  cannot  be  permitted  to  deny  the  trade-mark  and  that  the 
right  to  use  it  is  the  property  of  the  petitioner.  The  respondent,  from 
his  businesB  relations  with  Bnssel  Ooe,  is  embraced  in  the  same  restric- 
tions. From  the  mode  of  conducting  business,  adopted  by  Bnssel  Ocns 
and  the  respondent,  either  may  be  considered  as  principal  for  the  pur- 
poses of  the  case.^' 

The  case  of  ffdmeSj  Booth  <b  Hoyden  t.  Holmes^  Booth  <6  Atwood 
Company y  87  Conn.  279,  is  singularly  similar  to  the  case  at  bar,  both  in 
its  facts  and  in  its  law,  and  seems  to  clothe  it  as  with  a  garment 

1.  In  both  cases  the  name  of  the  company  designateathe  origin  and 
ownership  of  the  goods  manufactured.     Page  278. 

2.  In  both  cases  the  defendant  corporation  was  made  up  of  seceding 
members  of  the  old  company. 

3.  In  both  cases  the  seceders,  after  ^^  preliminary  confidential  confer- 
ences," deserted  the  old  company  and  oi^nized  and  became  officers  in 
the  new.    Page  280. 

4.  In  both  cases  the  name  adopted  by  respondent  was  a  portion  only 
of  the  name  of  the  old  company.     Page  280. 

5.  In  both  cases  such  portion  of  tne  old*  name  was  the  real  birth 
name  of  the  seceding  memoers.     Page  281. 

6.  In  both  cases,  '^  confusion  had  resulted  in  business  and  correspond- 
ence," from  this  cause.     Page  281. 

7.  There,  as  here,  it  was  claimed  that  the  retiring  partners  had  a 
right  to  use  their  own  names  in  the  corporate  title. 

7.  There,  as  here,  it  was  claimed  that  the  "  corporation  had  the  right 
to  use  these  names  in  any  way  or  form  as  a  part  of  their  corporate  title, 
and  that  the  use  of  them  was  reasonable  and  proper  for  the  Intimate 
purpose  of  informing  the  community  that  the  SKill  and  reputation  of 
Holmes  and  Booth,  the  seceders,  are  involved  in  the  business."  Page  287. 

8.  There,  as  here,  it  was  claimed  "  there  was  no  intention  or  purpose 
on  the  part  of  the  respondents  to  use  their  name  to  the  prejudice  oi  the 
petitioners."     Page  291. 

9.  But  the  court  brushing  away  all  these  defenses,  held, 

(a)  "That  there  was  no  distinction  in  principle  between  taking  the 
entire  name  and  so  much  of  it  as  will  misleaa  dealers  into  the  belief 
that  the  two  corporations  are  the  same.  The  mischief  in  both  cases 
is  of  precisely  the  same  character."     Page  293. 

(J)  "  Hence  it  necessarily  follows,  that  corporations,  in  the  exercise 
of  discretionary  powers  conferred  by  statute,  must  so  exercise  them  as 
not  to  infringe  upon  the  established  l^al  rights  of  others."     Page  293. 

((?)  "There  is  involved  in  the  case  the  elements  of  a  contract  of 
estoppjel.  If  these  parties  allowed  the  use  of  their  names,  thereby 
receiving,  as  they  might  have  done  and  probably  did,  a  consideration  in 
the  enhanced  value  of  their  stock,  why  does  not  the  law  imply  an 
agreement  that  the  name  shall  continue  so  long  as  the  company  shall 
exist  ?  Or  if  they,  in  connection  with  others,  hwd  out  to  the  world  by 
the  use  of  their  names,  that  the  corporation  was  entitled  to  the  benent 
of  their  skill  and  experience,  what  moral,  equitable  or  le^al  ri^ht  have 
they  now  to  withdraw  or  otherwise  impair  the  right  to  the  using  their 
names?"     Page  294. 
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If  the  learned  jad^e  was  selecting  language  to  describe  and  include 
the  case  now  on  trial,  he  could  not  have  chosen  it  more  f eUdtously. 

In  the  case  at  the  bar  at  the  time  the  cards  were  prepared  and  circu- 
lated)  and  at  the  time  the  patronage  of  the  old  customers  was  solicited, 
by  letter,  Babcock  was  the  principal  stockholder  and  the  secretary  and 
treasurer  of  the  defendant  company.  He  had  full  knowledge  of  the 
contract  and  of  all  the  facts  in  the  premises.  The  only  other  stock- 
holders were  Maxson  and  Fenner,  both  of  whom  were  officers  of  the 
corporation  and  both  had  been  in  the  employ  of  the  old  firm  of  Cottrell 
&  Babcock  and  knew  of  the  sale  by  Babcock  to  Cottrell,  and  knew 
that  the  plaintiffs  were  the  successors  of  the  old  firm.  The  court  has 
found  that  ^^the  said  Maxson  and  the  said  Fenner  were  formerly 
employed  for  several  years  by  Cottrell  &  Babcock  and  were  subse- 
quently in  the  employ  of  C.  B.  Cottrell  &  Co.,  successors  of  said  Cot- 
trell &  Babcock." 

In  view  of  these  facta  and  circumstances  and  the  authorities  cited  it 
would  seem  clear  that  the  action  was  maintainable  because  of  the  knowl- 
edge of  Babcock,  who  was  an  officer  of  the  company,  was  sufficient 
notice  to  the  company  of  the  contract  which  he  had  made  with  Cottrell, 
and  the  other  two  officers  and  stockholders,  Maxson  and  Fenner,  had 
knowledge  of  the  sale,  and  that  the  plain  ti&s  were  the  successors  of  the 
old  firm  and  that  was  sufficient  notice  to  them. 

It  was  not  necessary  for  the  plaintiffs  to  show  guilty  knowledge  or 
fraudulent  intent  on  the  part  of  the  defendant.  It  was  sufficient  that 
the  plaintiffs  had  proprietary  rights  which  the  defendant  had  violated. 
Coleman  v.  Grump,  70  N.  Y.  573;  37  Conn.  278  ;  60  id.  282. 

It  was  not  necessary  to  show  that  actual  damage  to  plaintiffs  had  accrued. 

A  reasonable  apprehension  of  injury  or  a  probability  of  deception 
from  the  acts  of  tne  defendant  is  sufficient,  orlnger  Mjg.  Oo,  v.  Kivi- 
iaU  et  al.y  10  Scotch  Law  Eep.  173 ;  Cqffeen  v.  Brunton,  4  McLean, 
616 ;  Dixon  CnunUe  Co.  v.  Q^genheimy  2  Brewst.  (Perm.)  321 ; 
ReeoeB  v.  DeimJcey  12  Abb.  Pr.  92. 

As  to  the  test  of  resemblance  between  the  real  and  the  counterfeit, 
no  iron-clad  rule  can  be  laid  down. 

Mr.  Justice  Clifford  in  McLeam,  v.  Fleir^vng^  96  TJ.  S.  245,  where 
"  Dr.  J.  H.  McLean's  Universal  Pills  or  Vegetable  Liver  Pills "  was 
enjoined  as  imduly  resembling  Dr.  C.  McLean's  Celebrated  Liver 
Pills,"  upon  this  subject  says :  "  All  that  courts  of  justice  can  do  in 
that  regard  is  to  say  ^  that  no  trader  can  adopt  a  trade-mark  so  resem- 
bling t£at  of  another  as  that  ordinary  purchasers  buying  with  ordinary 
caution  are  likely  to  be  misled.' "    Page  251. 

And  what  is  ordinary  caution,  and  what  are  ordinary  purchasers,  is 
well  laid  down  in  Oorham  v.  TFAife,  14  Wall.  (U.  S.)  256,  as  follows : 

"  The  appeal  is  to  the  eye,  and  the  eye  alone  is  the  judge  of  the 
identity  oi  the  two  things  —  whether  there  be  piracy  or  not  is  referred 
to  an  nnerring  judge  —  namely,  the  eye,  which  takes  in  the  one  figure 
and  the  other,  and  ascertains  whether  they  are  or  not  the  same." 

Nor  is  it  the  observation  of  an  "  expert  or  a  person  versed  in  designs 
in  the  particular  trade  in  question,"  as  is  claimed  by  respondents  in  the 
case  at  bar. 
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^^  Sooh  a  test  would  destroy  all  the  protection  intended.  Experts  are 
not  persons  to  be  deceived.  Mach  less  than  that  which  would  be  sub- 
stantial identity  in  their  eyes  would  be  indistinguishable  in  the  eyes  of 
men  ^nerally." 

It  IS  not  contended  but  that,  as  a  general  rule,  every  mann&cturer 
has  a  right  to  the  use  of  his  birth-name  in  the  conduct  of  any  Inti- 
mate business.  That  question,  whatever  doubts  may  have  heretoiore 
existed,  has  been  authoritatively  settled  in  this  State  by  the  late  well- 
considered  case  of  Rogers  <6  Brother  v.  Rogers^  58  Conn.  122. 

But  our  contention  is  that  the  case  at  bar  is  not  within  the  ^^  general 
rule." 

1.  That  Babcock  and  his  associates  are  equitably  estopped  from  the 
use  of  the  name  ^^  Babeock  "  by  reason  of  their  antecedent  conduct  and 
of  the  conveyances  to  Cottrell. 

This  view  of  the  case  is  amply  sustained  by  the  whole  reasoning  of 
this  court  in  HoimeB^  Booth  ck  Hayderia  case,  37  Conn.  294,  295. 

2.  That,  even  under  the  ^^  general  rule,"  a  birth-name  may  not  be  so 
used  as  unfairly  and  design^Iy  to  produce  the  impre^ion  that  the 
goods  manufactured  by  one  firm  are  produced  by  another. 

Sudi  deception  is  at  once  a  fraud  upon  the  public,  and  an  injury  to 

Iroprietary  rights,  and  it  is  the  dut^  of  a  court  of  equity  to  prevent  it. 
n  this  case  it  can  work  no  hardship  to  the  defendant  to  be  enjoined 
from  doing  that  from  which  he  has  expressly  contracted  to  abstam. 

Like  Esau  he  has  sold  for  a  great  price  the  right  to  use  and  the 
advantages  derivable  from  the  use  of  his  birth-name.  He  cannot  now 
be  permitted  to  retain  the  mess  of  pottage  and  resume  his  birth-right. 
Least  of.  all  can  he  be  allowed  by  snarp  practice  to  steer  dear  between 
his  contract  and  the  law. 

In  shaping  such  a  course  he  should  meet  with  the  result  portrayed 
by  Chief  Justice  Habgis,  of  Kentucky,  in  the  famous  case  of  Avery  & 
Sons,  quoted  approvingly  by  Brown  on  Trade-marks,  p.  25,  §  241. 

^^The  trade-mark  ana  the  trade-rejputation  pirate  always  undertakes 
the  difficult  task  of  sailing  between  the  Scylla  and  the  Ohaiybdis  of  the 
law,  but  he  should  never  be  allowed  a  successful  voya^ 

If  on  the  one  hand  he  escapes  the  rock  by  not  infnnging  the  trade- 
mark itself,  he  will  not  be  allowed  a  safe  passage  bv  the  use  of  any 
deceit  or  false  representation  known  to  the  inventive  brain  of  man,  so 
long  as  courts  of  equity  are  true  to  the  principles  of  their  own 
existence." 

«7.  Halsey  and  8.  Luoas^  for  appellees. 

Pabdrb,  J.  (after  stating  the  facts).  The  plaintifb'  appeal  jMresents 
the  following  reasons  of  a]:^)eal : 

1.  That  the  court  erred  in  rulmg  that  the  plaintifGs  u^u  these  facts 
had  not  ^^  acquired  a  valuable  trade  name  and  ffood-will  m  the  buaiMss 
so  advertised  and  conducted,  which  it  was  the  anty  of  a  court  of  equity 
to  protect" 

2.  That  the  court  erred  in  refusing  to  rule  that  the  ulaintiiEa  were 
the  lawful  and  sole  successors  of  the  £te  firm  of  Cottrell  <fe  Baboock, 
and  that  the  defendant  had  no  right  so  to  advertise  or  conduct  its  bosi- 
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nesfi  as  to  induce  the  pabHc  to  believe  that  it«  or  any  of  its  officers, 
represented  or  were  tixe  successors  of  said  firm. 

3.  That  the  court  having  found  as  a  fact  that  ^^  the  card  gives  promi- 
nence to  the  name  of  Cottrell  &  Babcock,"  that  ^^  the  words  ^  of  the 
late  firm  of  were  printed  in  much  smaller  tjpe  than  anv  other  words 
printed  on  said  card,"  and  ^^  that  said  card  was  distributed,  among  many 
of  the  old  customers  of  the  old  firm  of  Cottrell  &  Babcock,"  erred  in 
ruling  that  said  card  ^^  was  not  adapted  to  mislead  any  person  who  had 
it." 

4.  That  the  court  having  found  as  a  fact  that  said  Kathan  Babcock, 
after  the  convevance  aforesaid,  personally  and  by  letter,  and  that  the 
defendants  by  tneir  circulars,  cards  and  advertisements,  did  solicit  the 
patronage  of  customers  of  the  old  firm  to  the  new  firm,  erred  in  ruling 
^^  that  such  an  attempt  to  divert  their  custom  was  not  an  unlawful  inter- 
ference with  the  plamtifEs'  r^hts." 

Of  course,  in  tne  use  of  similar  names,  signs,  advertisements,  labels 
and  cards,  there  is  a  wide  field  for  efforts  to  mislead  the  public  There 
is  the  slight  resemblance  which  would  deceive  only  the  most  cardess 
and  the  almost  perfect  reproduction  which  would  deceive  all  save  the 
most  careful  person  of  a  thousand.  And  it  must  always  remain  a 
question  of  fact,  as  to  whether  the  resemblance  rises  to  the  d^ree 
which  constitutes  it  an  injurious  deception.  Under  our  practice  io  this 
case  the  superior  court  mspected  the  card,  saw  the  size  and  style  of 
type,  noted  what  is  said  ana  what  is  left  unsaid,  and  heard  evidence  as 
to  confusion  of  names,  as  to  the  misleading  of  possible  customers  and 
as  to  all  other  matters,  and  from  the  whole  deduced  and  conclusively 
determined  the  resulting  fact  that  no  person  would  be  led  by  the  card 
to  believe  that  the  printing  presses  therein  mentioned  are  manufactured 
by  die  plaintiffs,  or  that  they  have  ceased  to  manufacture,  or  that  the 
Babcock  Printing  Press  Manuf acturing  Company  had,  upon  their  cessa- 
tion from  the  manufacture,  taken  up  and  continued  the  business  which 
they  had  dropped.  By  that  finding  this  court  is  bound,  and  it  answers 
the  first  three  reasons  for  appeal. 

In  the  contract  terminating  the  partnership  relation  which  had  existed 
between  Cottrell  and  Babcock,  it  is  provided  that  no  business  shall 
thereafter  be  carried  on  in  the  name  of  that  firm ;  thus  reserving  to 
each  the  f  uU  right  to  the  use  of  his  name.  Cottrell  did  not  require 
Babcock  to  agree,  and  the  latter  did  not  agree,  to  abstain  from  the 
manufacture  of  printing  presses.  By  purchasing  the  good-will  merely, 
Cottrell  secured  the  right  to  conduct  the  old  business  at  the  old  stand, 
with  the  probability  in  his  favor  that  old  customers  wouA  continue  to  go 
there.  If  ne  desired  more  he  should  have  secured  it  by  positive  agreement; 
the  matter  of  good-will  was  in  his  mind  ;  presumptively  he  obtained 
all  that  he  desired.  At  any  rate  the  express  contract  is  the  meas- 
ure of  his  right ;  and  since  that  conveys  a  good-will  in  terms  but  says 
no  more,  the  court  will  not,  upon  inference,  deny  to  the  vendor  the  pos- 
sibility of  successful  competition  by  all  lawful  means  with  the  vendee 
in  the  same  business,  ^o  restraint  upon  trade  may  rest  upon  infer- 
ence. Therefore,  in  the  absence  of  any  expjress  stipulation  to  the  con- 
trary, Babcock  might  lawfully  establish  a  similar  business  at  the  next 
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door,  and  by  advertisement,  eircnlar,  card  and  personal  solicitation^ 
invite  all  the  world,  including  the  old  customers  oi  Cottrell  &  Babcock, 
to  come  there  and  purchase  of  him  ;  being  very  careful  always,  when 
addressing  individuals  or  the  public,  either  through  the  eye  or  the  ear, 
not  to  lei^  any  one  to  believe  that  the  presses  which  he  offered  for  sale 
were  manufactured  by  the  plaintiffs,  or  that  he  was  the  successor  to  the 
business  of  Cottrell  &  Bab(X)ck,  or  that  Cottrell  was  not  carrying  on  the 
business  formerly  conducted  by  that  firm.  That  he  may  do  this  by 
advertisements  and  general  circulars  courts  are  substantially  agreed,  we 
think.  But  some  have  drawn  the  line  here  and  barred  personal  solici- 
tation. They  permit  the  vendor  of  a  good-will  to  establish  a  like  busi- 
ness at  the  next  door,  and,  by  the  potential  instrumentalities  of  the  news- 
paper  and  general  circulars,  ask  the  old  customers  to  buy  at  the  new 
place,  and  withhold  from  him  onlv  the  instrumentality  of  highest  power, 
namely,  personal  solicitation.  To  deny  him  the  use  of  the  newspaper 
and  general  circulars  is  to  make  successful  business  impossible,  and, 
therefore,  is  to  impose  an  absolute  restraint  upon  the  right  to  trade. 
This  the  courts  could  not  do  except  upon  express  a2:reement.  But  pos- 
sibly the  old  customers  might  not  see  these ;  and  in  some  cases  the 
courts  have  undertaken  to  preserve  this  possibility  for  the  advantage  of 
the  vendor  and  found  a  legal  principle  upon  it.  Other  courts  have 
been  of  the  opinion  that  no  le^  principle  can  be  made  to  rest  upon 
this  distinction ;  that  to  deny  the  vendor  personal  access  to  old  custom- 
ers even,  would  put  him  at  such  disadvanta^  in  competition  as  to 
endanger  his  success ;  that  they  ought  not  upon  inference  to  bar  him 
from  trade  either  totally  or  partially ;  and  that  all  restraint  of  that 
nature  must  come  from  nis  positive  agreement.  And  such  we  think  is 
the  present  tendency  of  the  law. 

Tne  plaintiffs  cite  Burrows  v.  Foster^  32  Beav.  18 ;  LaJxmchere  v. 
Dawson^  L.  R.,  13 Eo.  Cas.  332;  Ouinn  v.  Cower^l^  Ch.  Div.  696; 
LeggoU  v.  Barrett^  43  Law  Times  (N.  8.),  641.  The  court  of  appeal,  in 
Pea/rson  v.  Pea/rson^  27  Ch.  Div.  146,  commented  upon  the  last  three 
of  these  cases  in  1884.  In  that  case  Theophilus  Pearson,  as  trustee  of 
a  will,  carried  on  a  business  which  had  been  carried  on  by  the  testator 
under  the  name  of  James  Pearson.  By  an  agreement  made  to  com- 
promise a  suit,  James  Pearson,  a  son  of  the  testator,  and  a  beneficiary 
under  his  will,  agreed  to  sell  to  Theophilus  Pearson  all  his  interest  in 
the  business,  and  in  the  property  on  which  it  was  carried  on  ;  and  it 
was  provided  that  nothing  m  the  agreement  should  prevent  James 
Pearson  from  carrying  on  the  like  business  where  he  should  think  fit 
and  under  the  ffame  of  James  Pearson.  Theophilus  Pearson  brought 
an  action  to  enforce  this  agreement  and  to  restrain  James  Pearson  from 
soliciting  the  customers  of  the  old  firm.  An  injunction  was  accord- 
ingly granted  by  Kay,  J.,  on  the  authority  of  Lahouchere  v.  Dawsony 
L.  K.,  13  £q.  Cas.  323,  and  the  cases  in  which  it  had  been  followed. 
It  was  held  by  B  ago  allay  and  Cotton,  J  J., — Lindley,  L.  J.,  dissent- 
ing  —  that  Lahm^cheTe  v.  Dwmscm  was  wrongly  decided  and  ought  to 
be  overruled,  and  that,  even  apart  from  the  proviso  in  the  agreement, 
the  plaintiff  was  not  entitled  to  the  injunction  which  he  had  obtained. 
The  judges  remarked  substantially  as  follows : 
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Baggallay,  J.  J.,  said  :  ^^In  this  case  the  defendant  agreed  to  sell 
to  the  plaintiff  his  interest  in  a  business,  which  agreement  was  carried 
into  effect  by  an  order  of  the  27th  of  March,  1884,  in  another  action. 
In  the  present  action  Mr.  Justice  Eay  has^nted  an  injunction  restrain- 
ing the  defendant  from  issuing  a  certain  circular  and  from  privately,  by 
letter,  or  personally,  or  by  traveler,  asking  any  person  who  prior  to  the 
27th  of  March,  1884.  was  a  customer  or  correspondent  of  tlie  late  firm 
whose  business  was  that  day  sold  to  the  plaintiff,  to  deal  with  the  defend- 
ant or  not  to  deal  with  the  plaintiff.  The  defendant  has  not  appealed 
as  to  the  circular,  but  has  appealed  from  the  latter  branch  of  the 
injunction.  If  the  first  clause  of  the  agreement,  which  was  confirmed 
by  the  order  of  the  27th  of  March,  1884,  stood  alone,  I  should  be  of 
opinion  that  the  sale  included  the  defendant's  interest  in  the  good-will, 
and  I  will  first  deal  with  the  case  as  if  that  clause  stood  alone.  Treat- 
inj^  the  case  as  a  simple  sale  of  the  defendant's  interest  in  the  good- 
will, then  if  Labouckere  v.  Dawson  is  to  be  treated  as  laving  down 
the  law  correctly,  the  plaintiff  is  entitled  to  retain  his  injunction.  I  have 
before  expressed  doubts  as  to  the  decision  in  that  case,  and  the  argument 
which  we  have  now  heard  not  only  has  not  removed  those  doubts,  but 
has  led  me  to  the  conclusion  that  they  were  well  founded.  I  am  aware 
that  the  decision  in  that  case  has  been  followed  on  two  or  three  occa- 
sions ;  it  has  been  approved  by  one  judge  and  disapproved  by  another ; 
but  it  has  never  been  either  approved  or  disapproved  by  the  court  of 
appeal  collectively.  In  that  case  an  agreement  in  writing  was  entered 
into  for  the  sale  of  a  brewery  at  Kirkstall,  and  the  pmnt,  fixtures, 
utensils  and  machinery  in  and  about  the  same,  and  the  good-will  of  the 
brewery  business  theretofore  carried  on  upon  the  premises.  Lord 
BoMiLLY  there  laid  down  that  the  seller  of  a  business  with  its  good- 
will may,  in  the  absence  of  any  express  agreement  to  the  contrary, 
carry  on  the  same  business  wherever  he  pleases,  and  solicit  customers 
in  any  public  manner,  but  that  he  must  not  apply  to  any  of  the  old 
customers  privately,  by  letter,  personally,  or  by  traveler  asking  them  to 
continue  their  custom  with  him  and  not  to  deal  with  the  vendees.  His 
lordship  went  on  the  principle  that  persons  are  not  at  liberty  to  depre- 
ciate the  thinff  which  they  have  sold.  Before  that  decision  the  law  was 
to  be  collected  from  the  cases  of  Chwrton  v.  Douglas^  Johns.  174,  and 
the  earlier  cases  of  Cook  v.  CoUmgridge^  Collyer  Partnership,  2d  ed., 
.  215 ;  CruWweU  v.  Lye^  17  Ves.  335 ;  and  Johnson  v.  HeUdey^  2  DeG., 
.  &  8.  446.  The  effect  of  Lord  Hatherley's  judgment  in  Churton 
V.  Dotiglas  is  that  the  vendor  may  carry  on  the  same  business  where 
and  as  he  pleases,  and  deal  with  the  customers  of  the  old  firm,  pro- 
vided only  that  he  does  not  represent  himself  as  carrying  on  the  old 
business  or  as  being  the  successor  of  the  old  firm.  It  is  admitted 
that  Labouckere  v.  Vmjoson  went  beyond  any  thing  to  be  found  in  the 
earUer  cases.  There  are  three  decisions  on  the  subject  by  Sir  Gbobgb 
Jkssel.  In  Oineai  v.  Cooper  <&  Co.^  14  Ch.  Div.  599,  It  was  distinctly 
laid  down  by  that  learned  judge  that  a  trader  who  had  sold  his  business 
and  the  good-will  of  it  could  not  deal  with  the  old  customers.  The 
injimction,  however,  as  granted,  did  not  go  that  length,  which  may  be 
the  reason  why  there  was  no  appeal.    In  Leggott  v.  Barrett^  15  Ch.  Div. 
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306,  Sir  GsoBGE  Jbssel  granted  an  injunction  to  restrain  the  defend- 
ant from  applying  to  any  cuatomer  of  the  firm  privately,  or  by  letter, 
personally  or  by  a  traveler,  asking  such  customer  to  continue  to  deal 
with  the  defendant  or  not  to  deal  with  the  plaintiflE,  or  from  actually 
dealing  with  such  customer  as  a  customer.  There  was  no  appeal  from 
the  first  part  of  the  injunction,  but  the  defendant  appealed  from  the 
second  part,  and  the  Lords  Justices  Jambs,  Brett  and  Cotton  all 
agreed  that  there  ought  not  to  be  any  injunction  against  dealing  with 
the  customers  of  the  firm.     As  the  defendant  submitted  to  the  first 

5 art  of  the  injunction  the  court  of  appeal  did  not  deal  with  it,  but  Lords 
ustices  Jambs  and  Cotton  suggested  doubts  as  to  its  propriety.  In 
Walker  v.  MoUramy  19  Ch.  Diy.  355,  8ir  Geobob  Jessel  extended 
the  doctrine  of  Labouchere  v.  DoAJOson  to  a  case  where  the  good-will 
had  been  sold,  not  by  the  trader  himself  but  by  his  trustee  in  bankruptcy. 
The  court  of  appeal  held  that  the  doctrine  could  not  be  extended  to 
compulsory  sales,  and  that  the  bankrupt  could  not  be  restrained  from 
soUciting  me  customers  of  the  old  business. 

^<  My  colleagues,  Lords  Justices  Lush  and  Lindley,  did  not  in  that 
case  express  any  dissent  from  Labouchere  v.  Dcmemiy  but  used  expres- 
sions wnich  may  be  read  as  tending  to  show  that  they  approved  of  it. 
I  expressed  mv  opinion  that  it  went  beyond  what  any  ox  the  previous 
decisions  would  have  sanctioned,  and  I  reserved  my  ludgment  as  to  its 
correctness  in  case  the  question  should  ever  come  beiore  the  court  of 
appeal.  Thus  the  matter  was  left  in  1881,  the  court  of  appeal  never 
having  in  anv  case  given  collectively  an  opinion  upon  Lahauchere  v. 
Dawson.  The  case  which  I  then  suggested  has  not  occurred.  The 
point  calls  for  our  decision,  and  I  feel  bound  to  say  that  in  my  opin- 
ion, Labouchere  v.  Dawson  was  not  correctly  decided.  It  went  beyond 
a  number  of  decisions  of  a  higher  court,  and  I  think  without  suflScient 
reason.  It  has  been  argued  that  as  it  has  stood  for  twelve  years  and 
been  acted  upon,  it  ought  not  to  be  overruled,  but  should  be  treated  by 
this  court  as  binding,  and  open  to  be  reviewed  only  by  the  house  of 
lords.  In  support  of  this  the  respondent  relied  much  on  Ptigh  v. 
Golden  Valley  By.  Co.^  16  Ch.  Div.  380,  where  no  doubt  stress  was  laid 
on  the  fact  that  a  decision  had  been  standing  unimpeached  for  twenty 
years,  and  it  was  said  that  it  was  very  undesirable  to  disturb  a  rule 
which  had  been  so  long  acted  upon.  The  court,  however,  did  not  pro- 
ceed solely  or  even  mainly  on  that  ground;  they  were  of  opinion 
that  the  decision  referred  to  was  right,  and  they  followed  it.  The 
decision  in  LaHnmchere  v.  Dawson  has  not  stood  wholly  unquestioned, 
and  I  do  not  think  that  we  sre  bound  to  follow  it  merely  because  it  has 
stood  for  twelve  years  without  being  authoritatively  overruled.  Taking 
the  case  then  on  the  first  clause  of  the  agreement  alone,  I  am  of  opinion 
that  the  plaintiff  is  not  entitled  to  the  second  branch  of  the  injunction. 
But  assuming  the  first  clause,  taken  pei^  se,  to  amount  to  a  sale  of  a  good- 
will, are  not  its  consequences  modified  by  clause  third  ?  That  clause, 
which  expressly  gives  the  defendant  a  right  to  carry  on  any  business 
wherever  he  goes  under  the  name  of  James  Pearson,  having  r^ard  to 
its  terms,  I  think  that,  even  assuming  Labouchere  v.  Dcbwson  to  be 
light,  the  defendant  has  done  nothing  which  would  entitle  the  plaintiff 
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to  the  second  branch  of  the  injunction.  1  rest  my  decision,  however, 
upon  this,  that  Zabauchere  v.  Datoson  was  wronglj  decided,  and  that 
under  the  first  clause,  taken  alone,  the  plaintiff  is  not  entitled  to  tiie 
injunction." 

Cotton.  L.  J.,  said:  "Mr.  Justice  Bjly  granted  this  injunction  con- 
Biderinff  tnat  he  was  bound  by  the  authorities.  The  case  of  the  plain- 
tiJS  is  funded  on  contract,  and  the  question  is,  what  are  his  rights 
under  the  contract }  There  is  no  express  covenant  not  to  solicit  the 
customers  of  the  business ;  but  it  is  said  that  such  a  covenant  is  to  be 
implied.  I  have  a  great  objection  to  straining  words  so  as  to  make 
them  imply  a  contract  as  to  a  point  upon  which  the  parties  have  said 
nothing  particularly,  when  it  is  a  point  which  was  in  their  contempla- 
tion. Trom  what  is  this  implied  covenant  to  be  inferred  ?  It  is  said 
that  there  was  a  sale  of  the  good-will,  and  according  to  the  proper 
meaning  of  the  word  *  good^wilT,'  I  think  that  there  was.  The  plaintiff 
pnrcha^  all  the  interest  of  the  defendant  in  certain  old  pottery  works 
Taking  good-will  in  the  sense  given  by  Lord  Eldon  in  CruUweU  v.  Lye^ 
17  Ves.  335,  346,  *the  probability  that  the  old  customers  will  resort  to 
the  old  place,'  we  find  tnat  here  the  purchaser  has  a  right  to  the  place, 
and  a  right  to  get  in  the  old  bills;  so  the  purchaser  gets  the  good-will 
as  defined  by  Lord  Eldon.  But  the  wora  *good-wili '  is  not  used,  and 
when  a  contract  is  sought  to  be  implied  we  must  substitute  one  word 
for  another.  Such  a  nght  as  is  here  contended  for  might  be  inferred 
from  a  contract  to  sell  the  ^  good-will,'  and  yet  not  be  interred  from  such 
a  contract  as  we  have  here.  But  suppose  the  word  did  occur,  what  is 
the  effect  of  a  sale  of  *  good-will?'  It  does  not  per  «d  prevent  the 
vendor  from  carrying  on  uie  same  class  of  business.  But  in  Ldbouchere 
V.  Datoaafij  it  is  laiddown  that  it  implies  a  contract  not  to  solicit  the 
old  customers.  I  think  that  decision  wrong.  In  Oruttwdl  v.  Zye  the 
point  did  not  directly  arise,  for  the  sale  was  by  assignees  in  bank- 
ruptcy ;  but  Lord  Eldon  says  in  that  case :  *  The  good-will  which  has 
been  the  subject  of  sale  is  nothing  more  than  the  probability  that  the 
old  customers  will  resort  to  the  old  place.  Fraud  would  form  a  differ- 
ent consideration ;  but  if  that  effect  is  prevented  by  no  other  means 
than  those  which  belong  to  the  fair  course  of  improving  a  trade  in  which 
it  is  lawful  to  engage,  I  should  bv  interposing  carry  the  effect  of  an 
injunction  to  a  much  greater  lengtn  than  any  decision  has  authorized  or 
imagination  ever  suggested.' 

"It  is  involved  in  this  that  if  the  good-will  is  sold  ana  fraud  is  used 
to  prevent  the  sale  from  having  full  effect,  the  court  will  interfere;  but 
if  customers  are  prevented  by  fair  means  from  coming  to  the  old  place 
it  will  not  interfere.  In  Kennedy  v.  Zee,  3  Mer.  441,  452,  expressions 
are  used  which  are  material  as  r^ards  a  contract  in  the  present  form. 
^The  words  *  concern'  and  *  inheritance'  are  used  inartificially,  and 
cannot  be  construed  as  having  any  reference  but  to  the  actual  subjects 
of  valuation.  And  when  the  plaintiff  offers  to  take  the  business  him- 
self, he  could  not  have  forgotten  that  the  defendant's  own  estate  lay 
contiguous  to  the  partnership  property,  and,  therefore,  his  introducing 
no  stipulation  with  reference  to  the  fact  of  its  contiguity  is  a  clear 
intimation  that  when  he  wrote  this  letter  he  had  no  intention,  in  offer- 
VOL.  VIII.— 62 
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ing  to  take  the  partnership  property,  to  purchase  with  it  the  good-will, 
in  the  sense  of  restricting  the  defendant  from  carrying  on  trade  in  its 
vicinity.  In  that  sense  at  least,  therefore,  the  ^good-will  of  the  trade 
was  not  the  subject  of  contract  or  treaty  even,  between  the  parties.' 
This,  it  is  true,  seems  rather  to  favor  the  view  that  a  sale  of  good-will 
might  imply  a  covenant  not  to  cany  on  the  same  trade  in  the  neighbor- 
hood. In  Cook  V.  Collingridae^  dollyer  Partnership  (2d  ed.),  p.  215,  a 
partnership  business  was  sold  by  order  of  the  court,  with  Uberty  for 
any  of  the  partners  to  bid,  and  Lord  Eldon  made  an  elaborate  order  by 
which,  after  a  declaration  that  there  was  no  obligation  restraining  any 
of  the  partners  from  carrying  on  the  same  business  after  the  sale  of  the 
business  of  the  late  partnership,  and  no  obUgation  to  restrain  them  from 
uniting  in  a  new  partnership  in  the  same  business  after  such  sale,  and 
that  the  claim  to  have  any  estimated  value  put  upon  any  subiect  that 
could  be  considered  as  described  by  the  tdrm  *  good-will '  could  not  be 
supported  on  the  same  grounds  or  principles  as  those  upon  which  a  com- 
pensation or  value  was  in  that  establishment  received  from  a  partner 
buying  the  share  of  the  partner  going  out  of  the  business  of  this  estab- 
lishment and  retiring  from  trade  or  business  altogether,  it  was  declared 
'  that  in  this  case,  if  the  property  of  the  then  present  establishment  were 
sold,  and  the  then  present  partners,  or  any  of  them,  with  any  other  per- 
sons, engaged  in  a  new  establishment  canying  on  the  same  trade  or 
business  —  which  they  were  at  full  liberty  to  do  —  it  was  obvious  that 
if  by  good-will  were  meant  the  value  of  the  chance  that  the  customers 
of  partners  retiring  altogether  would  deal  with  those  who  purchased 
from  such  retiring  partners  and  succeeded  to  their  establishment,  a  good- 
will of  that  nature  could  not  be  valued  on  the  same  principles,  as  the 
persons  retiring,  but  not  retiring  altogether  from  trade,  tiad  also  a  chance 
of  conveying  wie  old  customers  with  their  new  establishment,  which 
must  most  materially  afiect,  if  it  did  not  destroy,  the  chance  that  the 
persons  purchasing  the  old  establishment  would  retain  many  of  the 
customers  of  the  old  establishment.'  A  partner  then,  in  Lord  Eldon's 
opinion,  might  ^  convey '  the  customers  from  the  purchaser.  He  must 
not  do  so  by  unfair  means ;  and  it  is  unfair  if  be  represents  that  he  is 
carrying  on  the  old  business ;  but  I  think  that  Lord  Eldon  was  against 
the  notion  that  the  vendor  of  the  good-will  of  a  business,  in  the  a&ence 
of  express  contract,  is  to  be  restramed  from  carrying  on  a  similar  busi- 
ness m  the  way  in  which  he  might  lawfully  carry  it  on  if  there  had 
been  no  sale  of  the  good- will.  Lord  Romilly  rests  his  decision  in 
Labouohere  v.  Dawaon  on  the  prii\ciple  that  a  man  cannot  derogate 
from  his  own  grant.  But  it  is  aamitted  that  a  person  who  has  sold  the 
good-will  of  his  business  may  set  up  a  similar  business  next  door  and 
say  that  he  is  the  person  who  carried  on  the  old  business,  yet  such  pro- 
ceedings manifestly  tend  to  prevent  the  old  customers  going  to  the  old 
place. 

"  1  cannot  see  where  to  draw  the  line ;  if  he  may  by  his  acts  invite  the 
old  customers  to  deal  with  him  and  not  with  the  purchaser,  why  may 
he  not  apply  to  them  and  ask  them  to  do  so  '<  I  think  it  would  be 
wrong  to  put  such  a  meaning  on  *  good  will '  as  would  give  a  right  to 
such  an  injunction  as  has  been  granted  in  the  present  case.  I  have  thought 
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it  right  to  rest  mv  iadgment  on  the  ground  that  Labouchere  v.  Daw- 
son  is  not  to  be  followed,  bnt  the  present  case  is  less  favorable  to  the 
plaintifi  than  that  case,  for  not  .only  have  we  no  contract  against  carry- 
ing on  the  business,  but  the  third  clause  shows  it  to  have  been  in  the 
minds  of  the  parties  4iiat  the  defendant  should  carry  on  business, 
and  I  think  that  this  stipulation  entitles  him  to  get  customers  in  any 
fair  way  of  managing  his  trade.  It  is  urged  that  Labouchere  v.  Daio- 
son  has  so  long  been  treated  as  settled  law  that  we  ought  not  to  dis- 
turb it  It  is  true  that  for  eight  years  that  decision  does  not  appear  to 
have  been  questioned  by  any  judge,  and  there  is  no  doubt  it  has  been 
followed  by  other  judges  in  courts  of  first  instance.  It  was,  however, 
doubted  in  LeggoU  v.  Barrett^  15  Ch.  Div.  306,  by  Lord  Justice 
Jahbs  and  myself,  ao^  has  never  received  the  sanction  of  the  court  of 
appeal.  I  think  that  under  these  circumstances  we  ought  not  to  treat 
it  as  binding  and  encourage  parties  to  shape  their  contracts  on  the 
authority  of  a  case  which  the  house  of  lords  may  determine  to  have 
been  erroneously  decided.  It  is  not  generally  desirable  to  decide  an 
important  point  on  an  interlocutory  application ;  but  as  we  come  to  the 
conclusion  on  a  question  of  law  that  the  plaintiff  is  not  entitled  to  the 
injunction,  it  is,  we  think,  right  for  us  to  decide  the  matter  now.'^ 

LiNDLET,  L,  J.,  said:  **The  rights  of  the  parties  in  this  action 
depend  on  the  agreement  into  whica  they  have  entered.  That  agree- 
ment was  not  an  ordinary  contract  for  sale,  bnt  an  agreement  to  settle 
disputes  between  the  parties.  If  we  look  at  the  position  of  the  parties 
we  find  that  the  plaintiff,  Theophilus  Pearson,  as  trustee,  had  carried 
on  this  business,  and  that  James  Pearson,  the  defendant,  was  one  of 
the  oestuia  qvs  trustj  and  helped  in  the  business,  and  had  been  employed 
in  it  as  a  traveler.  By  the  agreement  James  Pearson  gives  up  all  his 
interest  in  the  business  for  £2,000.  Pausing  there,  although  the  good- 
will is  not  in  terms  mentioned  in  the  agreement,  I  think  that  it  is 
included;  for  a  man  who  sells  all  his  interest  in  a  business  can- 
not retain  any  interest  in  the  good-will.  Then  by  clause  third  it  is 
provided  that  nothing  in  the  agreement  shall  be  deemed  to  restrict 
or  prevent  James  Pearson  from  carrying  on  the  business  of  a  potter, 
earthenware  manufacturer,  or  any  other  business,  at  such  place  as  he 
may  think  fit,  and  under  the  name  of  James  Pearson.  That  is  an 
important  stipulation  which  obviously  was  introduced  for  the  benefit 
of  James  Pearson.  By  it  he  says  in  substance — Though  I  have  sold 
to  yon  all  my  interest  in  this  business  I  am  to  have  liberty  to  carry 
on  business  in  my  own  name  where  I  please.  That  means,-;—  I  am 
to  be  as  free  to  carry  on  business  as  if  I  had  not  sold  to  yon,  and  in 
the  same  way  as  if  I  had  not  sold  to  you.  I  think,  therefore, 
that  this  case  is  not  governed  by  Labouohere  v.  Dawson^  and  that 
the  defendant,  assuming  that  ease  to  have  been  rightly  decided,  may  yet 
solicit  the  custom  of  any.  As  to  Labouctiere  v.  Dawson^  there  has 
been  a  difference  of  opinion.  For  my  own  part  I  am  of  the  opinion 
that  it  was  rightly  decided.  It  is  true  that,  as  was  pointed  out  in 
Walker  v.  MoWrcura^  19  Ch.  Div.  865,  it  went  beyond  the  preceding 
cases ;  but  did  it  go  begond  them  so  far  as  to  be  wrong  ?  It  was  on 
the  principle  that  a  person  who  has  sold  the  good-will  of  his  business 
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shall  not  derogate  from  his  own  grant  by  doing  what  he  can  to  destroy 
the  good-will  which  he  has  sold.  It  is  true  t£at  if  this  principle  were 
logically  carried  out  it  would  prevent  the  vendor  carrying  on  tixe  same 
43ort  of  business  he  had  sold  ;  and  if  the  court  had  held  that  he  could 
not  I  do  not  think  that  the  dedsioD  could  have  been  complained  of. 
It  startles  a  non-lawyer  to  be  told  that  if  he  buys  a  business  and  its 
good-will,  the  seller  can  immediatelv  enter  into  competition  with  him 
next  door.  The  courts,  however,  have  held  that  tnis  can  be  done ; 
but  I  think  that  Lord  Romilly  was  right  in  not  applying  this  doctrine 
to  a  case  where  the  vendor  directly  applies  to  nis  ola  customers^to 
induce  them  to  continue  dealing  with  nun  instead  of  the  purchaser. 
Sir  Geobgb  Jbssbl  and  the  Lora  Justice  Lush  were  of  the  same  opin- 
ion ;  bat  I  believe  there  are  other  judges  beside  my  learned  brotnera 
who  think  the  decision  in  Zabouchere  v.  Dawsoth  wrong." 

The  plaintiffs  cite  HalVa  Appealy  60  Penn.  St.  458,  and  Anaier  v. 
Webher^  14  Allen,  211.  In  the  first  case  it  is  said  that  "  good  faith  , 
requires  of  a  party  who  has  sold  the  good-will  of  his  business  that  he 
should  do  nothing  which  tends  to  deprive  the  purchaser  of  its  benefit 
and  advantages.  The  bill  charges  and  the  evidence  shows  that  he  is 
holding  himself  out  to  the  pubhc  bv  advertisement  as  having  removed 
from  ms  former  place  of  business,  ffo.  1313  Yine  street,  to  his  present 

J>laoe  of  business.  No.  1539  Vine  street,  where  he  will  continue  his 
ormer  business.  It  is  clear  that  he  has  no  right  to  hold  himself  out  as 
continuing  the  business  which  he  sold  to  the  plaintiff,  or  as  carrying  on 
bis  former  business  at  another  place  to  which  he  has  removed." 

In  Angier  v.  Webher  the  deiendant  sold  the  good-will  of  a  business 
to  the  plaintiff,  and  stipulated  in  writing  not  to  do  any  thing  "  which 
fihould  in  anywise  impair  or  injure  said  interest  and  good-wilL"  It  was 
held  that  it  was  a  violation  of  this  agreement  to  cany  on  the  same 
kind  of  business  at  a  place  near  the  old  one. 

In  Bergamini  v.  Baatian^  35  La.  Ann.  60,  there  was  a  sale  of  a 
•commercial  establishment,  together  with  the  good-will  thereof.  The 
coart  said  :  ^^  Holding,  as  we  do,  that  he  was  not  in  the  least  precluded 
by  any  stipulation  in  nis  contract  with  the  plaintiff  from  resuming  the 
business  of  a  saloon  and  lunch-house  in  any  portion  of  the  city,  we 
must  recognize  his  right  to  resort  to  ordinary  means  of  advertising  his 
business,  and  to  other  modes  of  soliciting  patronage  or  custom ;  and 
the  evidence,  which  we  have  read  carefully  and  considered  materially, 
fails  to  show  that  he  directed  his  efforts  to  draw  custom  from  Ber- 
gamini more  than  from  any  other  dealer  in  the  same  line  of  busi- 
ness.'' 

In  Sanna  v.  AndrewSj  60  Iowa,  462,  the  court  said :  "  What  the 
:appellee  agreed  to  do  was  to  transfer  his  list  of  lands  and  correspond- 
'Once  and  xhe  good-will  of  his  business,  and  give  letters  of  introduc- 
tion. If  we  should  concede  that  the  sale  of  the  good- will  of  a  business, 
without  restriction  upon  the  seller,  would  raise  an  implied  agreement 
not  to  re-engage  in  the  same  business  in  the  same  place,  such  eoneessiou 
would  not,  we  think,  aid  the  plaintiff.  By  the  terms  of  the  appellee's 
<K>ntract  it  was  allowable  for  him,  after  thiree  years,  to  re-engage  in  the 
land  agency  business,  and  the  only  question  is  as  to  what  extent  he  may 
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do  so.  It  appears  to  ns  that  when  the  appellant  provided  for  the  return 
of  tibe  appellee  to  the  bnsiness  after  three  years,  he  opened  the  door  ta 
the  appellee  to  come  m  and  compete  with  him  in  every  respect.  The 
appellee,  if  applied  to,  could  certainly  accept  the  agency  of  the  lands  in 
question.  He  could  certainly  compete  for  the  agency  by  general  adver- 
tisement,  by  acquaintance  and  by  fidelity  to  business.  The  courts,  we 
think,  could  not  properly  undertake  to  draw  the  line  between  such 
competition  and  that  which  should  be  carried  on  by  more  or  less  direct 
solicitation.'' 

In  Barrett  v.  Percival,  5  Allen,  846,  the  marginal  note  says  that  "  a 
bill  of  sale  of  a  stock  of  goods  in  a  store  and  the  good-will  of  the  ven- 
dor's trade  and  all  the  advantages  connected  with  the  store  does  not 
import  an  agreement  by  the  vendor  not  to  engage  in  a  similar  busi- 
ness ;  and  parol  evidence  is  incompetent  to  prove  such  an  agreement  as 
a  part  of  the  consideration  for  the  price  named  in  the  bill  of  sale.'^ 
The  court  said :  "  The  other  objection  is  equally  decisive.  The  parties 
having  reduced  their  contract  to  writing,  their  rights  under  it  must 
depend  on  the  true  interpretation  of  its  terms,  irrespective  of  any  parol 
evidence  of  what  took  place  previously  to  or  at  the  time  of  the  m^ing 
of  the  agreement.  Looking  only  at  the  written  contract,  we  are  unable 
to  see  any  clause  which  can  be  construed  into  an  agreement  by  the 
defendant's  testator  to  refrain  from  engaging  in  a  similar  business  to 
that  which  he  sold  to  the  plaintiffs.  There  was  no  express  agreement 
to  that  effect,  nor  can  any  be  implied  from  that  clause  of  the  bill  of 
sale  by  which  the  vendor  conveys  the  good-will  of  his  trade  and  all  the 
advantages  connected  with  the  store  and  premises.  It  was  nothing 
more  than  a  sale  of  the  custom  or  trade  which  appertained  to  the  place 
where  the  vendor  was  then  carrying  on  his  business.  This  was  the 
real  subject-matter  of  the  contract  l^tween  the  parties,  and  it  cannot 
be  construed  as  imposing  any  personal  restraint  on  the  vendor,  or  as 
restricting  his  right  to  transact  a  similar  business  in  another  place  at  a 
sabftsquent  time.  Whenever  such  is  the  intent  of  the  parties,  it  is 
carried  into  effect  by  an  express  stipulation  which,  if  not  in  undue 
restraint  of  trade,  may  be  valid  and  binding.  But  we  know  of  no  case 
where  any  such  agreement  has  been  raised  by  mere  implication  arising 
from  the  sale  of  the  good-will  of  a  person's  trade  in  connection  with  a 
particular  place  of  business  where  it  has  been  carried  on." 

In  White  V.  JaneSy  1  Abb.  Pr.  (N.  S.)  337,  it  is  said:  "The  sale  by 
Jones  to  White  on  the  dissolution  of  their  copartnership  of  his  interest 
in  it,  and  of  the  good-will  of  the  entire  business,  did  not  deprive  Jones 
of  the  l^al  or  e(|uitable  right  to  engage  in  and  prosecute  a  similar 
business  in  the  vicinity  of  the  place  of  business  of  the  dissolved  firm. 
This  seems  to  be  so  well  settled  that  nothing  more  is  necessary  than  to 
refer  to  some  of  the  prominent  cases  affirming  this  doctrine.  OrutweU 
V.  Lye^  17  Ves.  844 ;  Davis  v.  Hodgson^  25  fieav.  177 ;  Churio7i  v. 
DaugloBy  1  Johns.  (Eng.)  176 ;  Howe  v.  Searing^  6  Bosw.  354 ;  Dayton 
V.  Wilkeej  17  How.  Pr.  610.  The  complaint  does  not  allege  that  the 
defendant  in  prosecuting  his  business  at  710  Broadway  represents  it  to 
be  the  same  business  which  the  dissolved  firm  carried  on  at  658  Broad- 
way, or  that  he  is  conducting  business  at  710  Broadway  as  successor 
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to  the  late  firm  of  Jones  &  White.  It  does  allege  that  Jones  has 
opened  letters,  etc.,  directed  to  Jones  &  White,  to  Jones,  White  &  Co., 
and  to  Jones,  White  &  McCardj,  intended  for  the  plaintifE ;  that  snch 
letters  were  from  customers  of  the  late  firm  of  Jones  &  White,  and 
contaiDod  orders  for  goods ;  and  that  Jones  has  fiUed  such  orders  and 
received  payment  for  the  goods  ordered ;  and  judgment  is  prayed  that 
Jones  be  enjoined  from  receiving  or  opening  any  letters  or  orders 
directed  as  aforesaid,  or  from  filling  the  orders,  or  from  in  any  way 
interfering  with  the  business  of  the  former  firm,  or  the  good-will 
thereof;  and  for  damages.  The  defendant  has  a  right  to  establish  and 
carry  on  in  his  own  name  a  business  similar  to  that  of  the  late  firm  so 
long  as  he  does  no  act  to  lead  customers  into  the  belief  that  he  is  carry- 
ing on  business  as  the  successor  of  the  old  firm,  or  that,  when  dealing 
with  him,  they  are  dealing  with  White,  or  with  the  person  succeeding 
to  the  business  of  the  late  firm  of  Jones  &  White." 

If,  therefore,  we  subject  the  defendant  to  the  obligation  which  rests 
upon  Nathan  Babcock,  the  plaintiff's  fourtli  reason  of  appeal  remains 
without  foundation. 

There  is  no  error  in  the  judgment  complained  of. 

All  concur. 

Judgment  afiSrmed. 

Town  of  Bbidgkwatbb  v.  Town  of  Boxbukt. 
April  10,  1886. 
Evidence— Pauper  Supplies— Acxx)unt  Book  of  Dbcbasbd  Physician. 

In  a  suit  for  sapplies  f  arnished  to  a  pauper  of  the  defendant  town,  a  selectman 
of  the  latter  testified  to  having  employed  a  physician  to  attend  upon  the  pauper, 
and  to  his  having  been  afterward  paid  by  the  town,  but  he  could  not  fix  the  date 
of  the  attendance,  which  became  important.  Held,  that  entries  upon  the  account- 
book  of  the  physician  —  who  had  since  become  mentally  incompetent  —  made 
in  the  regular  course  of  his  business,  charging  the  town  for  his  attendance  upon 
the  pauper,  with  the  date,  and  crediting  the  town  with  payment,  were  admissi- 
ble, (1)  for  the  purpose  of  showing  the  time  when  the  service  was  rendered;  (2) 
to  corroborate  the  testimony  of  the  selectman,  and  (3)  as  evidence  of  the  fiict 
that  medical  service  was  rendered. 

Action  to  recover  for  panper  suppKes,  the  defendant  had  jndgment 
below.     The  opinion  states  the  case. 

Z.  D.  Brewster  and  J,  H,  MoMahon^  for  appellant.  J.  Bunting- 
ton  and  A.  D.  Warner^  for  appellee. 

LooMis,  J.  This  is  a  complaint  to  recover  for  supplies  famished 
Esther  A.  Snyder  and  her  three  minor  children. 

The  alleged  pauper  was  bom  in  the  defendant  town  in  1853,  of 

Earents,  Chauncey  and  Patty  Wilmot,  who  at  the  time  of  her  birth 
ad  their  settlement  in  New  Milford,  Chauncey  Wilmot  died  in  1868 
in  the  town  of  Roxbury  without  having  gained  a  settlement  there. 
Soon  after  Patty,  the  mother,  with  her  minor  children,  moved  from 
the  defendant  to  the  plaintifE  town,  and  remained  there  until  May, 
1860,  and  then  with  her  children  returned  to  the  defendant  town, 
where  she  lived  in  a  shanty  built  by  her  son  Daniel  for  her  and  her 
children  to  occupy,  and  there  remained  for  about  twenty  years.  Esther 
A.,  the  pauper  in  question,  was  married  November  27,   1871,  to 
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La  Fayette  Snyder,  a  person  of  full  age,  but  who  had  at  the  time  no 
settlement  in  any  town  in  this  State. 

Upon  these  facts  it  was  conceded  that  the  pauper  in  question  would 
take  the  settlement  of  her  mother,  if  the  latter  had  ^ined  one  by  com- 
morancy in  the  defendant  town  after  the  decease  of  ner  husband.  And 
it  was  luso  conceded  that  such  settlement  had  been  made  by  the  mother 
unless  prevented  by  two  payments  made  by  the  town  for  medical 
Attendance  upon  Patty  in  the  years  1865  and  1866. 

Upon  this  subject  the  court  finds:  "In  1865  Patty  being  sick  and 
needing  medical  aid,  Dr.  Downs,  a  physician  of  Boxbury,  informed  a 
selectman  of  Boxbury  that  she  was  sicK,  and  that  he,  the  doctor,  could 
no  longer  attend  to  her  unless  the  town  would  pay  him.  The  selectman 
thereupon  directed  the  doctor  to  render  her  medical  assistance  and 
charge  the  same  to  the  town,  she  being  unable  to  pay  the  doctor  and 
having  no  property.  Afterward  the  doctor,  on  the  26th  day  of  April, 
1865,  rendered  to  her  medicine  and  attendance,  and  charged  therefor 
$1.50  to  the  town  of  Koxbury,  wldch  was  paid  to  him  by  the  town 
September  29,  1865.  On  the  16th  of  July,  1866,  the  doctor  rendered 
a  hke  attendance  upon  Patty  while  sick,  and  charged  therefor  $1.50, 
which  the  town  paid  him  in  1867,  she  having  no  property." 

The  question  whether  medical  aid  was  needed  and  furnished,  being 
a  question  of  fact  exclusively  for  the  trial  court,  has  thus  been  settled. 
Whether  the  evidence  was  of  sufficient  weight  to  justify  such  finding 
is  not  a  question  which  this  court  can  review  in  this  proceeding,  but  the 
admissibility  of  the  evidence,  if  objected  to,  is  oroperly  before  this 
court. 

To  prove  the  facts  found  by  the  court  the  defendant  offered  as  a 
witness  one  who  was  a  selectman  of  the  defendant  town  for  the  years 
1865  and  1866,  who  testified  in  substance  that  he  was  selectman  dur- 
in^  those  years,  and  that  he  gave  instructions  to  Dr.  Downs  to  doctor 
Pattv  during  that,  time ;  that  the  doctor  came  to  him  in  1865  or  1866, 
he  thought  it  was  in  1866,  and  stated  that  Patty  was  sick,  and  that  he 
could  no  longer  attend  upon  her  without  pay  for  further  services,  and 
tliat  thereupon  he  directed  the  doctor  to  attend  her,  and  told  him  the 
town  would  pay  him  ;  that  the  doctor  brought  in  his  bill  afterward  for 
the  year,  and  it  was  paid  ;  that  the  selectmen  had  no  record  of  it,  but 
that  he  thought  the  bill  was  $1.50.  No  error  is  predicated  upon  the 
admission  of  this  evidence.  But  the  defendant  further  oflfered,  and 
the  court  admitted  against  the  plaintiff's  obiection,  the  entries  in  the 
account  books  of  Dr.  Downs,  after  proving  that  the  doctor  at  the  time 
of  trial  had  become  mentally  incompetent  to  testify  or  transact  anjr 
business,  and  that  the  books  offered  were  his  books,  kept  by  him  in  his 
own  hand,  and  that  the  charges  were  made  in  the  regular  order  and 
course  of  business,  with  like  charges  and  credits  against  divers  other 
persons  and  patients ;  that  the  charges  were  entered  first  in  a  day  book 
and  posted  into  a  ledger ;  that  the  entries  in  question  were : 

"  April  26,  1865.  Town  of  Boxbury,  Dr.  To  visit  Patty  Wilmot 
and  med.,  $1.50. 

"  Sept.  29,  1865.  Or.  By  town  order  to  balance  account  to  this 
day  $16.98." 
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Also,  "  Jnly  16, 1866.  Town  of  Roxbury,  Dr.  To  visit  Patty 
Wilmot,  $1.50."     **  1867    Cr.    By  town  order,  $8.00." 

Were  these  entries  admissible?  We  think  they  were.  1.  To  show 
the  time  when  the  services  were  rendered,  and  the  fact  and  date  of 
payment.  In  these  respects  it  was  necessary  to  supplement  the  testi- 
mony of  the  selectman,  who  left  the  date  uncertam  even  as  to  the 
year.  The  time  was  quite  important  in  order  to  break  the  six  years' 
self-supporting  commorancy  after  May,  1860,  and  again  before  March 
27,  18T1.  2.  It  was  admissible  to  corroborate  the  testimony  of  the 
selectman.  Suppose  the  defendant  had  rested  upon  the  testimony  of 
the  selectman  alone,  and  there  had  been  no  such  entries  on  the  doctor's 
books,  would  not  the  absence  of  such  entries  furnish  very  strong* 
inferential  evidence  that  there  was  no  such  medical  attendance  ever 
rendered  or  paid  for  ?  Morrow  v.  0«trander^  13  Hun,  219.  If  then 
the  absence  of  such  entries  would  greatly  impair  the  selectman's  testi- 
mony, their  existence  must  necessanly  famish  strong  support 

If  the  evidence  was  admissible  for  either  of  these  purposes  the  ruling 
of  the  court  is  sufficiently  vindicated.  But  the  question  discussed  by 
counsel  was  whether  these  entries  were  admissible  as  tending  to  show 
the  fact  that  medical  services  were  rendered  to  Patty  Wilmot  and  paid 
for  by  the  town  f  It  is  highly  probable  that  the  court  below  gave  effect 
to  the  evidence  as  the  question  assumes,  and.  therefore,  we  will  discuss 
it  as  if  it  was  of  controlling  importance. 

We  think  the  evidence  was  admissible  for  these  purposes,  in  addition 
to  those  mentioned  previously.  In  Ahd  v.  FitcK^  20  Conn,  on  p.  96 
this  court — Ellswobth,  J.,  delivering  the  opinion  —  stated  the  rule  as 
follows :  -^  Entries  by  persons  deceased,  having  full  and  peculiar  means 
of  knowledge,  made  at  the  time,  in  the  re^lar  course  of  business,  in 
the  usual  proper  place  and  manner,  especially  if  in  the  discharge  of 
one's  duty,  are  admissible  to  the  jury  as  part  of  the  res  ae^tmP  In  Abb. 
Trial  Ev.  322,  it  is  said  :  '^  An  entry  or  memorandum,  whether  in 
a  book  or  any  other  form,  made  in  the  usual  course  of  bunness,  and  at 
about  the  time  of  the  transaction,  by  a  person  not  a  party  to  the  action^ 
who  is  shown  to  have  had  means  of  personal  knowledge  (^  the  fact 
recorded,  is  competent  evidence  of  such  fact.  1.  If  the  perscm  who 
made  it  is  produced  and  verifies  the  handwriting  as  his  own,  and  testi- 
fies that  it  was  so  made,  and  correct  when  made,  although  he  may  have 
no  present  recollection  whatever  of  the  transaction ;  or,  2.  If  the  person 
who  made  it  is  dead,  and  his  signature  or  handwriting  is  proved,  and  he 
does  not  appear  to  have  had  any  interest  to  falsify."  A  distinction 
applicable  to  this  last  qualification  will  be  referred  to  hereafter.  8ee^ 
also,  1  Greenl.  Ev.,  §  116.  There  is  some  disagreement  in  the  asth(Mri- 
ties  as  to  the  necessity  of  caUing  the  person  who  made  the  entries,  if  he 
is  living,  though  he  may  be  without  the  jurisdiction.  But  in  tliis  State, 
and  in  several  other  jurisdictions,  the  reasonable  rule  has  been  adopted 
that  if  the  person  making  the  entries  is  beyond  the  reach  of  process,  or 
is  incompetent  to  testify,  it  is  the  same  as  if  he  were  dead.  Bartholomew 
V.  FarreUy  41  Conn.  109 ;  New  Havefi  <6  Northampton  Co,  v.  Good- 
wifij  42  id.  280 ;  Zimnggton  t.  Tylsr^  14  id.  499  ;  Alter  v.  Berhaus^ 
8  Watts,  77 ;  Crowe  et  al.  v.  JUiUery  10  Serg.  &  Eawle,  158.    We  do 
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not  see  why  the  case  at  bar  does  not  fall  directly  within  the  rules  refer- 
red to. 

As  a  case  anali^ons  in  principle  and  illustrative  of  the  application  of 
the  rule  in  this  jurisdiction,  we  cite  Aahmead  v.  Colhy^  26  Conn.  289, 
where  the  petitionerb  claimed  that  the  respondents  had  combined  to 
defraud  them  in  the  sale  of  land  in  Virginia  as  containing  gold,  and 
that  B.  one  of  the  respondents,  at  different  times  when  the  petitioners, 
were  about  to  examine  the  tract,  had  mingled  gold  dust  with  the  soil  in 
particular  places,  and  then  caused  them  to  examine  the  soil  in  those 
places  and  iiud  the  gold  thus  placed  there.  As  a  part  of  the  evidence 
going  to  establish  this  fact,  they  offered  an  account  book  kept  at  a 
neighboring  mine  by  a  clerk  since  deceased,  containing  entries  of  sales 
of  gold  dust  to  B.  just  before  the  times  when  they  made  the  examina- 
tions, for  the  purpose  of  showing  that  B.  had  gold  dust  in  his  possession 
at  those  times  which  he  might  have  so  used.  Now  if  the  entries  on  the 
books  of  this  mining  company,  of  which  the  respondents  had  no  con- 
trol, containing  charges  of  the  sale  of  gold  dust,  would  prove  the  deliv- 
ery to  and  possession  of  the  gold  dust  by  the  person  referred  to,  why 
will  not  the  charges  for  medical  attendance  and  medicine  furnished  to 
Patty  Wilmot  prove  that  she  was  the  recipient  of  these  things  ? 

But  we  are  here  reminded  of  one  of  the  claims  in  behalf  of  the  plain- 
tiff,  that  this  kind  of  proof  can  only  apply  where  the  transaction  is 
directly  between  the  original  debtor  and  creditor.  This  limitation,  how- 
even  was  first  made  as  one  of  the  numerous  rules  that  have  obtained  in 
the  United  States  regulating  the  admission  of  the  party's  own  entries  in 
his  own  books,  which  were  to  be  supported  by  the  suppletory  oath  of 
the  party  himself  in  cases  where  originally  he  could  not  otherwise 
testify  in  his  own  behalf.  See  PouUney  v.  Boaa^  1  Dall.  138,  decided 
by  the  court  of  common  pleas  in  Pennsylvania  in  1788,  and  Deas  v. 
Darby,  1  Nott  &  McC.  436,  decided  in  1819. 

The  principle  can  have  no  proper  application  to  contemporaneous 
entries  by  third  parties  in  the  usual  course  of  business.  But  even 
under  the  former  system,  if  an  order  to  deliver  goods  to  a  third  person 
was  proven  by  evidence  aliunde^  the  deliverv  could  be  proven  by  the 
books  and  suppletory  oath.     MitcheU  v.  Belknap,  23  Me.  475. 

In  the  case  at  bar  there  was  independent  evidence  as  to  the  order  to 
render  medical  services  and  medicine  to  Patty  Wilmot ;  and  moreover 
it  was  the  statutory  duty  of  the  selectmen  to  order  such  relief  if  she 
was  a  pauper.  WeUon  v.  WolcoUy  45  Conn.  329.  In  Coffin,  v.  Cross,  8 
Dane  Abr.  322,  decided  in  Massachusetts  in  1800,  the  plaintifrB  books 
and  oath  were  held  admissible  to  prove  the  fact  that  medicine  and 
medical  attendance  were  furnished  to  a  third  person,  not  the  defendant. 
In  Bay  v.  Cook^  2  Zabr.  343,  a  suit  was  brought  by  a  physician  to 
recover  for  medicine  and  attendance  for  one  Sharp,  a  pauper  of  the 
township  of  Washington,  who  fell  sick  in  the  town  of  Independence. 
The  defendant  was  overseer  of  the  poor  for  the  township  of  Washing- 
ton, and  employed  the  plaintiff  to  administer  to  the  pauper's  necessi- 
ties. The  plaintiff  could  not  recover  of  the  town  because  no  order  for 
relief  had  been  obtained  as, specially  required  by  the  statute  then  in 
force.  Upon  the  trial  it  was  neld  that  the  physician's  book  of  account 
Vol.  VIII.— 68 


Digitized  by 


Goo^f^ 


498  The  Eastebn  Keporteb.  [Conn. 

was  admisfiibie,  even  where  the  iteius  on  the  face  of  the  book  were  not 
charg^  on  the  same  day  when  the  services  were  rendered.  In  Lelafid 
V.  Camerarij  31  N.  Y.  115,  it  became  important  to  prove  that  an  execu- 
tion in  a  certain  case  had  been  delivered  to  the  sheriff,  who  was  dead, 
and  whose  papers  had  all  been  burned  with  his  house.  The  only  evi-* 
dence  was  tlie  entry  by  an  attorney  in  his  register,  which  was  held  to 
be  competent  evidence  to  prove  the  fact.  In  Warren  v.  OreenvilU^  2 
Stra.  1129,  the  book  of  a  deceased  attorney  containing  charges  relating 
to  a  common  recovery  were  admitted  as  tending  to  prove  a  life  estate, 
where  it  appeared  by  the  book  that  the  charges  had  been  paid.  In  Doe 
V.  Bobaony  15  East,  32,  entries  of  charges  made  by  an  attorney  in  his 
books  showing  the  time  when  a  certain  lease,  prepared  for  a  client  of 
his,  was  executed,  which  charges  were  shown  to  nave  been  paid,  were 
held  to  be  evidence  after  the  attorney's  death  to  show  that  the  lease  — 
executed  under  a  power  to  lease  in  possession  and  not  in  reversion, 
which  lease  bore  date  the  31st  of  August,  1770,  and  purported  to  grant 
a  term  from  the  twenty-ninth  of  September  then  next  ensuing  —  was 
not  in  fact  executed  till  after  the  twenty-ninth  of  September,  inasmuch 
as  the  charge  for  drawing  and  engrossing  tlie  lease  was  under  date  of 
October,  1770.  This  entry  was  considered  as  one  a^inst  interest,  and 
put  upon  this  ground  bpr  Lord  Ellknboeouqh,  Ch.  J.,  and  Bailey,  J., 
who  delivered  the  opinions,  and  it  was  found  to  be  against  interest 
because  the  attorney  who  entered  the  charge  had  also  entered  a  credit 
showing  that  a  debt  to  him  from  another  was  discharged.  Upon  the 
same  ground  the  entries  of  Dr.  Downs  might  be  treated  as  against 
interest.  There  is,  however,  the  other  fact  that  he  was  an  inhabitant  of 
the  defendant  town,  which  we  will  advert  to  m  another  connection. 

But  it  must  not  be  supposed  that  the  admissibility  of  the  entries  in 
question  depends  on  the  fact  that  they  were  against  interest.  Many 
cases  give  great  prominence  to  this  fact  because  they  belong  to  that 
class  of  entries,  but  a  clear  distinction  was  long  ago  made,  as  laid  down 
by  Parke,  B.,  in  Doe  v.  TurJ^ord^  3  Bam.  &  Aid.  890,  to  this  effect, 
in  case  of  an  entry  against  interest  proof  of  the  handwriting  of  the 
party,  and  his  death,  is  enough  to  authorize  its  reception ;  at  whatever 
time  it  was  made  it  is  admissible;  but  in  the  other  case — namely,  an 
entry  in  the  course  of  business — it  is  essential  to  prove  that  it  was 
made  at  the  time  of  the  transaction  to  which  it  relates.  In  1  Greenl. 
Ev.,  §  120,  the  same  distinction  is  more  elaborately  treated  and  explained. 

The  contemporaneous  character  of  the  entries  in  question  appears  on 
the  face  of  the  books,  the  original  entries  being  made  daily  in  a  regular 
day-book,  in  which  were  entered  daily  visits  and  charges  coming  up  on 
both  sides  to  the  dates  in  question. 

In  a  note  by  Mr.  Hare,  the  American  editor  of  the  Exchequer 
Reports,  to  the  case  of  PercvoaZ  v.  Nanaon^  7  Exch.  4,  it  is  said : 
**  Entries  by  a  third  person  in  the  course  of  business  are  in  general 
admissible  m  this  country  —  United  States — after  his  death,  wnether 
they  were  for  or  against  his  interest  when  made ;  and  the  entries  of  a 
deceased  agent  may  consequently  be  read  in  support  of  a  suit  brought 
by  the  principal,  even  where  they  are  of  payments  made  by  and  not  to 
the  principal.'' 
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This  proposition  is  fully  supported  by  the  case  of  Dow  v.  Savage^ 
29  Me.  117.  In  InhabUanis  of  Augusta  v.  Inhahitwrvts  of  Wmdsor^ 
19  id.  317,  it  was  held  that  entries  by  a  deceased  physician  in  the  regu- 
lar course  of  his  business  are  admissible  in  evidence  when  corroborated 
by  other  circumstances  to  render  them  probable,  and  that  it  was  not 
necessary  that  entries  to  be  admissible  should  be  against  the  interest  of 
the  deceased  person  making  them. 

We  discover  a  tendency  to  more  liberality  in  the  courts  respecting 
the  admission  of  entries  by  both  parties  and  third  persons. 

In  1  Whart.  Law  of  Ev.,  §  246,  it  is  said  :  "  Original  entries  of 
deceased  parties  in  their  own  books  are  held  —  in  several  jurisdictions 
of  the  United  States  —  admissible,  even  though  self-serving,  when  con- 
temporaneous, and  when  confined  to  a  transaction  within  the  business 
of  the  party." 

The  distinction  previously  adverted  to  disposes  of  any  objection  aris- 
ing from  the  fact  that  Dr.  towns  was  interested  as  an  inhabitant  of 
the  defendant  town.  But  we  do  not  think,  under  any  rule  that  has 
ever  obtained  in  this  State,  that  the  court  upon  this  finding  could  say 
that  the  deceased  physician  had  such  an  interest  to  pervert  the  fact  as 
ought  to  exclude  his  entries.  No  controversy  witn  any  other  town 
respecting  this  pauper  had  arisen  or  was  contemplated.  The  acts  both 
of  the  selectman  and  the  physician  are  consistent  with  a  belief  on  their 
part  that  Patty  belonged  to  the  defendant  town  to  support  and  that  no 
other  town  could  be  compelled  to  reimburse  it.  Indeed  the  expense  at 
the  time  was  apparently  against  the  interest  of  the  town.  True,  some 
twenty  vears  later  in  a  controversy  with  the  plaintiff  town  respecting 
the  settlement  of  a  child  and  grandchildren  of  this  pauper,  the  facts 
became  important  to  exempt  the  defendant  from  liabihty,  but  is  it  rea- 
sonable to  suppose  that  the  physician  made  these  entries  in  anticipation 
of  any  such  resulting  benent  to  the  town  ?  A  possibility  of  a  corrupt 
motive  always  exists  in  respect  to  human  acts,  but  some  probability  of 
it  ought  to  appear  in  order  to  exclude  entries  fairly  and  regularly  made 
as  these  were. . 

But  the  further  claim  is  made  in  behalf  of  the  plaintiff,  that  though 
the  evidence  we  have  been  considering  was  properly  received  and  tne 
fact  established  that  the  town  did  furnish  aid  to  Patty  at  the  times  and 
in  the  manner  claimed,  yet  it  was  not  effectual  to  prevent  her  gaining 
a  settlement  in  the  defendant  town  for  two  reasons  —  first,  because  it 
was  not  shown  that  she  was  in  a  condition  to  require  aid,  and  second, 
because  it  does  not  appear  that  she  received  the  aid  knowing  that  it 
was  furnished  to  her  as  a  pauper. 

As  to  the  first  point,  tne  facts  found  specifically  by  the  court  are 
that  Patty  at  the  time  was  sick,  that  she  needed  medi^  aid,  that  she 
was  unable  to  pay  for  it,  and  that  she  had  no  property.  It  is  diflScult 
to  conceive  what  fact  is  lacking  to  make  her  a  pauper. 

These  facts  must  be  accepted  by  this  court  as  conclusive,  unless 
indeed  they  are  vitiated  through  an  erroneous  admission  of  evidence 
whereby  they  were  found,  which  was  objected  to  in  the  trial  court. 
Though  this  court  may  consider  the  evidence  insuflScient  yet  the  find- 
ing must  remain.     The  only  question  for  review  in  this  connection  is 


Digitized  by 


Google 


600  Thb  Eastern  Bbpobtsr.  [Coniu 

whether  evidence  was  improperly  received,  and  even  this  is  not  prop- 
erlv  reviewable  unless  it  was  objected  to  in  the  trial  court 

^ow  in  addition  to  the  evidence  we  have  been  considering,  it  was 
further  proved,  "  that  from  May,  1860,  to  1867,  she  had  no  visible 
estate ;  that  she  lived  in  a  house  eighteen  feet  by  twenty  in  dimen- 
sions, the  sides  of  which  were  covered  with  unmatched  hemlock  boards; 
the  roof  was  covered  in  part  with  shingles,  the  remainder  with  boards; 
only  one  room,  a  part  of  which  only  had  any  flooring;  the  ceiling  was 
the  roof ;    and  her  only  business  was  to  work  for  her  neighbors  and 

father  and  sell  berries  in  their  season.  There  was  no  evidence  that 
er  children  or  any  one  rendered  her  any  aid,  except  that  her  son  Oli- 
ver disposed  of  some  things  for  her  whicn  she  brought  into  the  house." 

Now,  this  evidence  was  not  objected  to,  and  if  it  had  been,  it  would 
have  been  admissible  as  tending  to  show  that  Patty  had  no  proi^erty. 
Indeed,  it  would  do  more,  it  would  make  a  very  good  prima  facie  case , 
for  the  absence  of  all  visible  estate  for  seven  years  would  ordinarily 
indicate  the  non-existence  of  an  invisible  estate,  so  far  as  it  related  to 
this  world.  All  the  surroundings  of  this  person  indicated  great  desti- 
tution, not  only  of  property,  but  of  friends  to  aid  as  weU. 

The  second  reason  for  rendering  the  supplies  furnished  ineftectual  is, 
that  it  is  not  shown  that  Patty  received  aid  as  a  pauper  or  knew  the 
town  was  to  pay  the  doctor.  Now,  it  is  quite  true  that  the  selectmen 
of  a  town  cannot  create  a  pauper  by  any  mere  act  of  their  own ;  they 
can  relieve  one  who  is  a  pauper  and  in  need,  and  they  are  reauired  to 
do  so  by  the  statute.  But  no  rule  of  law  has  ever  obtained  in  tnis  State 
requiring  supplies  to  be  labeled  "  pauper  supplies,"  or  the  recipient  to 
be  labeled  "  pauper,"  or  to  acknowledge  the  receipt  of  supplies  as  a 
pauper.  An  acquiescence  on  the  part  of  the  recipient  may  be  presumed 
from  circumstances  showing  need  and  destitution  ;  and  where  the  court 
is  satisfied  that  relief  was  furnished  to  a  needy  pauper  pursuant  to  duty 
created  by  the  statute,  the  town  may  have  the  benefit  of  it,  either  to 
interrupt  a  settlement  by  commorancy  or  to  lay  the  foundation  of  a 
claim  over  against  another  town. 

There  was  no  error  in  the  judgment  complained  of. 

All  concur. 

Judgment  affirmed. 


Hamilton  v.  Lamphbab. 

July  aO,  1886. 

PRAcncB — Pabtibs  —  Administrator  NoN-RBsrosNT— Fiusd  in  Pleadings  En. 

DBNCB. 

Contract  for  compensation  for  services  as  attorney.  The  plaintifE  had 
judgment  below.     The  opinion  states  the  case« 

JK  P.  Arvine^  for  appellant.     O.  8.  Hamilton^  for  appellees. 

LooMis,  J.  It  appears  from  the  record  that  the  defendant  had  a 
claim  against  the  insolvent  estate  of  the  American  Mutual  Life  Insur- 
ance and  Trust  Company,  and  that  on  the  20th  day  of  February,  1878, 
he  entered  into  a  written  contract  with  one  Charles  T.  Shelton,  a  coun- 
selor at  law,  that  the  latter  should  attend  to  the  collection  of  the  claim, 
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for  the  compensation  of  twenty-five  per  cent  of  the  net  amonnt  recov- 
ered in  lieu  of  all  other  charges. 

Shelton  did  not,  except  to  a  limited  extent,  attend  personally  to  the 
matter,  bnt  with  the  assent  of  the  defendant  substituted  Hamilton,  the 
plaintiff,  to  prosecute  the  claim.  The  agreement  between  Shelton  and 
Hamilton  in  substance  was,  that  the  latter  was  to  assist  in  making  and 
presenting  proofs  of  this  claim  and  other  like  claims,  for  which  he  was 
to  receive  two  per  cent  of  all  the  moneys  collected  on  the  claims,  and 
was  to  render  other  professional  services  in  relation  to  the  same  and 
other  matters  for  a  fair  compensation ;  and  it  was  agreed  that  Hamilton 
might  retain  out  of  the  twenty-five  per  cent  mentioned  in  the  agreement 
between  the  defendant  and  Shelton  a  sufficient  sum,  not  only  to  pay 
him  l^e  two  per  cent,  but  also  to  compensate  him  for  other  services 
rendered  and  to  be  rendered,  more  particularly  mentioned  in  the  agree- 
ment between  B[amilton  and  Shelton.  And  to  forward  this  last-men- 
tioned agreement,  the  defendant  executed  and  delivered  a  power  of 
attorney  to  the  plaintiff — Hamilton  —  authorizing  him  to  prosecute  the 
claim,  to  collect  dividends  and  give  receipts  therefor,  etc.,  but  providing 
that  he  should  look  to  Shelton  for  his  compensation  and  pay  over  div- 
idends collected  to  him.  To  secure  Hiimilton,  Shelton  delivered  to  him 
the  written  contract  he  had  made  with  the  defendant,  to  hold  until  he 
had  been  fully  paid. 

Hamilton,  with  some  assistance  from  Shelton,  fully  performed  the 
services  contemplated  in  the  agrement  between  Shelton  and  the  defend- 
ant and  in  the  power  of  attorney  from  the  defendant  to  Hamilton,  and 
obtained  before  the  commissioners  on  the  insolvent  estate  of  the  life 
insurance  company  an  allowance  in  favor  of  the  defendant  and  a^inst 
the  insurance  company  of  the  sum  of  $1,862.64,  npon  which  a  dividend 
of  $93.15  has  been  allowed  and  paid  by  the  receiver  to  the  defendant. 
The  defendant  has  never  paid  the  twenty -five  per  cent,  or  any  part  of  it, 
either  to  Hamilton  or  to  Shelton. 

This  suit  was  ori^ally  brought  in  the  name  of  Hamilton  alone. 
Shelton  died  July  29, 1885,  intestate,  and  afterward,  during  the  pen- 
dency of  the  suit,  at  the  April  term  of  the  city  court,  1886,  Cyrus  M. 
Shelton,  as  administrator  of  his  estate,  made  formal  application  in  writ- 
ing to  be  admitted  a  party,  alleging,  amonff  other  things,  that  Shelton 
died  intestate,  that  the  applicant  h^  been  duly  appointed  such  admin- 
istrator and  had  qualified  as  such,  and  also  setting  forth  the  substance 
of  the  agreement  between  the  defendant  and  the  intestate,  and  between 
Hamilton  and  the  latter,  and  that  Hamilton  was  to  hold  and  own  the 
former  contract  for  the  purpose  of  paying  his  percentage  and  other 
claims  in  his  favor  against  Shelton,  and  that  whatever  balance  of  the 
twenty-five  per  cent  was  left  was  to  belong  to  Shelton  and  be  paid  to 
Lim  or  his  assigns,  and  praying  that  as  such  administrator  he  be  allowed 
to  become  a  party  plaintiff  in  this  action  with  Hamilton,  and  be  allowed 
as  such  co-plaintiff  to  prosecute  the  action  to  effect.  The  court  granted 
the  application  and  afterward  rendered  a  joint  judgment  in  &vor  of 
Hamilton  and  the  administrator. 

The  first  question  for  review  is,  whether  the  court  erred  in  granting 
this  application  by  the  administrator  to  be  made  a  party. 
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One  prominent  objection  is,  that  the  intestate  at  the  time  had  no 
interest  in  the  contract  which  forms  the  basis  of  the  action. 

Bat  it  must  be  conceded  that  at  first  the  sole  interest  was  in  Shelton, 
and  at  the  commencement  of  the  suit  it  was  still  in  him,  or  in  Hamilton^ 
or  in  both ;  so  that  at  most  the  error,  if  any,  was  a  mere  case  of  mis- 
joinder, in  regard  to  which  the  provisions  of  the  practice  act  —  §16  — 
are  so  liberal  as  to  offer  poor  encouragement  for  such  technicalities. 
The  provision  is  as  follows :  ^'  No  action  shall  be  defeated  by  the  non- 
joinder or  misjoinder  of  parties.  New  parties  may  be  added  and  sum- 
moned in,  and  parties  mis  joined  may  be  dropped,  by  order  of  the  court,  at 
any  stage  of  the  cause,  as  it  may  deem  the  interests  of  justice  to  require.'' 

but  the  objection  may  be  more  directly  met  and  disposed  of. 
Although  the  verbal  arrangement  whereby  Hamilton  acquired  an 
interest  is  rather  vaguely  stated  in  some  particulars,  both  in  the  applica- 
tion to  be  made  a  party  and  in  the  finding,  yet,  in  either  case,  it  seema 
very  clear  that  the  transfer  to  Hamilton  was  not  absolute  of  all  Shel- 
ton's  right  and  interest,  but  left  remaining  in  him  still  an  interest,  so 
that  the  joinder  may  be  justified  under  the  rules  as  to  the  practice  act 
as  established  by  the  judges.  Chapter  1,  section  5,  provides  that  ^^if  a 
part  interest  in  a  contract  obligation  be  assigned,  the  assignor — retain- 
mg  the  remaining  interest  —  and  assignee  may  join  as  plaintiffs." 
And,  of  course,  if  Shelton,  the  intestate,  could  have  joined  m  the  suit 
with  Hamilton,  his  personal  representative  may  do  the  same. 

But  the  defendant  goes  back  a  step  farther  in  his  technical  line  of 
defense,  and  insists  that  it  was  error  to  admit  the  administrator  as  a 
party  without  first  compelling  him  to  prove  his  legal  appointment  to 
that  office.  The  objection  would  seem  to  deny  to  the  court  its  ordinary 
discretion  as  to  the  order  of  proof,  and  to  apply  to  the  added  party  a 
rule  that  he  would  not  have  been  subject  to  if  he  had  ori^nally 
brought  the  suit  with  Hamilton.  The  application  by  the  administrator 
contained,  as  it  should,  all  the  essential  allegations  as  to  the  capacity  in 
which  he  desired  to  prosecute  the  suit  In  the  progress  of  the  suit 
this  fact  was  to  be  established.  It  could  not  prejudice  the  defendant 
to  admit  the  new  party  prior  to  such  proof,  for  the  matter  was  still 
open  to  inquiry.  The  defendant,  by  denying  the  fact  in  his  answer, 
could  have  offered  evidence  to  show  that  the  allegation  was  untrue,  but 
he  neither  pleaded  any  denial  nor  did  he  attempt  to  prove  it.  The 
plaintiff,  however,  waiving  for  the  benefit  of  the  defendant  the  require- 
ment of  the  third  section  of  the  practice  act,  that  the  defendant  must 
deny  in  his  answer  the  right  of  a  plaintiff  to  sue  as  administrator  if  he 
would  contest  the  fact,  assumed  the  burden  of  proof,  and  produced  in 
court  the  appropriate  record  evidence  of  his  appointment. 

Again,  the  defendant  claims  that,  as  he  is  a  non-resident  of  the  State, 
nothing  but  Hamilton's  attachment  of  funds  in  the  hands  of  the 
receiver  in  New  Haven  could  give  the  city  court  of  that  city  any  juris- 
diction of  the  case,  and  that,  the  administrator  having  made  no  such 
attachment,  there  was  no  jurisdiction  as  to  hiuL  But  the  practice  act, 
section  19,  provides  that  no  change  of  parties  made  by  order  of  the 
court  shall  impair  any  previous  attachment.  The  attachment  inures  to 
the  benefit  of  all  the  joint  parties  who  obtain  judgment. 
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Neither  is  there  any  thing  to  the  objection  that,  as  the  administrator 
did  not  reside  within  the  city  of  New  Haven,  the  city  court  could  have 
no  jurisdiction  over  his  part  of  the  case.  If  one  of  the  joint  plaintiffs 
resides  within  the  citj  it  is  all  that  can  be  required.  Otherwise  it 
would  happen  that  a  joint  obligation  in  favor  of  two  persons,  residing 
in  different  cities,  could  not  be  sued  in  either. 

Another  claim  made  by  the  defendant  is  that  as  the  administrator  filed 
no  pleadings  after  his  admission  as  a  party,  no  ju<k:ment  could  be  ren- 
dered in  ms  favor,  either  alone  or  jointly  with  Hamilton.  There  is 
nothing  to  this  point,  unless  it  is  true  that  in  every  case  where  a  third 
party  is  admitted  as  a  co-plaintiff  in  a  pending  suit  he  must  file  a  new 
complaint  This  cannot  be  reasonably  required  in  a  case  like  the 
present,  where  the  claim  of  the  third  party  is  based  on  the  identical 
obligation  which  the  other  plaintiff  is  seeking  to  enforce.  The  prayer 
of  the  administrator  was  to  be  admitted  a  co-plaintiff  to  prosecute  the 
suit  then  pending.  He  adopted  the  allegations  of  that  complaint 
except  so  far  sC^  he  supplemented  and  modified  them  by  the  allegations 
contained  in  his  application.  The  allegations  as  to  H!amil ton's  exclu- 
sive right  and  interest  in  the  contract  referred  to  are  of  course  modified 
by  the  administrator's  averment  of  an  interest  in  his  intestate  at  the 
same  time.  The  fact  that  Hamilton  originally  alleged  that  the  sole 
interest  in  the  contract  belonged  to  him  does  not  render  invalid  a 
judgment  founded  upon  proof  of  a  joint  interest.  Had  the  defendant 
desired  to  raise  any  appropriate  issue  relative  to  the  administrator's 
interest,  or  right  to  sue,  he  could  easily  have  done  so  by  tendering 
pleadings  of  his  own,  but  he  chose  to  prosecute  his  defense  against  the 
co-plaintiffs  without  changing  his  answer  at  all. 

The  defendant  also  seeks  to  obtain  a  new  trial  on  account  of  the 
ruling  of  the  comi;  admitting  in  evidence  certain  declarations  of  Charles 
T.  Shelton,  deceased.  The  declarations  were  offered  to  prove  the 
execution  by  the  defendant  of  the  contract  with  Shelton.  Tne  admin- 
istrator having  become  a  party  to  the  suit,  the  declarations  of  his  intes- 
tate, if  otherwise  relevant,  were  admissible  under  the  act  of  1881, 
which  provides  that  "  in  suits  by  or  against  representatives  of  deceased 
person^  declarations  of  the  deceased  relevant  to  the  matter  in  issue 
may  be  received  as  evidence."  Session  Laws  of  1881,  chap.  99,  §  1. 
No  daim  is  made  that  the  evidence  was  not  relevant  to  prove  the 
execution  of  the  contract,  but  the  sole  objection  is  that  there  was  no 
issue  in  the  pleadings  between  any  representative  of  the  intestate  and 
the  defendant,  whi(m  is  the  same  groundless  objection  we  considered  in 
another  connection. 

There  was  no  eiTor  in  the  judgment  comolained  of. 

All  concur. 

Judgment  affirmed.  * 

Damon  v,  Dbnnt. 

July  20, 1886. 

Parol  evidence  is  admissible  to  show  that  the  caase  'of  action  of  a  pending 
suit  is  the  same  as  that  of  a  suit  subsequently  begun  for  the  purpose  of  abating 
the  same. 
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Action  for  breach  of  a  warranty  of  the  condition  of  certain  apples 
sold,  and  for  false  representations  with  regard  to  them,  brought  to  the 
city  court  of  the  city  of  New  Haven.  Plea  in  abatement  of  the 
pendency  of  another  suit  for  the  sautie  cause  of  action ;  plea  sustained, 
and  judgment  for  the  defendant  —  Pickett,  J.  Appeal  by  the  plain- 
tiff.    The  case  is  fully  stated  in  the  opinion. 

H.  DoMy^  for  appellant.   A.  D.  Penney^  for  appellee. 

Pardee,  J.  On  March  30,  1855,  the  plaintiff  instituted  a  suit 
against  the  defendant,  alleging  that  he  had  expended  for  him  $300 ; 
had  sold  and  delivered  to  him  goods,  wares  and  merchandise  of  the 
same  value ;  had  bargained  and  sold  to  him  goods,  wares  and  mer- 
chandise of  the  same  value ;  and  that  he  had  never  paid  therefor ; 
demanding  $200  damans. 

On  December  29, 1885,  that  suit  still  pending,  the  plaintiff  instituted 
this,  alleging  in  effect  in  the  first  count  that  on  March  27,  1885,  the 
defendant  warranted  to  the  plaintiff  that  certain  apples' were  in  cood 
marketable  condition ;  that  relying  upon  the  warranty  the  plaintiff 
purchased  them  and  paid  the  derendant  $367.50  therefor ;  that  the 
apples  were  not  marketable,  and  that  the  defendant  knew  that  fact ; 
that  the  plaintiff  sold  and  delivered  some  of  the  apples  to  his  customers 
as  marketable ;  that  he  was  compelled  to  take  tnem  back ;  that  his 
reputation  suffered  thereby ;  and  that  he  expended  $225  in  sorting, 
packing  and  carting  them.  In  the  second  count,  that  the  defendant 
lalsely  and  fraudulently  represented  the  apples  to  be  marketable  ;  that 
induced  thereby  the  plaintiff  bought  and  paid  therefor  $367.50  ;  that 
the  defendant  Knew  his  warranty  to  be  false  and  untrue;  that  the 
apples  were  of  no  value ;  and  that  he  suffered  in  reputation  and 
expended  money  as  set  forth  in  the  first  count. 

The  defendant  pleaded  in  abatement  the  pendency  of  the  first  suit, 
and  that  it  is  for  the  same  cause  of  action  as  that  set  forth  in  this. 
The  plaintiff  replied,  in  effect,  that  the  first  suit  is  not  for  any  of  the 
causes  of  action  set  forth  in  this,  but  for  an  entirely  different  cause. 
The  defendant  reaffirmed  the  tnith  of  his  plea.  Upon  the  trial  the 
defendant  introduced  the  file  in  the  first  suit,  and  then  offered  himself 
as  a  witness  for  the  purpose  of  proving  that  he  never  had  more  than 
one  transaction  with  the  plaintiff,  and  that  previous  to  that  suit.  To 
this  evidence  the  plaintiff  objected  as  irrelevant,  immaterial  and  inad- 
missible ;  that  it  tended  to  contradict  the  file  in  the  first  suit ;  that  the 
file  must  speak  for  itself;  and  that  the  issue  must  be  tried  solely  upon 
the  comparison  of  files  in  the  two  suits.  The  ieourt  admitted  the 
evidence,  and  the  defendant  testified  in  effect  that  the  only  transaction 
between  them  occurred  on  the  28th  of  March,  1885,  and  concerned  a 
car-load  of  apples.  No  other  evidence  was  offered  by  either  party. 
The  plaintiff  asked  the  court  to  find  as  a  fact  that  it  had  not  been 
proven  that  the  suits  were  for  the  same  cause ;  but  the  court  found  as 
a  fact  that  the  first  suit  was  pendmg,  that  it  was  effective,  and  for  the 
same  cause  as  this,  and  adjudged  that  this  abate.  The  plaintiff  appeals 
because  of  the  admission  oi  evidence,  and  of  the  findmg  and  ruling 
aforesaid. 
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Under  onr  practice  act  a  plaintiff  can  attach  the  property  of  a 
defendant  and  summon  him  into  court,  upon  a  complaint  wnich,  while 
it  must  disclose  a  good  cause  of  action,  may  do  so  in  a  very  general  way 
and  be  almost  barren  of  details.  It  rests  with  the  defendant  to  say 
whether  the  plaintiff  shall  have  judgment  without  more,  or  whether 
he  shall  supply  full  details.  The  allegation  in  the  first  suit  is  in  words 
as  few  ana  general  as  possible ;  it  is  in  effect  that  the  plaintiff  has 
expended  a  sum  of  money  which  it  is  the  legal  duty  of  the  defendant 
to  repay  ;  it  is  sufficient  to  sustain  a  judgment  without  more  if  the 
defendant  refrains  from  requiring  more. 

If  the  service  of  a  complaint  thus  drawn  fails  to  effect  an  adjustment 
and  a  trial  must  ensue,  the  act  enables  the  defendant  to  require  and  the 
plaintiff  to  supply  the  omitted  details,  so  that  the  complaint  shall  have 
the  fullness,  precision  and  truthfulness  of  ancient  pleadings  without 
their  prolixity. 

If  the  act  permits  a  plaintiff  to  ask  for  and  receive  and  enforce  a 
judgment  upon  so  general  a  statement  of  his  claim,  if  he  should  there- 
after institute  a  second  suit,  and  in  his  complaint  state  a  cause  of  action 
with  particularity  of  detail,  there  must  remain  to  the  defendant  the 
right  to  prove,  even  by  oral  testimony,  that  this  last  cause  of  action 
was  the  only  one  existing  at  the  time  of  the  first  judgment,  and  was 
the  foundation  upon  which  that  rested.  Supples  v.  Cannofiy  44  Oonn. 
424,  and  cases  cited  in  the  reporter's  note  thereto  ;  DuUan  v.  Wood- 
moThy  9  Cush.  255 ;  JBigelow  v.  Wmsor^  1  Gray,  299 ;  Phillips  v.  Ber- 
rick,  16  Johns.  136 ;  Washinffton  Packet  Co.  v.  Sickles,  5  Wall.  592. 
The  law  no  more  permits  a  plaintiff  to  have  two  suits  pending  a^inst 
a  defendant  for  the  same  cause  than  it  permits  him  to  nave  two  judg- 
ments. Therefore  there  is  equal  necessity  for  parol  testimony  as  a 
defense  against  the  former  as  against  the  latter  wrong.  In  his  first  suit 
the  plaintiff  alleged  that  he  hfid  paid  out  and  expended  $300  for  the 
benefit  of  the  defendant,  and  that  the  latter  justly  owed  him  that  sum. 
To  this  the  practice  act  permits  him  to  add,  bv  way  of  amplification, 
that  the  defendant  received  money  from  him  lor  worthless  apples  and 
imposed  upon  him  the  expenditure  of  an  additional  sum  bv  reason  of 
the  delivery  of  the  same  to  him ;  and  that  in  equity  and  good  con- 
science he  diould  repay  the  money.  A  judgment  based  upon  the  cause 
alleged  in  the  becond  suit  was  legally  possible  in  the  first.  If  so,  and 
if  to  redress  that  wrong  was  the  purpose  of  the  first,  it  was  the  duty 
of  the  plaintiff  to  exhaust  the  possibilities  of  that  before  subjecting 
the  defendant  to  the  cost  of  a  second.  And  if  the  latter  can  prove 
that  the  transaction  which  is  the  basis  of  the  second  suit  occurred  before 
tbe  bringing  of  the  first,  and  is  the  only  one  which  has  occurred  between 
the  parties,  and  the  plaintiff  omits  to  add  any  thing  to  the  general 
allegation  in  the  first,  or  offer  evidence  upon  the  plea  interposea  in  the 
second,  it  remains  legally  possible  to  the  court  to  find  that  the  latter  is 
for  a  cause  for 'which  the  plaintiff  had  a  pending  suit. 

There  is  no  error  in  the  judgment  complained  of. 

Pare,  Cb.  J.,  and  Gbanoek,  J.,  concur ;  Cabpentbb  and  Loomis,  JJ., 
dissent 
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Bishop  v.  Bishop. 

July  27,  1886. 

A  payment  by  a  partner  on  the  partnership  account,  in  the  regular  course  of 
the  ^urtnership  business,  cannot  be  made  the  basis  of  a  legal  claim  for  contribu- 
tion against  his  copartner  before  the  partnemhip  accounts  are  settled. 

Action  for  an  account.  The  facts  are  suflSciently  stated  in  the 
opinion. 

W.  Z.  BenneUj  for  plaintiff.  Z.  JJarrison  and  -K  Zaohery  for 
defendant. 

Pabk,  Ch.  J.  The  controversy  in  this  case  presents  the  questioD 
whether  a  sam  of  money  paid  by  one  partner,  m  the  due  coarse  of 
partnership  business,  can  be  made  the  basis  of  a  legal  claim  for  contri- 
bution against  his  copartner,  before  the  accounts  of  the  partnership  are 
settled. 

The  facts  upon  which  the  question  arises  are  substantiaUy  as  follows : 
The  plaintiff  and  defendant  in  this  suit,  together  with  certain  other 
parties,  were  the  owners  of  an  oil  producing  farm  in  the  State  of 
Pennsylvania,  called  the  Foster  farm,  and  were  partners  in  carrying  on 
the  business  of  the  farm,  under  the  firm  name  of  the  Foster  Farm  Oil 
Company.  The  business  consisted  in  procuring  oil  from  the  oil  wells 
on  the  farm,  and  in  storing  and  selling  it.  The  defendant  was  the 
superintendent  and  managing  a^ent  of  tne  company,  and  as  such  agent 
made  an  arrangement  with  one  Bronson,  who  was  a  lessee  of  one  oi  the 
oil  wells  on  the  farm,  and  who  was  working  it  for  his  own  benefit,  to 
store  his  oil  in  one  of  the  company's  tanks  on  the  farm.  Bronstm 
stored  a  large  quantity  of  his  oil  in  the  tank.  The  defendant,  acting 
for  the  company,  sold  Bronson's  oil,  and  divided  the  proceeds  among 
the  members  of  the  company  in  proportion  to  their  interest  in  the 
company  and  farm.  Bronson  afterward  brought  a  suit  for  the  value  of 
his  oil  against  the  company,  describing  them  as  partners  doing  business 
under  the  firm  name  of  the  Foster  Farm  Oil  Company,  and  had  ser- 
vice of  the  process  made  upon  such  members  of  the  company  as  were 
within  the  jurisdiction  of  the  court,  including  the  plaintiff  and  defend- 
ant in  this  suit.  He  obtained  judgment  against  the  company  for  a 
large  amount;  which  the  defendant,  with  the  knowlege*and  consent  of 
all  the  members  of  the  firm,  afterward  succeeded  in  compromising  for 
the  sum  of  $8,000  and  some  costs.  Of  this  amount  one  of  the  mem- 
bers of  the  firm  paid  the  sum  of  $2,500,  and  the  defendant  paid  the 
balance,  and  the  latter  now  brings  one-half  of  the  sum  paid  oy  him, 
namely,  the  sum  of  $2,818.75,  into  his  account  against  the  plaintiff  ip 
this  suit.  No  settlement  of  the  accounts  of  the  partnership  of  the 
Foster  Farm  Oil  Company  has  ever  been  made. 

These  are  the  principal  facts  regarding  the  Bronson  judgment ;  and 
we  think  the  defendant  is  not  entitled  to  recover  of  the  plaintiff  in  this 
suit  one-half  or  any  part  of  the  sum  paid  by  him  to  settle  that  judg- 
ment    The  law  governing  the  matter  is  well  settled. 

In  MicMe  v.  Peet^  43  Conn.  65,  the  marginal  note  is  as  follows : 
**  Until  the  affairs  of  the  partnership  are  settled,  its  assets  disposed  of. 
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and  the  avails  applied  to  the  payment  of  all  demands  against  it,  it  can- 
not be  known  wnat  balance  will  be  due  from  the  partnership  to  any 
partner.  When  this  balance  is  ascertained,  then,  and  not  beiore,  the 
law  implies  a  promise  on  the  part  of  the  other  partner  to  pay  his  pro- 
portion of  it."  The  cases  of  White  v.  Harlow^  5  Gray,  463 ;  Harris 
V.  Harrisy  39  N.  H.  45 ;  Odiome  v.  Woodmcm^  id.  541 ;  Bowling  v. 
Clarhy  13  R.  I.  134,  and  Arnold  v.  Arnold,  90  N,  T.  580,  are  to  the 
same  effect. 

The  reasons  why  one  partner  is  not  entitled  to  contribution  in  regard 
to  some  item  in  tne  partnership  account  favorable  to  himself,  before 
the  affairs  of  the  partnership  are  settled,  are  numerous  and  cogent.  In 
addition  to  other  reasons  that  might  be  given,  it  is  obvious  that  if  one 
partner  may  do  this  in  regard  to  an  item  favorable  to  himself,  so  may 
another  partner  in  regara  to  an  item  favorable  to  himself,  and  there 
»  might  be  an  interminable  litigation  over  the  account,  and  at  last  all  the 
partners  might  be  compelled  to  refund  the  money  thus  obtained  in  the 
final  settlement  of  the  partnership  accounts ;  for  until  then,  in  the  lan- 
guage of  our  court,  it  cannot  be  known  whether  such  partners  do  not 
owe  the  company,  notwithstanding  the  money  paid  by  them  on  part- 
nership account. 

So  in  this  case,  it  is  manifest  that  until  the  accounts  of  the  Foster 
Farm  Oil  Company  are  settled,  it  cannot  be  known  whether  the  defend- 
ant does  not  owe  tne  company,  notwithstanding  the  money  paid  by  him 
to  settle  the  Bronson  judgment. 

Again.  This  suit  was  brought  to  settle  the  affairs  of  a  partnership 
between  the  plaintiff  and  the  defendant  alone,  and  was  not  Drought  to 
settle  the  accounts  of  the  Foster  Farm  Oil  Company.  That  company 
included  other  partners  besides  the  parties  to  this  suit.  It  is  clear,  there- 
fore, that  no  item  of  that  account  can  be  considered  in  this  case,  even 
in  connection  with  the  agreement  of  the  parties  made  on  the  trial  that 
all  accounts  between  them,  whether  they  pertained  to  the  partnership 
then  under  consideration  or  otherwise,  should  be  considered  or  settled 
by  the  committee.  Indeed,  both  parties  to  the  agreement  then  claimed 
that  the  affairs  of  the  Foster  Farm  Oil  Company  could  not  be  gone 
into  in  this  suit ;  and  surely  the  defendant  cannot  now  be  permittSi  to 
claim  the  contrary,  even  if  there  was  ground  otherwise  for  the  claim. 

The  defendant  claims  that  the  payment  by  him  to  settle  the  Bronson 
judgment  was  not  a  partnership  transaction,  and  consequently  it  is  not 
properly  an  item  in  the  partnership  accounts  of  the  Foster  Farm  Oil 
Company,  but  is  separate  and  distinct  therefrom.  We  think  there  is 
no  foundation  for  this  claim.  The  defendant,  as  managing  agent  of  the 
company,  sold  the  Bronson  oil,  and  divided  the  proceeds  of  the  sale 
among  the  members  of  the  company.  The  Bronson  suit  and  judg- 
ment were  against  the  company,  on  the  ground  that  the  company  was 
liable.  The  defendant,  acting  for  the  company,  and  with  the  knowl- 
edge and  consent  of  all  its  members,  paia  and  satisfied  the  Bronson 
judgment,  and  charged  the  amount  in  his  individual  account  against 
the  company.  The  transactions  were  equivalent  to  buying  and  selling 
the  Bronson  oil  for  the  company,  and  charging  them  with  the  sum 
paid. 
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We  think  the  transactions  were  company  transactions,  and  that  they 
must  be  regarded  as  belonging  to  the  company's  accounts. 

In  relation  to  the  Abbot  and  Harley  item,  so  called,  the  defendant 
insists  that,  inasmuch  as  the  committee  allowed  that  item  in  the  defend- 
ant's account,  and  there  having  been  no  remonstrance  against  the  com- 
mittee's report,  its  allowance  is  not  the  subject  of  consideration  here. 
But  the  report  of  the  committee  states  all  tne  facts  in  r^ard  to  that 
item,  and  the  superior  court  having  reserved  the  case  and  all  questions 
of  law  arising  thereon  for  the  advice  of  this  court,  we  think  that  item 
is  a  proper  subject  of  consideration  here.  All  the  foregoing  consider- 
ations apply  with  the  same  force  to  that  item  as  to  the  i3ronson  judg- 
ment, and  it  needs  no  further  comment. 

We  advise  the  superior  court  to  disallow  the  sum  of  money  paid  on 
the  Bronson  judgment  by  the  defendant,  and  the  Abbot  and  Harley  daim. 

Pardee,  Loomis  and  Gbanoeb,  J  J.,  concur.  ^ 

Carpenter,  J.,  dissenting.  It  seems  to  me  that  the  money  paid  by 
E.  C.  Bishop  to  satisfy  Bronson' s  judgment  ought  not  to  be  treated  as 
money  paid  on  account  of  the  partnership  of  the  Foster  Farm  Oil 
Company.  E.  A.  Skinner,  David  Harris,  E.  C.  Bishop  and  R.  L. 
Bishop  were  the  defendants  in  that  suit.  It  is  true  they  were  described 
as  partners,  but  it  is  conceded  that  several  other  persons  were  also  inter- 
ested as  partners  in  that  concern,  who,  being  out  of  the  jurisdiction  of 
the  court,  were  not  made  defendants  and  were  not  servedf  with  process. 
The  judgment,  therefore,  T^as  in  effect  only  -a  joint  judgment  against 
the  four  defendants.  They  were  the  only  persons  liable  on  that  judg- 
ment ;  and  if  one  of  them  had  been  compelled  to  pay  the  whole,  it  is 
dear  that  he  could  have  maintained  a  suit  for  contribution  against  the 
other  three.  When  that  judgment  was  satisfied  Bronson  had  no  claim 
against  the  partners  not  made  defendants.  Payment  of  that  judgment 
resulted  in  taking  Bronson' s  claim  out  of  the  list  of  partnership  liabili- 
ties. The  parties  paying  it  doubtless  have  a  remedy  against  the  other 
partners,  but  that  ought  not  to  deprive  them  of  a  remedy  as  against 
each  other. 

Moreover  of  that  judgment  Skinner  paid  nothing.  Harris  paid 
$2,500.  The  balance  Bronson  could  have  collected  of  E.  C.  and  R  L. 
Bishop,  or  either  one  of  them.  E.  C.  Bishop,  acting,  not  for  the  Fos- 
ter Farm  Oil  Company,  but  for  himself  ana  R.  L.  bishop,  paid  that 
balance.  It  seems  to  me  that  the  payment  ought  to  be  regarded  as 
having  been  made  on  the  joint  account  of  the  plaintiff  and  defendant 
alone,  and  that  one-half  the  amount  so  paid  (assuming  that  Skinner  is 
irresponsible)  should  be  allowed  to  the  defendant  in  tms  action. 


Wheeler  v.  Bedford. 

September  11, 1886. 

iNJUNonoK  —  Encroaohino  on  Town  Common. 

Plaintiffs  and  defendant  were  adjoining  owpers  of  lands  and  dwelling-hoiises 
fronting  on  a  town  common.  Defendant  undertook  to  inclose  a  large  part  of  the 
common  for  his  own  use.  The  common  added  greatly  to  plaintiffs  property. 
Meld,  that  plaintiffs  were  entitled  to  an  injunction  restraining  defendant  from 
proceeding. 
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Snit  for  an  injanction  against  an  encroachment  npon  and  inclosnre  of 
a  part  of  a  town  common.  The  defendant  had  jaagment  below.  The 
opinion  states  the  case. 

H.  S.  Scmford  and  C,  Thompaony  for  appellants.  G.  Stoddard  and 
W.  D.  Biahjopy  Jr,y  for  appellee. 

Park,  Oh.  J.  This  case  presents  the  question  whether  the  owner 
of  a  dwelling-house  and  the  land  on  which  it  stands,  fronting  on  a  town 
common  or  public  park,  its  situation  upon  which  greatly  enhances  its 
value,  can  maintain  injunction  proceedings  against  his  neighbor,  who 
seeks  to  destroy  the  common  by  inclosing  a  large  part  of  it  for  his 
own  use. 

Although  in  this  case  the  intended  appropriation  is  confined  to  a  part 
only  of  the  public  ground,  still  the  principles  of  equity  that  would 
restrain  the  attempted  appropriation  of  the  entire  common  would 
restrain  the  attempt  to  appropriate  a  substantial  portion  of  it ;  for  the 
injury  to  the  plaintifEs  in  eacn  case  would  be  the  same  in  kind,  the 
difference  being  only  in  degree. 

The  complaint  alleges  that  the  "  public  green  or  town  common  is  of 
great  and  special  value  to  the  plaintiffs,  and  their  property  in  affording 
a  wide  and  pleasant  prospect,  an  abundance  of  pure  air,  and  a  situation 
on  a  pubUc  square,  and  mcreasing  the  use  to  which  the  laud  of  the 
plaintiffs  may  be  put"  And  again,  it  alleges  that  ^^  said  encroachments, 
if  allowed  to  be  completed  and  to  remain,  will  be  of  special  and  irrepara- 
ble injury  to  the  plaintiffs  and  their  said  property,  in  that  it  will  destroy 
the  said  public  green,  and  be  of  ^reat  damage  to  their  said  land,  dimin- 
ishing its  market  value,  and  depriying  the  plaintiffs  of  all  the  advan- 
tages derived  from  having  a  frontage  on  the  public  square  and  green 
aforesaid." 

The  demurrer  to  these  allegations  requires  us  to  assume  them  to  be 
true,  and  to  consider  the  case  accordingly. 

We  have  then  a  case  where  it  appears  that  the  common  in  front  of 
the  plaintiffs'  land  and  dwelling-house  adds  greatly  to  the  beauty  of 
the  outlook  from  the  house  ana  to  the  value  of  the  property,  and  the 

Suestion  is,  have  the  plaintiffs  the  right  to  an  injunction  to  prevent  the 
estruction  of  this  enhanced  value  of  their  property,  and  of  the  enjoy- 
ment which  the  common  affords  to  the  inmates  of  tneir  dwelling-house? 
We  fully  agree  with  the  counsel  for  the  defendant,  that  to  entitle  the 
plaintiffs  to  maintain  this  proceeding  they  must  show  that  the  contem- 
plated acts  of  the  defendant,  if  committed,  will  be  of  special  damage 
to  them,  a  damage  in  which  the  public  will  not  share. 

Suppose  the  common  in  front  of  the  plaintiffs'  premises  adds,  for  the 
reasons  mentioned,  $1,000  to  their  value.  It  follows  that,  if  the  cotn- 
mon  is  destroyed,  the  plaintiffs  will  be  injured  to  that  extent  in  the 
diminished  market  value  and  diminished  enjoyment  of  their  property. 
But  the  public  will  not  participate  in  that  loss  or  be  in  any  way 
affected  by  it. 

The  plaintiffs'  right  to  maintain  this  suit  is  limited  to  the  prevention 
of  such  loss  as  would  be  special  and  peculiar  to  themselves.  Story,  in 
his  work  on  Equity  Jurisprudence,  §  927,  in  describing  the  cases  where 
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injnnctions  will  be  granted,  among  other  things  says :  ^^  Where  privi- 
leges of  a  public  natnre,  and  yet  beneficial  to  private  estates,  are 
secnred  to  tne  proprietors  contigaons  to  public  squares,  or  other  places 
dedicated  to  public  uses,  the  due  enjoyment  of  them  will  be  protected 
a^inst  encoachments  by  injunction.  High  on  Injunctions,  §  551,  says : 
"The  right  which  it  is  sought  to  protect  by  injunction  may  result  from 
a  dedication  of  land  to  public  uses,  as  well  as  from  express  grant  or 
adverse  possession.  Thus  where  land  has  been  dedicatea  to  the  use  of 
the  pubhc  as  a  public  square,  the  owners  of  lots  adjoining,  who  have 
purchased  their  lots  and  made  improvements  relying  upon  such  dedicar- 
tion  to  public  use,  are  entitled  to  the  aid  of  equity  to  restrain  the 
erection  of  private  buildings  oh  the  square.  !Nor  will  the  original 
proprietors  who  have  dedicated  land  to  be  used  as  a  public  square  after- 
ward be  allowed  to  appropriate  it  to  their  own  private  use.  And  an 
adjoining  lot-owner  is  a  proper  party  complainant  to  a  bill  in  equity  to 
enjoin  such  appropriation.  Such  a  complainant,  being  one  of  the 
inhabitants  of  the  town,  and  holding  property  contiguous  to  the  square, 
is  not  a  mere  volunteer  assuming  to  protect  the  rights  of  others,  but  is 
injured  in  his  individual  rights,  and  is  entitled  to  the  aid  of  equity  to 
protect  his  own  interests." 

If  this  can  be  said  of  public  sauares  recently  dedicated  to  public  use, 
how  much  more  strongly  can  it  be  said  of  squares  that  have  existed  for 
many  generations,  like  the  present  one.  See,  also.  Brown  v.  Mannirtgy 
6  Ohio,  298 ;  S.  C,  27  Am.  Dec.  255 ;  Sills  v.  Miller,  3  Paige,  254; 
S.  0.,  24  Am.  Dec.  218 ;  Corning  v.  Low&rre,  6  Johns.  Ch.  439 ;  Trus- 
tees ofWatertovm  v.  Cowen,  4  Paige,  510  ;  S.  C,  27  Am.  Dec.  80. 

But  the  defendant's  main  defense  against  this  proceeding  is  based 
upon  the  claim  that  the  plaintiffs  have  adequate  remedy  at  law,  arising 
from  the  fact  that  ample  provision  for  the  removal  of  nuisances  and 
encroachments  from  highways  by  the  public  authorities  is  made  in  the 
statutes  of  the  State,  and  it  is  said  that  the  plaintiffs  can  have  redress  by 
application  to  those  authorities. 

but  suppose  the  authorities  are  unwilling  to  institute  proceedings. 
Where  then  will  be  the  ample  remedy?  Thev  are  not  bound  to  redress 
tiie  plaintiffs'  private  grievances.  They  act  solely  for  the  public,  induced 
by  public  considerations,  when  they  act  at  all. 

"  Adequate  remedy  at  law  "  means  a  remedy  vested  in  the  complain- 
ant, to  wnich  he  may,  at  all  times,  resort  at  his  own  option,  fully  and 
freely,  without  let  or  hindrance.  This  has  been  held  many  times  by 
the  superior  court. 

We  think  the  court  below  erred  in  adjudging  the  complaint  to  be 
insufficient. 

There  is  error  in  the  judgment  appealed  from  and  it  is  reversed. 

All  concur. 

Judgment  reversed. 
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Alfbed  S.  Dioeinson  and  Wife's  Appeal  fbom  Pbobate. 

October  5,  1886. 

The  General  Statates,  page  872,  section  5,  provides  that  intestate  estates  shall  be 
distributed  by  three  distributors  or  any  two  of  them  under  oath  appointed  by  the 
probate  court,  *'  unless  all  the  persons  interested  shall  be  legally  capable  to  act, 
and  shall  make  and  file  in  court  a  division  of  the  same,  made,  executed  and 
acknowledged  like  deeds  of  land,  which  instrument  being  recorded  in  said  court 
shall  be  a  valid  distribution  of  said  estate.'*  Heldt  that  a  division  of  such  an 
estate  made  in  writing  amon^  the  heirs  and  next  of  kin,  all  being  of  age  and  all 
joining,  but  where  the  division  was  not  "  made,  executed  and  acknowledged  like 
a  deed  of  land,"  and  was  not  filed  and  recorded  in  the  probate  court,  did  not  super- 
sede or  preclude  a  regular  probate  decree  ordering  a  distribution  of  the  estate. 

A  distribution  will  not  be  set  aside  where  the  only  objection  thereto  is  that  the 
amount  was  not  large  enough ;  the  distribution  may  be  good  so  far  as  it  goes, 
and  a  further  order  of  distribution  made  of  the  remainder. 

An  appeal  from  probate  does  not  of  itself  vacate  a  decree  appealed  from;  the 
decree  remains  in  full  force  untU  the  appellate  court  otherwise  determines ;  but 
the  probate  court  ought  properly  to  be  advised  as  to  the  action  of  the  appellate 
court,  although  a  judgment  of  the  court  below  affirming  the  decree  is  unnecessary. 

Appeal  from  probate  decrees.     The  opinion  states  the  case. 
G.  J.  Cole^  for  appellants.     TT.  F,  Willoox,  for  appellees. 

LooMis,  J.  The  statute  with  regard  to  the  division  of  intestate 
estates  among  the  heirs  and  next  of  Kin  provides  that  "  intestate  estate, 
after  deducting  expenses  and  charges,  shall  be  distributed  by  three  dis- 
interested persons,  or  any  two  of  them,  under  oath,  appointed  by  the 
court  of  probate,  unless  all  the  persons  interested  in  said  estate  shall  be 
legally  capable  to  act,  and  shall  make  and  file  in  court  a  division  of  the 
same,  made,  executed  and  acknowledged  like  deeds  of  land  ;  which 
instrument,  being  recorded  in  said  court,  shall  be  a  valid  distribution  of 
said  estate."  Gen.  Stats.,  p.  372,  §  5.  The  question  in  the  present 
case  is  —  whether  a  division  of  such  an  estate  made  in  writing  among 
the  heirs  and  next  of  kin,  all  being  of  age  and  all  joining,  but  where  the 
division  is  not  "  made,  executed  and  acknowledged  like  deeds  of  land," 
and  is  not  filed  and  recorded  in  the  probate  court,  supersedes  or  pre- 
cludes a  regular  probate  decree  ordering  such  a  distribution. 

It  is  not  important  to  the  question  whether  deeds  have  passed  between 
the  heirs,  releasing  to  each  his  agreed  sliare,  or  whether  the  matter  rests 
wholly  in  a  written  contract.  The  mere  contract  would  be  binding  on 
the  parties  executing  it,  though  it  would  of  course  require  an  exchange 
of  deeds  to  make  the  title  complete  on  the  public  records.  That  heirs 
may  made  such  a  contract  and  such  conveyances,  and  that  they  will  be 
valid  and  binding,  was  settled  by  the  decision  of  this  court  in  Baxter  v. 
OaVy  14  Conn.  119,  and  is  no  longer  an  open  question.  All  the  heirs 
could  unite  in  conveying  their  rights  to  a  stranger,  or  one  heir  could 
convey  his  interest  to  a  stranger.  If  this  is  so  they  could  certainly  con- 
vey to  one  another. 

'out  the  question  is  not  whether  they  could  convey  to  each  other ;  but 
whether  such  agreement  or  conveyances  would  supersede  and  exclude  a 
later  formal  distribution  by  the  probate  court.  As  such  formal  distribu- 
tion is  not  necessary  to  make  a  valid  title  on  the  public  records,  where 
all  the  heirs  have  executed  and  delivered  to  each  other  cross-deeds  con- 
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veyinff  all  their  interest,  it  may  at  first  blush  seem  strange  that  the  law 
should  allow  the  probate  court  to  incumber  its  records  with  nugatory 
decrees  of  distribution  which  cannot  be  enforced.  This  anomaly  arises 
from  the  mandatory  terms  of  the  statute  and  from  the  inability  of  the 
probate  court,  under  its  limited  jurisdiction,  to  hear  and  enforce  the 
claims  of  parties  founded  on  contracts  made  between  them  after  the 
estate  shall  have  vested  in  the  heirs  upon  the  death  of  the  intestate. 

In  Holcomh  v.  Sherwood^  29  Conn.  418,  this  court  decided  that 
where  one  of  the  heirs  has  conveyed  away  his  interest  in  the  real  estate 
before  distribution,  the  court  of  probate  is  to  ignore  the  conveyance, 
and  order  the  distribution  made  to  the  heirs  as  if  no  conveyance  had 
been  made.  The  conveyance  of  course  stands  ffood,  and  operates  either 
by  way  of  estoppel  or  as  an  assignment  of  the  heir's  interest. 

We  see  no  reason  why  the  same  rule  should  not  be  applied  here. 
The  distribution,  we  think,  would  ordinarily  be  made  in  accordance 
with  the  division  made  by  the  parties  themselves ;  but  if  it  should  not, 
any  heir  who  should  get  what  by  the  agreement  he  was  not  to  take, 
would  be  bound  to  coiivey  to  the  party  who  took  it  under  the  agree- 
ment, and  any  heir  failing  to  get  under  the  distribution  what  he  had 
taken  by  the  agreement,  coula  by  a  proceeding  in  equity  compel  a  con- 
veyance of  the  agreed  part  to  himself. 

It  is  clear  that,  if  this  were  not  so,  a  court  of  probate  would  have 
many  questions  to  try  which  it  could  not  entertain  or  dispose  of,  and 
which  would  be  entirely  foreign  to  probate  jurisdiction  as  now  recog- 
nized. If,  for  instance,  there  had  been  a  voluntary  division  by  written 
agreement  or  by  deeds,  the  question  might  bo  made  whether  the  agree- 
ment or  deeds  had  been  obtained  by  fraud  or  duress,  or  executed  under 
mistake,  or,  as  suggested  by  the  pleadings  in  this  case,  whether  the 
agreement,  if  originally  valid,  had  not  been  lawfully  rescinded,  or  whether 
the  agreement  ought  not  to  be  set  aside  upon  equitable  considerations. 
Inde^  we  can  hardly  conceive  a  case  where,  after  such  a  division  had 
been  made  by  the  heirs  themselves,  any  one  of  the  heirs  would  apply 
to  the  probate  court  for  an  order  of  distribution,  unless  he  was  pre- 
pared to  attack  the  voluntary  division  upon  some  of  the  above-men- 
tioned grounds.  The  recent  case  of  HetmtC%  Appeal^  63  Qonn.  24 ;  S. 
C,  3  East.  Rep'r,  648,  has  settled  the  point  that  the  probate  court  can- 
not go  into  these  inquiries.  The  court  of  probate  has  before  it  the 
statutory  duty  ol  ordering  a  distribution  of  an  intestate  estate, 
'^unless  all  the  persons  interested  .  .  .  shall  make  and  file  in  court 
a  division  of  the  same,  made,  executed  and  acknowedged  like  deeds  of 
land ;  which  instrument  beingrecorded  in  said  court  shall  be  a  valid 
distribution  of  said  estate."  We  think  that  the  court  must  ignore  any 
division  not  made  in  full  accordance  with  this  statute  requirement. 

It  is  not,  however,  to  be  inferred  that  the  probate  court  in  every  case 
is  to  disregard  such  a  division  and  proceed  on  its  own  motion  to  oider  a 
distribution.  The  court  will  be  justified  in  waiting  tor  some  person  inter- 
ested to  apply  for  the  order ;  and,  as  already  suggested,  it  can  hardly  be 
conceived  tiiat  any  heir  having  made  and  concurring  in  such  a  division 
would  apply  for  such  an  order.  Where,  however,  he  does  apply,  and 
the  order  is  granted,  and  on  the  distribution  the  voluntary  aivision  is 
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ignored,  the  case  becomes  one  for  a  court  of  equity,  which,  upon  the 
complaint  of  any  party  aggrieved,  could  set  aside  or  establish  the  con- 
v^ances  previousljr  made  or  enforce  the  written  agreement.  That 
court,  having  full  jurisdiction,  could  hear  all  the  evidence  and  act 
finally  upon  it. 

Our  conclusion  that  there  was  no  error  in  the  matters  assigned  would 
ordinarily  preclude  discussion  as  to  other  errors.  But  in  this  case  there 
is  an  error  and  inconsistency  in  the  finding  of  the  trial  court  that  miffht 
mislead  ihe  probate  court  in  revising  the  administration  account  and  in 
ordering  another  di^bution. 

It  was  our  first  impression  that  the  error  could  not  be  fully  corrected 
without  a  reversal  of  the  judgment  of  the  superior  court,  but  on  fur- 
ther consideration  we  have  concluded  that  such  reversal  may  not  be 
necessary  after  the  matter  is  fully  explained.  The  appeal  from  pro- 
bate was  from  the  decrees  accepting  the  administration  account,  appoint- 
ing distributors,  and  accepting  their  doings.  In  the  reasons  for  appeal, 
among  other  things,  the  balance  of  account  found  due  the  administra- 
tor of  $784.61  was  particularly  mentioned.  In  schedule  B  the  items  of 
the  administrator's  charges  against  the  estate  appear,  and  they  amount 
to  the  sum  of  $1,984.56.  Upon  this  was  a  credit  of  $1,200  for  rent  of 
a  factory  in  the  hands  of  the  administrator  and  the  above  balance  waa 
obtained  by  deducting  the  latter  sum  from  the  former. 

Now  the  finding  of  the  superior  court  is  as  follows :  "  The  decree 
of  the  court  of  probate  in  accepting  and  allowing  the  said  administra- 
tor's account  as  to  all  sums  and  items  stated  and  appearing  in  schedule 
li  in  said  account,  except  the  last  two  items  therein,  to-wit,  except  items 
of  *  funeral  expenses,  $144.73'  and  '  estimated  expenses  settling  estate, 
$75.00,'  is  reversed,  and  all  said  items  stated  and  claimed  in  said  sched-^ 
ule  B,  except  as  above  stated  and  accepted,  are  found  not  to  be  due,, 
and  are  disallowed  and  rejected.  The  sum  of  the  items  hereby  dis^ 
allowed  and  rejected  is  $5o4.83,  and  in  all  other  respects  and  particu-^ 
lars  said  decree  is  confirmed  and  estabUshed." 

The  meaning  of  the  court  as  to  the  items  to  be  deducted  cannot  well 
be  mistaken.  All  the  items  on  the  debit  side  of  the  account  are  rejected 
except  the  last  two,  which  are  named  with  the  amounts.  Deducting 
the  two  items  excepted,  which  amount  to  $219.73,  from  $1,984.66,  the 
whole  amount,  and  we  have,  as  the  correct  sum  of  the  items  disallowed 
and  rejected,  $1,764.83.  But  the  court  manifestly  errs  in  stating  the 
sum  of  the  rejected  items  to  be  $564.83.  The  court  makes  no  mention 
of  the  credit  of  $1,200  in  the  hands  of  the  administrator.  It  is  absurd 
to  suppose  that  what  the  administrator  acknowledged  to  be  in  his  hands 
would  be  rejected  in  his  favor,  and  besides,  the  court  rejects  all  the 
items  except  the  last  two,  which  are  named,  and  we  see  that  they  are 
the  last  two  items  on  the  debit  side  of  the  account,  which  shows  that 
the  deduction  has  reference  to  that  side  of  the  account  How  the  mis- 
take on  the  part  of  the  trial  judge  occurred  it  is  not  necessary  to  con- 
jecture. We  think,  however,  the  footing  given  may  be  rejected 
and  corrected  by  the  more  certain  data  contained  in  the  finding,  and 
that  the  court  of  probate  may  and  should  revise  the  account  accord- 
ingly. Upon  such  revision  the  result  will  be  as  follows :  The  property 
Vol.  VIII.-  65 
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mentioned  in  scliedole  A  for  distribation  amounts  to  $7,275.28.  The 
probate  court  allowed  the  administrator  to  deduct  $784.61  from  this 
sum  as  a  balance  due  him,  but  the  finding  of  the  superior  court  shows 
that  instead  of  the  estate  owin^  him  he  owed  the  estate.  His  account 
credits  $1,200  as  being  in  his  hands ;  the  court  allows  him  only  two 
items,  which  together  amount  to  $219.73,  which,  being  deducted  from 
the  $1,200,  leaves  in  his  hands  belonging  to  the  estate  the  sum  of 
$980.27,  which  sum  must  \)e  added  to  the  amount  of  property  first 
mentioned  —  viz.,  $7,275.28  —  which  makes  the  entire  amount  to  be 
distributed  $8,255.55.  The  amount  distributed  was  only  $6,490.67. 
The  diflference,  viz.,  $1,764.83,  represents  the  remaining  estate  which 
the  court  of  probate  must  now  order  to  be  distributea  upon  a  just 
revision  of  the  account  according  to  the  data  given  by  the  superior 
court.  This  we  think  may  be  accomplished  witnout  setting  asiae  the 
distribution  already  made.  The  only  objection  to  that  distribution  is 
that  the  amount  was  not  large  enough.  It  may,  we  think,  be  treated 
as  good  so  far  as  it  goes.  One  distribution  does  not  preclude  the 
making  of  another.  The  property  now  to  be  distributed  being  all  in 
money,  there  is  not  the  slightest  diflSculty  in  doing  equal  and  exact 
justice  to  all  the  heirs  without  disturbing  what  they  have  already.  The 
court  of  probate  should,  therefore,  find  tne  additional  amount  to  be  dis- 
tributed and  order  its  distribution. 

There  are  other  defects  apparent  on  the  record  which  it  may  be  well 
to  advert  to,  although,  for  reasons  to  be  given,  we  consider  them  imma- 
terial. The  court,  in  its  finding  and  judgment,  takes  notice  only  of  the 
decree  accepting  and  allowing  the  administration  account,  and  after 
.^>ecifying  what  items  are  to  be  rejected  in  that  account,  it  is  found  that 
'Vsaid  decree  is  confirmed  and  established  in  all  other  respects."  The 
other  decrees  appealed  from,  namely,  the  order  of  distribution,  and  the 
appointment,  doings  and  return  of  the  distributors,  are  not  referred  to 
at  all  in  this  connection.  But  as  an  appeal  from  probate  does  not  of 
itself  vacate  the  decrees  appealed  from,  tliey  remain  in  full  force  until 
the  appellate  tribunal  otnerwise  determines;  but  the  probate  court 
ouglit  properly  to  be  advised  as  to  the  action  of  the  higher  court  in 
respect  to  all  the  decrees  appealed  from,  although  a  judgment  by  the 
superior  court  affirming  them  is  not  strictly  necessary.  In  this  case  the 
only  objection  to  the  decrees  respecting  the  distribution — other  than  the 
amount  to  be  distributed — was  that  the  distribution  already  made  by 
the  parties  would  render  any  further  distribution  by  the  probate  court 
fjlegal  and  void,  and  when  tnat  objection  was  overruled  it  was  obvious 
that  the  superior  court  intended  to  aflirm  the  distribution  in  all  respects, 
except  as  it  was  incidentally  affected  by  increasing  the  amount  to  be 
distributed,  and,  as  that  was  found  too  small  rather  than  too  large,  it 
may  stand  as  so  far  good. 

The  finding  of  the  court  may  be  criticised  in  another  respect  The 
record  shows  a  departure  from  the  issue  raised  by  the  answer  to  the 
sixth  reason  of  appeal.  The  answer  admitted  a  verbal  agreement  to 
divide  the  personal  property — except  some  articles  not  appraised — ^and 
also  the  red  estate,  and  that  deeds  were  drawn  and  executed  by  all  the 
heirs  to  consummate  the  agreement  as  to  the  real  estate  which  were 
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never  delivei'ed  or  exchanged,  and  that,  in  consequence  of  certain  acts 
in  violation  of  the  agreement  bj  the  appellants,  the  aopellees  refused  to 
carry  the  agreement  into  effect  But  upon  the  trial,  when  the  appel- 
lants offered  evidence  to  prove  the  alleged  agreement,  the  appellees 
objected,  upon  the  ground,  in  substance,  that  as  there  was  no  pretense 
that  the  agreement  was  made  and  executed  in  the  manner  prescribed 
by  the  statute,  the  evidence  was  not  admissible.  The  counsel  for  the 
appellants,  instead  of  claiming  the  evidence  as  admissible  to  prove  the 
issue,  claimed  it  upon  the  sole  ground  that  under  the  equity  powers  of 
the  court  of  probate  the  agreement,  if  proved,  would  supersede  any  other 
distribution.  If  the  appellant  had  then  claimed  the  evidence  because 
ittwould  tend  to  prove  the  issue  raised  by  the  pleadings,  there  might 
have  been  an  amendment  to  avoid  the  question.  Under  the  circum- 
stances we  think  the  appellant  waived  his  right — if  any  he  had — to  stand 
on  the  form  of  the  pleadings.  The  court  very  naturally  decided  the 
question  which  the  counsel  submitted,  and  we  do  not  think  that  the 
party  should  now  be  allowed  to  claim  that  the  ruling  of  the  court  in 
rejecting  the  evidence  was  erroneous  merely  on  account  of  the  form  of 
the  issue  raised  by  the  pleadings. 

For  these  reasons  we  conclude  that  there  was  no  error  in  the  judg- 
ment complained  of. 

All  concur. 

Judgment  al&rmed, 


SUPREME  JUDICIAL  COURT  OF  MAINE. 


Martin  'g.  Mason. 

December  7,  1886. 

Tbovbr — Conversion — Loos  with  same  Mark — Demand. 

Where  two  lots  of  logs  •f  the  same  kind,  quality  and  value,  and  having  the 
same  mark,  though  owned  by  different  parties,  become  intermixed  without  the 
fault  of  either  pfurty,  each  owner  will  be  entitled  to  his  proportional  part  of  the 
whole  lumber  sawed  from  the  logs,  and  if  one  owner  converts  to  his  own  use 
more  than  his  proportional  part,  he  will  be  liable  to  the  other  in  trover  for  the 
amount  so  converted;  and  in  this  case  it  was  held  that  the  liabUity  attached  with- 
out a  special  demand. 

On  exceptions.  Trover  to  recover  the  value  of  a  certain  quantity  of 
logs  claimed  by  the  plaintiflf  to  have  been  converted  by  the  defendant. 

(1.)  Upon  the  matter  of  the  similarity  of  the  marks  and  the  respect- 
ive right  of  the  parties,  the  presiding  justice  instructed  the  jury  as 
follows :  "  We  find  these  two  gentlemen  each  with  an  interest  in  a  body 
of  logs  of  the  same  mark.  As  soon  as  they  ascertain  this  fact  it  is  thd 
duty  of  each,  in  justice  to  the  other  and  evervbody,  to  take  extra 
measures  for  the  care  of  his  own  loffs  and  to  avoid  trespassing  upon  the 
rights  of  the  other.  And  they  are  bound,  if  they  cannot  make  mutual 
arrangements  to  distinguish  their  logs,  to  keep  them  apart  so  that  they 
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will  not  become  mixed.  Now,  in  this  case,  I  will  give  you  this  mle : 
If,  as  soon  as  this  similarity  of  marks  was  ascertained  by  the  two 
parties,  it  appears  to  you  that  Mr.  Malrtin  undertook  by  arrangement, 
or  that  he  undertook  and  gave  notice  accordingly,  and  that  it  was  under- 
stood by  the  other  side  that  he  undertook  to  diange  the  mark  upon  his 
logs,  and  he  ^ve  the  other  side  to  understand  that  he  was  going  so  to 
do  and  would  so  do,  and  in  pursuance  of  that  arrangement  between  the 
two  he  undertook  to  do  it,  then  he  thereby  gave  the  other  party  to 
suppose  that  all  his  logs  would  be  so  changed,  and  if  he  allowea  any  of 
his  logs  to  remain  without  the  change  and  allowed  them  to  run  with- 
out any  care  on  his  part  into  the  river,  and  if  without  any  care  on  his 
part  or  any  oversight  on  his  part  they  escaped,  and  without  any  fault 
of  Mason's  or  any  design  on  nis  part  got  mixed  with  Mason's  1<^  Mr. 
Mason  not  being  obliged  at  his  peril  to  separate  these  Icm  from  hi& 
own,  but  he  might  assume  that  tney  were  his  logs  and  Mr.  Martin  could 
not  afterward  sae  him  for  the  value  of  them,  at  least  until  he,  Martin,, 
had  made  a  demand  upon  him  for  the  logs.' ' 

(2.)  The  presiding  justice  further  instructed  the  jury  as  follows: 
^^  So  it  is  simply  this :  if  you  should  find  that  Martin  after  talking  with 
Mason  as  to  what  should  be  done,  and  it  was  finallv  understood,  either 
by  language  or  words  in  any  way,  that  this  difficulty  was  to  be  settled 
and  this  embarrassment  got  rid  of  by  Martin  changing  the  mark  upon 
his  logs,  and  he  undertook  to  do  it,  and  Mr.  Mason  so  understood  it, 
and  Mr.  Martin  did  change  part  of  them,  and  he  left  part  unchanged 
to  run  in  the  river  loose,  without  any  care  on  his  part  to  keep  them 
separate  from  Mason's,  and  they  got  mixed  with  Mason's  logs  without  hi& 
fault,  he  would  have  a  right  to  regard  them  as  his  logs,  at  least  tiU 
demand  was  made,  and  no  proof  of  any  demand  being  made  in  this 
case.  Mason  would  not  be  liable  in  this  case  whatever  he  might  be 
under  other  and  different  state  of  affairs  for  using  those  logs  as  hi& 
own." 

(3.)  The  presiding  justice  further  instructed  the  jury  as  follows :  "  I 
instruct  you  that  the  fact  that  these  logs  came  into  Mason's  boom  is  not 
proof  enough,  because  they  may  be  there  nqw  for  that  matter.  It  is 
not  enough  that  they  went  into  his  mill,  or  that  they  were  sawed  by  him, 
but  to  make  out  the  conversion  it  must  appear  that  after  they  were 
sawed  Mason  appropriated  the  lumber  to  hia  own  use  by  selling  it,  haul- 
ing it  away  for  himself  or  putting  it  upon  his  own  pile,  thereby  indicat- 
ing that  he  took  it  for  himself." 

Wiswell  <&  Ki/ng^  for  plaintiff.      John  B.  Redmond^  for  defendant. 

Danforth,  J.  In  this  case  the  first  and  second  instructioms  excepted 
to  are  in  substance  the  same.  They  were  given  upon  a  supposed  state 
of  facts  which,  if  found  by  the  jury  as  supposed,  would  leave  them  no 
option  but  to  return  a  verdict  for  the  aefendant,  as  they  did.  The 
language  used,  so  far  as  it  relates  to  the  facts,  may  be  susceptible  of 
diTOrent  interpretations  when  taken  by  itself.  We  must,  tnerefore, 
ascertain  its  meaning  by  applying  it,  as  tne  jury  must  have  done,  to  the 
evidence  and  admitted  facts  as  shown  by  the  case. 

The  cas§  shows  that  during  tlie  same  winter  the  two  parties  were 
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separately  engaged  in  cutting  logs  upon  Union  river.  The  logs  cut 
-were  in  all  respects,  including  the  value,  similar,  and  each  party  used 
the  same  mark,  being  ignorant  of  the  use  of  it  by  the  other.  When 
this  fact  became  known,  Mason,  the  defendant,  requested  the  plaintiflf 
to  put  an  additional  mark  upon  his  logs,  which  he  refused  to  do.  He 
did,  however,  subsequently  attempt  to  make  the  change  and  succeeded 
in  part,  but  before  completing  tne  work  the  logs  escaped  from  the 
boom  and  run  down  the  river  without  any  fault  on  his  part.  Of  this 
attempt  on  the  part  of  the  plaintiff  the  defendant  had  knowledge. 

The  logs  of  the  two  p^iea  run  down  the  river  the  same  season. 
Subsequently  the  plaintin's  logs  were  sawed  under  a  contract  by  the 
thousand  at  the  mill  owned  by  the  defendant  and  one  Cushman.  The 
defendant  testified  that  he  presumed  that  all  the  logs  which  came  to 
the  mill  with  the  unchanged  mark  '^  were  sawed  for  him,  and  that  he 
received,  shipped  and  sold  the  lumber."  The  plaintiff  claimed  that 
either  by  accident  or  design  a  large  portion  of  his  lumber  had  not  been 
accounted  for,  and  for  this  portion  he  claims  to  recover  in  this  action. 

To  these  facts  must  the  instruction  be  applied ;  by  them  must  their 
accuracy  be  tested.  With  these  facts  before  them  the  junr  must  so 
have  understood  and  acted  upon  the  instructions  given.  Isor  does  it 
require  any  great  straining  of  the  language  used  by  the  court  to  so 
understand  them.  There  was  an  attempt  on  the  part  of  the  plaintiff, 
after  talking  with  the  defendant,  partially  successful,  to  put  an  addi- 
tional mark  upon  his  logs,  and  the  aefendant  might  have  inferred  that 
the  "  difficulty  was  to  be  settled  in  that  way."  ^nt  the  case  not  only 
fails  to  show  any  contract,  or  even  promise  to  make  the  change,  but 
distinctly  negatives  any  such  supposition.  Nor  does  it  appear  that  any 
representations  were  at  any  time  made  to  defendant  that  the  change  in 
the  mark  had  actually  been  made,  so  as  to  raise  any  question  of  estoppel. 
The  plaintiff  did  leave  "  part  of  his  logs  with  the  mark  unchanged  to 
run  loose  in  the  river  without  any  care  on  his  part  to  keep  them  separate 
from  Mason's."  But  that  want  of  care  was  under  such  circumstances 
as  to  show  no  fault  on  his  part  and  the  case  so  finds.  So  far  it  appears 
affirmatively  that  the  plaintiff  was  not  in  fault  for  any  mixture  oi  the 
logs,  if  any  took  place  before  their  arrival  at  the  mill.  Nor  does  it 
appear  that  up  to  tnat  time  any  fault  rests  upon  the  defendant.  Under 
the  circumstances  attending  the  cutting  and  running  these  logs  the 
same  rights  and  obligations  would  rest  upon  each  party,  and  from  the 
facts  in  the  case  if  the  mixture  occurred  before  their  arrival  at  the  mill, 
neither  party  would  forfeit  any  right  to  the  logs  to  the  other,  but  each 
might  claim  and  would  be  entitled  to  his  specific  quantity  of  the  lumber, 
though  he  might  not  be  able  to  identify  Iiis  specific  logs.  Hence  the 
instruction  that  under  the  given  facts  the  deiendant  "  would  have  a 
right  to  regard  the  logs  as  his  "  even  without  a  demand  must  be  deemed 
erroneous.  Loomia  v.  Oreen^  7  Me.  386  ;  JBesseltine  v.  StochioeU^  30 
id.  237 ;  Ryder  v.  Rathamoy,  21  Pick.  298 ;  The  Idaho,  93  U.  S.  585  ; 
2  Kent  (12th  ed.),  364. 

True,  the  instruction  does  not  necessarily  imply  that  the  plaintiff, 
under  the  given  facts,  had  forfeited  all  title  to  his  logs,  but  it  must  mean 
all  that  is  said  in  the  first  instruction,  that  the  defendant  "would  not  be 
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obliged  at  his  peril  to  separate  these  logs  from  his  own,  but  he  might 
assume  that  tnev  were  his  logs  ...  at  least  until  demand  was 
made."  But  if  he  could  assume  they  were  his  until  demand,  he  could 
make  any  conversion  of  them  without  liability,  and  in  the  second 
instruction  the  jury  are  told  that  in  this  case  the  defendant  would  not 
be  liable  in  the  absence  of  any  proof  of  a  demand.  But  if  the  plaintiff 
had  not  forfeited  his  title  to  nis  logs  it  is  clear,  from  the  authorities 
cited,  especially  Ryder  v.  Hathaway^  that  in  such  case  any  use  of  the 
property  inconsistent  with  the  owner's  title  will  prove  a  conversion  with- 
out a  demand  and  refusal. 

In  this  case  the  defendant  admits  that  all  the  logs  which  came  into 
his  mill  without  the  additional  mark  "  were  sawed  for  and  received, 
shipped  and  sold  by  him."  If  this  included  any  of  the  plaintiffs  logs^ 
it  would  certainly  be  a  sufficient  conversion  to  enable  the  plaintiff  to 
recover  for  so  much  of  his  lumber  of  the  unchanged  mark  as  he  can 
prove  went  into  the  mill  and  has  not  been  accounted  for. 

The  third  instruction,  though  unobjectionable  in  itself,  does  not  pur- 
port to  supersede,  or  in  any  way  modify  the  second ;  it  does  not  appear 
whether  it  was  given  as  applicable  to  the  same  or  a  different  state  of 
facts ;  nor  were  the  first  and  second  withdrawn.  They  must,  therefore, 
stand  as  they  are,  and  thus  standing,  must  be  deemed  erroneous. 

The  case  seems  to  assume  rather  than  to  show  any  confusion  of 
these  two  lots  of  logs ;  and  if  snch  mixture  did  occar,  leaves  it  uncer- 
tain whether  before  or  after  their  arrival  at  the  mill.  If  after,  an  addi- 
tional obligation  would  devolve  upon  the  defendant  by  virtue  of  his 
contract  tot  the  sawing.  If  not  already  mixed  before  the  arrival,  it 
would  be  his  duty  to  keep  them  separate,  and  if  he  did  not  succeed,  he 
might  not  perhaps  forfeit  nis  logs,  but  it  might,  to  some  extent,  change 
the  burden  of  proof  or  the  amount  required  to  prove  a  conversion. 

Exceptions  sustained. 

Pbtebs,  Ch.  J.,  Walton,  Emery,  Foster  and  Haskell,  JJ.,  con- 
curred. 


Phipsburg  v.  Dickinson. 

December  6,  1886. 

Ck)LLBCT0RS  OP  TAXES  ^BONDS— APPROPRIATION  OF  DEPICrT  —AUDITOR'S  REPORT 
—  EVIDBNCE. 

Where  the  same  person  was  coUector  of  ^taxes  for  three  years  in  succession, 
and  there  appeared  a  deficiency  not  accounted  for  and  paid  over  by  him,  the 
deficit  should  be  divided  between  the  three  bonds  in  the  proportion  of  the  sums 
collected  by  the  collector  on  each  commitment,  when  there  is  no  evidence  showing- 
the  time  the  deficit  commenced,  or  when  it  occurred,  or  of  appropriation  of 
payments  either  by  the  collector  or  by  the  town. 

By  Revised  Statutes,  chapter  82,  section  71,  an  auditor's  report  may  be  properly 
admitted  in  evidence. 

On  exceptions.     The  case  is  stated  in  the  opinion. 

Washington  OiZbertj  for  plaintiffs.  Charles  W.  Larrdbee^  for 
defendants. 

LiBREY,  J.  This  is  debt  on  Jthe  bond  of  A.  Dickinson  as  collector  of 
the  plaintiff  town  for  1880.  The  plea  is  the  general  issue,  with  brief 
statement  of  performance  of  the  condition  of  the  bond  by  Dickinson. 
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The  case  went  to  an  auditor,  who  heard  the  parties  and  made  his  report 
to  the  court.  At  the  trial  the  auditor's  report  was  offered  in  evidence 
by  the  plaintiff.  It  was  objected  to  by  the  defendants  on  several 
grounds,  but  it  was  admitted  and  exception  taken.  It  was  properly 
admitted  in  evidence.     Rev.  Stat.,  chap.  82,  §  71. 

Whether,  in  adjusting  the  accounts  between  the  parties,  the  rules  of 
law  applied  to  the  case  by  the  auditor  were  correct  or  not  was  for  the 
court,  but  the  exception  fails  to  show  whether  the  court  in  that  respect 
sustained  the  auditor  or  not.  Bat  the  case  is  argued  by  the  counsel  for 
the  defendants  on  the  assumption  that  the  court  sustamed  the  auditor 
in  the  law.  Assuming  this  is  the  fact,  that  the  court  gave  the  jury  the 
same  rule  of  law  whicli  the  auditor  acted  upon,  we  think  there  was  no  error. 

Dickmson  was  collector  for  1880,  1881,  and  1882,  with  different 
sureties  on  his  bond  each  year.  Actions  were  brought  and  pending  in 
court  on  each  bond,  and  they  were  all  committed  to  the  auditor  and 
heard  together.  The  pleadings  were  the  same  in^each  case.  The  only 
elements  given  us  by  which  appropriation  of  payments  can  be  made,  or 
the  deficiency  apportioned  among  the  bonds,  are  as  follows  :  The  taxes 
assessed  each  year  were  duly  committed  to  the  collector,  and  on  the 
commitment  for  1880  he  collected  $11,466.32;  for  1881,  $11,484.99; 
for  1882,  $8,118.95.  The  deficiency  not  accounted  for  and  paid  over 
by  the  collector  for  the  three  years  was  $789.76.  There  is  no  evidence 
sho^vin^  when  the  deficit  commenced,  or  in  which  year  it  occurred. 
There  is  no  evidence  of  any  appropriation  of  payments  by  the  collector 
or  by  the  town.  The  rules  adopted  by  the  auditor  divided  the  deficit 
between  the  three  bonds,  in  the  proportion  of  the  sums  collected  by  the 
collector  on  each  commitment.  We  think  this  rule  is  correct.  It  is 
claimed  by  the  learned  counsel  for  the  defendants  in  this  case  that,  it 
appearing  that  the  collector  paid  over  during  the  three  years  more  than 
he  collected  on  the  assessment  for  1880,  the  law  presumes,  in  the  absence 
of  proof,  that  he  performed  his  legal  duty  and  paid  over  all  he  collected 
for  that  year.  But  the  l^al  presumption  is  just  as  strong  as  to  each  of 
the  other  years,  and,  as  he  could  not  legally  appropriate  as  against  his 
sureties,  what  he  received  on  one  assessment  in  payment  of  what  he 
received  on  another,  the  law  will  not  apply  the  payments  to  the  oldest 
debt.     Porter  v.  Stanley,  47  Me.  515  ;  Orono  v.   Wedawoody  44  id.  51. 

In  the  absence  of  any  evidence  of  appropriation  of  payments  or  of 
the  source  from  which  the  moneys  paid  come,  we  know  of  no  more 
equitable  rule  of  appropriation  and  ot  dividing  the  deficiency  than  the 
rule  adopted  by  the  auditor.  It  is  at  least  sufficiently  favorable  to  the 
defendants  under  the  plea  of  performance ;  it  being  proved  how  much 
the  collector  received  on  the  assessment  for  1880,  the  burden  is  on  the  de- 
fendants to  prove  that  he  accounted  for  it  and  paid  it  over,  as  it  was  his 
legal  duty  to  do.   Small  v.  Machaisporty  77  Me.  109.    This  they  fail  to  do. 

There  is  a  motion  to  set  the  verdict  aside  as  against  the  evidence,  but 
it  nowhere  appears  in  the  case  how  much  the  verdict  was,  and  if  there 
was  no  error  in  the  law  the  motion  is  not  insisted  on. 

Exceptions  and  motion  overruled. 

Petbes,  Oh.  J.,  Danpobth,  Virgin,  Emeby  and  Haskbll,  J  J.,  con- 
curred. 
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Fletoheb  v.  Harmon. 
December  11,  188G. 

Pledge — Contract  of  Pledge — Set-opp  —  Rbcoupmekt. 

A  pledgor  cannot  recover  from  the  pledgee  in  cusumpHt,  as  moner  had  and 
received,  nor  by  set-off,  the  value  of  securities  pledged,  when  they  nave  been 
voluntarily  surrendered  by  the  pledgee  to  a  third  person. 

The  contract  between  pledgor  and  pledgee  is  collateral,  and  damages  for  its 
breach  cannot  be  allowed  by  way  of  recoupment  in  defense  of  a  suit  to  recover 
the  debt. 

Merrill  cfe  Gcrffm^  for  plaintiff.     D.  D.  SUmart^  for  defendants. 

Haskell,  J.  Assumpsit  on  a  promissory  note,  simed  by  the  defend- 
ants, and  payable  to  the  plaintiff  on  demand.  The  aefendants  plead  in 
set-off,  that  the  plaintiff  had  sold  certain  notes  which  they  had  pledged 
to  him  to  secure  the  payment  of  the  note  in  suit,  and  had  received  the 
full  face  value  thereof* exceeding  the  amount  sued  for. 

When  securities  pledged  to  secure  the  payment  of  a  debt  are  legally 
sold  by  the  pledgee,  he  sells  for  his  own  account  so  far  as  necessary  to 
pay  his  debt,  and  the  proceeds  when  received  to  that  extent  become  his 
own  and  operate  as  payment;  but  the  balance  is  money  ^^had  and 
received  "  by  him  for  the  pledgor's  use,  and  may  be  recovered  as  such 
by  action  or  bv  set-off  in  an  action  by  the  pledgee  against  the  pledgor. 
Hancock  v.  Framklin  Ins.  Oo.^  114  Mass.  155 ;  flatter  v.  Tyler,  2  Mete. 
58 ;  Howard  v.  Ames,  3  id.  308  ;  Kev.  Stat.,  chap.  82,  §  56. 

When  such  securities  are  illegally  sold  by  the  pledgee  and  he  has 
actually  received  money  therefor,  the  pledgor  may  waive  the  tort,  and 
require  the  money  so  received  to  be  applied  in  payment  of  the  debt 
secured,  and  may  recover  any  balance  of  the  same  by  action  for  money 
had  and  receivea,  or  by  set-off;  but  he  can  only  avail  himself  of  these 
remedies  when  money  or  its  equivalent  has  been  actually  received  from 
the  tortious  sale,  and  he  must  oe  content  with  the  money  received  as 
his  measure  of  damages.  Androscoggin  WaUr  Power  Co.  v.  Metcalfe 
66  Me.  40 :  Ware  v.  PerciAxd,  61  id.  391. 

The  evidence  adduced  does  not  tend  to  support  the  defendants'  plea, 
but  rather  shows  that  the  plaintiff  wrongfully,  and  without  receiving 
any  consideration  therefor,  surrendered  the  securities  pledged  to  a 
stranger  who  claimed  to  own  the  same.  In  no  way  have  the  securities 
been  applied  to  the  payment  of  the  debt.  The  parties  have  not  agreed 
to  so  apply  them,  nor  have  they  been  so  dealt  with  by  the  plaintifi  that 
the  law  60  applies  them.  The  statement  of  the  case  negatives  the  right 
of  set-off,  inasmuch  as  the  securities  have  not  been  sold  or  in  any  way 
applied  to  the  payment  of  the  plaintiff's  debt,  leaving  a  balance  m  the 
plaintiff's  hands  for  the  defendants'  use. 

Nor  can  the  defendants  recoup  the  value  of  the  securities  pledged  to 
the  extent  of  the  amount  due  upon  the  note  in  suit.  Recoupment  would 
arise  for  some  breach  by  the  plamtiff  of  the  contract  sued,  whereby  the 
damages  claimed  by  him  are  reduced  or  extinguished.  The  contract  in  suit 
is  a  promissory  note  containing  no  stipulation  whatever  for  the  plaintiff 
to  perform.     The  reciprocal  rights  and  liabilities  of  the  parties  touching 


Digitized  by 


Google 


Me.]  Gbant  v.  Bodwell.  521 

the  pledge,  a  collateral  contract  as  its  name  implies,  depend  upon  the 
performance  or  breach  of  the  principal  contract  and  are  incident  to  it, 
oat  not  a  part  of  it.  Stipulations  touching  a  loan  and  a  pledge  to  secure 
it  may  be  inserted  in  one  contract,  if  the  parties  desire,  so  that  recipro- 
cal duties  and  liabilities  touching  both  loan  and  pledge  would  flow  from 
it,  and  all  controversies  touching  Doth  might  be  settl^  in  the  same  suit, 
but  that  is  not  the  case  at  bar.  In  a  case  in  all  essentials  like  the  pres- 
ent it  was  held  that  neither  set-ofE  nor  recoupment  could  be  allowed. 
Stare  deems,    Winth/rop  Bank  v.  Jacksariy  67  Me.  570. 

Exceptions  overruled. 

Pbtebs,  Oh.  J.,  Danfobth,  Virgin,  Libbby  and  Foster,  J  J.,  con- 
curred. 


Grant  v.  Bodwell. 
December  11,  1886. 

Heirs — Distribution  of  Personal  Estate  —  Alabama  Claims. 

Personal  estate  of  an  intestate,  after  the  payment  of  debts,  expenses  and  aUow- 
ances,  should  be  distributed  among  the  heirs  living  at  the  time  of  the  death  of 
the  intestate. 

The  decree  of  distribution  of  the  personal  estate  of  an  intestate  among  the 
heirs  should  name  each  one  and  his  share,  and,  if  any  have  died,  the  share  of 
each  one  so  deceased  should  be  decreed  to  be  paid  to  the  executor  or  adminis- 
trator of  such  deceased  heir. 

Money  received  upon  an  Alabama  claim  by  an  administrator  becomes  assets  in 
his  hands  to  be  administered  and  distributed  by  him  as  a  part  of  his  intestate's 
estate;  and  where  it  is  thus  distributed  to  an  executor  of  an  heir,  it  would  pass 
to  the  residuary  legatee  under  the  clause  giving  to  the  son  of  the  testator  "  all  the 
residue  and  remainder  of  my  estate,  rcMil  and  personal  and  mixed,  wherever 
found  and  however  situated." 

True  P.  Pierce^  for  plaintifE.     Charles  E,  LitUejield^  for  defendant. 

Haskell,  J.  PrisciUa  E.  Cables  died  intestate,  leaving  an  only 
daughter,  who  died  in  her  minority,  unmarried,  without  issue,  and 
prior  to  distribution  of  her  mother's  estate,  leaving  a  grandmother, 
Priscilla  E.  Prescott,  her  sole  heir.     Cables  v.  Prescott^  67  Me.  582. 

The .  grandmother,  Mrs.  Prescott,  died  testate,  and  afterward,  the 
administrator  of  Mrs.  Cables  settled  his  account  in  the  probate  court, 
showing  a  balance  of  personal  estate  in  his  hands  for  distribution, 
amounting  to  $2,092.46,  which,  on  petition,  the  judge  of  probate 
ordered  distributed  among  all  the  heirs  of  Mrs.  Cables. 

From  that  decree  an  appeal  was  taken  to  this  court,  and,  at  nisi 
pritis^  the  decree  was  reversed,  and  the  administrator  of  Mrs.  Cables 
was  ordered  to  pay  the  balance  named  to  the  estate  of  the  grand- 
mother, Mrs.  Prescott ;  and  the  case  comes  up  on  exception. 

At  the  death  of  Mrs.  Cables  her  real  estate  descended  to  her  heirs, 
and  her  personal  estate  to  her  administrator  to  be  administered,  and  the 
balance  distributed  among  her  heirs ;  heirs  living  at  her  decease, 
instead  of  such  only  as  may  have  survived  at  the  time  of  distribution. 

The  judge  of  probate  could  only  decree  distribution  among  the  heirs ' 
of  the  intestate  as  they  existed  at  her  death,  and  this  he  should  do  by 
naming  each  one  in  the  decree ;  and  if  any  heir  had  died  pnor  to  dis- 
tribution, then  its  share  should  have  been  ordered  to  be  paid  to  its 
Vol.  VIII.^66 
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representative,  that  it  might  be  administered  and  subjected  to  the  pay- 
ment of  any  debts  existing  against  the  estate  of  such  deceased  heir : 
for,  without  administration  upon  the  estate  of  such  deceased  heir,  it 
cannot  be  judicially  known  what  sum  ought  to  be  distributed,  and  to 
whom  it  should  be  paid. 

If  the  decree  of  tne  ludffe  of  probate  had  directed  the  estate  in  ques- 
tion to  be  paid  to  the  legal  representative  of  the  intestate's  deceased 
daughter  and  sole  heir,  no  fault  could  be  found  with  it,  but  it  is  treated 
as  meaning  that  distribution  shall  be  made  among  the  intestate's  next 
of  kin,  living  at  the  date  of  the  decree,  as  they  are  entitled  by  the  law 
of  descent ;  given  such  meaning,  its  scope  was  beyond  the  power  of  the 
judge  of  probate  to  decree,  and  it  could  not  protect  an  administrator 
who  should  obey  it.  True,  in  this  case  the  sole  heir  was  a  minor,  who 
died  unmarried  and  without  issue,  and  there  can  be  little  or  no  risk  in 
the  administrator  disposing  of  the  estate  in  his  hands  in  the  same  man- 
ner that  her  administrator  would  do  if  there  had  been  one,  that  is  by 
paying  it  to  the  executor  of  the  grandmother's  will,  who  would  then 
dispose  of  it  lawfully ;  but  the  rule  is  inflexible ;  an  heir  takes  his  share 
of  the  realty  at  the  death  of  his  ancestor,  and  then  acquires  a  right  to 
his  distributive  share  of  the  personalty,  whatever  it  may  prove  to  be ; 
and,  when  acquired,  it  becomes  subjected  to  his  debts  by  means  of  the 

E roper  administration  upon  his  estate.  If  the  share  oi  one  heir  mav 
e  treated  as  extinguished  in  a  decree  for  distribution,  why  may  not  aU 
be  imperiled  for  such  prudential  reasons  as  have  weight  with  a  judge 
of  probate.  The  decree  must  conform  to  the  statute,  and  order  dis- 
tribution among  the  heirs  of  the  deceased,  who  were  living  at  his  death, 
and,  if  any  of  them  be  dead,  then  the  share  of  that  one  Be  paid  to  his 
legal  representative.  Rev.  Stat.,  chap.  65,  §  27 ;  chap.  75,  §§  1,  8 ; 
Knowlton  v.  Johnson^  46  Me.  489. 

In  this  view  of  the  case  the  exceptions  must  be  sustained,  and 
a  decree  should  be  entered  below,  ordering  payment  to  the  estate  of, 
or  legal  representative  *  of  Carrie  E.  Cables,  with  costs  as  before 
provided.  After  such  decree  the  adrnimstrator,  under  the  peculiar 
circumstances  of  this  case,  may  conclude  to  assume  the  risk  of  paying 
directly  to  the  executor  of  Mrs.  Prescott,  and  thereby  save  the  trouble 
and  expense  of  an  apparently  needless  administration,  but  of  this,  he 
must  judge,  as  the  risk,  if  any,  which  he  assumes  in  doing  it  will  be 
his  own.     Cables  v.  Prescott. 

Mrs.  Cables  in  her  life-time  had  lost  by  a  Confederate  cruiser  a  part 
of  the  brig  "  Joseph^'*  and  under  the  act  of  congress  touching  the 
Alabama  claims,  her  administrator  recovered  on  account  of  that  wig, 
the  sum  now  held  by  him,  ready  for  distribution,  and  it  is  contends! 
by  the  appellees,  that  the  same  cannot  become  a  part  of  the  estate  of 
Mrs.  Prescott  and  pass  to  her  devisees,  but  that  the  same  should  be 
distributed  among  tne  kindred  of  Mrs.  Cables,  who  are  identical  with 
the  kindred  of  Mrs.  Prescott,  and  some  of  them  are  persons  not  her 
devisees. 

Mrs.  Cables  suffered  the  loss  of  her  property  by  the  act  of  a  foreign 
enemy,  in  defiance  of  the  sovereign  jwwer  of  the  people  of  the  Umted 
States,  under  a  Constitution  declared,  in  the  preamble  therecrf,  to  have 
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been  ordained  to  provide  for  the  common  defense.  To  the  govern- 
ment she  had  a  riffht  to  look  for  protection,  and  from  it,  hope  for 
redress,  even  though  it  be  so  long  deferred  as  to  make  the  "  heart 
sick."  Twenty  years  elapsed  and  relief  came.  The  government  found 
itself  in  possession  of  a  fund,  received  from  a  ftreign  power,  to 
indemnify  citizens  of  the  United  States,  who  had  snnerea  loss  by 
certain  Confederate  cruisers,  for  whose  acts  that  power  was  responsible, 
and  after  fully  satisfying  such  losses,  a  balance  of  the  fund  remained 
in  the  Federal  treasury.  Inasmuch  as  other  citizens  had  suffered  loss 
by  other  Confederate  cruisers,  engaged  in  the  saine  business  of  destroy- 
ing vessels  belonging  to  citizens  of  the  United  States,  congress,  regard- 
ing its  duty  to  procure  indemnity  to  all  citizens  for  losses  suffered  at 
the  hands  of  an  enemy,  applied  the  balance  of  this  fund  to  such  pur- 
pose, and  the  legal  representative  of  Mrs.  Cables,  by  judgment  of 
court,  recovered  in  her  behalf  the  money  now  in  his  hands.  He 
recovered  it  in  satisfaction  of  a  loss  that  she  had  suffered,  and  not  as  a 

fratuity,  or  bounty  given  to  her  living  kindred.  Comegys  v.  Yasae^  1 
^et.  193,  215-17;  Srwin  v.  TJ.  S.,  97  U.  S.  392;  Phelps  v.  McDon- 
ald, 99  id.  298,  304 ;  Buchanan  v.  Zaw8on,  109  id.  659 ;  Leonard  v. 
J^yey  125  Mass.  455. 

Although  collected  after  her  death,  it  was  in  satisfaction  of  a  loss 
that  she  had  sustained  and  in  payment  of  it.  She  would  not  recover 
it  in  her  life-time,  but  her  right  to  recover  it  was  a  constituent 
part  of  her  estate,  and  vested  in  ner  administrator  at  her  death,  and  is 
to  be  distributed  as  personal  estate.  Tht^ston,  Adm^Tj  v.  LowdeVy 
Ad?)i'ry  40  Me.  197. 

When  received  bv  the  executor  of  the  grandmother,  Mrs.  Prescott, 
it  becomes  a  part  or  her  estate,  and  must  be  distributed  according  to 
her  will.  She  declares  that  she  makes  her  will,  ''  intending  hereby  to 
dispose  of  all  my  estate."  The  residuary  clause  devises  to  the  appel- 
lant, her  son,  *'  all  the  residue  and  remainder  of  my  estate,  real,  per- 
sonal and  mixed,  wherever  found  and  however  situated."  The  inten- 
tion is  manifest,  that  all  the  estate,  whether  actually  received  before 
or  after  her  death,  should  pass  under  the  will.  The  act  under  which 
the  fund  was  recovered  was  passed  the  same  day  that  the  will  was 
made,  and  the  granddaughter  had  died  many  years  before,  leaving 
the  testatrix  her  sole  heir.  It  is  unlike  the  case  of  jBlaisdeU  v.  Eighty 
69  Me.  306,  where  the  language  used  was  held  insuflScient  to  pass 
certain  after-acquired  real  estate,  or  the  case  of  Dunlap  v.  Dunlapy  74 
Me.  402,  where  the  testator  made  a  schedule  of  his  property,  and 
devised  the  residue,  after  certain  legacies  to  a  niece. 

Exceptions  sustained 

Decree  according  to  this  opinion. 

Pbtees,  Ch.  J.,  Danfoeth,  ViBGm,  Libbsy  and  Fosteb,  JJ.,  con- 
curred. 
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BUBNHAM    V.  PSOK. 

December  8, 188(S. 

Plbadinos — Dbclabation. 

A  declaration  will  not  be  adjudged  bad  on  demurrer  which  is  sofficientlj 
formal  to  make  known  to  the  defendant  and  the  court  the  didm  set  up  by  the 
plaintiff. 

On  exceptions  to  the  mling  of  the  court  in  overruling  a  demurrer 
to  the  declaration. 

The  declaration  and  demurrer  were  as  follows : 

DECLARATION. 

In  a  plea  of  the  case  for  that  the  said  defendant  on  the  13th  day  of 
May,  A.  D.  1885,  was  indebted  to  one  James  A.  Martin  in  the  sum  of 
$115,  according  to  the  account  annexed,  which  account  the  said  James 
A.  Martin  thereafterward  on  said  12th  day  of  May,  1885,  for  a  ralua- 
ble  consideration,  assigned  and  transferred  to  the  plaintiff  as  by  copy 
of  the  assignment  to  be  filed  in  court  with  this  writ  will  appear, 
whereby  Uie  said  defendant  became  liable,  and  in  consideration  thereof 
promised  the  plaintiff  to  pay  him  the  said  sum  on  demand ;  yet  though 
requested,  the  said  defendant  has  never  paid  the  same  to  the  said 
James  A.  Martin,  or  to  the  plaintiff,  but  neglects  and  refuses  so  to  do. 

Also  for  that  the  said  defendant  at  said  Sanford,  to-wit,  at  said 
Augusta,  on  the  12th  day  of  May,  A.  D.  1885,  was  indebted  to  one 
James  A.  Martin  in  the  sum  of  $100,  for  so  much  money  before  that 
time  had  and  received  to  the  use  of  said  James  A.  Martin ;  and  the 
said  James  A.  Martin  thereafterward  on  said  12th  day  of  May,  1885, 
for  a  valuable  consideration  assi^ed  and  transferred  said  sam  of  $100 
to  the  plaintiff  as  by  copy  of  said  assignment  to  be  filed  in  court  with 
this  writ  will  appear,  whereby  the  saiddefendant  became  liable,  and  in 
consideration  thereof  then  and  there  promised  the  plaintiff  to  pay  him 
the  said  sum  on  demand ;  and  yet  though  requested,  the  said  defend* 
ant  has  never  paid  said  sum  to  the  said  James  A.  Martin,  or  to  the 
plaintiff,  but  neglects  and  refuses  so  to  do. 

DEMUBBEB. 

And  now  the  said  defendant  comes  and  defends  the  force  and  injury, 
when,  etc.,  and  says  that  the  plaintiff  ought  not  to  have  or  maintam 
his  action  against  him,  because  he  says  that  the  declaration  aforesaid, 
and  the  matter  therein  contained,  are  insufficient  in  law  to  have  and 
maintain  the  action  aforesaid  of  the  plaintiff  against  him,  and  this  he 
is  ready  to  verify. 

Wherefore  he  prays  judgment  and  that  the  pkintiff  be  barred  from 
having  his  action  aforesaid  against  him. 

And  for  special  demurrer  the  defendant  says  that  the  plaintiff's  decla- 
ration in  his  writ  is  not  in  due  form  in  this: 

1.  In  the  first  count  in  plaintiff's  writ  there  is  no  venue  allied. 

2.  There  is  no  allegation  in  either  count  that  the  asdgnlnent  of 
James  A.  Martin  to  the  plaintiff  was  "in  writing." 

8.  There  is  no  allegation  in  either  count  tnat  the  said  demand 
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assigned  by  Jamee  A.  Martin  to  the  plaintiff  was  ''  a  chose  in  action 
not  negotiable." 

4.  There  is  no  allegation  in  either  count  that  the  defendant  had  due 
notice  of  said  assignment,  or  that  said  defendant  was  liable  by  force  of 
the  statute  in  such  case  made  and  provided. 

5.  That  the  plaintiff's  declaration  is  otherwise  defective  and  insuffi- 
cient in  law. 

J?.  BlaJcej  for  plaintiff.    Asa  Low^  for  defendant. 

Pbb  Cukiam.  The  defendant' s  motion  and  demurrer  are  based  upon 
objections  to  the  declaration  in  the  plaintiff^s  writ,  and  are  of  the  most 
formal  and  technical  kind. 

The  declaration  is  sufficiently  formal  to  make  known  to  the  defend- 
ant and  the  court  the  claim  set  up  by  the  plaintiff,  and  to  meet  the 
reouirements  of  law.     WilZa  v.  cKurchiU^  f  8  Ma  286. 

The  assignment  appears,  both  by  the  declaration  and  from  the  printed 
case,  to  have  been  in  writing  and  is  sufficiently  definite. 

A  judgment  in  this  action  will  be  a  bar  to  any  action  hereafter  by 
the  assignor  for  the  same  claim. 

Exceptions  overruled. 


SUPREME  COURT  OF  VERMONT. 


State  v.  Embbt. 

December  20, 1886. 

CBDcmAL  Law— Plba  in  Abatement  —  DuPLicrry— Gbnebal  Dbhubbeb. 

A  plea  in  abatement  mast  be  certain  to  every  intent;  and  it  most  stand  or  fall 
on  its  own  allegations,  unless  there  be  an  express  reference  to  the  indictment; 
thus  it  was  hM^  on  general  demurrer  to  a  plea  purporting  to  raise  the  disquali- 
fication  of  one  of  the  grand  jurors  and  the  illegalitj  of  the  organization  of  the 
grand  jury,  that  the  plea  was  bad,  in  that  it  was  not  properly  alleged  that  the 
objectionable  grand  juror  acted  with  the  panel  in  finding  the  indictment;  in  that 
the  allegation,  that  he  was  not  "  a  le^l  voter  of  the  county,"  was  lacking  in 
certainty  as  to  what  county;  in  that  tne  allegation,  that  he  was  not  one  of  the 
"  judicious  men  of  the  county,''  that  the  panel  did  not  constitute  a  legal  grand 
jury,  present  conclusions  of  law;  that  the  mere  reference  in  plea  to  **  said  indict- 
ment ^  did  not  show,  except  by  inference,  what  indictment  had  been  pleaded  to; 
and  that  duplicity  could  be  reached  by  general  demurrer. 

Jbopabdt. 

The  trial  had  commenced  and  the  evidence  nearly  in,  when  one  of  the  jurors 
was  taken  sick  and  the  panel  was  thereupon  discharged.  Hdd,  that  the  prisoner 
had  not  been  in  jeopardy. 

ClBCUlf 8TANTIAL  RVTDBNCE. 

The  respondent  was  charged  with  burning  a  bam;  and  it  was  claimed  that  he 
was  hostile  to  the  husband  of  the  owner  of  the  bam.    HM,  that  circumstantial 
evidence  was  admissible  to  show  that  the  resjMndent  knew  that  the  husband 
had  cattle  in  the  bam  when  it  was  burned — to  prove  a  motive. 
Good  Chabacteb. 

Proof  of  good  character,  by  the  rales  of  evidence,  is  limited  to  general  repu- 
tation, and  more  is  matter  of  favor. 
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Indictment  for  arson  and  burning  in  three  counts.  Trial  by  jgry, 
December  term,  1885,  Orange  county,  Rowell,  J.,  presiding,  v  er- 
dict  guilty.  The  first  count  alleged  setting  fire  to  a  dwelling-house  ; 
the  second  and  third  counts  alleged  the  burning  of  a  htfirn.  It  was 
averred  that  the  said  barn  was  the  property  of  Sarah  Emery,  who  was 
the  wife  of  Harry  Emery,  a  half  brother  of  the  resj)ondeDt.  Harry 
Emery  was  called  as  a  witness  by  the  State,  and  having  testified  that 
certain  cattle  were  burned  with  the  bam,  it  was  proposed  to  ask  him 
whose  property  the  cattle  were.  On  objection  by  the  respondent,  the 
State's  attorney  stated  that  he  offered  it  to  show  motive  in  connection 
with  threats  oi  the  respondent  against  said  Harry. 

At  the  June  term,  1885,  a  plea  in  abatement  was  filed,  to  which  was 
a  general  demurrer.  The  demurrer  was  sustained.  The  respondent 
was  then  arraigned  and  pleaded  not  guilty,  and  was  put  upon  trial. 
One  of  the  jurors  was  taken  sick  during  the  trial,  and  thereupon  the 
papel  was  discharged.  The  respondent  then  moved  that  he  be  dis- 
charged, for  that  he  had  been  in  jeopardy.     Tliis  motion  was  denied. 

Tne  allegation  in  the  plea  as  to  the  action  of  the  objectional  ^nd 
juror  was :  ''  He  saith  that  Daniel  Emery,  a  person  who  acted  and 
served  as  one  of  the  grand  jurors,  finding  said  indictment,  was  sum- 
moned to  fill  up  the  panel  ....  was  not  one  of  the  judicious 
men  of  the  county  ....  that  said  Daniel  Emery  .... 
was  ....  related  to  the  said  Charles  Emery  within  the  fourth 
degree  of  consanguinity,"  etc. 

E,  W.  Smithy  State's  attorney,  and  S.  B,  Hebard^  for  State.  John 
H.  Watson  and  ITecUh  cfe  WiUa/rd^  for  respondent. 

Ross,  J.  I.  The  demurrer  tf»  the  plea  in  abatement  was  propeiiy  sus- 
tained. The  plea  is  wanting  in  the  necessary  certainty  for  a  good  plea 
in  abatement  in  not  alleging  several  necessary  matters.  "  Though  a  plea 
in  bar  being  certain  to  a  common  intent  is  good,  every  dilatory  plea  or 
in  abatement  must  be  good  to  every  intent."  4  Bac.  Abr.  31.  The 
indictment  is  not  referred  to  nor  made  a  part  of  the  plea.  Hence  the 
plea  must  stand  or  fall  upon  the  allegations  therein  made.  There  is 
nothing  in  the  plea  which  makes  it  with  certainty  a  plea  to  this  indict- 
ment. The  offense  charged  in  the  indictment,  referred  to  as  "  said 
indictment,"  is  not  named  in  the  plea.  For  aught  that  is  alleged  the 
plea  referred  to  some  other  indictment  pending  in  the  court  against  the 
respondent.  It  is  only  inferentially  that  the  court  can  know  that  it  is 
a  plea  to  this  indictment.  Again,  there  is  no  certain  direct  allegation 
that  the  objectionable  grand  juror  acted  with  the  panel  in  finding  the 
indictment.  What  is  alleged  on  that  subject  is  by  way  of  recital  and 
insufiicient.     Lcmdon  v.  Roberta^  20  Vt.  286. 

The  allegation  that  the  panel  was  not  legally  selected,  qualified  and 
summoned,  and  did  not  constitute  a  legal  grand  jury  without  alleging 
wherein  the  illegality  consists,  presents  a  conclusion  of  law  supported 
by  no  traversable  facts  and  is  wholly  insufficient  in  such  a  plea.  The 
allegation  that  Daniel  Emery  was  not  one  of  the  "  judicious  men  of 
the  county,"  is  similarly  faulty.  The  allegation  that  he  was  "  not  a 
citizen  nor  legal  voter  of  the  county,"  lacks  the  certainty  required  in 
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such  a  plea.  It  is  not  alleged  of  what  county  ho  was  not  a  citizen  or 
l^;al  voter.  It  might  be  uie  county  of  some  other  State  or  country. 
There  is  too  much  uncertainty,  and  too  much  left  to  be  inferred  in  all 
these  particulars  to  make  a  good  plea  in  abatement.  Then  the  plea  is 
open  to  the  objection  of  duplicity,  in  that  it  alleges  —  not  with  tne  cer- 
tainty requirea  in  such  plea,  but  sufficiently  to  present  an  issue  of  fact 
—  the  non-citizenship  oi  Daniel  Emery  and  his  relation  by  consanguin- 
ity to  the  respondent.  Non-citizenship  would  be  a  legal  disqualifica- 
tion of  the  alleged  objectionable  grand  juror,  and  so  would  his  alleged 
relation  to,  the  respondent.  Tlie  respondent  contends  that  the  defect 
of  duplicity  cannot  be  taken  advantage  of  by  general  demurrer  to  a 
plea  in  abatement  even.  He  cites  several  authorities  to  support  this 
contention.  The  question  in  the  authorities  cited  arose  in  civil  actions 
and  in  no  instance  on  a  plea  in  abatement.  The  authorities  cited  sus- 
tain the  contention  that  in  that  class  of  pleas  at  common  law  duplicity 
could  be  reached  by  special  demurrer  only  ;  but  in  reference  to  pleas  in 
abatement,  says  Mr.  Cnitty,  vol.  1,  p.  466  of  his  work  on  Pleading  :  ''  If 
the  plaintif  aemur  it  is  not  necessary  to  assign  any  special  causes^ 
The  same  was  held  in  Landon  v.  Echerts^  20  Vt.  280.  In  speaking  of 
duplicity  in  pleading,  Judge  Isaao  F.  Redfield,  in  delivering  the 
opinion  of  the  court  on  page  288,  says  :  "  To  correct  any  niisapprehen- 
6ion  on  the  subject,  it  may  be  well  to  say  that  all  defects  in  abatement 
may  now  be  reached  by  general  demurrer."  In  Culver  v.  Balch^  23 
Vt.  618,  it  is  held  without  discussion  that  duplicity  in  pleas  in  abate- 
ment may  be  reached  by  general  demurrer.  Whatever  the  rule  at  com- 
mon law,  we  think  it  is  settled  by  the  decisions  in  this  State  that 
duplicity  in  pleas  in  abatement  is  bad  when  encountered  by  general 
demurrer.  Hence,  for  various  good  reasons  the  county  court  sustained 
the  demurrer  to  th^  respondent's  plea  in  abatement. 

n.  After  the  panel  were  sworn  and  the  trial  Iiad  commenced  and 
proceeded  until  tlie  respondent's  evidence  was  nearly  in,  one  of  the  jurors 
was  taken  sick  and  unable  to  go  on  with  the  trial.  The  jury  thereupon 
were  discharged.  The  respondent  then  moved  to  be  discharged  from 
further  answering  the  indictment,  for  that  he  has  once  been  put  in 
jeopardy  thereon.  To  the  denial  of  this  motion  the  respondent  except^. 
There  was  no  error  in  the  denial.  The  books  speak  of  a  jeopardy  of  a 
prisoner  commencing  when  a  jury  are  sworn  and  are  discharged  with 
nis  trial.  His  jeopardy  then  arises  from  the  fact  that  the  court  and  the 
jury  and  a  full  tribunal  are  fully  organized,  have  taken  the  prisoner  in 
charge  and  have  entered  upon  the  trial,  which,  if  nothing  intervenes, 
may  result  in  an  acquittal  or  conviction.  But  in  the  event  the  jury,  or 
court,  or  prisoner,  in  the  progress  of  the  trial,  become  unable  to  pro- 
ceed with  the  trial,  his  jeopardy  at  once  ceases.  If  it  were  known,  when 
the  trial  was  entered  upon,  that  the  judge  would  be  stricken  down  or 
die  so  that  there  would  be  no  competent  court  to  finish  the  trial ;  or 
that  the  panel  would  become  disqualified  by  the  sickness  or  death  of  one 
of  the  jurors ;  or  that  the  jury  would  be  unable  to  find  a  verdict ;  or 
that  the  respondent  would  be  unable  to  proceed  with  the  trial  because 
of  sickness  or  escape  from  custody,  the  respondent  would  not  be  put  in 
pei-il  or  jeopardy  by  such  commencement  of  the  trial.     The  jeopardy  of 
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the  respondent  by  the  commencement  of  such  trial  is  dependent  upon 
the  presumption  that  the  tribunal  will  continue  legally  organized,  with 
the  responaent  in  charge  to  the  end  of  the  trial,  and  in  the  end  pro- 
nounce a  valid  judgment  for  or  against  the  respondent.  In  case  some 
matter  accrues  in  the  course  of  tne  trial  which  conclusively  rebuts  this 
presumption,  it  also  rebuts  the  conclusion  or  presumption  of  the  jeop- 
ardy of  the  prisoner  by  reason  of  the  commencement  of  the  triaL  If 
the  respondent  takes  the  case  to  the  higher  courts  on  exceptions,  and 
the  trial  is  found  erroneous  and  a  new  tnal  granted,  it  was  never  heard 
that  he  could  not  be  retried  because  he  had  been  once  in  jeopardy  on 
the  same  charge.  Yet  on  the  respondent's  contention  he  was  in  jeop- 
ardy the  moment  the  jury  were  duly  charged  with  his  trial,  and  what- 
ever might  intervene  to  prevent  a  legal  judgment  of  acquittal  or  con- 
viction, he  could  not  be  further  tried  because  he  had  once  been  in 
jeopardy  on  the  same  charge. 

otais  V.  Ckampeauj  52  Vt.  313,  is  full  authority  that  no  such  doc- 
trine prevails  in  this  State,  and  for  the  action  of  the  county  court  in 
holding  the  respondent  for  full  triaL 

III.  There  was  circumstantial  evidence  tending  to  show  that  the 
respondent  knew  that  Harry  Emery  owned  the  cattle  burned.  The 
respondent's  only  exception  to  the  testimony  to  show  Harry  Emery 
owned  the  cattle  is  that  it  must  be  found  directly  and  not  by  inference 
that  the  respondent  knew  he  owned  them.  If  it  is  meant  by  the  excep- 
tion that  the  proof  must  come  from  a  living  witness  on  the  stand,  instead 
of  from  circumstances  tending  to  show  such  knowledge,  it  is  without 
foundation.  Circumstantial  evidence  may  be  of  the  most  forcible  and 
reliable  kind,  fully  equal  to  that  given  by  a  witness.  If  it  be  meant 
that  the  circumstances  relied  upon  were  not  potent  and  weighty  to  show 
such  knowledge,  it  furnishes  no  just  ground  of  exception.  It  was  not 
for  the  court  to  pass  upon  the  weight  to  be  given  to  the  circumstances 
adduced.  It  was  only  called  upon  to  determine  whether  they  had  a 
legitimate  tendency  to  show  such  knowledge.  It  was  the  province  of 
the  jury  to  determine  their  weight  and  potency.  This  exception  cannot 
be  sustained. 

I Y.  The  only  other  exception  now  relied  upon  is  to  the  refusal  of 
the  court  to  allow  Frank  Wilton,  who  had  testihed  that  he  had  known 
the  respondent  four  years,  and  had  heard  no  such  report  against  him,  to 
be  asked  whether  or  not  he  had  been  an  orderly,  mdustrious  citizen. 
The  rule  in  regard  to  the  admission  of  evidence  of  general  good  repu- 
tation and  character  is  stated  in  1  Best  on  Evidence,  486,  as  fol- 
lows :  "  It  is  competent  to  him  to  defend  himself  by  proof  of  previous 
good  character  reierence  bein^  had  to  the  nature  of  the  charge  against 
him."  Quoting  from  the  1  Phillips  on  Evidence  (10th  ed.),  502  :  "  On 
a  charge  for  stealing,  it  would  be  absurd  to  inquire  into  the  prisoner's 
loyalty  or  humanity  ;  or  on  a  charge  of  high  treason  it  would  be  equally 
absurd  to  inquire  into  his  honesty  and  punctuality  in  private  dealings. 
.  .  .  The  inquiry  should  be  to  his  general  character  among  those 
who  have  known  him,  with  a  view  of  showing  that  his  general  reputa- 
tion for  honesty  is  such  as  to  render  unlikely  the  conduct  imputed  to 
him.     And  even  the  individual  opinion  of  a  witness,  founded  upon  bis 
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OWQ  personal  experience  of  the  accueed,  is  inadmissible."  Quoting  again 
from  Phillips  on  Evidence :  '^  It  fre<|uently  occurs,  indeed,  that  witr 
neases  after  speaking  to  the  general  opmion  of  the  prisoner's  character, 
state  their  personal  experience  and  opinion  of  his  nonesty ;  but  when 
this  statement  is  admitted  it  is  rather  from  favor  to  the  prisoner  than 
strictly  as  evidence  of  his  general  character."  The  authorities  cited  by 
the  respondent's  counsel,  when  carefully  read,  are  not  in  conflict  with 
the  above  rule,  but  support  it.  By  this  rule  the  court  properly  excluded 
the  offered  evidence.  The  witness  had  already  testined  to  the  general 
opinion  in  regard  to  the  respondent's  character.  The  offered  testimony 
called  for  the  witness'  own  knowledge  not  that  of  general  opinion ; 
besides,  it  had  no  particular  relation  to  the  crime  charged.  Though 
many  judges,  as  a  matter  of  favor,  might  have  admitted  it,  the  respond- 
ent was  not  entitled  to  it  as  a  matter  of  ri^ht. 

The  respondent's  exceptions  are  nnsustamed  and  judgment  rendered 
that  he  takes  nothing  thereby. 


J^JSW  JERSEY  SUPREME  COURT. 


MABym  Safe  Company  v.  Nobton. 
November  20,  1880. 

Bj  the  law  of  this  State,  upon  a  conditional  sale  of  chattels,  followed  bj 
deUverj  of  possession  to  the  vendee,  the  reservation  of  title  in  the  vendor,  antU 
the  contract  price  is  paid,  is  valid  as  against  creditors  of,  and  bona  fide  purchasers 
from,  the  vendee,  unless  the  vendor  has  conferred  upon  the  vendee  indicia  of 
title  bejond  mere  possession  or  has  forfeited  his  rights  bj  conduct  which  the  law 
regards  as  fraudulent 

Bv  the  law  of  Pennsylvania,  the  reservation  of  title  in  the  vendor  upon  such  a 
conditional  sale  is  valid  as  between  the  parties,  but  is  invalid  as  against  creditors 
of  the  vendee  or  &<maj{de  purchasers  from  him. 

S.  purchased  of  the  Marvin  Safe  Companj  a  safe  on  credit,  under  a  contract 
that  the  safe  was  to  be  the  property  of  the  companj  until  the  contract  price  was 
paid.  The  purchase  was  made  at  the  company's  office  in  Philadelphia  and  the 
safe  was  delivered  there  to  a  carrier  to  be  transferred  to  Hightstown,  in  this 
State,  where  S.  resided.  Subsequently  S.  sold  the  safe  to  N.  and  delivered  pos- 
session to  him.  The  safe  was  then  at  Hightstown,  and  the  sale  and  delivery  to 
N.  were  muade  at  that  place.  N.  was  a  Inma  fide  purchaser  and  paid  his  purchase- 
money  wititioutknowleidffe  of  the  contract  between  8.  and  the  company.  In  troyer 
by  the  company  against  N.  for  the  safe,  held,  (1)  that  the  contract  of  purchase 
by  N.  having  been  made  in  this  State  the  l^ral  efFect  of  his  contract  and  his 
rights  under  it  were  to  be  determined  by  the  law  of  this  State  ;  (2)  that  N.  by 
h&  purchase  acquired  only  such  title  as  his  vendor  had  when  the  property  was 
brought  into  this  State,  and  became  subject  to  the  laws  of  this  State,  and  that» 
therefore,  the  title  in  the  safe  was  in  the  company. 

On  certiorari  to  Mercer  common  pleas. 

On  May  1,  1884,  one  Samnel  N.  Dchwartz,  of  Hightstown,  tleroer 
oonnty,  New  Jersey,  went  to  Philadelnhia,  Penusjlvania,  and  there  in 
the  office  of  the  prosecutors  executed  tne  following  instrument : 
Vol,  Vm.— 67 
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**Jfay  1,1884. 

"  Makyin  Safi  Company  —  Please  send  as  per  mark  given  below, 
one  second-hand  safe,  for  which  the  undersignea  agrees  to  pay  the  stun 
of  eighty-four  dollars  ($84)  $7  cash,  balance  $7  per  month.  Terms 
cash,  delivered  on  board  at  Philadelphia  or  New  York,  anless  other- 
wise stated  in  writing.  It  is  agreed  that  Marvin  Safe  Company  shall 
not  relinquish  its  title  to  said  safe,  but  shall  remain  the  sole  owners 
thereof  until  above  sura  is  fully  paid  in  money.  In  event  of  failure  to 
pay  any  of  said  installments  or  notes  when  same  shall  become  due,  then 
all  of  said  installments  or  notes  remaining  unpaid  shall  immediately 
become  due.  The  Marvin  Safe  Company  may  at  their  option  remove 
said  safe  without  l^al  process.  It  is  expressly  understood  that  there 
are  no  conditions  whatever  not  stated  in  this  memorandum,  and  the 
undersigned  agrees  to  accept  and  pay  for  safe  in  accordance  therewith. 

"  Samuel  N.  Schwabtz. 

"  Mark —  Samuel  N.  Schwartz,  Hightstown,  New  Jersey. 

"  Koute  —  New  Jersey. 

"Not  accountable  for  damages  after  shipment." 

Schwartz  paid  the  first  installment  of  $7  May  1,  1884,  and  the  safe 
Was  shipped  to  him  the  same  day.  He  afterward  paid  two  installments 
of  $7  each,  by  remittance  to  Philadelphia  by  checK.  Nothing  more  was 
paid. 

On  July  30,  1884,  Schwartz  sold  and  delivered  the  safe  to  Norton 
for  $55 ;  Norton  paid  him  the  purchase-money.  He  bought  and  paid 
forthe  safe  without  notice  of  Scnwartz's  agreement  with  the  prosecutors. 
Norton  took  possession  of  the  safe  and  removed  it  to  his  office. 
Schwartz  is  insolvent,  and  has  absconded. 

Tlie  prosecutor  brought  trover  against  Norton,  and  in  the  court 
below  the  defendant  recovered  judgment  on  the  ground  that  the  defend- 
ant having  bought  and  paid  for  the  safe,  honajws^  the  title  to  the  safe 
by  the  law  of  Pennsylvania  was  transferred  to  him. 

Argued  at  February  term,  1886,  before  Justices  Depue,  Dixon  and 
Kebd. 

A.  S.  Appleget^  for  plaintiff  in  certiorari.     S.  M.  Sohanckj  contra. 

Depue,  J.  The  contract  expressed  in  the  written  order  of  May  1, 
1884,  signed  by  Schwartz,  is  for  the  sale  of  the  property  to  him  con- 
ditionally, the  vendor  reserving  the  title  notwithstanding  delivery  until 
the  contract  price  should  be  paid.  The  courts  of  Pennsylvania  make  a 
distinction  between  the  bailment  of  a  chattel  with  power  in  the  bailee 
to  become  the  owner  on  payment  of  the  price  agreed  upon,  and  the  sale 
of  a  chattel  with  a  stipulation  that  the  title  shall  not  pass  to  the  pur- 
chaser until  the  contract  price  shall  be  paid.  On  this  distinction  the 
courts  of  that  State  held  that  a  bailment  of  a  chattel  with  an  option  in 
the  bailee  to  become  the  owner  on  payment  of  the  price  agreea  upon  is 
valid,  and  that  the  right  of  the  bailor  to  resume  possession  on  non-pay- 
ment of  the  contract  price  is  secure  a^inst  creditors  of  the  bailee,  and 
Jxmafide  purchasers  irom  him  ;  but  tnat  upon  the  delivery  of  personal 
property  to  a  purchaser  under  a  contract  of  sale,  the  reservation  of  title 


Digitized  by 


Qoo^z 


N.  J.]  Maevin  Safe  Co.  v.  Nobton.  531 

in  the  vendor  until  the  contract  price  is  paid  is  void  as  against  creditors 
of  the  purchaser,  or  a  bonajide  purchaser  from  him.  Ulow  v.  Woods, 
6  S.  &  K.  275 ;  JEniew  v.  Klein,  79  Penn.  St.  488 ;  Haak  t.  Zinder- 
man,  64  id.  499 ;  Staaffiddv.  Hudson,  92  id.  53 ;  Brunswick  v.  Hoover, 
95  id.  503 ;  1  Beni.  Sales  (Corbm  ed.),  §  446 ;  30  Am.  Law  Keg.  224, 
note  to  Lewis  v.  MoCdbe.  In  the  most  recent  case  in  the  supreme 
court  of  Pennsylvania,  Mr.  Justice  Shebbeit  said :  ''  A  present  sale 
And  delivery  oi  personal  property  to  the  vendee,  coupled  with  an  agree- 
ment that  the  title  shall  not  vest  in  the  latter  unless  lie  pays  the  price 
agreed  upon  at  the  time  appointed  therefor,  and  that  in  default  of  such 
payment  the  vendor  may  recover  possession  of  the  property,  is  quite 
dinerent  in  its  effect  from  a  bailment  for  use,  or,  as  it  is  sometimes 
called,  a  lease  of  the  property,  coupled  with  an  agreement  whereby  the 
lessee  may  subsequently  become  owner  of  the  property  upon  payment 
of  a  price  agreed  upon.  As  between  the  parties  to  such  contracts,  both 
are  valid  and  binding ;  but  as  to  creditors,  the  latter  is  good  while  the 
former  is  invalid."  Fcrrest  v.  Ndson,  19  Rep'r,  38  ;  108  Penn.  St.  481. 
The  cases  cited  show  that  the  Pennsylvania  courts  hold  the  same 
doctrine  with  respect  to  honajide  purchasers,  as  to  creditors. 

In  this  State  and  in  nearly  all  oi  our  sister  States,  conditional  sales  — 
that  is,  sales  of  personal  property  on  credit,  with  delivery  of  possession 
to  the  purchaser  and  a  stipulation  that  the  title  shall  remain  in  the 
vendor  until  the  contract  pnce  is  paid  —  have  been  held  valid,  not  only 
against  the  immediate  purchaser,  but  also  against  his  creditors  and  bona 
fide  purchasers  from  nim,  unless  the  vendor  has  conferred  upon  his 
vendee  vndida  of  title  beyond  mere  possession,  or  has  forfeited  his 
right  in  the  property  by  conduct  which  the  law  regards  as  fraudulent. 
The  cases  are  cited  in  Ccles  v.  Berry,  13  Vr.  308 ;  Midland  R.  R. 
Co.  V.  Hitchcock,  10  Stew.  550,  559 ;  1  Benj.  Sales  (Corbin  ed^^  §§ 
437-460;  1  Smith  Lead.  Cas.  (8th  ed.)  33-90;  30  Am.  Law  Keg. 
224,  note  to  Lewis  v.  McCaoe,  15  Am.  Law  Rev.  380,  "Con- 
version by  Purchase."  The  doctrine  of  the  courts  of  Pennsylvania  is 
founded  upon  the  doctrine  of  Tvyyne^s  case,  3  Cow.  30,  and  Edwards 
V.  Harbin,  2  T.  R.  587,  that  the  possession  of  chattels  under  a  contract 
of  sale  without  title  is  an  indelible  badge  of  fraud  —  a  doctrine  repu- 
diated  quite  generally  by  the  courts  of  this  country,  and  especiallv  in 
this  State.  Rv/nyon  v.  Orosnon,  1  Beas.  86 ;  Broad/way  Bank  v. 
McElrathj  2  id.  24;  JUiUer  v.  Panooast,  5  Dutch.  256.  The  doctrine 
of  the  Pennsylvania  courts  is  disapproved  by  the  American  editors  of 
Smith's  Leadmg  Cases  in  the  note  to  Twyn^s  case,  1  Smith  Lead.  Cas. 
(8th  ed.)  83-34,  and  by  Mr.  Landreth  in  his  note  to  Lewis  v.  McCabe, 
30  Am.  Law.  Reg.  224  ;  but  nevertheless  the  supreme  court  of  that 
State,  in  the  latest  case  on  the  subject  —  Forest  v.  Nelson,  decided 
February  16,  1885 — has  adhered  to  the  doctrine.  It  must,  therefore, 
be  regarded  as  the  law  of  Pennsylvania  that  upon  a  sale  of  personal 
property  with  delivery  of  possession  to  the  purchaser,  an  agreement 
that  title  should  not  pass  until  the  contract  price  should  l^  paid,  is 
valid  as  between  the  original  parties,  but  that  cr^itors  of  the  purchaser, 
or  a  purchaser  from  him  bonajide  by  a  levy  under  execution  or  a  bona 
Jide  purchase,  will  acquire  a  better  title  than  the  original  purchaser 
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had  — a  title  Boperior  to  that  reserved  by  his  vendor.  So  far  as  the 
law  of  Pennsylvania  is  applicable  to  the  transaction  it  mast  determine 
the  right  of  tbese  parties. 

The  contract  of  sale  between  the  Marvin  Safe  Company  and  Schwartz 
was  made  at  the  company's  office  in  Philadelphia.  The  contract 
contemplated  performance  by  the  delivery  of  the  safe  in  Philadelphia 
to  the  carrier  for  transportation  to  Hightstown.  When  the  terms  of 
sale  are  agreed  upon,  and  the  vendor  nas  done  every  thing  that  he 
has  to  do  with  the  goods,  the  contract  of  sale  becomes  absolute. 
Leonard  v.  Davis^  1  Black,  476  ;  1  Beni.  Sales,  §  308.  Delivery  of 
the  safe  to  the  carrier  in  porsnance  of  the  contract  was  deHvery  to 
Schwartz,  and  was  the  execution  of  the  contract  of  sale.  His  title, 
such  as  it  was,  under  the  terms  of  the  contract  was  thereupon  com- 
plete. 

The  validity,  construction  and  legal  effect  of  a  contract  may  depend 
either  upon  the  law  of  the  place  where  it  is  made  or  of  the  place  where 
it  is  to  be  performed,  or  if  it  relate  to  movable  property,  upon  the  law 
of  the  ntiM  of  the  property,  according  to  circumstances ;  but  where 
the  place  where  the  contract  is  made  is  also  the  place  of  performance 
and  of  the  9it%u  of  the  property,  the  law  of  that  place  enters  into  and. 
becomes  part  of  the  contract,  and  determines  the  rights  of  the  parties 
to  it.  Fred&riek  v.  Frazier^  4  Zabr.  162 ;  Daco9ta  v.  Dmvis^  ii  819 ;; 
BulkUy  V.  H(yrr6ldj  19  How.  390 ;  Scudder  v.  Union  ITaHonal  Banky 
91  U.  8.  406;  PritcJiardY.  Norton,  106  id.  124;  Morgan  v.  M.  0. 
N.  (&  T.  R.  R.  Co.y  2  Woods,  244 ;  Simpson  v.  FogOy9  Jurist  (N.  S.), 
403  ;  Whart.  Oonfl.  Law,  §§  401, 403,  418,  341,  346 ;  Parr  t.  Brady,  8 
Yr.  301.  The  contract  between  Schwartz  and  the  company  having 
been  made  and  also  executed  in  Pennsylvania  by  the  dehvery  of  the 
safe  to  him,  as  between  him  and  the  company,  Schwartz's  tide 
will  be  determined  by  the  law  of  Pennsylvania.  By  the  law  of  that 
State,  the  condition  expressed  in  the  contract  of  sale  that  the  Safe  Com-^ 
pany  should  not  relinquish  title  tmtil  the  contract  price  was  paid,  and 
that  on  the  failure  to  pay  an^  of  the  installments  of  the  price  the  com- 
pany might  resume  possession  of  the  property,  was  valid  as  between 
Schwartz  and  the  company.  By  his  contract  Schwartz  obtained  possesr 
sion  of  the  safe  and  a  right  to  acquire  title  on  payment  of  the  contract 
price ;  but  until  that  condition  was  performed  the  title  was  in  the 
company.  In  this  situation  of  affairs  the  safe  was  brought  into  this 
State,  and  the  property  became  subject  to  our  laws. 

The  contract  of  Norton,  the  defendant,  with  Schwartz  for  the  pur- 
chase of  the  safe  was  made  at  Hightstown,  in  this  State.  The  prop- 
erty was  then  in  this  State,  and  the  contract  of  purchase  was  executed 
by  delivery  of  possession  in  this  State.  The  contract  of  purchase,  the 
domicile  of  the  parties  to  it,  and  the  ritus  of  the  subject-matter  of 
purchase,  were  all  within  this  State.  In  every  respect  the  transaction 
Detween  Norton  and  Schwartz  was  a  New  Jersey  transaction.  Under 
these  circumstances,  by  principles  of  law  which  are  indisputable,  the 
construction  and  legal  enect  oi  the  contract  of  purchase  and  the  righta 
of  the  purchaser  under  it  are  determined  by  the  law  of  this  State.  By 
the  law  of  this  State  Norton,  by  his  purchase,  acquired  only  the  title 
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of  his  veodor— only  snch  title  as  the  vendor  had  when  the  property 
was  bronght  into  this  State,  and  became  subject  to  our  laws. 

It  is  insisted  that  inasmuch  as  J^orton's  purchase,  if  made  in  Penn- 
sylvania, would  have  given  him  a  title  superior  to  that  of  the  Safe 
Company,  that,  therefore,  his  purchase  here  should  have  that  effect, 
on  the  theory  that  the  law  of  I^ennsylvania,  which  subjected  the  title 
of  the  Safe  Company  to  the  rights  of  a  bona  fide  purchaser  from 
Schwartz,  was  part  of  the  contract  oetween  the  company  and  Schwartz. 
There  is  no  provision  in  the  contract  between  the  Safe  Company  and 
Schwartz  that  he  should  have  power,  under  any  circumstances,  to  sell 
and  make  title  to  a  purchaser.  Schwartz's  disposition  of  the  property 
was  not  in  conformity  with  his  contract,  but  in  violation  of  it.  His 
contract,  as  construed  by  the  laws  of  Pennsylvania,  gave  him  no  title 
which  he  could  lawfully  convey.  To  maintain  a  title  against  the  Safe 
Company,  Norton  must  build  up  in  himself  a  better  title  than  Schwartz 
had.  He  can  accomplish  that  result  only  in  virtue  of  the  law  of  the 
jurisdiction  in  which  he  acquired  his  rights. 

The  doctrine  of  the  Pennsylvania  courts,  that  a  reservation  of  title 
in  the  vendor  u^n  a  conditional  sale  is  void  as  against  creditors  and 
hona  fide  purchasers,  is  not  a  rule  affixing  a  certain  construction  and 
legal  effect  to  a  contract  made  in  that  State.  The  legal  effect  of  such 
a  contract  is  conceded  to  be  to  leave  property  in  the  vendor.  The  law 
acts  upon  the  fact  of  possession  by  the  purchaser  under  such  an  arrange- 
ment, and  makes  it  an  indelible  oadge  of  fraud  and  a  forfeiture  of  the 
vendor's  reserved  title  as  in  favor  of  creditors  and  bona  fide  purchasers. 
The  doctrine  is  founded  upon  consideration  of  public  policy  accepted 
in  that  State,  and  applies  to  the  fact  of  possession  and  acts  of  owner- 
ship under  such  a  contract,  without  regard  to  the  place  where  the 
contract  was  made,  or  its  legal  effect  considered  as  a  contract.  In 
MoCabe  v.  EVymyry^  9  jrhila.  615,  the  controversy  was  with 
respect  to  the  rights  of  a  mortgagee  under  a  chattel  mortgage.  The 
mortgage  had  been  made  and  recorded  in  Maryland,  where  the  chattel 
was  when  the  mortgage  was  given,  and  by  the  law  of  Maryland  was 
valid,  though  the  mortgagor  retained  possession.  The  cliattel  was 
afterward  brought  into  Pennsj^lvana,  and  the  Pennsylvania  court  held 
that  the  mortgage,  though  valid  in  the  State  where  it  was  made,  would 
not  be  enforced  by  the  courts  of  Pennsylvania  as  against  a  creditor  or 
purchaser  who  had  acquired  rights  in  the  property  after  it  had  been 
brought  to  that  State;  that  the  mortgagee, J)y  allowing  the  mortgagor 
to  retain  possession  of  the  property  and  oring  it  into  Pennsylvania,  and 
exercise  notorious  acts  of  ownership,  lost  his  right  under  the  mortgage 
as  against  an  intervening  Pennsylvania  creditor  or  purchaser,  on  the 
ground  that  the  contract  was  in  contravention  of  the  law  and  policy  of 
Uiat  State.  Under  substantially  the  same  state  of  facts  this  court  sus- 
tained the  title  of  a  mortgagee  under  a  mortgage  made  in  another 
State,  as  against  a  bona  fide  purchaser  who  had  bought  the  property  of 
the  mortgagor  in  this  State,  for  the  reason  that  the  possession  of  the 
chattel  by  the  mortgagor  was  not  in  contravention  of  the  public  policy 
of  this  State.     Parr  v.  Brady,  8  Vr.  201. 

The  public  poUcy  which  has  given  rise  to  the  doctrine  of  the  Penn- 


Digitized  by 


Google 


634  Thb  Eastbbn  Erposteb.  [N.  J. 

sylvania  courts  is  local,  and  the  law  which  gives  effect  to  it  is  also  local 
and  has  no  extra-territorial  elfect.  In  the  case  in  hand  the  safe  was 
removed  to  this  State  by  Schwartz  as  soon  as  he  became  the  purchaser. 
His  possession  under  the  contract  has  been  exclusively  in  this  State* 
That  possession  violated  no  public  policy — not  the  public  policy  of 
Pennsylvania,  for  the  possession  was  not  in  that  State ;  nor  the  public 
policy  of  this  State,  tor  in  this  State  possession  under  a  conditional 
sale  is  regarded  as  lawful,  and  does  not  invalidate  the  vendor's  title 
unless  impeached  for  actual  fraud.  If  the  right  of  a  purchaser  under 
a  purchase  in  this  State  to  avoid  the  reserved  title  in  the  original  ven- 
dor on  such  grounds  be  conceded,  the  same  right  mast  be  extended  to 
creditors  buying  under  a  judgment  and  execution  in  this  State ;  for  by 
the  law  of  Pennsylvania  cr^itors  and  Jxma  fids  purchasers  are  put 
upon  the  same  footing.  Keither  on  principle  nor  on  considerations  of 
convenience  or  public  policv  can  such  a  right  be  conceded.  Under  such 
a  condition  of  the  law  confusion  and  uncertainty  in  the  title  to  prop- 
erty would  be  introduced  and  the  transmission  of  the  title  to  movable 
property  the  sU/us  of  which  is  in  this  State  would  depend  not  upon  our 
laws,  but  upon  the  laws  and  public  policy  of  sister  States  or  foreign 
countries.  A  purchaser  of  chattels  in  this  State  which  his  vendor  had 
obtained  in  Kew  York  or  in  most  of  our  sister  States  under  a  contract 
of  conditional  sale  would  take  no  title ;  if  obtained  under  a  conditional 
sale  in  Pennsylvania  his  title  would  be  good ;  and  the  same  uncertainty 
would  exist  in  the  title  of  purchasers  of  property  so  circumstanced  at 
a  sale  under  judgment  and  execution. 

The  title  was  in  the  safe  company  when  the  property  in  dispute  was 
removed  from  the  State  of  Pennsylvania.  Whatever  might  impair 
that  title  —  the  continued  possession  and  exercise  of  acts  of  ownership 
over  it  by  Schwartz  and  the  purchase  by  Norton — occurred  in  this 
State.  The  legal  effect  and  consequences  of  those  acts  must  be  adjudged 
by  the  law  of  this  State.  By  the  law  of  this  State  it  was  not  ill^al  nor 
contrary  to  public  policy  for  the  company  to  leave  Schwartz  in  posses- 
sion as  ostensible  owner,  and  no  forfeiture  of  the  company's  title  could 
result  therefrom.  By  the  law  of  this  State  Norton  by  his  purchase 
acquired  only  such  title  as  Schwartz  had  under  his  contract  with  the 
company.  N  othing  has  occurred  which  by  our  law  will  give  him  a 
better  title.     The  judgment  should  be  reveroed. 

Judgment  reversed. 


Caby  v.  Thb  Mayor  aio)  Common   Council  of  thb  Bobouoh  op 

North  Plainfield. 

December  18,  1886. 

The  prosecutor  was  licensed  as  a  cartman  in  the  city  of  Plainfield,  where  he 
resided.  At  his  stand  there  he  was  hired  to  ip^  into  the  boroagh  of  North  Plain- 
field  for  two  loads  of  f amiture,  to  be  carted  from  the  boroagh  into  the  city.  For 
fulfilling  this  contract  without  paying  a  revenue  tax  to,  and  obtaining  a  license 
from,  the  borough,  he  was  fined  under  a  borough  ordinance.  HM^  mat  he  had 
not  become  subject  to  taxation  in  the  borough,  under  the  provisions  of  the  act 
respecting  licenses,  approved  May  2,  1885  — P.  Laws  1885,  p.  817  —  and  that  the 
fine  was  ulegal. 


Digitized  by 


Google 


>[.  J.]     Caby  v.  Mayob,  Etc.,  Borough  of  North  Plainfield.     535 

On  certiorari  to  the  mayor  of  the  borough  of  North  Plainfield. 
Argued  February  term,  1886,  before  Justices  Dbpue,  Bbbd  and 
Dixon. 

W.  L.  Hetfield^  for  prosecutor.    J.  H.  Jdckaoriy  for  defendants. 

Dixon,  J.  The  prosecutor  was  a  resident  of  the  city  of  Plainfield, 
where  he  had  a  stand  as  cartman,  to  conduct  which  business  he  was 
licensed  by  that  municipality.  On  November  2,  1885,  he  was  hired  in 
the  city  to  go  into  the  borough  of  North  Plainfield  for  two  loads  of 
furniture,  to  be  carried  from  the  borough  into  the  city.  For  fulfilling 
this  contract  he  was  charged  with  a  violation  of  an  ordinance  of  the 
borough  "  for  the  licensing  and  regulation  of  cartmen,"  etc,  which 
forbade  any  person  to  drive  any  truSs,  for  hire  within  the  limits  of  the 
borough  without  being  licensed  therefor,  and  exacted  a  tax  for  each, 
license  granted.  The  prosecutor's  conviction  on  this  charge  is  now 
before  us  for  review. 

The  ordinance  was  passed  under  the  following  statute,  viz.: 
A  supplement  to  an  act  entitled  ^^  An  act  respecting  licenses  in  cities, 
incorporated  boroughs,  or  police,  sanitary  and  improvement  commis- 
sioners, and  incorporated  camp-meeting  associations,  or  seaside  resorts," 
approved  March  25,  1881. 

1.  Be  it  enacted  by  the  senate  and  general  assembly  of  the  State  of 
New  Jersey :  That  section  one  of  the  act  to  which  this  is  a  supplement 
be  amended  so  that  the  same  shall  read  as  follows : 

(1.  Beit  enacted  by  the  senate  and  general  assembly  of  the  State 
of  N  ew  Jersey :  That  it  shall  be  lawful  for  the  common  council,  board 
of  alaermen,  or  other  governing  body  of  any  city,  incorporated  borough, 
or  police,  sanitair  and  improvement  commission,  incorporated  camp- 
meeting  association,  or  seaside  resort  in  this  State,  to  make  and  estab- 
lish orainances  for  the  following  purposes :  To  license  and  regulate 
cartmen,  porters,  hacks,  cars,  omnibuses,  milk  wagons,  stages,  and  all 
other  carriages  and  vehicles  used  for  the  transportation  of  passengers, 
baggage,merchandise,  and  goods  and  chattels  of  any  kind ;  and  the  owners 
and  drivers  of  vehicles  and  means  of  transportation,  also  auctioneers,  com- 
mon criers,  hawkers,  peddlers,  pawn  brokers,  junk  shop  keepers,  keep- 
ers of  bath-houses,  boarding-houses,  and  news  stands,  sweeps,  scavengers, 
traveling,  and  other  shows,  circuses,  theatrical  performances,  plays, 
exhibitions,  concerts,  skating  rinks,  itinerant  venders  of  medicines  and 
remedies,  and  persons  professing  and  practicing  the  healing  art,  and 
also  the  place  or  places  and  premises  in  which,  or  at  which,  the  different 
kinds  of  business  or  occupation  mentioned  herein,  are,  or  may  be 
carried  on  or  conducted ;  and  to  fix  the  rates  of  compensation  to  be  paid 
therefor,  and  to  prohibit  all  persons  and  places,  and  all  vehicles 
unlicensed  from  acting,  using  or  bein^  used  in  said  capacities,  and  for 
such  uses  and  purposes,  and  to  fix  and  prescribe  penalties  for  the  viola- 
tion of  any  such  ordinance  or  ordinances,  and  that  the  fees  for  such 
licenses  may  be  imposed  for  revenue,  provided  that  no  person  or  per- 
sons shall  be  required  to  take  out  a  license  for  theseUingof  any  product 
of  his  farm  situated  in  this  State.) 

2.  And  he  it  enacted^  That  this  act  shall  take  effect  immediately. 
Approved  May  %  18^5. 
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The  substantial  question  raised  is  whether  this  statute  authorizee  a 
municipality  to  require  a  license  tax  for  revenue  from  a  person  driving 
his  truck  for  hire  into,  or  through  the  borough  in  the  occasional  pnrsoit 
of  his  business  as  cartman,  estaUished  elsewhere.  If  the  statute  warrant 
such  an  exaction,  the  borough  ordinance  seems  sufficient  to  enforce  it ; 
but  if  the  statute  does  not,  the  ordinance  is  so  far  inoperative. 

The  inconvenience  attendant  upon  the  exercise,  by  every  municipality 
in  the  State,  of  the  power  of  excluding  from  its  hmits  all  unlicensed 
vehicles  engaged  in  transporting  goods  or  passengers  for  hire  is  manifest. 
Its  legitimate  operation  would  require  the  owners  of  such  vehicles  to 
obtain  licenses,  not  ooly  from  the  authorities  of  the  place  where  their 
business  had  its  head-quarters,  but  also  from  every  neigii boring  town  into 
which  their  casual  engagements  might  call  them,  or  else  to  unload  their 
vehicles  at  the  border  line.  A  general  law  having  effects  so  burden- 
some or  so  absurd  is  not  to  be  anticipated,  and  only  unequivocal  lan- 
guage could  convince  a  court  that  such  legislation  was  intended.  The 
statute  now  under  review  is  not  of  this  character.  Its  terms  are  satisfied 
by  holding  that  license  taxes  are  to  be  imposed  only  by  that  municipality 
in  which  the  bitsinesa  or  oooupatioti  is  carried  on  or  conducted.  .  It  is 
the  business,  and  not  the  mere  accidents  of  the  business,  which  consti- 
tutes the  subject  of  taxation.  Hence  the  situs  of  the  business  is  the 
proper  place  for  levying  the  tax.  Of  this  purport  was  the  decision  in 
Commonwealth  v.  Stoader^  2  Oush.  562,  wnere  the  employment  of  an 
inhabitant  of  Roxbury,  who  ran  an  omnibus  from  Roxbury  into  Boston 
and  back,  was  deemed  not  within  the  authority  and  control  of  the 
mayor  and  aldermen  of  Boston,  to  such  extent  as  to  authorize  them  to 
require  him  to  be  licensed  before  exercising  the  enjoyment.  So  far  as 
mere  regulation  while  within  the  borough  limits  is  concerned,  the 
power  01  the  municipality  is  not  questioned ;  all  persons  and  things 
within  its  boundaries  are  subject  to  reasonable  provisions  of  that  nature. 
But  when  a  power  to  tax  for  revenue  is  claimed,  something  more  than 
temporary  presence  in  the  borough  must  be  shown.  It  must  appear 
that  the  business  to  be  taxed  is  carried  on  in  the  municipality,  and 
occasional  passage  or  transportation  into,  through,  or  out  of  the  borough, 
incidental  to  the  pursuit  of  a  business  elsewhere  established,  cannot 
fairly  be  regarded  as  localizing  the  business  there  so  as  to  bring  it  within 
the  taxing  power  granted  by  the  statute  now  in  question. 

We  think  the  borough  could  not  legally  exact  an  employment  tax  from 
the  prosecutor,  and  his  conviction  for  not  paying  such  a  tax  and  obtain- 
ing a  license  should  be  set  aside,  with  costs. 
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Matob  and  Common  Council  of  the  City  of  Newabk  v.  Delaware, 
Lackawanna  and  Western  Railroad  Company. 

November,  1886. 

Where  tlie  cliarter  of  a  railroad  gives  the  corporation  the  right  to  cross  high- 
ways, but  makes  it  the  duty  of  the  corporation  to  construct  and  keep  in  repair 
good  and  sufficient  bridges  or  passages  over  or  under  the  railroad,  so  that  travel 
over  the  highway  shall  not  be  impeded,  an  obligation  is  thereby  imposed,  which 
requires  the  corporation  to  keep  the  highway,  where  it  is  crossed  by  the  rail- 
road, at  all  times  and  under  all  circumstances,  in  a  condition  fit  for  safe  and 
convenient  use. 

Nothing  short  of  legislative  authority  can  deprive  the  public  of  their  right  in 
a  highway,  and  no  legislation  will  be  understood  to  take  away  public  rights 
unless  such  purpose  be  plainly  expressed. 

The  mayor  and  common  council  of  the  city  of  Newark  being  charged  with  the 
duty  of  keeping  the  streets  of  the  city  in  a  condition  fit  for  safe  and  convenient 
use,  are  the  proper  persons  to  file  a  bill  to  prevent  either  the  obstruction  or 
destruction  of  a  street. 

On  application  for  an  injunction,  heard  on  bill  and  affidavits. 

Joseph  CovU  and  John  R,  Emery,  for  complainants.  Joseph  D' 
Bedle,  for  defendants. 

Van  Fleet,  V.  C.  This  is  an  application  for  an  injunction.  The 
special  ground  on  which  the  court  is  asked  to  exercise  its  prohibitory 
power  is,  that  if  the  defendants  are  allowed  to  use  four  raiboad  tracks, 
which  they  have  recently  laid  across  Spring  street,  in  the  city  of  Newark, 
for  the  purpose  for  which  they  were  laid,  Spring  street,  at  the  point 
in  question,  will  be  destroyed  as  a  public  highway,  the  contention 
being  that  the  street,  in  consequence  of  the  large  number  of  railroad 
tracks  now  at  that  point,  will,  for  the  purpose  of  ordinary  travel,  be 
rendered  so  extremely  dangerous  that  no  prudent  person  will  incur  the 
risk  of  using  it. 

Before  the  last  four  tracks  were  laid,  the  defendants  had  already 
five  others  at  that  point,  which  were  in  daily  use.  They  now  have 
nine.  The  whole  nine  lie  within  a  space  of  less  than  one  hundred 
and  fifty-seven  feet.  The  gaps  between  them  extend  from  six  feet  to 
thirty-nine  feet.  So  many  crossings  within  so  small  a  space  will,  if 
frequently  used  for  the  passage  of  trains,  render  the  place  one  of 
extreme  peril.  The  danger  will  unquestionably  be  greater  than  if  a 
single  track  was  placed  longitudinally  over  the  street.  In  that  case, 
a  person  using  the  street  for  the  purposes  of  ordinary  travel  would 
need  to  guard  nimself  against  but  a  single  danger,  but  with  nine  tracks 
there,  running  transversely,  his  peril  will  be  multiplied  almost  nine 
times.  It  is  settled  that  the  defendants  have  no  rignt  to  lay  a  single 
track  longitudinally  over  a  public  street  in  the  city  of  Newark  without 
the  consent  of  the  proper  public  authority.  Morris  <&  Essex  R.  R. 
Co.  V.  Newark,  2  Stockt.  362.  The  reason  that  they  will  not  be  per- 
mitted to  make  such  use  of  a  street  is,  that  such  use  would  destroy  it 
as  a  public  highway.  A  highway,  to  answer  the  purposes  for  which  it 
Vol.  Vm.— 68 
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is  created,  must  be  free,  safe  and  convenient.  It  is  obvious  that  a  street 
may  be  more  effectually  destroyed,  in  its  most  essential  attributes,  by 
running  several  tracks  transversely  over  it,  than  by  occupying  a  part  of 
it  bv  tracks  running  longitudinally. 

The  charter  of  the  defendants  gives  them  the  ng^*  ^  cross  public 
highways,  but  this  right  is  coupled  with  a  duty.  Their  charter  makes 
it  their  duty  to  construct,  and  keep  in  repair,  good  and  su£Scient  bridges 
or  passages  over  or  under  their  railroad,  where  any  public  road  crosses 
their  railroad,  so  that  the  passage  of  carriages,  horses  and  cattle,  on  such 
public  road,  shall  not  be  imp^ed  thereby.  The  obligation  imposed  by 
this  provision  makes  it  the  duty  of  the  defendants  —  and  the  supreme 
court  have  so  decided  —  "  to  keep  at  all  times  and  under  all  circum- 
stances the  public  highways,  where  they  cross  their  railroad,  in  a  condi- 
tion fit  for  safe  and  convenient  use ; "  and  to  this  end,  the  defendants 
have  power,  if  the  public  emei^ncies  so  require,  to  alter  the  grade  of  a 
public  highway  so  as  to  pass  it  under  their  railroad.  N.  1.  Central 
R.  Co.  V.  Clate,  3  Vr.  220.  The  defendants  have  a  right  to  lay 
tracks  across  public  streets,  where  necessary,  subject,  however,  to  such 
reasonable  regulations  as  the  municipality  having  control  of  the  streets 
may  see  fit  to  prescribe,  but  this  power  must  always,  and  under  every 
condition  of  circumstances,  be  exercised  in  subordination  to  the  rights 
of  the  public,  and  in  such  manner  as  shall  not  destroy  the  street.  In 
my  judgment  neither  the  act  of  1867  nor  that  of  1879  relieves  the 
defendants  in  the  slightest  degyee  from  the  du^^  just  mentioned.  In 
the  language  of  Chief  Justice  vV^helpley  :  ^'  !rublic  highways  ought 
not  to  Sb  destroyed,  even  in  part,  under  pretense  of  legislative  authonty, 
unless  it  be  conferred  either  in  express  words,  or  by  necessary  implica- 
tion. If  the  words  are  ambiguous  the  construction  ought  to  be  in 
favor  of  the  common  right  of  nigh  way,  and  not  against  it."  Warren 
B.  a.  Co.,  Adm.j  V.  State,  5  Dutch.  353.  The  act  of  1867  —  P.  L 
145  —  gives  the  defendants  authority  to  straighten  their  road  and 
reduce  its  grade,  and  as  incidental  to  such  grant  of  power,  they  are 
authorized  to  lay  additional  tracks  and  sidings,  but  the  act  expressly 
declares  that  they  shall  exercise  such  additional  power  subject  to  the 
duties  imposed  by  their  charter.  The  act  of  1879  —  P.  L.  236  — 
confers  authority  upon  any  railroad  corporation,  authorized  to  exercise 
its  franchise  in  this  State,  and  which  may  own  or  possess  lands  lying 
on  the  opposite  sides  of  a  public  highway  and  fronting  on  such  highway, 
to  construct  tracks  across  such  highway,  that  the  power  thus  conferred 
shall  not  be  construed  so  as  to  give  any  railroad  corporation  power  to 
prevent  the  use  of  such  highway  for  the  purposes  of  ordinary  travel, 
nor  to  unnecessarily  imp^e  the  use  thereof  for  that  purpose.  By 
neither  act  are  the  defendants  relieved  from  the  duty  which  their  char- 
ter imposes,  namely,  to  keep  the  publii5  highways,  where  they  cross 
their  railroad,  in  a  condition  fit  for  safe  and  convenient  use  by  the 
public. 

The  use  which  the  defendants  intena  to  make  of  that  part  of  Spring 
street,  where  the  four  additional  tracks  have  been  laid,  will,  in  my  judg- 
ment, result  in  making  travel  at  that  point,  to  those  who  may  desire  to 
use   the  street  for  the  ordinary  purposes  of  a  public  highway,  so 
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extremely  dangerotis  as  to  effectually  destix^y  the  street  as  a  public  high- 
way.    Such  use  cannot  be  permitted. 

There  can  be  no  doubt  about  the  right  of  the  complamants  to  file 
this  bilL  NmDO/rk  <k  New  T(yrk  R.  R.  Co.  v.  N&wwrk,  8  C.  E.  Gr.  522. 
By  the^ charter  of  the  city  of  Newark,  the  complainants  are  given  the 
control  and  sujjervision  of  the  streets  within  the  city  limits,  and  they  are 
also  charged  with  the  duty  to  keep  and  maintain  tnem  in  a  condition 
80  that  they  are  constantly  fit  for  safe,  free  and  convenient  use  by  the 
public.  Tne  neglect  of  this  duty  is  a  crime  for  which  they  may  be 
indicted  and  punished.  Morris  dk  Essex  R.  R.  Co.  v.  Nevoark^  supra. 

An  injunction  will  be  granted  prohibiting  the  defendants  from  mak- 
ing any  use  of  the  four  additional  tracks,  recently  laid  across  Spring 
street,  which  will  render  the  street  at  that  point  unfit  for  safe  and  con- 
venient  use  by  the  pubhc. 


Wilkinson  v.  Dodd  bt  al. 

Charffos  In  a  bUl  that  the  managers  of  a  savings  institution  petitioned  the 
court,  uiowing  financial  embarrassment  and  asking  the  aid,  direction  and  protec- 
tion of  the  court,  and  that  they  accepted  an  order  from  the  court  based  on  such 
petition,  and  that  thej  proceeded  to  manage  the  affairs  of  the  institution  under 
said  order  and  the  law  of  the  land;  and  charges  of  what  the  duty  of  said  mana- 
gers was  under  the  charter,  the  law  and  of  said  order,  and  that,  in  repeated 
mstances,  the  said  managers  or  some  of  them,  as  a  committee,  or  as  agents  of  the 
rest,  made  several  megal  loans,  from  which,  however,  no  loss  resulted,  which 
megal  loans  all  had  knowledge  of  or  ought  to  have  had,  even  though  they  did 
not  join  in  making  them,  and  that  they  were  guilty  of  negligence  if  they  did 
not  know;  and  that  afterward  some  of  said  managers  made  a  loan  to  F.  and  H. 
which  was  iUegal  and  which  resulted  in  loss,  followed  by  a  prayer  that  all  of 
the  said  managers  may  be  held  liable  for  the  loss,  because  of  committing  such 
illegal  act,  or  because  of  their  negligence  in  permitting  it  to  be  committed.  Held, 
that  such  charges  showing  the  condition  of  the  institution  and  the  unlawful 
management  of  it,  prior  to  the  time  when  the  act  was  committed  from  which  loss 
resulted,  are  not  impertinent  or  scandalous. 

On  exceptions  to  bill. 

F.  W.  Stevens,  for  complainant.  John  H.  Pitney ,  for  H.  B.  Darcy, 
defendant.  John.  W,  Taylor,  for  Baldwin  and  others.  George  W. 
HvhbeU^  for  Miller  and  others.  Henry  Young,  for  Shanley  &  Young. 
C.  Rorcheling,  for  Reeve's  executors.  IP.  Frelinghuysen,  for  Mercer. 
John  R.  Emery,  for  Dodd  and  others.  Thomas  JV.  JUcCartet*,  for 
Dodd  and  others. 

BiBD,  V.  0.  This  cause  has  been  before  the  court  on  demurrers  to 
the  bill ;  demurrers  general  and  special  for  misjoinder. 

The  principal  allegations  of  the  bill  appear  in  the  discussions  of  the 
issues  raised  by  such  demurrers.  See  Witkinson,  Rec^r,  v.  Dodd  et  al., 
13  Stew.  Eq.  123,  and  thev  will  not  be  repeated  here.  The  rights  of 
the  complainant,  under  such  alle«itions,  have  been  settled  by  the  court 
of  errors  and  appeals — S.  C,  i>cSi  et  al.  v.  Wilkinson,  Rec^r,  14  Stew. 
Eq.  566. 

jSow  the  cause  is  before  the  court  on  exceptions  to  portions  of  the 
bill ;  the  exceptions  are  twenty-three  in  all.  The  portions  excepted  to 
are  said  to  be  scandalous  or  impertinent. 

Before  stating  the  exceptions,  that  they  may  be  better  understood,  I 
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will  Btate  that  the  main  parpose  of  the  bill  is  to  charge  all  the  maoa- 

f:er8  of  the  Newark  Savings  Institution  with  the  loss  which  resulted 
rom  an  illegal  loan  of  a  la^ge  number  of  the  securities  of  said  institu- 
tion to  Fish  &  Hatch,  by  a  portion  only  of  said  managers,  without 
•explicit  directions  from  all  of  them  as  a  body.  Other  ille^  loans  had 
been  made  prior  to  this,  one,  to  Fish  &  Hatch,  but  no  loss  resulted 
therefrom.  These  ille^l  loans  are  first  stated  in  the  bill,  with  Uie  dis- 
tinct charge  that  they  became  known  to  all  of  said  managers,  or  ought 
to  have  been  known  by  them,  and  that  it  was  their  duty  to  interpose 
and  prevent  any  similar  loans ;  but  failing  so  to  do,  they  were  guilty  of 
such  Diligence  as  to  render  them  liable  tor  the  losses  which  thereafter 
resultea  from  such  illegal  loans.  Among  others,  the  allegations  respect- 
ing these  illegal  loans  are  excepted  to.  The  other  allegations  which  are 
excepted  to  show  the  greatest  necessity  for  caution  and  circumspecticm 
on  the  p£[rt  of  the  managers,  and,  consequently,  increase  tlie  demand 
for  the  nighest  watchfulness,  and  also  an  increased  legal  liability. 

The  first  exception  is  to  the  allegation  that  on  the  12th  of  December, 
1877,  the  said  mstitution,  by  petition,  showing  its  assets,  and  stating 
the  depreciation  of  its  securities,  and  expressing  the  belief  that  it  would 
not  then  be  able  to  pay  all  of  its  depositors  in  full,  prayed  an  order  in 
this  court  restraining  said  managers  from  paying  more  than  eighteen 
per  cent  to  any  depositor  until  the  further  order  of  the  court,  and  that 
all  deposits  thereafter  made  should  be  treated  as  special  deposits,  and 
that  its  future  management  might  be  under  the  control  of  the  court. 

The  second  exception  is  to  the  allegations  setting  forth  the  order 
made  by  the  court  upon  said  petition,  and  in  accordance  with  its 
prayers  creating  the  sp)ecial  deposit  and  granting  the  injunction.  This 
order,  so  set  forth,  covers  about  one  page  and  a  half. 

The  third  exception  is  to  the  allegation  that  afterward  the  said  insti- 
tution realized  enough  to  pay  the  depositors  who  were  such  prior  to 
December  12, 1877,  ninety-five  per  cent  of  their  claims. 

The  fourth  exception  is  to  the  allegations  that  a  new  account  was  at 
once  opened  under  the  title  "  special  deposits,"  and  that  deposits  were 
made  there  until  the  15th  of  May,  1884;  that  said  deposits  were 
invested  by  the  managers  according  to  the  directions  of  saia  order,  but 
finding  it  difticult  to  invest  aU,  on  2d  of  June,  1880,  they  aaked 
leave  and  obtained  an  order  allowing  investments  on  bond  and  mort- 
gage of  fifty  per  cent  of  the  new  deposit,  giving  the  restrictions  con- 
tained in  the  order. 

The  fifth  exception  is  to  the  allegations  which  declare  that  the  imi- 
tation had  no  power  to  issue  stock,  and  that  it  had  no  capital  other  than 
the  deposits,  and  that  its  managers  were  entitled  to  no  part  of  its  earn- 
ings for  services,  except  as  they  might  claim  it  as  depositors  under  the 
act  creating  its  charter,  and  that  all  of  its  assets,  af  tcir  pavment  of  its 
debts,  belonged  exclusively  to  its  depositors,  and  that  tne  managers 
were  the  trustees  of  said  institution,  and  of  its  depositors,  and  received 
compensation  for  their  services  as  such. 

The  sixth  and  seventh  exceptions  are  to  the  allegations  that,  in  the 
year  1881,  the  managers  began  to  loan  monev  in  deliberate  disregard  of 
said  order,  and  of  the  statute  regulating  savings  banks;  and  that  large 
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portions  of  the  money  on  the  new  account  had  been  invested  in  gov- 
ernment bonds,  recoCTJzed  as  amongst  the  best  of  securities,  but  that 
thev  were  sold,  and  tne  proceeds  loaned  either  on  collateral  security  or 
witliont  any ;  and  that  often  these  secarities  were  such  as  were  not 
sanctioned  by  any  law,  nor  by  the  order  of  the  court ;  and  that  such 
collaterals  were  often  ief t  under  control  of  the  borrower ;  and  that  the 
losses  which  resulted,  as  in  the  bill  thereafter  stated,  were  the  natural 
and  legitimate  consequences  of  this  mode  of  dealing  with  the  assets  of 
the  institution. 

The  eighth  and  ninth  exceptions  are  to  the  allegations  that,  22d 
August,  1881,  the  managers  lent  to  Fisk  &  Hatch,  brokers  in  the  city 
of  New  York,  $500,000,  and  took,  as  security,  government  bonds, 
which  were  at  first  kept  in  the  vaults  of  said  institution  at  Newark^ 
but  afterward  unlawfully  lent  or  intrusted  to  the  borrowers — Fisk  & 
Hatch  —  to  whom  was  given  the  exclusive  possession  and  control,  with 
the  right  to  exchange  tnem  at  the  discretion  of  Fisk  &  Hatch  for  other 
collaterals. 

The  tenth  exception  is  to  the  allegation  that,  13th  of  May,  1882, 
said  managers  lent  to  Joseph  A.  Halsey  $70,000  on  stocks  of  a  gaa 
company,  and  two  banks,  naming  them. 

Tne  deventh  exception  is  to  the  allegation  that,  on  13th  May,  1882^ 
said  managers  lent  to  Stephen  H.  Condit  $85,000  on  the  stock  and 
bonds  of  several  banks,  naming  them,  and  of  insurance  companies,  and 
of  railroad  companies,  and  oi  gas  company,  and  of  an  ice  and  coal 
company. 

The  twelfth  and  thirteenth  exceptions  are  to  the  allegation  that,  26th 
April,  1883,  said  managers  lent  to  £.  H.  Harriman  &  Company,  of 
New  York,  $800,000,  and  took  notes  of  said  firm,  payable  in  eleven 
months,  secured  by  stock  of  a  large  number  of  railroads,  all  being 
foreign  corporations. 

The  fourteenth  exception  is  to  the  allegation  that  the  money  thus 
loaned  was,  in  March,  1884,  converted  temporarily  into  bonds  of  the 
United  States,  which,  about  April  third  following,  were  again  sold,  and 
$801,575  loaned  to  said  £.  H.  Harriman  &  Co.  on  securities  similar  to 
those  above  given. 

The  fifteenth  exception  is  to  the  allegations  that  all  of  these  loans, 
except  to  Harriman,  could  have  been  called  in  at  any  time  on  short 
notice ;  and  that  it  is  pretended  by  the  managers,  or  some  of  them,  that 
these  loans  were  maae  by  Daniel  Dodd,  the  president,  or  some  other 
member  or  members  of  the  funding  committee,  and  without  their 
knowledge  or  consent;  and  to  the  chai^  that  the  sole  purpose  of  said 
institution  was  the  safe  investment  of  tne  savings  of  those  who,  by  rea- 
son of  their  humble  condition  in  life  or  ignorance  of  business  matters, 
were  unable  properly  to  invest  for  themselves,  and  that  the  said  man- 
agers were,  as  a  body,  charged  with  the  duty  of  making  and  caring 
for  such  investments,  and  tiiat  they  held  themselves  out  to  the  public, 
by  advertisements  and  otherwise,  as  being  so  charged,  and  that  it  was 
their  duty,  as  agents  and  trustees  of  said  depositors,  to  invest  and  keep 
their  depfosits  in  a  prescribed  mode,  not  to  abdicate  their  functions,  or 
to  impose  duties  upon  one  or  moi*e  of  their  number,  which  had  been, 
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by  their  charter  and  by-laws,  devolved  upon  the  entire  board ;  and  to 
the  further  charge  that,  if  said  managers  committed  to  a  single  man- 
ager the  execution  of  the  duties  resting  upon  them  all,  such  manager 
became  their  agent,  as  well  as  the  agent  and  trustee  of  the  depositors, 
and  that  said  managers  are  responsible  for  his  negligent  acts  ;  and  to 
the  further  charge  mat  said  manaj^rs  could  not  commit  the  manage- 
ment of  said  institution,  or  of  its  mnds  and  assets,  to  a  single  member 
without  being  themselves  guilty  of  gross  negligence  ana  breach  of 
trust,  and  that,  if  they  did  so,  they  are  responsible  for  any  loss  that 
may  ensue ;  and  to  the  further  charge  of  negligence  on  the  part  of  the 
funding  committee,  and  of  the  au(uting  committee,  and  oi  their  Ha- 
bilitv  j5r  the  acts  of  their  agents. 

The  sixteenth  exception  is  to  the  allegations  that  if  any  of  said 
managers  did  not  concur  in  making  such  illegal  loans  they  had  full 
knowledge  of  them  after  they  were  made,  or  ample  means  of  knowl- 
edge from  the  books  of  the  institution  and  from  reports,  both  written 
and  verbal,  made  at  the  meetings  of  the  board,  and  from  state- 
ments made  to  the  secretary  of  State,  and  that  they  had  the  same 
knowledge  or  means  of  knowledge  of  the  loans  of  bonds  and  money  in 
the  bill  afterward  mentioned,  as  of  the  ones  already  named,  and  that 
it  was  a  gross  breach  of  trust  to  permit  the  bond  and  money  so  lent  to 
remain  illegally  secured  and  outstanding  after  they  had  such  knowl- 
edge or  miglit  have  had,  had  they  not  been  grossly  negligent  in  seek- 
ing and  obtaining  requisite  information. 

The  seventeenth  exception  is  to  the  allegation  that  both  by  law  and 
the  order  of  this  court  these  bonds  constituted  an  investment  of  the 
funds  of  the  institution  which  it  was  the  duty  of  the  managers  not  to 
change  or  disturb,  yet  in  disregard  of  said  orders  and  of  the  statute 
and  of  the  law  of  the  land,  being  only  a  part  of  a  sentence  which  is 
excepted  to.  The  balance  of  said  sentence  showing  that  the  funding 
committee  on  the  9th  of  August,  1882,  passed  a  resolution  in  these 
words :  "  The  sale  of  four  per  cent  and  four  and  a  half  per  cent  bonds 
at  best  rate  was  agreed  to,  and  the  loaning  of  proceeds  upon  collateral 
ordered,"  which  resolution  was  read  at  a  meeting  of  the  board,  13th 
September,  1882,  and  which  is  given  in  this  connection  in  order  to 
show  more  fully  what  the  pleader  had  in  mind,  in  that  part  of  the 
paragraph  which  is  next  excepted  to  by  the  eighteenth  exception,  and 
which  paragraph  contains  the  portion  last  excepted  to  and  also  said 
resolution. 

The  eighteenth  exception  is  to  the  allegations  that  the  afore- 
said resolution  was  not  only  a  violation  of  the  aforesaid  orders  of 
this  court  and  of  the  law  of  the  land,  but  it  was  also  a  direct  violation 
of  the  act  entitled  *' An  act  for  the  better  security  of  depositors  in 
savings  banks,"  and  the  supplements  thereto,  inasmuch  as  it  ordered 
the  loaning  of  the  proceeds  of  said  bonds  of  the  United  States  whose 
market  value  considerably  exceeded  their  par  value,  upon  collateral 
security  to  an  amount  greatly  in  excess  of  fifteen  per  cent  of  the  whole 
deposits  held  by  said  institution,  and  when,  to  the  knowledge  of  said 
managers,  more  than  said  fifteen  per  cent  had  already  been  loaned ; 
and  that  from  the  time  of  the  passage  of  said  res(»lution  to  said  15th  of 
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May,  1884,  the  said  funding  committee,  or  some  of  them,  with  the 
consent  of  the  said  managers,  constantly  loaned  from  at  least  thirty  per 
centum  of  the  total  deposits  of  said  institution,  on  collateral  secunt^, 
in  direct  contravention  of  the  said  act,  and  that  the  fact  that  said 
illegal  loans,  upon  pledge  of  collateral,  were  being  made  was  known 
to  all  the  members  of  the  board,  and  that  all  said  members  assented  to 
the  making  of  the  same. 

The  nineteenth  exception  is  to  the  allegation  that  said  committee  or 
some  of  its  members  had  sold  of  said  four  per  cent  bonds,  bonds  to 
the  amount  of  $200,000,  par  value ;  and  two  weeks  after  bonds  to 
the  amount  of  $220,000,  par  value;  and  of  said  four  and  a  half 
per  cent  bonds,  bonds  to  the  amoxmt  of  $5,000,  par  value;  and 
that  the  said  resolution  of  August  ninth  was  intended  to  apply  to  and 
sanction  said  loan. 

The  twentieth  exception  is  to  the  allegation  that  on  the  day  of  the 
sale  of  said  bonds,  to  the  amount  of  $200,000,  viz.,  8th  of  August, 

1882,  the  proceeds  of  said  sale  with  other  moneys,  amounting  in  all  to 
$350,000,  were  unlawfully  lent  to  Victor  Newcomb  upon  the  pledge 
of  certain  railroad  bonds  of  foreign  cx)rporations  and  bonds  of  tie 
United  States  of  the  par  value  of  $10,000. 

The  twenty-first  exception  is  to  the  allegation  that  on  the  day  of  sale 
of  bonds  of  the  United  States  to  the  amount  of  $225,000,  viz.,  23d 
August,  1882,  $270,000  were  unlawfully  loaned  either  to  the  Merchants' 
National  Bank  or  to  E.  II.  Harreraan  &  Co.,  upon  pledge  of  certain 
railroad  securities,  naming  them,  foreign  corporations,  which  securities 
were  allowed  to  remain  with  the  said  Merchants'  Bank,  and  under  their 
control. 

The  twenty-second  exception  is  to  the  allegations  that  these  two  last- 
mentioned  loans  remain  outstanding,  when  they  were  paid,  and  that 
the  securities  purporting  to  secure  these  loans  were  recorded  in  the 
books  of  the  institution,  and  were  known  to  and  seen  by  the  auditing 
committee  when  they  made  their  quarterly  examination  in  January, 

1883,  and  were  returned  in  detail  under  oath  by  three  of  the  members 
of  that  committee,  to-wit:  Algernon  S.  Hubbell,  Henry  H.  Miller 
and  Francis  Mackin,  as  well  as  by  the  president,  Daniel  Dodd,  in  their 
annual  report  to  the  secretary  of  State,  made  in  that  month. 

The  twenty-third  exception  is  to  the  allegations  that  during  all  the 
time  from  January  1,  1881,  to  the  time  when  the  bank  ceased  to  do 
business,  they  constantly  publislied  in  the  newspapers,  for  the  purpose 
of  attracting  new  deposits,  that  they  were  acting  under  and  pursuant 
to  the  special  order  of  this  court ;  and  that  by  the  fourth  article  of  the 
by-laws  it  was  directed  that  the  said  funding  committee  should  keep  a 
minute  of  their  proceedings  and  report  the  same  to  the  stated  meetings 
of  the  board  ;  and  that  for  twenty  years  prior  to  1882  the  said  minutes 
contained  a  minute  of  such  transactions,  but  that  after  that  time  the 
more  important  loans  and  investments,  and  particularly  the  illegal  loans 
mentioned  in  said  bill,  were  not  recorded  in  said  minutes;  that  these 
minutes  continued  to  be  read  at  the  meetings  of  the  board,  and  all  the 
members  of  the  board  from  statements  lianded  them  from  tlie  book, 
which  were  always  put  upon  the  tables  at  said  board  meetings,  pursuant 
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to  a  resolution  set  forth  in  the  bill,  had  snfficient  information  respect- 
ing such  unrecorded  transactions,  to  put  them  n|)on  inquiry,  and  that  their 
fauure  to  prosecute  such  inquiry,  that  they  might  be  able  to  approve 
or  disapprove  the  course  of  the  committee  in  making  them,  constitute 
such  negligence  as  makes  them  answerable  for  all  loss  resulting  from 
such  failure  on  their  part ;  and  that  by  the  charter  the  said  managers 
had  a  right  to  agree  to  all  removals  ana  new  appointments  ;  by  reason 
of  which  the  depositors  had  no  control  over  saia  managers,  and  no  voice 
in  the  disposition  of  the  assets  of  said  institution ;  and  that  by  the 
charter  the  management  of  said  institution  is  intrusted  to  the  whole 
board  without  power  to  devolve  its  duties  upon  any  member,  and  that 
said  depositors  nave  a  ri^ht  to  the  judgment  of  the  entire  board  as  to 
how  the  fund  should  be  mvested,  and  tnat  if  said  board  sees  fit  to  pro- 
vide a  particular  committee  to  make  investments,  the  ultimate  respon- 
sibility, therefore,  lies  with  the  board,  the  said  oonmiittee  being  only 
the  agent  of  the  board. 

The  twenty-fourth  exception  is  to  the  allegation  showing  that  in  his 
dealings  with  F.  and  H.  he  did  not  intend  to  release  the  managers,  and 
that  FT  and  H.  and  the  managers  were  severally  and  jointly  liwle. 

I  have  thus  given  the  substance  of  the  matters  excepted  to,  because 
there  is  no  certainty  of  a  just  conclusion  without  such  matters  before 
the  mind. 

The  view  which  seems  to  me  to  be  the  correct  one  renders  it 
unnecessary  for  me,  at  this  stage  of  the  proceedings,  to  consider  sepa- 
rately the  exceptions  presented  by  the  executors  of  Beeves,  or  to  make 
any  distinction  in  their  behalf,  although  their  testator  died  before  the 
main  charge  on  which  the  bill  rests,  if  I  am  right  in  my  condusions, 
then  most  especially  ought  the  charges  in  the  bill  as  to  Keeves'  negli- 
gence stand,  for  otherwise  there  would  be  nothing  upon  which  to  found 
any  liability  against  his  executors.  I  take  it  that  this  must  have  been 
the  judgment  of  the  court  of  errors  on  this  point 

Are  the  matters  so  set  forth  subject  to  exceptions,  because  imperti- 
nent or  scandalous?  In  Camden  dk  Amhoy  It.  R.  Co.  v.  Stewart^  6 
C.  E.  Gr.  484,  485,  in  delivering  the  opinion  of  the  court  of  errors  and 
appeals  the  chief  justice  said  :  ^^  It  is  always  to  be  remembered  that  a 
bill  in  equity  has  a  two-fold  purpose.  The  first  is  to  brinj^  before  the 
court  and  to  put  in  issue  the  facts  upon  which  the  complainant's  right 
to  relief  rests  ;  thus  far  the  bill  is  equivalent  to  a  declaration  in  an 
action  in  the  common-law  courts ;  but  it  is  likewise  an  examination  of 
the  defendant  for  the  purpose  of  obtaining  evidence  to  establish  the 
plaintiffs  case,  or  to  counterprove  the  defense  which  it  is  supposed 
may  be  set  up  in  the  answer.  I  think,  therefore,  the  general  rule  must 
be,  that  the  complainant  must  be  permitted  to  set  forth  any  fact,  the 
admission  of  which  by  the  defendant  will  ^,  either  to  establish  the 
complainant's  own  case,  or  overturn  that  of  his  adversary  .  .  The  tes- 
timony sought  for  must  in  some  way  appear  to  be  of  use  to  the  parties 
seeking  it,  otherwise  it  is  useless  in  the  case  and  serves  but  to  cumber 
the  record    ...    I  fullv  concur  in  the  view  upon  this  subject  of  Mr. 


Vice-Chancellor  Bruob,  in  Damsv,  Cripm^  2  Yonnge&  Coll.  Chy.  443, 
expressed  in  the  following  terms :     "  The  court  in  cases  of  imperti- 
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nonce  ought,  before  expun^ng  the  matter  allied  to  be  impertinent,  to 
be  especially  clear  that  it  is  such  as  ought  to  be  struck  out  of  the 
record,  for  this  reason,  that  the  error  on  the  one  side  is  irremediable, 
on  the  other  not.  If  the  court  strikes  it  oat  of  the  record  it  is  gone ; 
and  the  party  may  have  no  opportunity  of  placing  it  there  again. 
Whereas  if  it  is  left  on  the  record  and  is  prolix  or  oppressive,  the  court, 
at  the  hearing  of  the  cause,  has  power  to  set  the  matter  right  in  point 
of  costs.  In  the  same  case  in  the  court  below,  the  chancellor's  expres- 
sions were  in  harmony  with  those  above  expressed.  4  C.  E.  Gr.  343. 
See,  also,  MechaiiM  Bank  v.  Levy^  3  Paige,  606  ;  Hawley  v.  Wolver- 
iorij  5  id.  522.  In  this  case  the  court  says  l^e  complainant  may  state 
any  matter  of  evidence  in  the  bill,  or  any  collateral  lact,  the  admission 
of  which,  by  the  defendant,  may  be  material  in  establishing  the  general 
allegations  of  the  biQ  as  a  pleadine,  or  in  ascertaining  or  determining 
the  nature  and  extent,  or  the  kind  of  relief  to  which  the  complainant 
may  be  entitled,  consistently  with  the  case  made  by  the  bill ;  or  which 
may  legally  influence  the  court  in  determining  the  question  of  costs. 
And  w^ere  any  alle^tion  or  statement  contained  in  the  bill  may  thus 
affect  the  decision  oi  the  cause  if  admitted  by  the  defendant  or  estab- 
lished by  proof,  it  is  relevant,  and  cannot  be  excepted  to  as  imperti- 
nent. Chancellor  Kent  in  Woods  v.  Morrelly  1  Johns.  Ch.  103  says  : 
"  The  best  test  by  which  to  ascertain  whether  the  matter  be  imperti- 
nent is  to  try  whether  the  subject  of  the  allegation  could  be  put  in 
issue  and  would  be  matter  proper  to  be  given  in  evidence  between  the 
parties." 

These  principles  must  be  my  guide.  Are  the  allegations  excepted  to 
material?  Do  they  tend  to  establish  the  complainant's  case!  Are  they 
pertinent  to  the  main  issue?  What  is  the  complainant's  case,  as  made 
by  the  bill,  supposing  it  to  be  complete,  independent  of  the  allegations 
excepted  to?  Itistnat  the  manners  of  this  institution  made  illegal 
loans  of  the  monies  and  bonds  of  the  institution,  to  Fisk  <fe  Hatch, 
whereby  loss  resulted,  and  the  prayer  is,  that  said  manager  may  be 
decreed,  by  their  aforesaid  negligence  and  illegal  acts  and  breaches  of 
trust,  to  have  occasioned  the  loss  suffered  by  said  institution,  at  the 
hands  of  Fisk  &  Hatch.  The  bill  is  aimed  at  all  of  the  managers. 
But  I  learn  from  the  bill  that  all  of  the  managers  did  not  join  in  the 
physical  act  of  handing  over  the  money  and  bonds  to  Fisk  <fe  Hatch, 
nor  did  they  all  join,  by  voice  or  vote,  in  directing  them  to  be  handed 
over.  How  then  can  they  all  be  charged  ?  It  seems  to  me,  only  by 
showing  that,  although  not  present  in  person,  and  not  seeing  or  hearing 
the  acts  or  speech  of  the  parties  immediately  engaged,  they  had  such 
knowledge,  or  ought  to  have  had,  of  many  other  similar  transactions 
recent  and  remote,  as  to  render  them  liable  to  the  charge  of  negligence 
in  the  principal  act  so  complained  of ;  only  by  showing  that  the  insti- 
tution bad  been  placed  in  such  imminent  peril  as  to  make  it  absolutely 
necessary  for  these  same  managers  to  invoke  the  aid  of  this  court,  in 
averting  the  threatened  storm,  which  occasion  was  a  warning  that 
should  not  only  never  have  been  forgotten,  but  which  was  enough  to 
arouse  to  the  most  constant  vigilance ;  only  by  showing  that  they  had  been 
warned  by  repeated  acts  of  their  company's  managers,  most  glaring  and  ^ 
VoL.vnL^69 
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conspicuous  for  their  illegality  and  disregard  of  law  ;  only  by  showing, 
that  after  this  warning,  and  after  these  illegal  acts,  the  books  of  the  insti- 
tution, either  by  the  record  of  events  therein  contained,  or  by  the  abeence 
of  such  record,  were  daily  advertising  the  illegal  acts  of  the  acting  man- 
agers, to  the  professed  non-acting,  and  admonishing  the  latter  to  be  up  and 
doing  for  the  salvation  of  their  trust ;  only  by  showing  in  these  and 
other  ways  that  the  non-acting  managers  were  not  only  indifferent  in 
the  law  as  to  their  exalted  trust,  but  turned  their  backs  upon  the  light 
which  would  have  unerringly  led  them  to  the  truth,  and  walked  in  the 
darkness  of  ignorance  from  choice.  It  seems  most  clear  that  facts 
illustrating  enm  principles  can  be  proved  to  establish  a  charge  of  liability 
because  of  negligence.  It  seems  equally  clear  that  such  facts  are  most 
pertinent.  I  cannot  read  any  of  the  parts  of  this  bill  without  some  such 
important  fact.  No  exception  can  prevail  without  striking  from  the 
record  some  material  charge. 

The  argument  is  to  the  eflfect  that  it  does  not  follow  that  the  sentinel 
was  asleep  at  his  post  on  the  occasion  of  a  surprise  and  disaster,  because 
he  had  repeatedly  been  caught  sleeping  before ;  true,  but  if  there  be 
no  other  way  of  accounting  for  the  surprise  and  overthrow,  then  the 
fact  of  daily  indulging  in  the  drowsy  habit  will  lend  great  strength  to 
the  already  strong  conviction.  Certain  it  is  that  if  the  sentinel  had 
been  at  his  post  and  awake  to  his  duty  there  could  not  have  been  a  sur- 
prise. The  insistment  is  that  every  such  illegal  or  fraudulent  act  is 
wholly  independent  of  every  other,  and  that  tnere  is  no  such  thing  as 
establishing  the  existence  of  the  one  because  of  the  other,  however 
much  two  or  more  of  them  may  be  similar,  or  however  much  they  may 
fipring  from  the  same  desires  or  conditions,  or  however  much  they  may 
involve  the  same  methods  of  accomplishment  or  the  same  elements  of 
disaster  and  loss.  While  this  is  true  ordinarily,  it  is  not  universally. 
There  are  well-established  exceptions,  resting  not  only  on  high  author- 
ity but  on  sound  reasoning,  although  the  question  of  correct  pleading 
was  not  involved.  A  useful  general  principle  is  forcibly  presented  in  the 
case  of  JV.  T.  cJ&  N.  H.  R,  It,  Co.  v.  Schuyler,  34  N.  Y.  30.  One  of  the 
principal  questions  discussed  was  as  to  the  liability  of  a  corporation  for 
the  fraudulent  issue  of  stock  by  one  of  its  directors  who  was  also 
its  agent.  The  court  said :  "  A  corporation  is  liable  to  the  same  extent 
and  under  the  same  circumstances  as  a  natural  person  for  the  conse- 
quences of  its  wrongful  acts,  and  will  be  held  to  respond,  in  a  civil 
action,  at  the  suit  of  an  injured  party,  for  every  grade  and  description 
of  forcible,  malicious,  or  negligent  tort  or  wrong  which  it  commits, 
however  foreign  to  its  nature,  or  beyond  its  granted  power  the  wrongful 
transaction  or  act  may  bo."  Id.  49.  Again :  The  law  always  imposes  on 
every  one  who  attempts  to  do  any  thing,  even  gratuitously  for  another, 
some  degree  of  care  and  skill  in  the  performance  of  what  he  has  under- 
taken. .  .  Mere  negligence,  where  there  is  no  obligation  to  use  care, 
as  where  a  man  digs  a  pit  upon  his  own  land  and  leaves  it  open,  affords 
no  ground  of  action,  but  where  there  is  any  thing  in  the  circumstances 
to  create  a  duty  to  the  individual  or  to  the  public,  any  neglect  to  per- 
form that  duty  from  which  injury  arises  is  actionable."  Id.  62,  53.  In 
that  case  Schuyler  was  the  president  of  the  company  and  a  director. 
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In  1847  he  was  appointed  transfer  agent  at  New  York,  subject  only 
to  the  bj-laws.  The  board  handed  over  to  Schuyler  all  the  power  the 
directors  themselves  possessed.  For  more  than  seven  years  they  left 
to  him  the  unchecked  and  unquestioned  management  of  the  enormous 
business  of  this  transfer  office.  The  frauds  commenced  in  1848,  and 
were  carried  on  until  1854.  In  same  manner  the  excessive  and  fraudu- 
lent issues  were  all  made  good  in  October  in  the  year  1853.  From 
that  date  excessive  transfers  again  appear.  From  1848  to  1854  all  these 
frauds  were  written  down  in  the  books  of  the  company.  A  proper 
examination  of  the  books  would  have  shown  at  any  time  the  over-issue 
of  certificates.  It  did  not  appear  that  any  other  director  than  Schuy- 
ler had  personal  knowledge  of  his  personal  acts.  "  But  it  was  also 
found  that  the  directors  were  guilty  of  negligence  in  not  making  any 
examination  of  the  books,  or  of  the  conduct  of  the  transfer  office." 
Id.  59.  The  court  adds :  "  It  is  apparent  that  the  use  of  ordinary 
care  and  diligence  at  any  time  after  March,  1848,  would  have  disclosed 
that  Schuyler's  management  was  fraudulent,  both  as  to  the  company 
and  the  public,  and  likely  to  lead  to  the  disasters  that  have  fallen  upon 
it.  It  is  a  mistake  to  suppose  that  his  frauds  commenced  in  October, 
1853.  They  were  equally  gross  in  turpitude,  though  not  in  amount, 
for  a  period  of  five  years  before  that  date,  and  notmng  but  the  ability 
of  the  company  to  increase  the  capital,  from  two  and  a  half  to  three 
millions,  has  prevented  all  excesses  beyond  the  first-named  sum  from 
falling  under  the  same  ban  of  utter  spuriousness.  The  arrangement, 
by  virtue  of  which  the  transfer  made  on  false  certificates  before  the 
increase  of  the  capital  became  genuine  stock,  may  have  been  made  in 
iffnorance,  but  it  was  an  ignorance  based  on  negligence  so  gross  that 
the  fact  becomes  as  potent  as  though  the  truth  had  been  known.  It 
may  have  been  in  ignorance  that  the  company  received  the  benefit  of 
large  sums  raised  by  Schuyler  indiscriminately  on  genuine  and  spuri- 
ous certificates.  Charity  may  grant  that,  but  equity  cannot  disregard 
the  fact,  for  it  was  a  duty  to  be  wise.  It  is  transparent  throughout 
the  case  that  the  board  of  directors,  by  passive  submission  or  active 
surrender,  handed  over  to  Schuyler  the  suostance  of  all  their  authority 
relating  to  the  business  in  New  York,  and  then,  for  nearly  seven  years, 
laid  down  to  sleep  in  supine  indifference  at  his  feet.  Aroused  by  the 
shock  of  the  calamity  which  their  folly  has  induced,  are  they  now  to 
look  calmly  over  the  wreck,  with  no  answer  to  its  innocent  victims,  but 
that  of  Macbeth  to  the  Ghost  of  Banquo  ? 

If  the  managers  faithfully  perform  their  duty,  said  Strong,  J.,  in 
Beers  v.  Phcmix  Olaas  Co,^  14  Barb.  360,  they  exercise  constant  and 
vigilant  supervision  over  the  acts  of  their  officers,  and  where  such  acts 
are  unauthorized  or  in  opposition  to  their  will,  they  should  and  prob- 
ably do  direct  their  discontinuance,  and  in  case  of  willful  and  palpable 
violation  of  duty,  dismiss  the  agent  If  the  ^  directors  of  a  company, 
no  matter  whether  through  inattention  or  otherwise,  suffer  its  subor- 
dinate officers  to  pursue  a  particular  line  of  conduct  for  a  considerable 
period  without  objection,  tney  are  as  much  bound  to  those  who  are  not 
aware  of  any  want  of  authority  as  if  the  requisite  power  had  been 
directly  conferred.     I  cannot  bring  my  mind  to  the  belief  that  equity 
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attaches  do  consequences  to  such  negligence  upon  the  idea  that  it  is 
not  sufficiently  proximate  as  a  cause  of  the  injury  ...  A  wrong 
which  ordinary  care  will  prevent  is  in  a  legal  sense  caused  by  the 
omission  of  that  care  where  it  is  the  duty  to  use  it.  At  any  stage  a 
discovery  of  Schuyler's  past  frauds  would  have  arrested  his  career  of 
crime  .  .  .  An  examination  was  a  duty,  because  it  was  the  obvious 
dictate  of  good  sense  as  the  easiest  and  safest  check  upon  the  agent's 
conduct.  The  long-continued  and  reckless  omission  was,  therefore,  a 
culpable  negligence,  without  the  concurrence  of  which  Schuyler  could 
not  have  committed  the  frauds  by  which  the  defendants  have  suffered.'* 
Id.  57,  58,  59.  Although  no  questions  arose  as  to  the  pleadings,  I 
state  the  facts  and  the  views  of  judges  of  great  learning  and  experience, 
to  show  that  they  regarded  acts  of  negligence  daring  many  years  prior 
to  the  one  complaint  of,  not  only  as  relevant  to  the  main  issue,  but  as 
most  important.  And  being  relevant  and  so  important,  the  allegations 
of  such  facts  cannot  possibly  be  in  conflict  with  the  rules  above  laid 
down.  See  CuUing,  Re(fr,  Y.Marlor,  78  K  Y.  454-458;  Bruff  v. 
MaU^  36  id.  205 ;  Naiioiwl  Bcmk  v.  Oraham^  100  U.  S.  699,  and 
cases  cited. 

Beside  the  instances,  so  striking,  just  given,  there  are  many  other 
illustrations  of  like  methods  in  establishing  charges  against  defendants. 
In  N.  F.  MuL  Life  Insurance  Co,  v.  Armstrong^  117  U.  S.  591, 
598,  the  court  allowed  the  company  to  show  that  Hunter's  purpose  was 
to  cheat  and  defraud  the  company  by  showing  that  he  had  effected 
insurance  upon  the  life  of  Armstrong  in  other  companies  at  or  about 
the  same  time.  "  A  repetition  of  acts  of  the  same  character  naturally 
indicates  the  same  purpose  in  all  of  them."  In  this  case  are  cited 
Castle  V.  BuLlard^  23  How.  172,  186,  where  the  defendants  were 
charged  with  having  fraudulently  sold  the  goods  of  the  plaintiff.  Evi- 
dence that  they  had  committed  sunilar  frauaulent  acts,  at  or  about  the 
same  time,  was  allowed,  with  a  view  to  establish  their  alleged  intent 
with  respect  to  the  matters  in  issue.  To  the  same  effect  is  J^inooln  v. 
ClaJKn,  7  Wall.  132 ;  Cary  v.  HotaUing,  1  Hill,  811 ;  BvO^  v.  Wat- 
kvnSjlZ  Wall.  456,  464,  in  which  case  this  language  is  employed :  "  In 
actions  for  fraud  large  latitude  is  always  given  to  tne  admission  of  evi- 
dence. If  a  motive  exists  prompting  to  a  particular  line  of  conduct, 
and  it  be  shown  that  in  pursuing  that  line  a  defendant  has  deceived 
and  defrauded  one  person,  it  may  justly  be  inferred  that  similar  con- 
duct toward  another,  at  or  about  tne  same  time  and  in  relation  to  a 
like  subject,  was  actuated  by  the  same  spirit."  See,  also,  BoUondey  v. 
TJ.  S.,  1  Story,  135,  144 ;  Benham  v.  Cartfy  11  Wend.  83 ;  Jackson  v. 
Timmermany  12  id.  299;  Jf/'efv.  LandiSy  3  East  Rep'r,  162 ;  S.  C, 
1  Cent.  Rep'r,  133 ;  Blake  v.  The  Albion  Life  Aesur.  Soc.,  4  C.  P. 
Div.  94,  and  30  Eug.  Eep.  417.  I  think  the  argument  of  the  ludges 
in  this  case  deserves  special  attention.  See,*also,  Hall  v,  Nayvor^  18 
N.  T.  588  ;  Allison  v.  Mathew,  8  Johns.  235. 

But  it  may  be  said  that  none  of  these  cases  are  analogous  to  the  one 
under  consideration;  true,  not  precisely  in  all  the  facts  or  circum- 
stances, but  that  does  not  impair  or  destroy  the  reasoning.  The  cases 
cited  show  that  the  courts  allowed  the  introduction  of  evidence  of  other 
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similar  transactions,  with  other  parties,  by  the  defendant  to  establish,  by 
a  general  course  of  dealing,  his  mind,  intent  or  purpose ;  to  establish  that 
in  every  such  transaction,  before  tiie  one  in  question,  the  defendant 
intended  to  perpetrate  a  fraud  or  wrong ;  and  thus  enable  the  plaintiff  to 
make  his  case,  or  the  defendant,  as  in  the  Armstrong  case,  atwra^  to  make 
his  defense.  The  reasoning  is  that  the  law  is  as  full  of  examples  of  liability 
of  individuals  from  non-action,  silence,  inattention, or  passive  submission, 
4IS  from  the  most  pronounced  action.  If  the  former  conditions  appear, 
then,  in  many  cases,  the  law  imputes  the  state  of  mind  or  the  intent, 
with  as  little  nesitation  and  with  as  great  certainty  as  in  the  latter.  If 
the  owner  of  land  set  fire  to  his  own  straw  or  brush  on  his  own  land, 
and  the  fire  is  natundly  communicated  to  his  neighbor's  buildings  ana 
destroys  them,  the  law  holds  him  who  set  his  own  brush  on  fire  as  liable 
for  damages  as  though  he  had  directly  set  fire  to  said  buildings.  Again, 
if  the  owner  of  an  animal  knows  that  it  has  a  vicious  propensity  ana 
has  frequently  indulged  it  to  the  injury  of  others,  the  law  cnarges  such 
owner  with  the  intent  to  commit  wrong  and  compels  him  to  answer  in 
damages.  So  in  the  case  before  me,  if  the  allegations  of  the  bUl  be 
proved,  the  law  will  impute  to  the  defendants  an  intention  to  commit 
a  wrong. 

Hence,  in  my  judgment,  it  is  in  the  highest  degree  proper  that  the 
grounds  on  which  the  complainant  rests  his  claim  should  appear  in  his 
bill.  In  such  case  the  defendant  is  entitled  to  be  informed,  by  the 
record,  of  the  principle  upon  which  he  is  charged  and  of  the  facts  which 
bring  him  within  such  principle.  I  cannot  recall  any  declaration  at  law 
or  any  bill  in  equity  that  has  ever  been  deemed  suflacient  without  both 
of  these  appearing  in  them  ;  in  most  cases  the  principle  upon  which  the 
judgment  rests  arises  from  the  facts  as  stated.  In  Addison  on  Torts  it 
is  said :  "  When  the  declaration  is  for  a  breach  of  duty,  the  facts  creat- 
ing the  duty  should  be  set  forth  in  the  declaration.  It  is  not  enough 
to  state  that  it  was  the  duty  of  the  defendant  to  do  the  act  which  he  is 
stated  to  have  neglected  to  do."     §  1338,  p.  114:7. 

While  it  is  time  that  the  case  of  WiUiamSy  Redr^  v.  McKay  et  al.y 
13  Stew.  Eq.  189,  was  disposed  of  on  demurrer  and  not  on  exceptions, 
it,  nevertheless,  seems  to  me  that  every  word  and  line  of  the  opinion  of 
the  chief  justice  go  toward  sustaining  the  bill  in  the  case  before  me, 
and  consequently  to  declare  that  the  exceptions  are  not  well  taken. 
Note  the  explicit  statements  and  reasoning  of  the  chief  justice  :  "  Nor 
do  I  find  any  thing  in  the  charter  now  before  us  that  curtails  or  limits 
the  responsibility  thus  defined.  There  appears  to  be  neither  provision 
nor  expression  in  this  law  that  indicates  a  legislative  intention  to 
absolve  any  of  these  managers  from  the  duties  and  responsibilities 
generally  inherent  in  the  office  filled  by  them.  The  charter  required 
tne  defendants  to  meet  at  least  twice  a  year  as  a  board  of  managers, 
and  such  regulation  was  almost  entirely  useless,  unless  on  such  occa- 
sions it  was  their  duty  to  supervise  the  conduct  of  their  committees, 
and  to  look  generally  into  the  affairs  of  the  company.  There  is  no 
ground  for  tne  belief  that  it  was  the  intention  of  the  legislature  that 
none  but  such  managers  as  acted  on  committees  should  have  the  charge 
of  the  affairs  of  the  bank.     The  only  guaranty  given  to  depositors  con- 
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sisted  in  the  reputation  of  its  managers  with  respect  to  probity  and 
fiscal  ability^  and  such  guaranty  was  a  mere  snare  if  more  Uian  two 
thirds  of  such  oflScers  were  to  have  no  substantial  part  in  the  manage- 
ment." 

Nor  did  the  court  of  error  and  appeals  in  this  case  consider  that  the 
inquiry  was  limited  to  the  transactions  which  resulted  in  loss,  but  went 
so  far  as  to  brush  away  the  statute  of  limitations  that  the  inquiry  might 
be  extended  over  the  widest  field. 

I,  therefore,  conclude  that  none  of  the  exceptions  are  well  taken. 
There  may  be  a  redundancy  of  expression  of  words  or  phrases,  or  parts  of 
sentences  within  the  portions  of  the  bill  excepted  to,  but  the  exceptions 
cover  other  matter  pertiuent  to  the  issue,  and,  therefore,  the  whole 
must  stand,  since  in  such  case  all  the  ground  covered  by  the  exception 
must  stand  or  fall  together.  Finding,  as  I  do,  that  none  of  the  excep- 
tions are  well  taken  for  impertinence,  I  am  not  required  to  consider 
whether  any  of  the  same  exceptions  are  well  taken  on  the  ground  of 
scandal. 

I  will  advise  that  the  exceptions  be  overruled,  with  costs. 

Exceptions  overruled. 


Tbottsb  v.  Hecksoheb. 

November,  1886. 

The  complainant  agreed  to  mine  and  deUver  to  the  defendants  ore  oontaininf- 
twenty-six  per  cent  of  oxide  of  zinc,  which  he  did,  and  which  they  accepted, 
without  objections  on  account  of  moisture  in  the  zinc  produced  therefrom  by 
the  defendants,  until  after  the  expiration  of  three  years.  ffM,  that  the  defend- 
ants are  estopped.  Held,  also,  that  the  complainant  was  not  accountable  for 
the  moisture  wnich  might  appear  in  the  zinc,  as  assayed  by  defendants  since  he 
only  agreed  to  deUver  ore  containing  a  certain  percentage  of  zinc,  no  other  con- 
dition oeing  agreed  upon  by  the  contract. 

C.  <k  E.  Wayne  Parker^  for  complainant  C,  D.  Thompson  and 
Oeorge  Northrop^  for  defendants. 

BiBD,  V.  0.  The  defendants  come  in  by  their  petition  in  a  cause 
which  has  been  pending  for  several  years,  and  ask  the  court  to  award 
them  compensation,  to  be  paid  or  allowed  by  the  complainant,  for  the 
moisture  which  is  found  in  the  oxide  of  zinc  extracted  from  ore  known 
as  Franklinite,  sold  to  them  by  the  complainant.  Juno  2,  1881,  T- 
agreed  with  H.  that  he  was  in  the  undisturbed  and  undisputed  posses- 
sion of  a  certain  mine  containing  said  ore ;  that  he  held  said  mine  by 
virtue  of  a  lease  for  the  term  of  thirty  years  from  March  6,  1877- 
The  contract  between  these  parties  covered  all  that  period  from  June 
2,  1881,  a  period  of  about  twenty-seven  years ;  this  alone  shows  the 
question  involved  is  one  of  great  importance,  since  defendants  claim 
fliat  they  suflFer  several  thousand  dollars  loss  everv  year. 

By  the  contract,  T.  agreed  to  deliver  twelve  thousand  tons  of  said 
Franklinite  ore,  in  regular  monthly  shipments  of  one  thousand  tons  or 
thereabout,  each  month  to  said  H.,  on  board  the  railroad  cars  at  Frank- 
lin, a  place  hard  by  the  mine.  T.  also  agreed  that  all  the  said  ore  so 
delivered  should  contain  at  least  twenty-six  per  cent  of  oxide  of  zinc 
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It  was  2igreed  that  H.  shonld  not  be  compelled  to  take  or  pay  for  anv 
ore  containing  less  than  twenty-six  per  cent  of  oxide  of  zinc.  Although 
there  was  a  serious  question  l>etween  the  parties  as  upon  whom  should 
devolve  the  responsibility  of  making  the  proper  assays  to  determine 
the  percentage  of  oxide  of  zinc,  yet  the  defendants  undertook  this 
responsibility,  to  which  T.  submitted  without  complaint,  for  some 
time ;  which  action  upon  the  part  of  both  T.  and  the  defendants  led 
the  court  of  errors  and  appeals,  in  the  cause  wherein  this  petition  is 
Sled^Trotter  v.  Heckacher^  40  N.  J.  Eq.  612 — to  decide  that  the  respon- 
sibility for,  and  the  right  to  make,  the  assay  belonged  to  H.  As  will 
appear  in  the  principal  case,  disputes  arose  between  the  parties  respect- 
ing the  sampling  and  assaying  of  these  ores.  The  case  shows  that 
hundreds  of  pages  of  testimony  were  taken  upon  these  branches  of  the 
case.  Fully  two  years  elapsed  before  the  question  respecting  moisture 
was  raised. 

For  three  years,  at  least,  the  defendants,  who  now  raise  this  ques- 
tion, were  in  receipt  of  these  ores,  and  had  the  assaying  done  at  their 
own  works,  and,  to  some  extent,  under  their  own  supervision.  These 
facts,  I  think,  are  worthy  of  consideration ;  for  it  seems  to  me  that  the 
defendants  are  estopped  from  raising  this  question,  under  the  circum-. 
stances  of  this  case,  after  this  lapse  of  time,  and  after  they  have  received 
such  large  quantities  of  ore,  and  made  the  assays  of  the  oxide  of  zinc 
therein. 

But  again,  has  T.  fulfilled  his  contract,  which  was  to  ship  ore  con- 
taining at  least  twenty-six  per  cent  of  oxide  of  zinc  ?  It  seems  to  me 
that  he  has.  He  agreed  to  deliver  upon  the  cars  ore  containing  at 
least  twenty-six  per  cent  of  oxide  oi  zinc.  The  ore  was  to  contain 
twenty-six  per  cent  of  the  oxide  of  zinc  Nothing  else  is  said  about 
the  zinc;  its  character  or  quality  is  not  mentioned.  It  is  not  said 
whether  the  zinc  shall  be  pure,  fine  or  superfine ;  of  a  middling  grade, 
or  of  the  highest  grade ;  nor  whether  it  snail  be  absolutely  dry ;  nor  is 
any  other  condition  agreed  upon.  I  think  that  the  defendants  are  in 
the  same  situation  as  mough  tney  had  contracted  for  com  or  other  grain 
to  be  delivered  to  them  as  soon  as  threshed  from  the  stock  in  the  neld, 
rather  than  grain  which  had  been  stored  for  a  long  time,  or  which  had 
been  kiln-dried ;  or  had  bought  standing  timber,  or  anv  unseasoned  lum- 
ber, or  any  other  material,  in  its  native  state.  It  is  so  plain  that,  in 
such  case,  the  purchaser  could  not  add  another  term  to  the  contract, 
and  insist  that  ne  bought  the  grain  or  lumber,  or  other  material,  free 
from  moisture,  that  argument  is  unnecessary.  So,  with  the  matter  now 
before  me ;  H.  purchased  the  ore  in  its  natural  state,  to  be  taken  from 
the  bowels  of  the  earth  by  T.,  sampled  it,  and  had  it  assayed  and 
reported  that  it  produced  a  given  percentage  of  oxide  of  zinc.  All  that 
T.  agreed  to  do  was  to  mine  and  deliver  the  ore  on  the  cars.  This  he 
did.  In  my  judgment  T.  performed  his  contract  in  this  respect,  and 
that  the  defendants  are  not  entitled  to  any  allowance  on  account  of 
the  moisture  that  the  zinc  may  contain  after  it  has  been  extracted  by 
assaying. 

I  will  advise  an  order  denying  the  motion. 
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NEW  YORK  COURT  OF  APPEAZa. 


Jisx  AND  ANo.,  AppPtSj  V.  Mator,  Exa,  Resp^ts. 

November  23,  1886. 

New  York  City— Suit  in  Equity  to  Vacate  Illegal  Assessment— Money 
Paid  on,  may  be  Recovered — Assessment  Act  1874,  Chapter  813. 

The  act  of  1858,  chapter  888,  as  amended  by  the  act  of  1874,  chapter  812— Con- 
solidation Act,  §  897  —  relating  to  assessments  for  local  improvements  in  the  citj 
of  New  York,  provides  as  follows :  *'  Hereafter  no  suit  or  action  in  the  nature  of 
a  bill  in  equity  or  otherwise  shall  be  commenced  for  the  vacation  of  any  assess- 
ment in  said  city,  or  to  remove  a  cloud  upon  title,  but  owners  of  property  shall 
hereafter  be  confined  to  their  remedies  in  such  cases  to  the  proceedings  under 
the  act  hereby  amended."  ffeld,  that  said  statute  onlv  applied  where  an 
existing  lien  was  created  by  the  assessment,  and  that  a  suit  In  equity  was  main- 
tainable to  vacate  an  illegal  assessment,  and  to  recover  back  the  money  paid 
thereon.  The  money  mtiy  be  recovered  back  although  the  assessment  has  not 
been  formally  vacated.  If  such  vacation  is  necessary,  the  relief  may  be  granted 
in  an  action  Uke  the  present. 

An  appeal  from  a  judgment  of  the  general  term,  first  department, 
affirming  a  judgment  of  the  Bpecial  term,  sustaining  the  demnrrer  of 
the  defendants  to  the  plaintins'  complaint. 

The  action  is  brought  to  recover  the  sum  paid  under  coercion  of  law 
and  mistake  of  fact  K>r  an  assessment  which  had  been  imposed  upon 
the  lands  of  the  plaintifEs'  testator,  and  which  assessmeot  was  on  its 
face  valid,  and  constituted  an  apparent  lien  upon  said  lands,  but  which 
said  assessment  was  in  fact  illegal  and  absolutely  void  by  reason  of 
defects  which  were  deho7*8  the  record. 

The  complaint  set  forth  that  the  plaintifiEs  were  the  executrioes  of 
the  will  01  Josiah  Jex;  that  the  lands  described  in  the  complaint 
belonged  to  and  were  part  of  the  estate  of  said  Jex ;  that  on  the  20th 
July,  1876,  an  assessment  for  regulating  and  paving  Broadway  was 
imposed  upon  said  lands  in  the  sum  of  $1,487.02,  which  assessment  was 
upon  its  face  valid,  but  which  was  actually  illegal  and  void  by  reason  of 
certain  defects  which  were  and  are  dehors  the  record. 

These  defects  are  in  extenso  as  follows : 

That  the  improvement,  for  the  Expense  of  which  the  assessment  in 
question  was  imposed,  consisted  of  the  repaving,  re-regulating,  etc.,  of 
firoadway  between  Thirty-second  and  Fifty-ninth  streets,  and  that  the 
work  of  said  improvement  was  performed  by  virtue  of  an  ordinance  of 
the  mayor,  aldermen  and  commonalty  of  the  city  of  New  York,  passed 
during  the  month  of  October,  1873  ;  that  said  street  had  been  once 
regulated,  paved,  etc.,  and  an  assessment  for  the  expense  thereof  imposed 
npon  said  lands  and  paid ;  that  this  improvement  was  a  repavement  of 
the  street,  and  was  never  petitioned  for  by  a  majority  of  the  property- 
owners  ;  that  through  fraud  and  conspiracy  certain  papers  purporting 
to  be  such  a  petition  were  presented  to  the  said  mayor  and  alderm^, 
but  said  papers  were  a  fraud  and  cheat,  and  not  a  genuine  petition ; 
that  the  work  of  repaving,  etc.,  this  street  was  not  ordered  by  a  three- 
fourths  vote  of  the  common  council,  to  be  done  otherwise  than  by  con- 
tract founded  on  sealed  bids,  in  compliance  with  public  notice  by  adver- 
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tisement  as  required  by  law ;  but,  notwithstanding,  the  same  was  per- 
formed under  a  fraudulent,  illegal  and  unlawful  contract  made  by  the 
commissioner  of  public  works,  at  excessive  prices,  and  without  any 
competition ;  and  that  in  ignorance  of  all  these  facts,  said  Josiah  Jex, 
plaintiffs'  testator,  was  compelled  to  and  did  pay  the  said  assessment  ou 
said  lands  on  the  llth  June,  1877,  under  coercion  of  law  and  mistake 
of  fact ;  and  that  the  defendants  now  have  said  money  in  their  possessioi  i . 

Under  the  laws  of  this  State  —  and  especially  of  chapter  335,  section 
115,  of  the  Laws  of  1873  —  no  assessment  could  be  imposed  for  repaying 
any  street  in  the  city  of  New  York,  unless  such  repavement  was  peti- 
tioned for  by  a  majority  of  the  owners  of  property  on  the  line  of  such 
street.  Without  such  a  petition  such  an  improvement,  if  made,  would 
have  to  be  paid  for  by  the  city  at  large.  An  assessment  for  such  an 
improvement,  made  without  such  a  petition,  would  be  absolutely  void. 

Yet  in  this  case  there  was  no  such  petition  ?  The  board  of  assessors 
in  levying  this  assessment,  and  the  board  of  revision  and  correction  of 
assessments  in  confirming  the  same,  acted  without  any  jurisdiction. 
Their  acts  were  absolutely  void  for  that  reason. 

This  work  was  performed  under  the  authority  of  an  ordinance  passed 
in  October,  1873 ;  but  that  ordinance  did  not  authorize  the  commis- 
sioner of  public  works  to  have  the  work  done  in  any  manner  otherwise 
than  by  a  contract,  let  at  a  public  letting,  and  founded  upon  sealed 
bids  made  in  compliance  with  public  notice  by  advertisement.  Yet  the 
commissionerdid let  the  contract  for  this  work  at  a  private  letting, 
without  any  public  notice,  without  any,  save  the  personal  friends  of  the 
commissioner,  having  any  opportunity  to  bid  for  the  same,  and  at 
grossly  excessive  prices. 

Neither  the  board  of  assessors  nor  the  board  of  revision  would  have 
jurisdiction  to  levy  or  confirm  an  assessment  for  an  improvement  the 
work  of  which  was  performed  under  such  a  contract. 

This  was  the  plaintiffs'  complaint.  To  this  the  defendants  demurred 
on  the  ground  tnat  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

Het^hert  A.  Shipman^  for  appellants.     D.  J.  Dean^  for  respondents. 

Andbbws,  J.  Upon  the  facts  averred  in  the  complaint,  the  assess- 
ment imposed  upon  the  lands  of  the  intestate  for  regulating  and  paving 
Broadway,  although  valid  on  its  face,  was  nevertheTess  void  for  want  of 
jurisdiction.  It  was  an  assessment  for  repaving,  and  the  ordinance  of 
the  common  council  directing  the  improvement  was  not  based  upon  a 
petition  of  a  majority  of  the  property-owners,  as  required  by  the  char- 
ter— Laws  of  1873,  chap.  335,  §  115,  The  work  also  involved  an 
expenditure  exceeding  $1,000  and  was  not  let  by  contract,  nor  was  it 
authorized  by  a  vote  of  three-fourths  of  the  members  of  the  common 
council,  which  is  essential  to  justify  a  departure  from  the  general  rule 
requiring  work  invijving  an  expenditure  exceeding  that  amount,  to  be 
done  by  contract  founded  upon  sealed  bids  and  proposals.  The  presen- 
tation of  the  proper  petition  is  the  basis  of  the  jurisdiction  of  the  com- 
mon council  to  incur  an  expense  for  repaving,  reimbursable  by  local 
assessment. 

Vol.  vm.— 70 
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The  statute  requiring  the  presentation  of  a  petition  was  designed  for 
the  protection  of  property-owners.  The  initiation  of  the  improvement 
without  a  petition  was  not  an  irregularity  merely,  but  was  fundamental. 
It  was  a  condition  precedent  to  the  right  to  make  an  assessment  for  the 
improvement,  that  it  should  have  been  petitioned  for  by  the  reonisite 
number  of  property-owners.  See  Matter  of  Emigrant^  Swovngs  JSankj 
75  N.  Y.  389 ;  Matter  of  Wett,  83  id.  543 ;  Matter  of  B.  B.  Co.,  102 
id.  802. 

It  is  alleged  in  the  complaint  that  the  intestate,  bein^  ignorant  of  the 
defects  in  the  proceedings,  was  required  to  pay  and  did  pay  under 
coercion  of  law,  an  assessment  against  his  lands  for  the  improvement 
amounting  to  $1,487.02,  and  that  tne  claim  to  have  the  money  repaid  . 
had  been  duly  presented  to  the  comptroller  and  was  rejected,  and  the 
complaint  demands  judgment  vacating  the  assessment,  and  also  for  the 
amount  paid  thereon  by  the  plaintiff,  with  interest. 

It  is  not  controverted,  that  if  the  assessment  was  ill^l,  a  case  was 
presented  by  the  complaint,  which,  under  the  general  rule  of  law,  enti- 
tled the  plamtiff  to  relief.     Stnuimrgh  v.  Mayo7\  87  N.  Y.  452. 

It  is  contended,  however,  that  the  vacation  of  the  assessment  must 
precede  or  accompany  the  remedy  to  recover  back  the  money  paid,  and 
that  the  remedy  by  action  to  vacate  the  assessment  has  been  taken  away 
by  chapter  812  of  the  Laws  of  1874,  amending  chapter  888  of  the 
Laws  of  1858,  which  declares  that  ^'  hereafter  no  suit  or  action  in  the 
nature  of  a  bill  in  equity,  or  otherwise,  shall  be  commenced  for  the  vaca- 
tion of  any  assessment  in  said  city,  or  to  remove  a  cloud  upon  title ; 
but  owners  of  property  shall  hereafter  be  confined  to  their  remedies  in 
such  cases,  to  the  proceedings  under  the  act  hereby  amended,"  and  that 
this  remedy  being  taken  away  the  right  to  the  other  relief  is  gone. 

The  act  of  1858  provided  an  easy  and  e3q[)editious  remedy  for  the 
vacation  of  an  illegal  or  irregular  assessment  which  constituted  a  cloud 
upon  title,  without  subiecting  parties  affected  thereby  to  the  necessity 
of  resorting  to  the  dilatory  and  expensive  remedy  by  action.  The 
amendment  of  1874  made  this  remedy  exclusive,  ^ut  the  statute  only 
applies  where  there  is  an  existing  lien  created  by  the  assessment  When 
tne  lien  is  removed  by  payment  or  otherwise  the  act  has  no  application. 
In  re  Lima,  77  N.  Y.  170 ;  In,  re  Bughes,  93  id.  513.  The  act  of  1874 
did  not  in  terms  and  could  not  have  been  intended  to  take  away  all 
remedy  to  recover  back  money  wrongfully  extorted  under  color  of  an 
illegal  assessment.  It  confines  owners  of  property  to  the  remedy  given 
by  the  act  "in  such  cases,"  that  is  where  the  remedy  sought  is  the  vaca- 
tion of  an  assessment  and  the  cancellation  of  an  existing  lien. 

The  right  of  action  in  this  case  arises  out  of  the  unlawful  exaction 
of  money  from  the  plaintiff  under  illegal  process,  which  on  being  paid 
operated  to  cancel  the  lien.  It  is  not  toucned  by  the  act  of  1874.  See 
IStruahurah  v.  Mayor,  supra.  The  assessment  having  been  imposed 
without  jurisdiction,  it  was  not  essential  that  it  shonla  be  first  vacated 
in  order  to  enable  the  plaintiffs  to  recover  back  the  money  paid  thereon. 
A  void  assessment,  like  a  void  judgment,  is  a  nullity,  and  when  its  col- 
lection has  been  enforced  the  money  may  be  recovered  back,  although 
the  assessment  has  not  been  formally  vacated.     Bruecher  v.  Village  of 
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Port  Chest&r,  101 N.  Y.  240 ;  S.  C,  3  East  Rep'r,  736.  If,  however,  the 
vacation  of  the  assessment  was  necessary,  that  relief  may  be  had  in  this 
action,  in  connection  with  relief  for  the  recovery  of  the  money  which 
the  plaintiflPs  testator  was  ill^Uy  compelled  to  pay. 

Tne  judgment  should,  therefore,  be  reversed,  with  leave  to  the  defend- 
ant to  answer  on  payment  of  costs. 

All  concur. 

Judgment  reversed. 

■  •• 

CONNEB  AND  0B&,  Be^J^U^  V.  BeEVES  AND  ANO.,  AppPU. 
November  28,  1886. 
Bond — Indemnttt  aoainst  Judgments — Suketibs — Judghent  by  Consibbt  Peb- 

SUMPTTVE  only. 

An  indemnity  bond  was  given  to  a  sheriff  conditioned  to  save,  keep  and  bear 
harmleBS,  and  indemnifying  him  of  and  from  all  harm,  let,  trouble,  damage, 
judgments,  etc.,  which  might  be  brought  against  him  for  or  bj  reason  of  tne 
levying,  making  sale,  etc.,  under  an  execution  issued  to  him.  HM,  that  it  could 
not  be  said,  as  matter  of  law,  that  the  condition  of  the  bond  only  covered  judg- 
ments obtained  upon  hostile  and  adverse  litigation,  but  that  a  judgment  entered 
by  consent  in  the  absence  of  proof  of  fraud  or  collusion,  was  covered  thereby. 

Such  judgment,  however,  is  but  presumptive  evidence  as  against  the  sureties, 
and  they  are  at  liberty  to  show  that  it  was  not  founded  upon  any  legal  liability 
to  the  plaintiff  in  the  action. 

Appeal  by  defendants  Beeves  and  Kloppenburg  from  a  judgment  of 
the  general  term  of  the  supreme  court,  nrst  department,  entered  upon 
an  order  which  affirmed  a  judgment  entered  on  a  verdict  directed  by 
the  court,  and  affirming  an  order  denying  a  motion  for  a  new  trial 
upon  the  judge's  minntes. 

The  action  was  brought  upon  an  indemnity  bond,  in  the  penalty  of 
$1,000,  executed  by  the  defendants  above  named  to  plaintiffs  testator,, 
as  dienflE.  The  bond  was  to  indemnify  him,  as  sherifi,  against  the  con- 
sequences of  a  levy  and  sale  of  personal  property,  under  an  execution 
in  favor  of  defendant  Dubee  against  one  Fischer,  said  property  being 
claimed  by  a  third  party. 

In  consequence  of  the  seizure  of  said  property  under  Dubee's  exe- 
cution, one  Gustavus  Kahrs  sued  plaintiffs  testator  in  the  court  of 
common  pleas,  in  an  action  for  conversion,  to  recover  the  sum  of  $700. 

That  action  came  to  an  issue,  and  appeared  a  long  time  on  the  day 
calendar  for  trial.  Dubee  could  not  fina  the  witness  so  as  to  substantiate 
the  defense,  and  a  settlement  of  the  action  was  directed  to  be  made  by 
Mr.  Greensward,  the  attorney  for  Dubee  in  the  execution.  The  terms 
of  settlement  were  that  judlgment  should  be  taken  by  Kahrs  against 
Conner  for  $500,  which  shouki  include  damages,  interest  and  costs,  and 
that  if  $400  of  the  judgment  be  paid  within  ninety  days  after,  the 
judgment  would  be  satisned.  This  settlement  was  signed  by  the  attor- 
neys for  the  plaintiff  Kahrs,  the  attorneys  for  defendant  Conner,  the 
attorneys  for  the  indemnitors,  and  by  defendant  Dubee,  plaintiff  in 
the  execution,  personally,  and  judgment  was  taken  accordingly. 

This  action  was  thereafter  brought  against  Dubee,  Seeves  and  Klop- 
penburg, the  obligors  on  said  bond,  by  reason  of  pledntiff's  liability 
under  said  judgment. 
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The  court  directed  a  verdict  in  plaintifPs  favor  for  the  amonnt  of 
said  judgment,  with  interest,  and  a  counsel  fee  of  $125,  the  proprie^ 
of  which  is  not  disputed. 

The  defendant  Dubee  did  not  appear  or  defend  the  action.  The 
defendants  Reeves  and  Hoppenbui^  defended  upon  the  sole  grotind 
that  they  had  no  personal  Knowledge  of  the  settlement,  and  timt  the 
action  oi  Mr.  Dubee  and  his  attorney,  Mr.  Greensward,  did  not  bind 
them. 

Edward  D.  McCaHkyy  for  appellants.  Henry  Thompson^  for 
respondents. 

Andbbws,  J.  The  obligors  undertook  to  well  and  truly  save,  keep 
and  bear  harmless,  and  indenmify  the  plaintifEs'  testator,  William  Cf. 
Conner,  "  of  and  from  all  harm,  let,  trouble,  damage,  liability,  costs, 
counsel  fees,  expenses,  suits,  actions,  judgments,  that  mav  at  any  time 
arise,  come,  accrue,  or  happen  to  be  brought  against  him,  for  or  by 
reason  of  the  levying,  attacning  and  making  sale,"  under  and  by  virtue 
of  an  execution  issued  to  him  as  sheriff,  on  a  judgment  in  favor  of  the 
defendant  Dubee  against  one  Fischer,  of  personal  property  claimed  by 
third  persons.  The  undertaking  was  not  against  damage  merelv,  but 
was  an  indemnity  against  liability  by  judgment  as  well.  Rockfdler  v. 
DonneU/y^  8  Cow.  628 ;  Ghace  v.  Iiirmia/n^  8  Wend.  452. 

By  the  general  rule  of  law  a  covenant  to  indemnify  against  a  future 
judgment,  charge  or  liability,  is  broken  by  the  recovery  of  a  judgment, 
or  the  fixing  of  a  charge  or  liability  in  the  matter  to  which  the  cove- 
nant relates.  When  the  covenant  is  one  of  indemnity  against  the 
recovery  of  a  judgment,  the  cause  of  action  on  the  covenant  is  com- 
plete the  moment  the  judgment  is  recovered,  and  an  action  for  dam- 
ages may  be  immediately  maintained  thereon,  measured  by  the  amount 
of  the  judgment,  and  this,  although  the  judgment  has  not  been  paid  by 
the  covenantee,  and  although  the  covenantor  was  not  a  party,  or  had 
no  notice  of  the  former  action.  The  covenantor,  in  an  action  on  a  cove- 
nant of  general  indemnity  against  judgments,  is  concluded  by  the 
judgment  recovered  against  the  covenantee,  from  questioning  the 
existence  or  extent  of  tne  covenantee's  liability  in  the  action  in  which 
it  was  rendered.  The  recovery  of  a  judgment  is  an  event  against 
which  he  covenanted,  and  it  would  contravene  the  manifest  intention 
and  purpose  of  the  indemnity  to  make  the  right  of  the  covenantee  to 
maintain  an  action  on  the  covenant  to  depend  upon  the  result  of  the 
retrial  of  an  issue,  which  as  against  the  covenantee  had  been  conclu- 
sively determined  in  a  former  action,  "  always,  however,  saving  the  right, 
as  the  law  must  in  every  case  where  the  suit  is  between  third  persons, 
to  contest  the  proceeding  on  the  ground  of  fraudulent  collusion  for  the 
purpose  of  charging  the  surety."  Cowen,  J.,  D(mgla88  v.  Mowland^ 
24  Wend.  55.  The  general  doctrine  above  stated  is  fuUy  settled  bv 
authoritv.  Chace  v.  Hvnmom^  supra;  Gilbert  v.  Wimariy  1  N.  it. 
550 ;  Methodist  Churches  v.  Barker ,  18  id.  463  ;  Hapelye  v.  Prince^ 
4  Hill,  120 ;  Insurance  Co.  v.  Wilson^  34  N.  Y.  280 ;  Douglass  v. 
Howlandy  supra. 

This  case,  however,  presents  a  feature  which,  so  far  as  I  know,  is  not 
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found  in  any  of  onr  reports.  The  judgment  in  the  action  of  £ahr» 
y.  ITie  Sheriff  was  entered  by  consent.  The  action,  after  issue  had 
been  joined,  was  put  on  the  calendar,  where  it  remained  for  several 
months.  Dubee,  one  of  the  obligors  on  the  indemnity  bond,  and  the 
plaintiff  in  the  execution  against  Fischer,  was  notified  of  the  action 
and  was  consulted  by  the  sheriff  in  respect  to  the  h tigation.  It  was  found 
that  there  was  dif3culty  in  securing  witnesses  to  establish  the  defense, 
and  it  was  finally  agreed  between  Kahrs,  the  sheriff  and  Dubee,  that 
judgment  should  be  taken  in  the  action  in  favor  of  Kahrs  for  $500, 
and  pursuant  to  this  agreement,  and  by  the  consent  of  the  parties  thereto 
in  open  court,  judgment  was  entered.  The  question  is  whether  a 
judgment  obtained  under  these  circumstances  established  a  breach  of 
the  contract  of  indemnity,  and  justified  the  court  in  directing  a  verdict 
for  the  plaintiffs.  * 

The  aefendants  neither  proved  nor  offered  to  prove  that  there  was 
any  defense  in  fact  to  the  action  of  Kahrs,  or  that  the  judgment 
exceeded  the  sura  which  Kahrs  was  entitled  to  recover  against  the 
sheriff,  or  that  the  agreement  for  the  adjustment  of  the  amount,  or  the 
consent  to  the  entry  of  the  judgment,  was  fraudulent  or  collusive.  The 
appellants  must  fail  on  this  appeal  unless  they  can  maintain  the  propo- 
sition that  the  judgment  against  the  sheriff  furnished  neither  conclusiye 
nor  presumptive  evidence  of  a  breach  of  the  condition  of  the  bond,  or 
in  other  words,  that  a  judgment  rendered  by  coosent  was  not  a  judg- 
ment or  adjudication  within  the  meaning  of  the  bond.  The  Question 
is  not  free  from  difficulty;  but  we  are  of  opinion  that  the  judgment, 
in  the  absence  of  any  eyidence  of  fraud  or  collusion,  or  any  suggestion 
that  there  was  a  defense  to  the  action  against  the  sheriff,  although 
entered  upon  consent  of  the  parties  to  the  action,  presumptively  at 
least  established  the  liability  oi  the  defendants.  The  defendants  exe- 
cuted the  bond  at  the  request  and  for  the  accommodation  of  Dubee. 
Its  obvious  purpose  was  to  secure  the  sheriff  against  appreliended  liti- 

fition  as  to  the  title  to  the  property  seized  under  the  execution  against 
ischer.  The  bond  was  given  to  indemnify  the  sheriff  against  suits  and 
judgments  to  which  he  should  be  a  party  growing  out  of  that  proceed- 
ing. The  appellants  did  not  make  it  a  condition  of  their  liability  that 
they  should  have  notice.  They  were  satisfied  that  the  sheriff  snould 
conduct  litigations  founded  upon  his  seizure  of  the  property,  without 
reserving  any  right  of  intervention.  They  committed  the  matter  to 
his  discretion,  not  indeed  by  express  words,  but  by  necessary  implica- 
tion. It  i3  true  that  the  snerin  was  not  in  a  legal  sense  the  agent  of 
the  sureties  to  manage  suits  brought  against  him,  but  the  sureties 
agreed  that  no  judgments  should  be  recovered  a^inst  him  therein.  They 
did  not  limit  the  indemnity  to  judgments  obtained  upon  an  actual  trial 
or  after  a  contest  in  court,  and  they  did  not  undertake  to  divest  the 
sheriff  of  the  power  incident  to  his  position  as  a  party  to  settle  and 
adjust  litigations  instituted  against  him,  in  view  of  the  exigencies  of 
the  situation.  It  might  very  well  happen  that  a  judgment  founded 
upon  a  compromise  or  agreement,  without  actual  trial,  would  best  pro- 
mote the  interest  of  all  concerned.  Can  it  be  affirmed  as  a  matter  of 
law  that  the  conditions  of  the  bond  only  covered  judgments  obtained 
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upon  hostile  and  adverse  litigation,  and  that  no  discretion  was  left  in 
the  sherifi  to  consent  to  a  jndgment,  although  he  believed  that  by  so 
doing  money  would  be  saved  to  the  parties  mtimatel j  liable  ? 

This,  we  think,  would  be  a  too  strict  interpretation  of  the  contract. 
Bat  at  the  same  time  to  hold  that  a  judgment  entered  by  consent  of 
the  parties,  and  without  notice  to,  or  approval  by,  the  sureties,  is,  in  the 
absence  of  proof  of  fraud  or  collusion,  conclusive  against  them,  would 
open  the  door  to  the  perpetration  of  secret  frauds,  and  subject  sureties 
to  a  most  hazardous  responsibility,  and  to  the  discretion  ana  judgment 
of  a  third  person,  which  might  seriously  imperil  them. 

A  judgment  by  default  has  been  held  to  be  covered  by  an  indemnity 
against  judgments.  Lee  v,  Clark^  1  BUU,  56  ;  Aberdeen  v.  Blackman^ 
6  id.  324;  Annette  v.  Terry,  35  N.  Y.  256.  But  where  default  is  made, 
the  plaintiff  must  ffive  proof  to  entitle  him  to  judgment. 

While  we  are  of  opinion  that  the  sheriff  was  not  excluded  from  the 
protection  of  the  indemnity  by  reason  of  the  fact  that  the  judgment 
was  taken  by  his  consent,  we  think  the  reasonable  rule  is  that  a  judg- 
ment so  obtained  is  presumptive  evidence  only  against  the  sureties,  and 
that  they  are  at  liberty  to  snow  that  it  was  not  founded  upon  any  legal 
hability  to  the  plaintin  in  the  action.  We  are  not  aware  tnat  this  pomt 
has  been  adjudicated  in  our  court,  but  this  conclusion  is  warrantee!,  we 
think,  by  legal  and  equitable  considerations.  In  this  case  there  is  an 
absence  of  any  proof  impeaching  the  fairness  or  justice  of  the  claim 
of  Kahrs,  or  tending  to  show  that  the  judgment  exceeded  the  l^al 
liability  of  the  sheriff. 

The  judgment  should,  therefore,  be  affirmed. 

All  concur,  except  Rugeb,  Ch.  J.,  not  voting. 

Judgment  affirmed. 


Mattek  of  Cady's  Estate. 
November  38,  1886. 
Executor  Ain)  Administrator  —  Removal — Improvidence  and  Drunkenness. 

Appeal  from  a  judgment  of  general  term  affirming  a  decree  of 
the  surrogate  of  Tompkins  county,  refusing  letters  testamentary  to 
Charles  Cady  as  executor  of  Elias  W.  Cady,  deceased,  and  also  remov- 
ing him  from  the  position  of  testamentary  trustee  under  the  last 
wSl  and  testament  of  said  Elias  W.  Cady.  Ehas  W.  Cady  died  in 
the  spring  of  1883,  leaving  a  last  will  and  testament,  executed  in  1854, 
in  and  by  which  he  devised  the  homestead  property  of  nearlv  two  hun- 
dred acres  upon  certain  conditions  to  Charles  Cady,  and  naming  Charles 
and  his  brother,  Oliver,  as  executors  and  trustees.  Subsequently  the 
testator  made  two  codicils  to  his  will,  diminishing  the  devise  to  Charles 
by  making  increased  charges  thereon  for  the  benefit  of  testator's 
daughter,  Mary.  In  June  and  September,  1881,  the  testator  conveyed 
to  Mary  Cady  the  homestead,  being  that  property  which  has  been  devised 
to  Charles,  subject  to  certain  payments  to  be  made  to  her,  thus  leaving 
Charles  without  any  interest  in  the  will,  except  executor  and  trustee 
under  the  same.     About  four  hundred  acres  of  land,  known  as  the 
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Cramer  farm,  were  devised  to  Charles  Cady  and  Oliver  Cady  in  trust,  to 
sell  the  same  within*  five  years,  and  out  of  the  proceeds  to  pay  their 
sister,  Mary  Cady,  $3,000,  and  divide  the  balance  equally  between  Mary 
and  her  two  sisters,  Harriet  S.  Fei^^uson  and  Rebecca  A.  Dwight.  Upon 
the  probate  of  the  will,  Oliver  renised  to  act  as  executor,  thereby  leav- 
ing Charles  Cady  as  sole  surviving  executor ;  and  thereupon  the  three 
sisters  objected  to  their  brother  Charles  acting  as  executor  and  their 
trustee  upon  the  ground  df  his  alleged  druiienness,  improvidence, 
insolvency,  and  personal  hostility  and  unfriendliness  to  them ;  and  upon 
the  further  ground  that  he  was  seeking  to  injure  the  estate  bv  inducing 
the  creditors  to  levy  upon  all  the  personal  property  left  by  his  father, 
claiming  it  belonged  to  him.  The  objections  were  m  writing,  and  were 
verified.  During  the  progress  of  the  trial  had  thereon  before  the  sur- 
ro^te,  Harriet  S.  Ferguson  withdrew  her  objections. 

The  surrogate  found,  viz.:     "  That  Charles  Cady,  for  several  years 

f>rior  to  the  spring  of  1880,  had  been  in  the  habit  of  using  intoxicating 
iquors,  occasion^y  becoming  intoxicated  thereby ;  but  that,  about  the 
spring  of  1880,  such  use  became  much  more  frequent  than  theretofore, 
so  that  a  greater  part  of  the  time  he  was  under  the  decided  infiuence 
of  intoxicating  liquors,  sometimes  indulging  in  protracted  sprees  and 
ending  in  delirium  tremens ;  but  that  for  several  months  prior  and 
especially  during  the  pendency  of  the  present  proceedings  that  indul- 
gence has  been  less  open  and  excessive  than  neretofore."  ''  That  in 
the  year  1879  Charles  Cady  was  a  man  of  means,  he  himself  estimat- 
ing his  property  at  that  time  at  about  $29,000  ;  that  since  1879  he  has 
become  insolvent  and  unable  to  pay  his  debts."  As  a  conclusion  of 
law,  the  surrogate  found,  first :  "  That  said  Charles  Cady,  by  reason 
of  improvidence  and  habitual  drunkenness,  is  incompetent  to  act  as 
executor  and  testamentary  trustee  under  the  will  and  codicils  of  the 
said  Elias  W.  Cady,  deceased  ;  that  a  decree  should  be  entered  denying 
letters  testamentary  to  said  Charles  Cady  as  executor,  and  also  remov- 
ing him  from  the  oflSce  of  testamentary  trustee  under  said  will." 
This  decision  was  made  and  filed  March  24,  1884. 

Upon  the  hearing  there  was  evidence  tending  to  establish  that 
Charles  Cady  induced  the  creditors  to  levy  upon  and  sell  the  personal 
property  upon  the  homestead,  upon  an  avowal  that  it  belonged  to  him, 
and  that  litigation  would  be  necessary  to  settle  the  rights  of  the  estate 
and  the  legatees  in  the  property.  Also,  upon  the  hearing  there  was  a 
great  contrariety  of  evidence  touching  the  habits,  acts  and  conduct  of 
Charles  Cady  covering  a  period  of  several  years  prior  to  the  28th  of 
April,  1883,  offered  by  the  objectors  to  sustain  their  all^ations,  and 
also  considerable  evidence  was  offered  by  the  appellant  to  overthrow 
the  testimony  offered  by  the  objectors ;  and  m  this  evidence  very 
many  contradictions  are  found,  not  necessary  to  be  referred  to  in 
detail. 

The  following  is  the  opinion  at  general  term,  Hardin,  P. 
J.:  "  Section  3  of  the  Revised  Statutes,  as  amended  by  chapter 
79  of  the  Laws  of  1873,  provides  as  follows,  viz.:  *N"o  person 
shall  be  deemed  competent  to  serve  as  an  executor,  who  at  the 
time  the  will  is  proved     .     .     .     upon  proof,  shall  be  adjudged  by  the 
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sorrogate  to  be  incompetent  to  execute  the  dnties  of  such  truBt  bj 
reason  of  drunkenness,  dishonesty,  improvidenqp  or  want  of  onder- 
standlng.'     3  Rev.  Stat.  2289,  7th  ed.     Section  2636  of  the  Code 
provides  that,  after  the  proof  of  a  will,  letters  testamentary  shall 
be  issued   to    the  person  or  persons    named  in  the  will    unless  a 
person    interested,   or  a    creditor  in  the    estate,   files  an    afSdavit, 
setting  forth  specifically  one  or  more  legal  objections  to  granting 
the  letters  to  one  or  more  of  the  executois,  statins  that  he  is  advised 
and  believes  there  are  such  objections,  and  that  he  intends  to  file  a 
specific  statement  of  the  same.     It  is  provided  in  section  2637,  that 
^  the  surrogate  must  inquire  into  any  objection  tiled,  as  provided  in  the 
last  section,  and  for  that  purpose  he  may  receive  proof  by  affidavit,  or 
otherwise,  in  his  discretion.     If  it  appears  that  there  is  a  legal  and 
sufficient  objection  to  the  person  named  in  the  will,  letters  should  not 
be  issued  to  him  except  as  provided  in  the  next  section,'     It  may  be 
observed  that  this  section  provides  that  investigation  may  be  had  upon 
proof  by  affidavit,  or  in  such  other  manner  as  m  the  discretion  of  the 
surrogate  shall  be  allowed.     Manifestly  it  was  the  intention  of  the 
legislature  to  provide  for  a  somewhat  speedy  and  summary  determina- 
tion of  the  questions  raised  by  objections  made  to  the  competency  of  a 
person  to  serve  as  executor.     In  McGregor  v.  BuM^  there  the  ques- 
tion under  consideration  was  whether  special  letters  of  administration 
should  be  issued  or  not,  to  preserve  the  property  pending  an  appeal  from 
the  probate  of  a  will ;  at'page  169  of  the  24th  of  New  York,  Judge 
Denio  observes,   viz.:     *  The  statute,  in  terms,  makes  the  granting  of 
such  letters  discretionary,  and  the  propriety  of  issuing  or  holding  them 
is  plainly  dependent  upon  the  exigencies  of  the  estate,  the  amount  and 
situation  of  the  estate  and  other  circumstances  which  require  to  be 
judged  of  summarily,  and  are  not  suitable  to  be  litigated  through  the 
courts  upon  appeal.     The  determination  of  the  surrogate  ^opon  such 
questions  is,  as  it  should  be,  sunmiary  and  exclusive.'     While  that 
authoritv  is  not  precisely  in  point  upon  the  question  now  before  us, 
we  think  the  quotation  not  inopportune,  as  after  a  full  consideration 
of  the  great  volume  of  evidence  taken  before  the  surrogate  in  this  case, 
we  are  disinclined  to  disturb  the  findings  of  fact  made  by  the  learned 
surrogate  ;  he  saw  the  witnesses,  heard  them  testify,  and  upon  a  ques- 
tion involved  in  so  much  conflict,  was  better  prepared  to  reach  a  cor- 
rect result  than  we  can   be  by  scanning  the   evidence  found  in  the 
appeal  book.     The  primary  question  to  be,  considered  upon  all  the 
evidence  before  the  surrogate  was  whether  or  not  the  improvidence  of 
Cliarles  Cady  was  shown  to  bo  such  that  the  surrogate  might  properly 
adjudge  that  he  was  incompetent  to  execute  the  duties  of  tne  trust 
conferred  upon  him  by  the  will.     In  Coope  v.  Lowerre,  1  Barb.  Ch. 
45,  the  chancellor  says,  viz. :      *  That  improvidence  which  the  framers 
of  the  Revised  Statutes  had  in  contemplation  as  a  ground  of  exclusion 
is  that  want"  of  care  and  foresight  in  the  management  of  property 
which  would  be  likely  to  render  tne  estate  and  the  effects  of  the  estate 
unsafe  and    liable  to   be  lost  and  diminished  in  value  by  improvi- 
dence, in  case  administration  thereof  should  be  committed  to  the 
improvident  person.'      The  principle  of  exclusion  in  this  pjirt  of  tha 
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statute,  is  based  upon  the  well-known  fact  that  a  man  who  is  thus  care- 
less and  improvident,  or  who  is  wanting  in  ordinary  care  and  forecaste 
in  the  acquisition  and  preservation  of  property  for  himself,  cannot  with 
safety  be  intrusted  with  the  management  and  preservation  of  the  prop- 
erty of  another.  In  MoMahon  v.  Harrison^  6  N.  Y.  443,  it  was  heM 
that  the  fact  that  a  man  was  a  professional  gambler  is  presumptive 
evidence  of  such  improvidence  as  to  render  him  incompetent  to  dis- 
charge the  duties  of  executor  or  administrator,  and  the  definition  which 
we  have  quoted  from  the  chancellor,  quoted  in  Coope  v.  Lowere^  supra^ 
there  approved,  and  the  judgment  of  the  court  was,  that  such  an 
improvident  person  ought  not  to  be  intrusted  with  an  estate.  In 
Emerson  v.  Brown^  14  N.  T.  449,  the  court,  in  spaakin^  of  improvi- 
dence, says :  That  term  evidently  refers  to  habits  of  mind  and  conduct 
which  become  a  part  of  the  man,  and  render  him  generally,  and  under 
all  ordinary  circumstances,  unfit  for  the  trust  or  the  employment  in  ques- 
tion. That  definition  was  referred  to  approvingly  by  the  court  in  Freeman 
V.  KeUogg^  4  Redf.  224.  Under  the  interpretation  of  the  statute  given 
by  the  authorities  to  which  we  have  referred,  we  think  the  evidence 
before  the  surrogate  amply  justified  him  in  concluding  that  the 
executor,  by  reason  of  his  improvidence,  was  incompetent  to  execute  the 
duties  of  the  trust,  and  that  he  was  justified  in  withholding  letters 
testamentary  from  him.  It  was  urged,  on  the  argutnent  before  us,  that 
considerable  force  should  be  given  to  the  fact  that  the  testator  had 
selected  the  executor.  In  considering  this  fact  it  must  be  borne 
in  mind  that  subsequent  to  1854,  by  virtue  of  codicils  and  conveyances 
made  by  the  testator  in  his  life-time,  he  gave  a  different  direction 
to  that  portion  of  his  estate  which  he  originally  intended  for  his  son, 
Charles  Cady,  and  that,  at  the  time  of  the  death  of  the  testator,  the 
only  interest  which  remained  under  the  will  to  pass  to  the  executor 
was  such  as  he  might  derive  by  virtue  of  the  office  as  executor  and 
trustee.  However,  it  was  decided  by  the  chancellor  in  Wood  v.  Woody 
4  Paige,  299,  that  no  great  significance  attaches  to  the  circumstance 
that  tne  testator  had  named  the  executor.  He  says  in  that  case,  viz  : 
^It  is  not  material  to  inquire  whether  the  testator  was  aware  of 
the  degree  of  responsibility  in  the  executor  at  the  time  of  making  the 
will,  for  if  the  testator  had  been  so  improvident  as  to  commit  the 
administration  of  his  estate  to  one  whose  circumstances  are  such  as  not 
to  afford  adequate  security  for  the  .faithful  discharge  of  the  trust,  the 
court  must  interfere  for  the  purpose  of  protecting  the  estate  against 
the  effect  of  such  improvidence.'  This  language  of  the  chancellor  was 
quoted  approvingly  m  the  case  of  Freeman  v.  KeUogg^  4  Redf.  225. 
We  are  disposed  to  approve  of  the  sentiment  expressed  by  the  surrogate 
of  New  York  county  in  Martin  v.  Drake^  5  Redf.  601,  wherein  he 
says,  viz.:  'Every  case  must  be  considered  by  itself;  in  each  the 
question*  for  the  surrogate  is,  is  it  safe  to  put  this  estate  in  the  hands 
of  the  person  named  as  executor ;  can  he  be  trusted  to  administer  it 
faithfully  and  honestly  as  directed  by  the  will  ? '  We  think  in  this 
case  some  attention  should  be  given  to  the  circumstance  that  two  of  the 
three  beneficiaries  under  the  will,  who  were  adults  and  capable  of  under- 
standing their  legal  rights,  objected  to  the  appointment  of  the  person 
Vol.  Vm.-.71 
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named  as  execntor ;  also,  some  attefitioo  to  the  threats  shown  to  have 
been  made  by  the  executor  in  respect  to  his  attentions  in  respect  to  the 
maladministration  of  the  estate  if  he  shonld  obtain  possession  of  it. 

"While  these  considerations  are  not  at  all  controlling,  they  may  prop- 
erly have  had  weight  with  the  surrogate  in  considering  the  mass  of  evi- 
dence bearing  upon  the  vital  question  submitted  for  his  determination. 
We  are  not  warranted  in  saying  that  the  finding  are  erroneously  reached 
by  the  surrogate,  and  that  his  determination  in  withholding  letters  tes- 
tamentary was  not  in  accordance  with  the  weight  of  evidence  before 
him.  We,  therefore,  upon  this  branch  of  the  case,  sustain  the  result 
reached  by  the  surrogate.  Second,  in  respect  to  the  removal  of  Cady 
as  testamentary  trustee,  it  may  be  observed  that  the  surrogate  came  to 
the  conclusion  that  he  ought  to  be  removed,  at  the  same  time  that  he 
reached  the  conclusion  that  he  ought  not  to  be  appointed  executor. 
Section  2817  of  the  Code  of  Civil  ±*rocedure  authorizes  the  surrogate 
to  make  such  a  removal  of  a  testamentary  trustee,  *  where,  if  he  was 
named  in  the  will  as  executor,  letters  testamentary  would  not  be  issued 
by  reason  of  his  personal  disqualifications  or  incompetency.'  We  are 
of  the  opinion  tnat  the  evidence  before  the  surrogate  warranted  the 
conclusion  reached  by  him  upon  the  question  appertaining  to  the 
removal.  The  surrogate  had  jurisdiction  to  make  the  removal  —  Code 
of  Civ.  IVo.,  §  2817  ;  Smagev,  Oould,  60  How.  254,  and  the  citations 
found  therein  in  the  opinion  of  Boabdman,  J.  We  are  of  the  opinion 
tliat  the  rulings  upon  the  hearing  by  the  surrogate  were  sufficiently 
favorable  to  the  appellant.  Section  2637,  as  we  have  before  intimated, 
provides  for  sach  an  inquiry  as  was  had  before  the  surrogate,  being 
upon  affidavit  or  in  such  other  manner  as  within  the  discretion  of  the 
surrogate  should  be  ordered  by  him.  We  have  found  no  error  in  the 
course  of  the  trial  calling  upon  us  to  disturb  the  conclusion  found  by 
the  surrogate.  We  thiuK  tne  decree  of  the  surrogate  of  Tompkins 
county  should  be  affirmed,  with  costs  against  the  appellant  personally. 
Decree  affirmed,  with  costs  against  Charles  Cady  personally." 

Oeorae  E,  Ooodrioh  and  H.  V.  Howland  for  appellant.  S.  D,  Hal- 
liday^  for  respondent. 

Earl,  J.  We  have  carefully  read  and  considered  the  evidence  in 
this  case,  and  find  it  to  be  abundant  to  sustain  the  findings  of  the  sur- 
rogate ;  and  those  findings  conclude  us.  We  agipe  in  the  main  with 
the  opinions  pronounced  by  the  surrogate  and  at  the  general  term,  and 
it  would  be  a  waste  of  labor  to  travel  over  the  same  grounds  in  the 
exposition  of  the  law  applicable  to  the  facts  of  this  case  in  them  so 
fully  and  ably  set  forth. 

The  judgment  should  be  affirmed,  with^costs  against  the  appellant. 

All  concur. 

Judgment  affirmed. 
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HoLooMBB,  AppPtj  V.  Mtjnson,  BespH. 

November  80,  1886. 

Appeal—  Parol  Evidekcb  to  Vary  Writino— Objection. 

When  the  general  term  reverses  a  decision  upon  questions  of  law  alone,  and 
the  partj  appeals  to  this  court,  if  it  appears  from  the  record  that  any  errors  of 
law  were  committed  on  the  trial  which  called  for  a  reversal,  whether  such 
errors  were  considered  by  the  general  term  or  not,  the  Judgment  will  be  affirmed. 

When  a  written  contract  is  complete  in  all  its  parts,  requiring  nothing  tnore 
to  make  it  plain  and  intelligible,  parol  evidence  is  inadmissible  to  add  to,  con- 
tradict or  vary  its  terms. 

An  objection  to  a  conversation  offered  for  such  a  purpose  as  immaterial  and 
improper,  and  calling  for  a  conclusion  of  the  witness,  is  sufficient  to  raise  the 
question  of  its  admissibility. 

When  the  objection  to  evidence  could  not  be  obviated  by  any  means  within 
the  power  of  the  party  offering  it,  a  general  objection  is  sufficient  to  raise  the 
que£^on  of  its  admissibility. 

The  fact  that  a  written  contract  is  unenforceable  by  reason  of  some  vice 
expressed  in  it  does  not  authorize  the  introduction  of  parol  evidence  to  eliminate 
such  objection.  It  is  only  where  the  contract  is  obviously  incomplete  and  imper- 
fect by  reason  of  the  absence  of  some  provision  which  it  is  apparent  that  the 
parties  must  have  contemplated  as  a  part  thereof,  that  parol  evidence  may  be 
admitted  to  supply  the  defect. 

Appeal  from  an  order  of  the  general  terra  reversing  a  judgment 
entered  upon  the  report  of  a  referee  in  favor  of  the  plaintiff.  The 
facts  appear  in  the  opinion. 

James  Lansing^  for  appellant.     Esek  Cowen^  for  respondents. 

RuaBB,  Ch.  J.  This  action  was  brought  by  John  F.  Holcombe,  as 
assignee  of  George  P.  Holcombe,  to  recover  damages  from  the  defend- 
ants for  an  alleged  breach  of  contract  by  refusing  to  employ  the 
assignor  in  cutting  wood  and  manufacturing  charcoal  on  certain  lands 
owned  by  them,  and  also  by  refusing  to  accept  and  pay  for  certain  coal 
agreed  to  be  furnished  by  him.  The  complaint  did  not  allege  perform- 
ance of  the  contract  by  the  plaintiff's  testator,  or  even  a  tender  of 
performance,  but  claimed  damages  for  its  breach  occasioned  by  defend- 
ants' refusal  to  make  the  advance  payment  of  fifty  cents  a  cord  pro- 
vided to  be  paid  for  wood  chopped,  and,  by  an  alleged  notification  by 
defendants  to  plaintiff's  testator,  that  they  would  "  not  perform  the 
agreement  upon  their  part  to  be  performed,  and  would  not  accept  any 
coal  made  or  furnished  by  him,  nor  provide  cars  to  transport  the  same." 

The  answer  admitted  the  making  of  an  agreement  by  the  defendants 
with  George  P.  Holcombe  in  the  terms  and  to  the  enect  particularly 
set  out  therein —  and  which  accords  with  the  written  agreement  there- 
after produced  in  evidence  by  the  plaintiff  —  but  denied  the  making  of 
any  other  or  different  contract.  It  also  took  issue  upon  the  allegations 
of  the  complaint  that  they  had  refused  to  perform  or  carry  out  said 
contract  or  nad  prevented  or  discharged  said  George  P.  Holcombe  from 
performing  the  same,  and  avowed  their  readiness  and  ability  at  all  time^ 
to  perform  their  part  of  said  agreement. 

Upon  the  trial  the  plaintiff  produced  in  evidence  a  written  contract 
executed  by  the  parties  referred  to,  reading  as  follows:  "  Articles  of 
agreement  made  and  entered  into  this  9th  <£iy  of  March,  1880,  between 
George  P.  Holcombe  of  New  Lebanon,  N.  Y.,  of  the  first  part,  and 
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Mnnson  &  Landon  of  Chatham  village,  N.  Y.,  of  the  second  part,  as  fol- 
lows :  The  said  Holcombe  agrees  with  said  Mnnson  &  Landon  to  take 
char^  of  and  cut,  coal  and  ddiver  all  the  timber  to  be  taken  from  lots 
this  day  purchased  from  Aaron  P.  Sackett,  Burton  Jolk  and  Bernard 
Nelan,  said  wood  to  be  cut  and  corded  with  good  solid  measure  to  be 
burned  under  earth  in  good  workmanlike  manner,  and  delivered  at  the 
railroad  at  a  point  where  it  can  be  shipped  on  board  of  sealed  cars  to  be 
f  u'f  nished  by  said  Mnnson  &  Landon,  cars  to  be  well  filled  and  doe 
diligence  made  to  keep  the  supply  of  coal  without  unnecessary  delay. 
For  such  service  said  Holcombe  shall  receive  from  the  Jolls  and  Nelan 
jobs  the  sum  of  nine  cents  per  bushel,  said  Mnnson  &  Landon  furnish- 
ing wood ;  for  the  Sackett  job,  said  Holcombe  shall  receive  for  his  ser- 
vices the  sum  of  ten  and  one-half  cents  per  bushel  of  ooal  delivered  on 
the  cars.  Holcombe  shall  cut  all  the  wood  low  and  well  trimmed,  books 
of  account  shall  be  kept  by  both  parties,  subject  to  the  inspection  of 
both.  Payments  to  be  made  on  the  fifteenth  day  of  each  month  for  all 
coal  delivered  on  the  cars  the  month  previous.  The  parties  of  the  second 
part  agree  to  advance  fifty  cents  per  cord  of  all  wood  cut  the  month 
previous,  which  shall  be  taken  from  the  price  paid  for  the  coal.  Said 
Holcombe  agrees  to  make  from  40,000  to  75,000  bushels  of  coal  And 
deliver  the  same  on  the  cars  up  to  November  15, 1880 ;  said  Munson  & 
Landon  will  pay  said  Holcombe  twelve  dollars  per  hundred  for  good  mer- 
chantable charcoal  made  from  hard  wood  purchased  bv  said  Holcombe,  the 
same  being  delivered  on  the  cars  and  paid  for  on  the  fifteenth  of  each 
month,  said  Holcombe  to  complete  tne  Sackett  job  by  the  1st  day  of 
November,  1882,  the  parties  of  the  second  part  to  make  punctual  pay- 
ments, and  to  furnish  cars  promptly  that  there  may  be  no  delay.  In 
witness  whereof  these  parties  to  these  presents  have  hereto  set  their 
hands  and  seals  the  day  and  year  first  mentioned. 

"  Gboeob  p.  Holoombe.      [l,  s.] 
"  MuNsoN  &  Landok.  [l,  s.] 

"  In  the  presence  of  H.  C.  Bull." 

The  questions  mainly  Utigated  upon  the  trial  were,  (1)  whether  there 
had  been  any  refusal  on  the  part  of  the  defendants  to  perform  the  con- 
tract ;  (2)  whether  there  had  been  a  subsequent  parol  alteration  of  the 
terms  of  the  written  agreement,  and  (3)  as  to  the  quantity  of  coal  which 
the  wood  on  the  lot  in  question  was  capable  of  producing  and  the  cost 
of  manufacturing  it.  Upon  all  of  these  questions  the  evidence  was 
quite  contradictory  and  conflicting  and  incapable  of  being  harmonized 
or  reconciled. 

The  referee  found  upon  each  of  the  questions  referred  to  in  favor  of 
the  plaintiff  and  assessed  the  damages  at  $10,608.  From  the  judgment 
entered  upon  the  referee's  report,  tne  defendants  appealed  to  the  gen- 
eral term.  That  court,  after  an  examination  of  the  evidence  in  the  case, 
came  to  the  conclusion,  as  appears  from  its  opinion,  that  the  referee 
erred  upon  the  facts  in  ordering  judgment  for  the  plaintiff.  Instead, 
however,  of  determining  the  case  upon  this  grouna,  its  decision  was 
placed,  as  we  must  assume  from  the  order  of  reversal,  upon  questions 
of  law  alone,  and  it  reversed  the  judgment  entered  upon  the  report  of 
the  referee  and  directed  a  new  trial.  The  plaintiff  declined  the  hazards 
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of  a  new  trial,  but  elected  to  appeal  to  this  court,  giving  the  usual 
stipulation  for  judgment  absolute. 

The  decision  of  the  general  term  precludes  us  from  reviewing  the 
case  upon  the  facts  audi  confines  us  to  the  examination  and  decision  of 
the  questions  of  law  presented  by  the  record.  In  view  of  the  repeated 
warnings  given  by  this  court  of  the  hazard  incurred  by  a  party  m  tak- 
ing this  course,  oi  encountering  some  objections  and  exceptions  taken 
on  the  trial  but  not  considered  by  the  general  term,  which  might  prove 
to  have  been  well  taken,  and  especially  m  a  case  that  bristles  with  excep- 
tionSi  it  was,  to  say  the  least,  quite  dangerous  to  risk  the  chances  of  an 
aflirmance  by  us  for  such  errors.  Cobb  v.  Hatfidd^  46  N.  Y.  533  ; 
People  V.  Supermaorsy  ^0  id.  228;  Mackay  v.  Lew-is^  73  id.  382. 
Upon  such  an  appeal  it  is  our  duty  to  examine  the  whole  record  for  the 
purpose  of  discovering  whether  there  were  any  errors  committed  by 
the  trial  court  which  would  have  authorized  an  order  of  reversal  by  the 
general  term,  and  if  such  are  found  it  is  the  imperative  duty  oi  this 
court  to  affirm  the  order  appealed  from  and  order  judgment  absolute 
for  the  respondent. 

We  have  carefully  examined  the  case  for  this  purpose,  and  while  we 
find  many  ^rave  and  serious  errors  committed  on  the  trial  which  were 
not  at  the  time  pointed  out  by  suflScient  and  appropriate  objections,  we 
.iko  find  some  that  were  properly  raised  and  wnich  must  be  considered 
and  decided  by  us. 

Among  the  most  prominent  of  them  was  the  admission  by  the  referee, 
against  objection,  of  parol  evidence  to  add  to  and  modify  the  written 
contract  With  the  view  of  relieving  the  last  clause  of  such  contract 
from  the  obiection  that  it  might  be  void  for  want  of  mutuality,  the 
plaintiff  sougnt  to  rive  in  evidence  an  alleged  conversation  had  between 
George  P.  HolconiDe  and  said  Landon  on  the  same  day,  but  after  the 
execution  of  the  written  contract,  Mrs.  Holcombe,  who  was  the  first 
witness  called  to  prove  it,  was  asked  the  following  question :  "  What,  if 
any  thing,  was  said  there  as  to  the  amount  of  coal  he  wanted  your  hus- 
band to  furnish  under  the  twelve-cent  clause  of  the  contract  ? "  The 
question  was  objected  to  by  the  defendants  "  as  immaterial  and  improper 
and  as  it  calls  tor  the  conclusion  of  the  witness."  The  objection  was 
overruled  and  the  defendants  excepted. 

We  are  of  the  opinion  that  the  question  was  objectionable,  and  that 
the  grounds  of  the  objection  were  suflBeiently  stated  to  raise  the  ques- 
tion of  its  admissibility.  The  question  purported  on  its  face  to  call  for 
parol  evidence  qualifying,  limiting  and  affecting  the  provisions  of  a 
written  contract.  It  was  plainly  intended  thereby  to  give  proof  of  such 
parol  agreement  outside  of  the  written  contract  varying  or  explaining 
its  meaninff  and  effect.  Such  evidence  was  both  improper  and  incom- 
petent. The  grounds  of  the  objection  could  not  have  been  misunder- 
stood either  by  the  court  or  the  parties,  and  the  objection  could  not 
have  been  obviated  so  as  to  make  such  evidence  admissible.  The  ques- 
tion in  terras  called  for  oral  proof  to  supplement  the  provisions  of  a 
written  contract,  and  to  the  proposition,  plainly  implied  from  the  ques- 
tion, the  defendants  objected  that  such  evidence  was  immaterial  and 
improper,  as  it  unquestionably  was. 
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The  object  of  the  rule  requiring  objectionfl  to  evidence  to  be  made 
Bpedflc  and  to  point  out  the  precise  defect  existing  therein,  is  to  pre- 
vent surprise  and  enable  the  party  offering  it  to  obviate  such  difficulties 
as  are  merely  formal  and  can  be  cured  dv  reforming  the  question,  or 
which  by  further  proof  can  be  removed  and  the  question  rendered  com- 
petent. People  V.  Beach^  87  N.  Y.  612 ;  Bergmcm  v.  Janes,  94  id. 
51.  In  a  case  where  the  objection  could  not  be  obviated  by  any  means 
within  the  power  of  the  partj  offering  the  evidence,  in  order  to  raise 
the  question  of  its  admissibility  it  is  sufficient  to  make  a  general  objec- 
tion thereto.  Quinhy  v.  Stravsa,  90  N.  Y.  664 ;  Tooley  v.  BaooUy  70 
id.  34;  Merritt  v.  Seaman,  6  id.  168. 

The  clause  of  the  contract  in  question  was  complete  in  all  its  parts 
and  needed  no  additional  evidence  to  make  it  plain  and  intelligible. 
The  plaintiff's  assignor  was  to  furnish  coal  to  the  defendants  at  cars 
furnished  by  them,  and  they  were  to  receive  all  he  should  deliver,  and 
pay  for  it  at  the  rate  of  $12  per  hundred  bushels  on  the  fifteenth  of 
each  month  after  delivery.  The  proposed  evidence  tended  to  contradict 
the  terms  of  the  contract  and  limit  the  quantity  deliverable  by  the 
vendor  to  one  hundred  thousand  bushels.  The  fact  that  a  written  con- 
tract is  unenforceable  by  reason  of  some  vice  expressed  in  it  does  not 
authorize  the  introduction  of  parol  evidence  to  eliminate  such  objection. 
It  is  only  where  the  contract  is  obviously  incomplete  and  imperfect  by 
reason  ox  the  absence  of  some  provision  which,  it  is  apparent,  the  parties 
must  have  contemplated  as  a  part  thereof,  that  parol  evidence  may  be 
admitted  to  supply  the  defect.  This  is  a  salutary  and  beneficial  mle 
and  should  neitner  be  disregarded  or  evaded. 

It  is  a  familiar  and  fundamental  rule  of  evidence  that  a  written  con- 
tract cannot  be  explained,  modified  or  contradicted,  either  as  to  its 
express  or  implied  terms,  by  parol  evidence,  and  it  is  immaterial 
whether  the  proposed  parol  modification  purported  to  have  been  made 
before,  at  the  time  of  or  after  the  date  of  the  execution  of  the  instru- 
ment.   Mott  V.  RichtmyeVy  57  N.  Y.  50. 

The  plaintiff  made  no  suggestion  that  the  evidence  called  for  came 
within  any  of  the  exceptions  to  the  rule,  and  even  if  he  had  it  would 
not  have  availed  him  any  thing,  for  tlie  contract  proposed  to  be  proved. 
is  required  by  the  statute  to  be  in  writing,  and  it  is  not  competent  by 
parol  to  add  to  such  a  contract  any  provision  whatever.  Drake  v. 
Seaman,  97  K  Y.  230. 

The  further  objection  that  the  contract  proved  was  void  by  the  statute 
of  frauds  as  embracing  a  sale  of  personal  property  amounting  to  more 
than  $60  in  value,  was  not  available  until  after  the  evidence  had  dis- 
closed the  nature  of  the  contract,  and  we  think  that  after  that  time, 
within  the  decision  in  Bommer  v.  Am.  Spiral  Spring  Co,,  81  N.  Y. 
468,  that  objection  was  not  properly  taken. 

That  the  admission  of  this  evidence  constituted  a  material  error  is 
manifest  from  the  fact  that  the  referee  awarded  damages  to  the  amount 
of  $2,000  for  a  breach  of  tliis  parol  agreement. 

We  are  also  of  the  opinion  that  other  evidence  was  improperly 
admitted  in  support  of  the  plaintiff's  cause  of  action.  The  case  was 
tried  upon  the  theory  that  the  plaintiff  was  entitled  to  recover  as  dam- 
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ages  the  diflEerence  between  the  cost  to  him  of  cutting  and  manufactur- 
ing into  coal  all  of  the  timber  growing  upon  the  several  parcels  of  land 
described  in  the  contract,  and  the  prices  therein  provided  to  be  paid 
for  the  coal  manufactured  therefrom.  It,  therefore,  became  a  very 
material  question  on  the  trial  to  determine  the  quantity  of  wooded  land 
embraced  in  these  lots,  the  quantity  of  wood  per  acre  growing  thereon 
and  the  number  of  bushels  of  coal  which  it  was  capable  of  producing. 
The  evidence  differed  widely  upon  each  of  these  questions,  some  wit- 
nesses placing  the  quantity  of  wood  as  low  as  eighteen  cords,  and  others 
estimatmg  as  high  as  forty  cords  per  acre.  Several  witnesses  who  had 
examined  a  piece  of  land  pointed  out  to  them  as  the  Jolls  lot,  were 
called  to  testify  to  the  number  of  acres  of  wooded  land  therein  con- 
tained and  the  number  of  cords  of  wood  which  in  their  ludgment  it 
would  produce  per  acre.  They  gave  material  evidence  in  the  case  as  to 
such  quantities  favorable  to  the  plaintiff's  contention.  At  the  same 
time  tney  testified  that  they  had  no  knowledge  of  the  location  of  the 
Jolls  lot  or  its  dimensions,  and  that  their  only  information  in  regard 
to  it  was  derived  from  statements  made  to  them  by  a  third  person. 
There  was  no  evidence  that  this  person  pointed  out  the  Jolls  lot  accu- 
rately, or  indeed  that  he  had  any  knowledge  of  its  location  or  dimen- 
sions, and  he  was  not  sworn  as  a  witness  upon  the  trial. 

A  motion  was  made  by  the  defendants  to  strike  out  the  evidence  of 
these  witnesses  in  respect  to  the  location  and  estimation  of  qnantities 
of  wood  on  the  lot  npon  the  ground  that  they  had  no  such  knowledge 
of  the  facts  as  entitled  them  to  give  an  opinion  upon  those  subjects. 
Tjiis  motion  was  denied  by  the  court  and  the  defendant  excepted.  We 
see  no  answer  in  this  exception.  The  testimony  of  the  witnesses  con- 
stituted no  legal  proof  of  the  facts  testified  to  by  them,  and  it  should 
have  been  stnckeu  out  upon  the  defendants'  motion.  There  was  no 
attempt  on  the  trial  to  supply  by  other  evidence  the  manifest  insufl^cJency 
of  this  testimony,  and  no  suggestion  that  it  could  or  would  be  done. 
The  essential  element  of  knowledge  on  the  part  of  the*  witnesses  of  the 
facts  testified  to  was  wanting  and  rendered  the  evidence  merely  hearsay 
and  incompetent. 

We  might  specify  other  exceptions  which  appear  to  us  to  be  well 
taken,  but  those  already  mentioned  are  sufficient  to  show  that  the  order 
of  reversal  made  by  the  general  term  was  authorized  by  manifest  errors 
committed  by  the  referee  and  require  the  affirmance  of  its  order  for  a 
new  trial  by  this  court.  We  have  deemed  it  unnecessary  to  refer  to 
the  questions  discussed  in  the  opinion  below,  as  we  have  serious  doubts 
as  to  the  sufficiency  of  the  exceptions  taken  to  some  of  those  questions. 
The  order  of  the  general  term  is,  therefore,  affirmed,  and  judgment 
absolute  for  the  de^ndants  ordered. 

Miller  and  Finch,  JJ.,  concur ;  Rapallo,  J.,  concurs  in  result ; 
Earl  and  Danporth,  JJ.,  dissent ;  Andrews,  J.,  not  voting. 

Judgment  affirmed. 
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Beinhan,  AppUt^  V.  Dennin,  RespH. 

December  7,  1886. 

Will— Capacitt-— Physician  as  Witness —Code  of  Civil  Procedure,  §§884-4L 
The  provisions  of  sections  834-6,  Ckxle  of  Civil  Procedure,  are  applicable  to 
testamentary  cases. 

To  bring  a  case  within  the  statute  it  is  sufficient  that  the  person  attended  as  a 
physician  upon  the  patient,  and  obtained  his  information  in  that  capacity.  On 
the  trial  of  special  issues  in  a  will  case  the  contestant  called  a  physician  as  a 
witness,  and  offered  to  prove  by  him  what  he  saw  and  learned  of  tue  condition 
of  the  deceased  testator  while  he  was  attending  him.  Upon  objection  of  the 
proponent  the  testimony Iwas  excluded  as  inadmissible  under  section  ^^,  Code  of 
Civil  Procedure,  and  the  ruling  was  affirmed  at  general  term.  HM  no  error ; 
the  witness  was  incompetent  under  the  statute. 

Appeal  from  a  judgment  of  the  geaeral  term,  third  department, 
affirming  a  judgment  entered  npon  a  verdict  rendered  at  the  Kensselaer 
circuit,  upon  special  issues  toucning  the  testamentary  capacity  and  exe- 
cution of  an  alleged  will  of  James  Dennin,  deceased,  and  of  fraud  and 
undue  influence  exerted  over  him. 

E,  Countryman^  for  appellant.     C.  E,  Patterson^  for  respondent. 

Earl,  J.  The  surrogate  of  Eensselaer  county  admitted  to  probate 
the  will  of  James  Denmn,  deceased.  Upon  appeal  to  the  general  term 
the  surrogate's  decree  was  reversed,  and  special  issues  as  to  the  compe- 
tency of  the  testator,  and  the  due  execution  of  the  will  were  ordered 
to  be  tried  before  a  jury.  The  trial  came  on,  and  it  appeared  that  the 
will  was  executed  in  the  evening,  a  short  time  before  the  testator's 
death,  and  that  during  the  same  evening,  before  the  execution  of  thb 
will,  Dr.  Bontecou  was  requested  by  the  attending  physician  to  be 
present  at  the  testator's  house  for  consultation  with  nim  relative  to  the 
testator's  condition  and  treatment,  and  in  pursuance  of  such  request  he 
did  attend.  He  was  called  as  a  witness  for  the  contestants,  and  testified 
that  he  saw  the  t^tator  and  advised  a  prescription  for  him.  The  fol- 
lowing questions  were  put  to  him  ?  "  Will  you  describe  the  appearance 
and  condition  of  the  sick  man  when  you  got  into  the  room  ?''  **At  the 
time  you  examined  this  man  was  he,  in  your  judgment,  in  that  state 
known  to  your  profession  as  *  collapse  ? '  "  "  Was  he,  in  your  judgment, 
in  a  dying  condition  ? ''  "  State  whether  in  your  judgment,  at  any  time 
after  that  occasion  when  you  were  there,  James  Denhin  was  in  such  a 
condition  that  he  was  capable  of  understanding  and  taking  into  account 
the  nature  and  character  of  his  property  and  of  his  relations  by  blood 
and  marriage  to  those  who  were  or  might  become  the  objects  of  his 
bounty,  and  make  an  intelligent  disposition  of  his  property  by  will?" 
The  same  question  was  repeated,  confining  it  to  the  time  when  the  wit- 
ness saw  the  testator.  All  the  questions  were  objected  to  on  behalf  of 
the  proponent  as  incompetent  under  sections  834  and  836  of  the  Code,  and 
the  objections  were  sustained,  and  counsel  for  the  contestants  excepted, 
and  the  sole  question  for  our  determination  upon  this  appeal  is  whether 
that  exception  was  well  taken. 

Section  834  is  as  follows :  "  A  person  duly  authorized  to  practice 
physic  or  surgery  shall  not  be  allowea  to  disclose  any  information  which 
ne  acquired  in  attending  a  patient  in  a  professional  capacity  and  which 
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was  necessary  to  enable  him  to  act  in  that  capacity."  And  section  836 
provides  that  that  section  applies  to  every  examination  of  a  person  as  a 
witness  uiiless  the  provisions  thereof  are  expressly  waived  bv  the  patient. 

Dr.  Bontecou  was  a  person  duly  authorized  to  practice  physic.  What- 
ever information  he  had  about  the  condition  of  the  testator  he  acquired 
while  attending  him  as  a  patient.  It  is  true  that  the  testator  did  not 
call  or  procure  nis  attendance.  But  he  did  not  thrust  himself  into  his 
presence  or  intrude  there.  He  was  called  by  the  attending  physician 
and  went  in  his  professional  capacity  to  see  the  patient,  and  that  was 
enough  to  bring  the  case  within  the  statute.  It  is  quite  common  for 
physicians  to  be  summoned  by  the  friends  of  the  patient  or  even  by 
strangers  about  him,  and  the  statute  would  be  robbed  of  much  of  its 
virtue  if  a  physician  thus  called  were  to  be  excluded  from  its  provisions 
because,  as  contended  by  the  learned  counsel  for  the  appellant,  he  was 
not  employed  by  the  patient  nor  a  contract  relation  created  between 
him  and  the  patient.  To  bring  the  case  within  the  statute  it  is  suflBicient 
that  the  person  attended  as  a  physician  upon  the  patient  and  obtained 
his  information  in  that  capacity.  Section  835  proviaes  that  '^an  attorney 
or  counselor  at  law  sliall  not  be  allowed  to  disclose  a  communication 
made  by  his  client  to  him  or  his  advice  given  therein  in  the  course  of 
his  professional  employment."  Before  that  section  can  apply  in  any 
case  a  contract  relation  of  attorney  and  client  must  exist  based  upon  an 
employment  by  the  client,  and  the  decisions  holding  this,  to  which  our 
attention  has  been  caUed,  have  no  bearing  upon  section  834.  It  is  not 
disputed,  and  could  not  well  be,  that  the  iniormation  obtained  by  the 
witness  was  necessary  to  enable  him  to  act  in  his  professional  capacity. 
Therefore,  if  the  letter  of  the  statute  is  to  prevail,  it  cannot  be  doubted 
that  the  rulings  of  the  trial  judge  were  correct. 

But  it  is  claimed  that  the  statute  should  be  held  not  to  apply  to  testa- 
mentary cases.  There  is  just  as  much  reason  for  applying  it  to  such 
cases  as  to  any  other,  and  the  broad  and  sweeping  language  of  the  two 
sections  cannot  be  so  limited  as  to  exclude  such  cases  :&om  their  opera- 
tion. There  is  no  more  reason  for  allowing  the  secret  ailments  of  a 
patient  to  be  brought  to  light  in  a  contest  over  his  will  than  there  is  for 
exposing  them  in  any  other  case  where  they  become  the  legitimate  sub- 
ject of  inquiry.  An  exception  so  important,  if  proper,  should  be 
engrafted  upon  the  statute  by  the  legislature  and  not  by  the  courts. 

It  is  also  claimed  that  the  statute  should  be  so  construed  as  only  to 

Srohibit  the  disclosures  by  a  physician  of  any  information  of  a  confi- 
ential  nature  obtained  by  him  from  his  patient,  or  while  attending 
him  in  a  professional  capacity.  Such  was  the  view  of  the  statute  taken 
by  me  in  my  opinion  in  Edington  v.  ^tna  Lige  Ins,  Co.^  77  N.  Y, 
6G4  ;  but  my  brethren  were  then  unwilling  to  concur  with  me  in  that 
view.  When  the  same  question  again  came  before  the  court  in  Qrat- 
tcmv.  Metropolitan  Life  Ins,  Co,^  80  N.  Y.  281,  I  again  attempted  to 
enforce  the  same  view  upon  my  brethren,  and  again  failed,  and  it  was 
then  distinctly  held  that  the  statute  could  not  be  confined  to  informa- 
tion of  a  confidential  nature,  and  that  the  court  was  bound  to  follow 
and  give  effect  to  the  plain  language  without  interpolating  the  broad 
exception  contended  for. 

Vol.  vm.-.73  ^  j 
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It  is  further  contended  that  the  rule  laid  down  in  Ths  People  v. 
Piersoriy  79  N.  Y.  424,  should  be  applied  to  this  case.  We  there  held 
that  the  statute  did  not  cover  a  case  where  its  prohibition  was  invoked 
solely  for  the  protection  of  a  criminal  and  not  at  all  for  the  benefit  or 
protection  of  the  patient  who  was  dead,  and  a  waiver  of  the  prohibi- 
tion had  therefore  become  impossible.  We  are  unable  to  perceive  how 
the  reasoning  upon  which  that  decision  rests  can  have  any  application 
to  this  case.  Here  there  is  no  allegation  of  crime,  and  there  is  a  mere 
contest  over  the  patient's  property. 

It  is  probably  true  tliat  the  statute,  as  we  feel  obliged  to  construe  it, 
will  work  considerable  mischief.  In  testamentary  cases  where  the  eon- 
te^t  relates  to  the  competency  of  the  testator,  it  will  exclude  evidence 
of  physicians,  which  is  generally  the  most  important  and  decisive. 
In  actions  upon  policies  of  life  insurance,  where  the  inquiry  relates  to 
the  health  and  physical  condition  of  the  insured,  it  will  exclude  the 
most  reliable  ana  vital  evidence,  which  is  absolutely  needed  for  the  ends 
of  justice.  But  the  remedy  is  with  the  legislature  and  not  with  the 
courts. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

Kip,  JRespHy  v.  Hibsh,  AppPt 

December  7,  1886. 

Specific  Pervokmaiicb  —  Doubtful  Title  —  Assignee  for  Crbditobs  not 
Party  to  Foreclosure  of  Mortgage. 

In  Jane,  1885,  plaintiffs'  testator  conveyed  certain  vacant  and  unprodactive  lots 
in  New  York  city  to  one  D.,  taking  from  him  a  mortgage  to  secure  part  of  the  pur- 
chase-price. In  1840  D.  made  a  general  assignment,  recorded  Jane  6,  1840,  con- 
veying said  lots  ...  in  trust,  to  sell  the  real  estate,  etc.  In  August,  1840, 
the  testator  foreclosed  the  said  mortgage,  but  did  not  make  the  asslflrnee  of  D.  a 
party  to  the  suit.  On  the  foreclosure  sale,  the  testator  bought  in  the  premises 
and  received  a  master's  deed,  which  was  duly  recorded,  and  he  held  tne  same 
until  1863,  when  he  died,  leaving  a  will,  of  which  plaintifEs  are  the  surviving 
executors.  By  the  will  the  executors  were  given  full  power  to  sell  and  convey 
all  vacant  and  unproductive  lots.  Plaintiffs,  as  executors,  leased  said  lots  from 
1867  to  1888  in  consideration  of  the  payment  of  taxes  thereon.  In  1885  plaintiffs 
and  defendant  entered  into  a  written  contract  of  sale  of  sud  lots,  but  defend- 
ant refused  to  complete  the  purchase,  on  the  ground  that  the  title  was  defec- 
tive, because  D.'s  assignee  was  not  made  a  party  to  the  foreclosure  suit.  HM, 
that  plaintiffs  were  entitled  to  specific  performance  of  the  contract  of  sale. 

Appeal  from  an  order  of  the  general  term  of  the  superior  court  of 
the  city  of  New  York  reversing  a  judgment  entered  on  decision  of 
Chief  Justice  Sedgwick,  at  special  term,  directing  specific  perform- 
ance by  defendant  'of  a  contract  made  between  him  and  the  plaintife 
for  the  sale  by  them  and  purchase  by  him  of  certain  real  estate  in  the 
city  of  New  York,  and  directing  a  new  trial 

Isddc  L,  MUler^  for  appellant.  John  H.  V.  Arnoldy  for  respond- 
ents. 

Eapallo,  J.  In  Juno,  1835,  Leonard  W.  Kip,  the  plaintiffs'  testar 
tor,  was  the  owner  of  the  lots  of  land  in  controversy,  and  in  that 
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month  he  conveyed  them  to  Daniel  E.  Delavan,  taking  from  him  amort- 
gage  on  the  same  lots  to  secrn^  $1,500,  part  of  the  pnrchase-money. 
The  deed  and  the  mortgage  were  recorded  on  the  29th  of  June,  1835. 

On  the  16th  of  May,  1840,  Delavan  made  a  general  assignment  to 
Walter  J.  Smith,  conveying  the  lots  in  question,  together  with  a  very 
large  amount  of  other  real  estate  and  personal  prop^iy,  in  trust  to  sell 
the  real  estate  with  all  convenient  speed,  and  apply  the  proceeds  of  the 
real  and  personal  estate  to  the  payment  first  of  certain  specified  debts 
of  the  assignor,  next  to  the  payment  of  all  his  other  debts,  and  when  the 
trust  was  inlly  executed  to  return  the  surplus,  if  any,  to  the  assignor. 
This  assignment  was  recorded  June  6,  1840. 

In  August,  1840,  Leonard  W.  Kip  commenced  a  suit  tor  the  forjj- 
closure  of  the  above-mentioned  mortgage,  making  Delavan  a  party 
defendant,  but  his  assignee  Smith  was  not  made  a  party. 

This  foreclosure  suit  proceeded  to  a  decree,  and  the  mortgaged  prem- 
ises were  sold  under  the  decree,  and  bought  in  by  Leonard VW.  Kip, 
and  a  master's  deed  was  executed  to  him  December  30,  1840,  and 
recorded  February  23,  1841. 

The  mortgaged  premises  consisted  of  three  lots^on  the  easterly  side 
of  Fourth  avenue,  between  One  Hundred  and  Twentieth  and  One  Hun- 
dred  and  Twenty-first  streets,  in  the  city  of  New  York.  They  were  vacant 
and  unproductive,  and  so  continued  until  tfaedea^of  LemardW.  Kip, 
which  took  place  in  1863.  He  left  a  will,  of  which  the  plaintiffs  in  this 
action  are  the  surviving  executors.  By  this  will,  after  making  certain 
bequests,  he  devised  the  residue  of  his  real  and  personal  estate  to  his 
executors,  in  trust  for  the  benefit  of  his  wife  during  her  life,  directing 
them  to  let  and  lease  all  his  productive  real  and  leasehold  estates,  and 
empowering  them,  at  any  time  after  his  decease,  to  sell  all  vacant  and 
unproductive  lots,  and  divide  the  proceeds  araong  his  children. 

On  the  15th  of  April,  1867,  the  plaintiffs,  as  executors  of  the  will, 
leased  the  lots  in  question  to  John  I.  Beeber  for  the  term  of  nine 
months  from  the  date  of  the  lease,  he  agreeing  to  pay,  as  rent,  the  taxes 
on  said  lots  as  soon  as  due  and  payable. 

Reeber  took  possession  of  the  lots  under  this  lease  and  inclosed  the 
same  with  a  fence  on  all  four  sides,  and  occupied  them  for  storing 
lumber,  from  April  15,  1867,  until  about  the  year  1883,  when  he 
relinquished  his  business  to  his  sons,  who  have  since  then  carried  on  the 
same  Dusiness  on  the  premises  as  his  successors. 

On  the  17th  of  March,  1885,  the  plaintiffs  and  defendant  entered  into 
an  agreement  in  writing  whereby  the  plaintiffs  agreed  to  sell,  and  the 
defendant  agreed  to  purchase  the  premises  for  the  sum  of  $12,750, 
payable  as  set  forth  in  the  agreement.  But  the  defendant  now  refuses 
to  complete  the  purchase,  claiming  that  the  plaintiffs'  title  is  defective 
by  reason  of  the  omission  to  make  Walter  J.  Smith,  the  assignee  of 
Delavan,  a  party  to  the  foreclosure  suit  through  which  the  plaintiffs' 
testator  derived  his  title. 

If  the  assignment  and  the  title  of  the  assignee  were  still  subsisting, 
and  the  trusts  unexecuted,  the  objection  would  be  unanswerable,  but 
we  think  that  the  circumstances  of  the  case  are  such  as  to  create  a  legal 
presumption  that  the  purposes  for  which  the  tnists  were  created  have 


Digitized  by 


Google 


572  The  Eastern  Reporter.  [N.  Y. 

ceased,  and  that  consequeDtlj  the  estate  of  the  trustee  has  ceased,  and 
the  title  reverted  to  Delavan,  the  grantor  of  the  plaintifEs,  or  those 
claiming  under  him.  1  R.  S.  730,  §  67.  His  title  was,  of  coarse, 
transferred  to  the  plaintiffs'  testator  by  the  sale  under  the  decree, 
Delavan,  the  mortgagor,  having  been  a  party  to  the  foreclosure.  The 
assignment  to  Smith  was  made  in  1840,  more  than  forty-five  years 
before  the  trial  of  this  action,  and  nearly  forty-five  years  before  the 
making  of  the  contract  of  sale,  and  although  the  trust  was  to  sell  the 
real  estate  with  all  convenient  speed  for  the  purpose  of  paying  the 
debts,  it  is  found  as  a  fact  that  no  sale  was  ever  made  by  the  assignee 
of  the  property  in  question,  or  any  part  thereof.  It  does  not  appear 
that  any  of  the  property  embraced  in  the  assignment  was  ever  sold, 
or  that  the  assignment  was  ever  acted  upon  in  any  manner.  Walter 
J.  Smith,  the  assignee,  lived  twenty-five  years,  and  Daniel  E.  Delavan, 
thirty  years  after  the  making  of  the  assignment. 

It  is  found  that  no  successor  in  the  trust  was  ever  appointed  in  place 
of  Smith,  and  it  does  not  appear  that  Smith  ever  claimed  or  asserted 
any  title  to  the  lots  in  question  under  the  assignment,  or  that  any 
creditor  of  Delavan,  or  any  other  person,  has  ever  made  any  daim 
under  the  assignment,  or  attempted  to  enforce  the  trust,  although  the 
executors  of  Kip  have  been  in  actual  possession,  through  their  tenants, 
for  nearly  twenty  years.  After  such  a  great  lapse  oi  time  since  the 
making  of  the  assignment  and  the  sale  under  the  foreclosure,  we  think 
the  presumption  that  the  debts  of  Delavan,  secured  by  the  assignment, 
have  been  paid,  or  in  some  manner  discharged,  is  so  strong  that  the 
fact  that  the  assignment  once  existed  is  no  longer  a  substantial  objection 
to  the  title.  So  much  time  has  elapsed,  that  the  presumption  of  pay- 
ment would  apply  even  to  debts  evidenced  by  specialty  or  by  judg- 
ment ;  and  it  cannot  be  conceived  that  if  the  debts  have  not  in  fact 
been  paid,  there  could  be  any  now  outstanding  which  would  not  be 
barred  by  the  statute  of  limitations.  We  think  there  is  no  danger  in 
holding  that,  independently  of  the  act  of  1875,  chapter  375,  the  trusts 
created  by  the  assignments  should,  under  such  a  state  of  facts  as  exists 
in  the  present  case,  be  decreed  discharged,  and  that  the  estate  of  the 
trustee  should  be  deemed  to  have  ceased.  No  one  but  the  suocessors 
of  the  trustee,  if  any  should  ever  be  appointed,  can  dispute  the  title 
which  the  defendant  will  acquire  by  the  conveyance  from  the  execu- 
tors under  the  power  contained  in  the  will  of  the  testator,  and  their 
right  to  redeem  nas  long  been  barred^  by  the  statute  of  limitation. 

We  think  the  lots  in  question  are  embraced  in  the  power  of  sale. 
They  were  unquestionably  vacant  and  unproductive  at  the  time  of  the 
death  of  the  testator,  and  nothing  that  nas  happened  since  has  mate- 
rially changed  their  condition.  The  putting  of  a  fence  around  them, 
and  the  storing  of  lumber  or  building  matenals  thereon  did  not  change 
their  character  of  vacant  lots,  so  long  as  they  are  not  built  upon. 
Neither  did  the  lease  change  their  character  of  unproductive  lots,  as  no 
rent  was  reserved,  the  only  agreement  on  the  part  of  the  tenant  being 
to  pay  the  taxes.  But  we  think  the  testator  intended  to  include  in  the 
power  the  real  estate  which  was  vacant  and  unproductive  at  the  time 
of  his  death. 
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The  title  of  Delavan,  to  which  the  testator  succeeded  by  bis  purchase 
at  the  foreclosure,  was  subject  only  to  the  estate  of  the  trustee.  That 
was  not  an  absolute  estate,  bat  only  for  the  purposes  of  the  trust. 
Whenever  those  purposes  ceased,  the  trust  ceased,  and  the  assignor,  or 
those  who  succeeded  to  his  right,  were  in  bv  their  original  title. 

We  are  inclined  to  the  opinion  further,  that  the  act  of  1875,  chapter 
546,  is  applicable  to  this  case.  There  is  nothing  in  the  act  which  con- 
fines its  operation  to  assignments  made  after  its  passage,  but,  on  the 
<x)ntraryy  its  language  imports  that  it  applies  to  trusts  theretofore 
created.  It  purports  to  amend  section  67  of  the  statute  of  uses  and 
trusts — 1  R.  S.  730  —  which  provides  that  "when  the  purposes  for 
which  an  express  trust  shall  have  been  created  shall  have  ceased,  the 
estate  of  the  trustees  shall  also  cease,"  by  adding  the  following  words, 
"and  where  an  estate  has  been  conveyed  to  trustees  for  the  benefit  of 
creditors,  and  no  different  limitation  is  contained  in  the  instrument 
creating  the  trust,  such  trust  shall  be  deemed  discharged  at  the  end  of 
twenty-five  years  from  the  creation  of  the  same,  and  the  estate  con- 
veyed to  trustee  or  trustees,  and  not  granted  or  conveyed  by  him  or 
them,  shall  revert  to  the  grantor  or  grantors,  his  or  their  heirs  or 
devisees,  or  persons  claiming  under  them,  to  the  same  effect  as  though 
such  trust  had  not  been  created." 

To  construe  this  act  as  relating  only  to  assignments  made  after  its 
passage  would  prevent  its  having  any  operation  until  the  year  1900, 
which  could  not  have  been  the  intention  of  the  legislature. 

The  intention  to  make  it  apply  to  past  assignments  appears  clearly 
from  its  language,  which  is,  "  when  an  estate  hoe  been  conveyed,"  not 
"  shall  have  been,"  or  "  shall  be  conveyed," 

It  is  in  the  nature  of  a  statute  of  limitation,  and,  if  necessary  to  sus- 
tain its  constitutionality,  it  should  be  construed  as  making  the  lapse  of 
time  prima  fcune  or  presumptive  evidence  that  the  trusts  have  been 
discharged,  and  permitting  this  presumption  to  be  rebutted  by  evi- 
dence. In  BeUing&r  v.  Shafer,  2  Sandf.  Ch.  293,  296,  and  cases 
therein  cited,  section  67,  as  originally  enacted,  was  held  applicable  to 
trusts  created  before  its  enactment,  as  well  as  to  those  subsequently 
created,  and  we  are  inclined  to  think  that  the  same  construction  should 
be  placed  on  the  section  as  amended  by  the  act  of  1875. 

In  the  ?ase  of  McCakiU  v.  Hamilton^  20  Hun,  388,  the  supreme 
court  held  a  similar  outstanding  assignment  to  constitute  a  valid  objec- 
tion to  the  title,  and  the  act  of  1875  not  to  remedy  the  defect.  It 
must  be  observed,  however,  that  in  that  case  it  appeared  that  the 
assignment  had  been  acted  upon,  and  some  sales  of  real  estate  had  been 
made  under  it,  though  the  time  when  the  last  sale  was  made  does  not 
appear  in  the  case  as  reported. 

But  it  is  not  necessary  now  to  finally  decide  this  point  as  to  the  act 
of  1875,  as  in  the  present  case  nearly  double  the  time  prescribed  by 
the  act  of  1875  has  elapsed  and  no  conveyance  has  ever  been  made  by 
the  trustee.  The  presumption  of  payment  attaches  to  all  the  debts,  and 
it  can  hardly  be  conceived  that  any  facts  can  exist  which  would  entitle 
any  person  to  enforce  the  trust. 

Under  these  circumstances  we  think  that  the  defendant  will  acquire 
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a  good  and  marketable  title  to  the  premises  by  a  conveyance  from  the 

Elaintiffs  as  execators,  and  he  shoala  be  decre^  to  specifically  perform 
is  contract  of  purchase. 

The  order  of  the  general  term  should  be  reversed  and  the  jadgment 
at  special  term  afBj"med  but  without  cost  on  this  appeal,  the  question 
being  novel,  and  there  having  been  one  unreversed  deeisioa  of  the 
supreme  court  sustaining  the  views  of  the  respondent. 
All  concur,  except  Miller,  J.,  dissenting. 
Order  reversed  and  judgment  affirmed. 


People,  ex  rel.  Brush,  EeapHs^  v.  Brown,  AppVt. 

December  7,  1886. 
Judgment  —  Discretionary  Order  —  Appeal. 

It  is  within  the  discretion  of  the  supreme  court  to  set  aside  on  motion  a  void 
order  entered  in  that  court,  or  to  leave  the  p^artj  to  set  up  its  invaliditj  when- 
ever an  attempt  should  be  made  to  enforce  it  against  him.  No  appeal,  therefore, 
lies  to  this  court  from  a  refusal  of  the  court  below  to  set  aside  such  an  order  on 
motion. 

Appeal  from  an  order  of  the  general  term  aflSrming  an  order  of  tlie 
special  term  denying  appellant's  motion  to  set  aside  a  former  order  of 
tnat  court  remanding  an  infant  to  the  custody  of  the  relators,  on  the 
ground  that  the  court  had  no  jurisdiction  to  make  such  an  order. 

E,  R.  Benny  for  appellant.    John  A,  Deady^  for  respondents. 

Rapallo,  J.  This  appeal  is  brought  upon  the  theory  that  the  gen- 
eral term,  on  reversing  tne  order  at  special  term  dismissiug  the  writ  of 
habeas  corpus^  had  no  jurisdiction  or  power  to  direct  a  new  hearing  on 
the  writ  at  special  terra,  and  that  consequently  the  order  made  at  special 
term,  on  the  rehearing,  remanding  the  infant,  Francis  C.  Brown^  to  the 
custody  of  the  relators,  was  without  jurisdiction  and  void. 

On  that  ground  the  appellant  moved  at  special  term  to  set  aside  the 
last-mentioned  order,  and  his  niotion  having  been  denied  and  the  denial 
affirmed  at  general  term,  he  now  appeals  to  this  court. 

We  are  of  opinion  that  the  appeal  cannot  be  entertained.  Even  if 
it  should  be  assumed  that  the  order  which  the  appellant  sought  bv  the 
motion  to  set  aside  was  made  without  jurisdiction,  and  was  void,  the 
appellant  would  not  have  an  absolute  right  to  demand  that  it  be  set 
aside  on  motion.  It  was  within  the  discretion  of  the  A)urt  below 
whether  to  grant  that  relief  or  to  leave  the  appellant  to  set  up  the 
invalidity  of  the  order  whenever  an  attempt  should  be  made  to  enforce 
it  against  him,  or  to  obtain  any  benefit  thereunder.  No  appeal,  there- 
fore, lies  to  this  court  from  a  refusal  by  the  court  below  to  set  aside 
such  an  order  on  motion.  This  precise  point  was  decided  in  the  case 
of  Foots  V.  Lathropy  41  N.  Y.  358,  and  has  been  affirmed  in  several 
subsequent  cases. 

The  appellant  was  constrained  to  base  his  motion  as  he  did,  on  the 
ground  that  the  orders  were  absolutely  void,  because  if  they  were  not 
void,  but  simply  erroneous,  his  remedy  was  by  appeal  and  not  by  motion 
to  set  aside.    The  appeal  should  be  dismissed^  with  costs. 

All  concur. 

Appeal  dismissed. 
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Blake,  Meajftj  v,  Gbiswold,  AppCL* 
December  14,  1886. 

Motion  forreargument. 

Wm.  C.  Holhrooky  for  appellant.     A.  Pond^  for  respondent. 

FmoH,  J.  This  is  a  motion  for  a  reargament.  So  far  as  our  con- 
clusionB  are  criticised  nothing  more  need  be  said.  The  suffgestions  made 
are  not  at  all  new,  or  outside  of  the  consideration  alrea<^  given  to  the 
case. 

But  an  aflSdavit  is  presented  showing  that  when  the  appeal  was 
argued  and  decided  the  plaintiff  was  dead.  The  fact  seems  to  have 
been  suspected  by,  though  not  certainly  known  to  some  of  the  counsel, 
but  at  least  was  not  disdosed  to  the  court.  It  will  necessarily  furnish 
a  ground  for  some  motion  to  be  made  in  the  case,  but  certainly  furnishes 
none  for  a  reargument.  Until  steps  are  taken  for  a  proper  substitu- 
tion, tho  questions  thence  arising  and  now  suggested  are  not  before  us, 
and  the  motion  made  is  not  in  order.  If  we  might  treat  those  questions 
as  presented  informally  by  the  consent  to  a  substitution  contained  in  the 
plaintiff's  brief  we  could  only  do  so  by  assuming  that  the  person  who 
claims  in  a  letter  to  be  administrator  is  such,  and  then  disposing  of  the 
question  of  abatement  raised  upon  the  printed  arguments  without 
hearing  counsel  orally.  We  prefer  that  the  questions  involved  should 
be  raised  in  some  regular  and  orderly  manner,  not  likely  to  lead  to 
further  compUcations. 

This  motion  should  be  denied. 

All  concur. 

Motion  denied.  

Andebson,  Re8p%  v.  Goldsmidt,  Ajjprt.'f 

December  17,  1886. 

Insurancb  —  Wipe's  Policy  —  Assignability. 

A  policy  issued  to  a  wife  on  her  husband's  life  provided  that  in  case  of  the 
death  of  the  wife  before  her  husband  the  amount  should  be  payable  after  her 
death  to  her  children  .  .  .  The  wife,  her  husband  uniting  therein,  assigned 
the  poUcy.  In  an  action  by  the  assignee  to  recover  the  amount  due  on  the  policy 
the  wife  was  made  a  party  and  she  resisted  payment  on  the  ground  that  she 
being  a  married  woman  having  children  who  had  an  interest  in  the  policy  the 
assignment  thereof  was  void,  and  further  that  the  assignment  was  not  executed 
in  conformity  with  the  statute.  Held,  that  under  the  statute  — act  1879,  chap. 
248  —  the  assignment  was  valid.  (1)  Under  the  act  1879,  chapter  248,  the  joining 
in  of  the  haslmnd  in  an  assignment  of  the  policy  by  the  wife  is  a  sufficient  con- 
sent in  writing  thereto ;  (2)  she  having  survived  her  husband  the  contingent 
interest  of  the  children  had  not  vested  and  she  was  absolute  owner. 

Appeal  from  judgment  of  general  term,  second  department,  affirming 
a  judgment  in  favor  of  plaintiff,  entered  upon  the  decision  of  the  court 
on  a  trial  et  special  term  without  a  jury. 

James  D.  Belly  for  appellant.     C,  L.  Lyon^  for  respondent. 

Eabl,  J.     On  the  81st  of  May,  1870,  the  Germania  Life  Insurance 

*  See  same  case  on  merits,  ante.  \  Affirming  38  Hun,  360. 
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Company  issued  to  Barbara  Gk)ldsmidt  an  endowment  policy  upon  the 
life  of  her  husband,  Joseph  Goldsmidt,  for  $1,000,  payable  May  31, 
1885,  or  within  sixty  days  after  due  notice  and  proof  of  nis  death,  should 
he  die  before  that  time.  The  policy,  among  other  things,  provided 
that  ^'  In  case  of  the  death  of  the  said  Barbara  Goldsmidt  before  the 
decease  of  the  said  Joseph  Goldsmidt,  the  amount  of  said  insurance 
shall  be  payable  after  her  death  to  her  children,  for  their  use,  or  to  their 
guardian,  if  uuder  age ;  or,  if  she  shall  have  no  children,  to  her  execu- 
tors, administrators  and  assigns."  On  the  15th  of  February,  1881, 
Barbara  Goldsmidt  and  Josepii,  her  husband,  united  in  a  written  assign- 
ment signed  by  them  of  all  their  right,  title  and  interest  in  and  to  the 
policy  to  John  Anderson.  The  policy  matured  on  the  Slst  of  May, 
1885,  and  John  Anderson  having  died,  the  plaintiff,  as  his  executor, 
began  an  action  to  recover  the  amount  of  the  policy  from  the  insurance 
company,  claiming  under  the  assignment  of  tne  policy  to  his  testator. 
An  order  was  made  substituting  Barbara  Goldsmidt  as  defendant,  and 
the  fund  was  deposited  in  court.  She  answered  setting  up  that  the 
assignment  was  void  because  she  was  a  married  woman  with  children 
haying  an  interest  in  the  policy,  and  because  the  assignment  was  not 
executed  in  conformity  with  the  statute.  A  judgment  for  the  plaintiff 
having  been  affirmed  by  the  general  term,  the  defendant  has  appealed 
to  this  court  and  attempts  to  sustain  her  appeal  upon  the. two  grounds 
mentioned  in  her  answer. 

It  is  provided  in  chapter  248,  Laws  of  1879,  that  "  all  policies  of 
insurance  heretofore  or  hereafter  issued  within  the  State  of  H"ew  York 
upon  the  lives  of  husbands  for  the  benefit  and  use  of  their  wiyes,  in 
pursuance  of  the  laws  of  the  State,  shall  be  from  and  after  the  passage 
of  this  act,  assignable  by  said  wife  with  the  written  consent  of  her  hus- 
band ;  or,  in  case  of  her  death,  by  her  legal  representatiyes,  with  the 
written  consent  of  her  husband,  to  any  person  whomsoeyer,  or  be  sur- 
rendered to  the  company  issuing  such  policy,  with  the  written  consent 
of  the  husband." 

Objection  is  made  that  there  was  not  in  this  case,  within  the  meaning 
of  this  statute,  the  written  consent  of  the  husband  to  this  assignment. 
But  by  uniting  with  his  wife  in  executing  the  assignment  he  consented 
thereto  in  writing,  and  it  would  be  taking  a  very  narrow  view  of  the 
statute,  quite  inaoinissible,  to  hold  that  the  purpose  of  the  statute  was 
not  fully  answered  by  the  execution  of  the  assignment  in  that  way. 

The  mere  fact  that  she  had  children  at  the  time  she  executed  the 
assignment  does  not  render  her  assignment  void.  The  statute,  whether 
there  be  children  or  not,  gives  the  wife,  with  the  consent  of  her  hus- 
band, the  absolute  power  to  assign  or  surrender  the  policy.  It  is  quite 
true  that  the  children  had  a  contingent  interest  in  the  policy  wnich 
would  have  become  vested  in  e^se  the  wife  had  died  before  the  policy 
matured.  But  here  she  survived  that  period,  and  hence  the  contin- 
gency did  not  arise  which  gave  the  chilaren  any  interest  whatever  in 
the  policy. 

At  the  time  of  this  assignment  there  was  no  law  and  no  public  pol- 
icy which  prohibited  the  wife  from  assigning  any  interest  which  slie 
had  in  the  policy,  and  by  the  assignment  whicn  she  executed  plaintiff's 
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testator  became  vested  with  the  entire  interest  in  the  policy,  and  there 
is  no  defense  in  the  plaintifPs  daim  to  the  amount  due  tbcoreon. 

Ilie  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Vol.  vm.— 78 
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Stbel  &  Co.  V.  Goodwin  &  Co. 
October  4,  1886. 

FoBBiON  Attachment  — Quashing  Writ. 

The  power  of  quashing  writs  is  limited  to  proceedings  that  are  irregular, 
defective  or  improper. 

If  it  appears  on  the  face  of  the  record  that  foreign  attachment  proceedings  are 
▼old  or  grossly  irregular,  or  if  it  be  clearly  shown  that  a  valid  cause  of  action 
does  not  exist  in  that  form,  the  court  may,  on  motion  of  the  defendant  or  of  the 
garnishee  in  his  behalf,  quash  the  writ. 

Error  to  the  court  of  common  pleas,  No.  1,  of  Philadelphia  county. 
The  facts  are  set  forth  in  the  opinion. 

George  P.  Rich  and  Mayer  Sulzbergery  for  plaintiffs  in  error.  "  The 
declarea  object  of  the  act  was  to  prevent  non-residents  from  withdraw- 
ing their  effects  from  the  State,  leaving  their  debts  unpaid."  EUoh  v. 
Ro88^  4  S.  &  R.  564.  This  being  the  object  of  the  act,  the  defendant 
is  authorized  to  have  the  attachment  of  his  effects  dissolved,  by  enter- 
ing security  for  the  debt.  When  this  is  done,  the  action  becomes 
merely  a  common-law  remedy.  Albany  City  Ins.  Co.  v.  Whiineyy  70 
Penn.  St.  248.  The  defendant  has  also  the  right  to  ask  the  court,  as 
in  the  case  of  a  capias,  to  inquire  into  the  cause  of  action ;  and  if  no 
satisfactory  cause  be  shown,  to  dissolve  the  attachment.  Vienne  v. 
McOarty,  1  Dall.  154.  And  in  the  absence  of  the  defendant,  the 
courts,  in  view  of  the  hardship  resulting  from  the  attachment  of  bis 
])roperty,  have  permitted  the  garnishees,  on  behalf  of  the  defendant, 
and  for  the  protection  of  his  intei'estn,  to  make  this  motion.  See 
remarks  of  Sharswood,  J.,  in  Morris  v.  Turner,  3  Clark,  423,  But 
a  stranger,  claiming  that  the  property  attached  in  the  garnishees'  hands 
belonged  neither  to  the  defendant  nor  the  garnishees  but  to  himself, 
was  without  any  protection  whatever,  and  was  in  danger  of  losing  his 
property,  or  at  least  the  enjoyment  of  it,  without  redress.  To  remedy 
this  the  act  of  June  10,  1881  — P.  Laws,  107;  Pnrd.  Dig.,  p.  1361, 
pi.  39  —  was  passed.  In  addition  to  dissolving  the  attachment  where 
no  cause  of  action  is  shown,  the  court  may  also  on  motion  of  the 
defendant,  or  of  the  garnishee  in  his  behalf,  quash  it,  where  it  appears 
on  the  face  of  the  record  that  the  proceedings  are  irregular  ana  void. 
Ci'awford  v.  Stewart,  38  Penn.  St.  34.  The  learned  editor  of  Brightlj^'s 
Troubat  &  Haly,  volume  2,  page  532,  note  1,  says:  "Owing  to  the 
loose  practice  in  our  State,  choses  in  action  are  bound  by  foreign 
attachment  like  other  property."  Pholson  v.  Barnes,  50  renn.  St. 
230;  Wamefr's  Aj^eal,  13  W.  N.  C.  505.  These  decisions  are  the 
obvious  interpretations  of  the  act  of  May,  1855,  section  1 ;  P.  Laws, 
415.  As  to  dissolving  foreign  attachment,  Murdoch  v.  Steiner,  45 
Penn.  St.  849 ;  Lorenz  v.  OrUidy,  87  id.  226.  It  is  error  for  the  court 
in  a  summary  manner  by  motion  or  rule  to  quash,  to  pass  upon  the 
rights  of  one  claiming  to  be  assignee  of  the  fund  attached.     The  par- 
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tiee  have  a  right  to  appear  and  plead,  and  have  the  issue  tried  by  a 
jury.  Pleasants  v.  Vowden^  7  W .  &  S.  379 ;  Zancaster  Co.  Bank  v. 
Choss,  60  Penn,  St.  224. 

Sharp  cfe  AUeman,  for  defendants  in  error.  Snrelj,  if  thejwimishee 
can  intervene,  as  is  said  by  Shabswood,  J.,  in  Morris  v.  Turner^  8 
Clark,  425 ;  or  if  a  subsequent  judgment  creditor  may  do  so,  as  Mas 
held  in  Pfouiz  v.  Comford^  12  C.  420 ;  the  assignee  for  the  benefit 
of  creditors  may  be  allowed  that  right.  See  Reacts  Appeal^  71  Penn. 
St.  882.  That  a  foreign  attachment  cannot  be  maintained  in  this  State 
for  a  debt  not  due  is  tooplain  to  require  argument  at  this  day.  McOulr 
lougKy.  6hisiappsry4W.&  S.  202;  Coo&esv.  White,  11  W.  ^.  C. 
171.  See  Bead  v.  Ware,  2  La.  Ann.  498 ;  Beams  v.  Keaih,  6  Mo. 
84.  And  the  suggestion  of  the  witness,  and  of  his  counsel,  that  they 
might  be  able  to  snow  that  the  debt  was  fraudxdently  contracted  does 
not  help  their  case.  Foreign  attachment  being  an  action  ex  oontraotu, 
it  does  not  lie  for  a  tort.  Drake  Attach.,  §  10,  and  cases ;  Pisoatacrua 
Bank  V.  Turtdey,  1  Miles,  312 ;  Jacd^  v.  GogeU,  5  S.  ife  R.  450 ;  For- 
t&r  V.  HUdebramd,  14  Penn.  St.  129 ;  Boyer  v.  BaUard,  13  W.  N.  0. 
301 ;  Troub.  &  Hal.  Prac.,  §  2257.  And  a  motion  to  quash  was  the 
proper  remedy.  "If  the  defendant  be  an  inhabitant  of  the  State,  or 
the  attachment  otlierwise  improperly  issue,  the  remedy  is,  by  a  motion 
to  quash  the  writ."  Troub.  &  HaL  Prac.,  §  2269.  The  foundation  of 
the  action  was  the  existence  of  a  debt,  due  and  payable ;  the  right  to 
the  eflEect  in  the  ^mishees'  hands  depended  upon  the  l^;al  service  of 
the  writ  and  their  attachable  character.  If  any  of  these  requisites  were 
wanting  it  went  to  the  foundation  of  the  matter,  and  a  motion  to  quash 
was  the  proper  one.  See  Troub.  &  HaL  Prac.,  §  2269 ;  Downing  v. 
Phillips,  4  y  eates,  274 ;  Boss  v.  Clark,  1  Dall.  354 ;  Boane  v.  Pen- 
hallow,  id.  218 ;  MoCoomhe  v.  Bunch,  2  id.  73.  In  view  of  the  severity 
of  the  remedy  the  courts  have  exercised  the  largest  powers  in  the  pro- 
tection of  the  rights  of  those  in  interest,  requiring  the  plaintiff  to  affirma^ 
tively  prove  his  cause  of  action,  and  inquiring  into  it  the  same  as  on  a 
capias  where  the  defendant  is  in  custody.  Troub.  ife  Hah,  §§  2271, 
2272.  See  Vienna  v.  McCarthy,  1  Dall.  154.  The  sheriff's  return  shows 
a  fatally  defective  service  of  the  writ,  and  on  that  account  alone  it  was 
properly  quashed.  Foreign  attachment  act  of  June  18,  1836,  §  48, 
Purd.  Dig.,  p.  824,  pi.  12.  It  has  been  well  settled  that  it  is  the  duty 
of  the  sheriff  to  show  by  the  return  a  garnishment,  in  conformitv  to 
the  statute.  And  if  he  fails  to  show  this  the  writ  will  be  quashed. 
Drake  Attach.,  §§  205,  451,  d.  See  Lainbert  v.  QhMis,  11  Casey, 
156;  StenriM  v.  BowaHh,26  Smith,  438  ;  Connell  v.  Godfrey,  22 
Pittsb.  L.  J.  136 ;  JVor^ll  v.  Porter,  62  Mo.  809 ;  Bayes  v.  QiUespie, 
11  Casey,  155.  The  return  should  state  spedfically  what  the  officer  nas 
done,  that  the  court  mav  judge  whether  the  requirements  of  the  law 
have  been  complied  with.  Penn.  B.  R.  Co.  v.  Pennock,  51  Penn.  St 
244.  See  Oibson  v.  Wilson,  5  Ark.  422;  Desha  v.  Baker,  3  id.  509; 
Jeffries  y.  Earvey,  88  Miss.  97;  Bankin  v.  Dvianey,  43  id.  197; 
Moore  v.  Ooates,  id.  225.  The  remedy  of  attachment  is  a  special 
and  extraordinary  proceeding,  in  which  all  the  requirements  of  tlie 
statute  must  be  strictly  observed    Penn.  B.  B.  Co.  v.  Pennock,  5L 

958 

Digitized  by  VjOOQIC 


680  The  Eastern  Bepobteb.  [PeniL 

Penn.  St.  244 ;  Hayes  v.  CfiUe&pie,  11  0.  155 ;  Drake  Attach.,  S  194 ; 
Bankm  v.  Thda/riey^  43  Miss.  197  ;  Morgan  v.  Watmough^  5  Wh.  125. 
We  submit  thatchosesin  action,  which  have  no  situs  other  than  that  of 
the  owner,  are  not  the  subject  of  attachment  after  an  assignment  for 
the  benefit  of  creditors.  In  making  this  proposition  we  are  not  ignorant 
of  the  decisions  in  PhUson  v.  Barnes^  50  renn.  St.  230 ;  or  Warner's 
Appealy  13  W.  N.  0.  505,  It  is  first  to  be  observed  that  prior  to  the 
passage  of  the  act  of  May  3, 1856  —  Purd.  Dig.,  p.  122,  pi.  14  —  assign- 
ments for  the  benefit  of  creditors  made  by  debtors  domiciled  in  anotSer 
State  had  been  recognized  as  valid  in  this  State  as  to  property  located 
here,  and  as  to  choses  in  action,  where  the  debtor  lived  here,  even  though 
the  assignment  were  not  recorded  here.  Law  v.  MiUs^  6  Harr.  185, 
and  cases ;  Speed  v.  May^  5  id.  91.  And  this  was  held  to  be  so  even 
where  though  the  law  of  the  domicile  authorizes  preferences  to  creditors, 
and  the  assignment  provided  for  such  preferences.  See  the  last  cited 
cases. 

Mebour,  Ch.  J.  This  was  a  proceeding  in  foreign  attachment  against 
the  defendants  who  resided  in  New  York,  with  notice  to  garnishees 
who  resided  in  Philadelphia.  The  writ  was  served  on  the  latter.  On 
the  application  of  Bird,  assignee  for  the  benefit  of  creditors  of  the 
defenoants,  the  court  quashed  the  writ  of  attachment.  This  is  assigned 
as  error. 

The  assignment  of  the  defendants  was  executed  on  the  11th  Decem- 
ber, 1884,  and  on  the  day  following  was  recorded  in  the  city  of  New 
York  where  it  was  made,  but  was  not  recorded  in  Pennsylvania  until 
the  twenty-fourth  of  the  same  month. 

This  writ  of  attachment  was  issued  and  served  on  the  twelfth  of 
December.  The  plaintiffs  were  then  informed  of  the  insolvency  of  the 
defendants,  but  had  no  knowledge  of  the  assignment. 

Neither  at  the  issuing  of  the  writ  nor  at  any  time  thereafter  was  the 
assignee  made  a  party  to  the  record,  nor  did  he  pray  to  become  such. 
He  did  not  ask  tnat  the  attachment  be  dissolved,  nor  that  the  service 
of  the  writ  be  set  aside,  lie  only  asked  that  the  writ  itself  be  quashed. 
The  court  granted  his  request.  Was  this  error  ?  He  certainly  occupied 
no  higher  ground  than  the  defendants  under  whom  he  held.  He  did 
not  stand  in  the  position  of  a  good  faith  purchaser  for  value.  Bitter  v. 
BrmdUnger^  58  Penn.  St.  68 ;  Miedmer  v.  Ehereole^  87  id.  109 ; 
Kmt^  Santee  dk  Co? 8  Appeal,  id.  165 ;  Morrii  Appeal,  88  id.  368. 

The  garnishees  did  not  allege  any  defect  in  the  service  on  them.  On 
the  contrary  thev  admitted  its  validity  and  asked  leave  to  pay  into  court 
the  money  attached. 

The  defendants  resided  in  the  State  of  New  York.  The  plaintife 
resided  in  this  State,  and  the  property  sought  to  be  attached  was  here. 
Was  it  subject  to  foreign  attachment  for  a  debt  due  from  the  defend- 
ants \  No  service  of  tne  writ  on  them  was  required.  The  service  on 
the  garnishees  was  not  set  aside,  nor  was  the  attachment  dissolved.  It 
is  not  now  necessary  to  decide  any  question  relating  thereto.  The  writ 
having  been  quashed  the  sole  contention  is  whether  the  action  of  foreign 
attachment  lies  ? 

The  act  of  3d  of  May,  1856  —  P.  L.  416 — declares  whenever  any  per- 
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son  making  an  assignment  of  his  or  her  estate,  situate  within  this  Com- 
monwealth, for  the  benefit  of  creditors,  shall  be  resident  out  of  this 
State,  such  assignment  may  be  recorded  within  any  county  where  such 
estate,  real  or  personal,  may  be,  and  take  effect  from  its  date.  Provided 
that  no  honafde  purchaser,  mortgagee  or  creditor  having  a  lien  thereon 
before  the  recording  in  the  same  county,  and  not  having  had  previous 
actual  notice  thereof,  shall  be  affected  or  prejudiced  by  said  assignment. 

The  power  of  a  State  to  regulate  the  transfer  of  all  property  within 
its  territory  is  well  established.  Storv  Confl.  Laws,  par.  390  ;  MUiie  v. 
Moreton^  6  Binn.  361 ;  S.  C,  6  Am.  Dec.  466 ;  Oreen  v.  Vcm  Buskirkj 
7  Wall.  151 ;  Wamer'a  Apmal,  13  W.  N.  0.  506.  When  this  power 
is  asserted  by  legislation  of  the  State  where  the  property  is  situated,  any 
principle  of  comity  in  conflict  therewith  must  not  render  the  legislation 
invalid.  lb.  When,  therefore,  a  foreign  attachment  is  issued  in  any 
county  in  this  Commonwealth  where  me  property  of  a  non-resident  is 
situated,  after  the  execution  of  an  assignment  m  another  State,  but 
prior  to  the  recording  thereof  in  this  county  where  the  property  is 
lound,  the  attachment  has  priority  over  the  assignment.  lb. ;  PhUson 
^  al.  V.  Ba/mes^  50  Penn.  St.  230. 

The  power  of  quashing  writs  is  limited  to  proceedings  that  are 
irregular,  defective  or  improper.  Crawford  v.  Steward^  38  Penn.  St. 
34.  If  it  appears  on  the  face  of  the  record  that  the  proceedings  are 
void  or  grossly  irregular,  or  where  it  is  clearly  shown  that  a  valid  cause 
of  action  in  this  form  does  not  exist,  the  court  may,  on  motion  of  the 
defendant  or  of  the  garnishees  in  his  behalf,  quash  the  writ.  No  such 
case  is  presented  here.  This  record  does  not  show  any  thing  irregular, 
defective  or  improper  in  the  commencement  of  the  action. 
^  As  we  have  declared  the  residence  of  the  defendants  and  of  the 
garnishees,  and  the  debt  due  from  the  latter,  were  such  as  to  mtJ^e  the 
action  proper.  The  attempt  of  the  assignee  was  to  show  by  evidence 
dehors  the  record,  that  the  indebtedness  from  the  defendants  to  the 
plaintiffs  was  not  yet  due.  This,  however,  was  a  disputed  question 
which  should  be  passed  upon  by  a  jury.  The  learned  judge  erred  in 
determining  it  a^nst  the  plaintiffs  as  matter  of  laWy  and  thus  putting 
them  out  of  court.  The  right  of  the  plaintiffs  to  maintain  an  action 
under  all  the  evidence  cannot  be  disposed  of  in  this  summary  manner. 
An  existing  indebtedness  from  the  defendants  to  the  plaintiffs  bein^ 
unquestioned,  the  latter  are  entitled  to  have  the  other  question  which 
is  controverted  submitted  to  a  jury.  Lancaster  Oovmiy  Bh.  v.  Oroes 
et  al.,  50  Penn.  St.  224  ;  Lorem  v.  Orlady,  87  id.  226. 

Ju(^ment  reversed,  rule  to  quash  the  attachment  discharged  and  a 
procedendo  awarded. 

Judgment  reversed. 

Hayes  v.  The  Bald  Eagle  Valley  E.  E.  Co.  et  al. 

October  4,  1886. 
Statdtb  op  Limttations — Pbbsumption  op  Payment — Lien  —  EQunr  —  DbhxtB' 

RER. 

After  the  lapse  of  twenty  jears  aU  evidences  of  debt  excepted  out  of  the 
statute  of  limitations  are  presumed  to  be  paid.  This  is  a  rule  of  convenience 
and  policy,  the  result  of  a  necessary  regard  for  the  peace  and  security  of  society. 
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Where  a  bill  in  equity  is  so  framed  as  to  present  the  oblection,  that  from  lapse 
of  time  there  is  a  legal  presumption  of  fact  that  the  debt  has  been  paid,  without 
any  attendant  circumstances  to  obviate  it,  courts  of  equity  act  on  the  analogy  of 
the  law  as  to  the  statute  of  limitations,  and  will  not  entertain  a  suit  for  relief  if 
It  would  be  barred  at  law,  and  this  objection  may  be  taken  adyantage  of  bj 
demurrer. 

A  contractor  had  a  lien  of  indefinite  duration  against  a  railroad  company  for 
the  construction  of  its  roadway,  twenty-five  years  after  the  debt  became  doe  and 
payable,  and  twenty-three  years  after  a  judicial  sale  of  the  property  of  the  ooin» 
pany,  he  sought  relief  through  the  channel  of  a  bill  in  equity.  BeUL,  that  after 
twenty  years  there  was  a  presumption  of  payment  arising  from  the  lapse  of  time. 

Appeal  from  the  decree  of  the  i3oart  of  common  pleas^  No.  1,  oi 
Philadelphia  county. 

This  was  a  bill  m  equity  filed  by  Michael  HayeSy  CompUtUumt^  y. 
The  Bald  Eagle  VaUey  li.  B.  Co.,  The  Pennsylvania  B.  B.  «>., 
Leesee^  and  the  Fidelity  Insurance^  Trvst  and  Safe  Deposit  Oompanyj 
Mortgagee.    The  following  is  an  abstract  of  the  bill. 

^  First  That  the  Tyrone  and  Lock  Hayen  railroad,  a  corporation 
created  by  the  Commonwealth  of  Pennsylvania,  commenced  the  con- 
struction of  its  railroad  from  Tyrone  to  Ix)ck  Haven, 

"  Second.  The  plaintiff,  as  contractor  for  Ae  said  Tyrone  and  Lock 
Haven  Baih*oad  Company,  in  the  years  1857, 1858  and  1859,  did  grad- 
ing, bridging  and  masonry  for  it  to  the  amount  of  about  $20,00O ;  that 
he  is  unable  to  state  the  exact  amount,  because  he  never  received  final 
estimates  and  has  never  had  access  to  the  books  of  the  said  railroad 
company.  Tne  said  Tyrone  and  Lock  Haven  Kailroad  Company,  while 
indeotea  to  plaintiff  for  said  work,  without  his  consent,  executed  a 
mortgage  upon  all  its  road-bed,  franchises  and  property  of  evmy  descrip- 
tion, for  $500,000. 

"  On  June  6,  1860,  proceedings  in  foreclosure  were  instituted  in  tiiis 
court,  and  on  December  7,  1860,  the  court  decreed  that  said  pr^nises 
should  be  sold. 

"  That  on  Januair  29,  1861,  the  said  railroad  and  its  franchises, 
pnrsuant  to  said  order  and  decree,  were  sold  to  Philip  M.  Price  for 
921,000,  which  was  a  grossly  inadequate  price;  that  the  sale  was 
fraudulently  conducted,  and  bidders  were  intimidated,  in  order  that  said 
Price  and  his  confederates  might  become  the  owners  of  said  railroad 
for  the  smallest  possible  sum,  and  thus  defraud  the  plaintiff  and  the 
other  contractors  and  laborers  of  the  money  justly  due  them  for  work 
and  labor  done. 

^'  By  act  of  assembly,  on  March  25,  1861,  the  said  Philip  Price 
and  his  associates  were  created  a  body  politic  and  corporate,  under  the 
name  of  the  Bald  Eagle  Valley  Railroad  Company,  one  of  the  defend- 
ants herein. 

^^  That  upon  the  sale  of  said  railroad  and  franchises,  as  aforesaid,  the 
Tyrone  ana  Lock  Haven  Railroad  Company  suspended  business,  and 
ceased  from  the  ordinary  business  for  which  said  corporation  was  cre- 
ated, and  ceased  to  have  an  existence  as  a  corporation. 

^^  By  the  said  act  of  assembly,  all  the  rights,  franchises  and  priviWes, 
together  with  the  property  of  the  said  Tyrone  and  Lock  Haven  Rail- 
road Company,  were  transferred  to  and  became  vested  in  the  said  Bald 
Eagle  Yalley  Railroad  Company,  ana  it  became  the  successor  of  said 
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Tyrone  and  Lock  Haven  Railroad  Company,  and  as  such  successor, 
took  possession  of  said  railroad,  franchises  and  property,  including  the 
work  and  labor  done  by  the  plaintiff,  and  proceeded  to  equip  and  use 
said  railroad  Mrithoat  paying  the  plaintiff  any  part  of  the  money  due 
him  as  contractor,  laborer  and  workman. 

"  On  December  7,  1864,  the  Bald  Eagle  Valley  Railroad  Company 
leased  its  railroad  franchises  and  property  to  the  Pennsylvania  Kail- 
road  Company  for  the  term  of  ninety-nine  years. 

"  On  January  1, 1880,  the  Bald  Eagle  Valley  Railroad  Company, 
without  the  consent  of  the  plaintiff  having  been  pi-eviously  obtained, 
mortgaged  all  its  railroad  property  and  franchises  to  the  Fidelity  Insur- 
ance, Trust  and  Safe  Deposit  Company  for  $400,000. 

'^  That  the  plaintiff  is  legally  and  equitably  entitled  to  receive  from 
the  Bald  Eagle  Valley  Railroad  Company  and  the  Pennsylvania  Railroad 
Company  the  aforesaid  balance  or  sum  of  $30,000,  with  interest  from 
March  8,  1859,  or  whatever  sum  may  be  found  due  the  plaintiff  upon 
a  full  settlement  for  said  work  and  labor  done  upon  said  railroaa  as 
contractor,  laborer  and  workman,  as  aforesaid,  and  because  the  said 
Tyrone  and  Lock  Haven  Railroad  Company  has  ceased  to  exist,  the 
plaintiff  has  no  remedy  in  law. 

"  The  plaintiff  prays  discovery : 

"  That  an  account  be  stated  between  the  plaintiff  and  the  Tyrone 
and  Lock  Haven  Railroad  Company,  and  that  the  amount  of  tne  lia- 
bility of  the  defendants  be  definitely  ascertained. 

*'  That  the  court  direct  the  defendants  to  pay  the  plaintiff  such  sum 
as  may  be  due  him,  and  further  relief." 

The  respondents  filed  a  general  demurrer,  which  was  sustained  and 
the  bill  was  dismissed. 

Bert/ram  Hagh^Sy  for  appellant  The  assets  of  an  insolvent  corpora* 
tion  are  a  fund  for  the  payment  of  its  debts.  The  holders  of  the  prop- 
erty take  it,  charged  with  a  trust  in  favor  of  creditors,  which  a  court 
of  equity  will  enforce.  Ourran  v.  State  of  Arkanaaa^  15  How.  307. 
The  parties  have  been  joined  as  defendants,  in  the  manner  approved 
by  this  court,  in  Skarnokin  VaUey^  etc.y  MaUroad  v.  Mahne^  85  Penn. 
St.  25-36.  The  plaintiff,  being  a  contractor,  has  an  absolute,  indefinite 
lien  upon  the  railroad  and  franchises  of  the  Tyrone  and  Lock  Haven 
ndlroad,  in  the  possession  of  the  Bald  Eagle  Valley  Railroad  Com- 
pany and  the  Pennsylvania  Railroad  Company.  As  to  the  plaintiff, 
the  mortgages  and  proceedings  thereon  are  null  and  void :  Act  of 
assembly,  January  21, 1843,  Pamph.  Laws,  367 ;  Shamokin  Valley^  etc.^ 
Railroad  v.  McAone^  85  Penn.  St.  35 ;  Tyrone  <&  Qlearfield  R.  M. 
Go,  V.  Jones^  79  id.  64.  The  plaintiff's  cfaim  is  not  barred  by  the 
statute  of  limitations.  The  seventh  section  of  the  act  of  April  25, 
1850 — Pamph.  Laws,  570 — provides  that :  "The  provisions  of  the  act 
of  27th  of  March,  1713,  entitled  *  An  act  for  the  limitations  of  actions,' 
shall  not  hereafter  extend  to  any  suit  against  any  corporation  or  body 
politic  which  may  have  suspended  business,  or  made  any  transfer  or 
assignment  in  trust  for  creditors,  who  may  have,  at  the  time  or  after 
the  accruing  of  the  cause  of  action,  suspended  the  ordinary  business  for 
wlnc'h  said  corporation  was  create^-l."     The  liability  accrued  in  1859. 
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On  January  29,  1861,  the  Tyrone  and  Lock  Haven  road  was  Bold  bj 
decree  of  court.  The  corporation  then  became  extinct,  and  ceaaed  "  from 
the  ordinary  business  for  which  it  was  created."  The  statute  then 
stopped  running,  and  the  legal  bar  is  not  in  the  plaintiffs  way.  Shanuh 
kin  VaUey  RmLroad  v.  Moloney  4  Norr.  34.  The  claim  is  not  stale. 
We  are  suing  to  enforce  a  strictly  legal  cause  of  action,  but  are  com- 
pelled to  resort  to  an  equitable  form,  because  the  act  has  not  provided 
us  with  means  to  enforce  it  at  law.  We  cannot  obtain  a  judgment 
against  the  Tyrone  and  Lock  Haven  railroad,  because  it  is  an  extinct 
corporation.  ShamokmVaUeyy  etc.,  RaUrood  v.  MaUme,  86  Penn. 
St.  36-37.  The  decisions  upon  suits  of  this  kind  hold  that  a  claim  of 
this  description  does  not  become  stale.  ^^It  was  intended  that  the 
property,  into  whosesoever  hands  it  might  come,  should  remain,  subject 
to  a  paramount  claim  of  the  contractor,  so  long  as  the  debt  due  to  him 
remained  unpaid.  That  was  giving  him  a  lien  of  indefinite  duration 
seems  quite  plain."  Id.  36  ;  Fox  v.  SeaZy  22  Wall.  424.  A  presumption  of 
payment  may  arise  from  lapse  of  time.  That  is  not  conclusive,  but 
casts  upon  us  the  burden  of^ refuting  it.  Meed  v.  Reed,  14  Penn.  St 
239.  A  mortgage  may  be  foreclosed  in  equity  after  twenty  years. 
Equity,  by  analogy,  follows  the  statute  of  limitations.  Li  tnis  case 
there  is  no  limitation.     Act  of  April  25,  1850. 

Dcmd.  W.  SeUerSy  for  appellee.  Now  it  is  submitted  that  this  stat- 
ute validates  all  of  the  proceedings  resulting  in  the  sale  of  the  Tyrone 
and  Lock  Haven  Railroad  Company,  and  necessarily  defeats  the  unre- 
corded and  unasserted  demand  of  the  claimant,  an  act  being  the  highest 
species  of  record  conveyance.  Ca^erow  v.  Instiranc€j  2  r.  F.  S.  287. 
If,  however,  the  remedy  pven  by  the  resolution  of  January  21,  1843 
—  P.  Laws,  367  —  survived  against  the  Bald  Eagle  Valley  Railroad 
Company  then  it  is  submitted  that,  as  at  law  this  claim  would  have 
been  obliterated  at  the  end  of  twenty- one  years,  it  is  also  the  same  in 
equity.  Hamilton  v.  Hamiltony  6  Harr.  20 ;  Wagner  v.  Bairdy  7  How. 
234;  Cope  v.  HumphreySy  14  S.  &  R.  15  ;  FoxdkeY.  Browny  2  W.  214; 
Diemam,  v.  Sechriaty  1  P.  <fe  W.  419;  Ankenyy,  P&n/rosey  6  H.  192; 
Prior  V.  Woody  7  C  145 ;  Bailey  v.  VehmeyeTy  7  W.  N.  0.  195 ;  Far- 
ter V.  Page's  Eaty  4  8. 465  ;  Reed  v.  Reed,  46  Penn.  St  239  ;  Com.  v. 
Snyder y  12  S.  157  ;  Seiber^a  Appealy  2  W.  N.  C.  53 ;  EokerfsAvpealy  6 
id.  21 ;  BerMey^a  Appealy  11  id.  422;  Davie  v.  MoHenryy  ia.  305 ; 
Ankeny  v.  Penroaey  6  H.  193;  Slaymaker  v.  WHaony  1  P.  &  W.  219; 
Biddle  V.  Oirard  Bank,  16  W.  N.  C.  397. 

Tbunkey,  J.     That  the  plaintiflE  had  a  lien  of  indefinite  duration, 

?rior  to  all  other  liens  on  the  property,  for  the  sum  due  him  by  the 
'yrone  and  Lock  Haven  Railroad  Company,  as  contractor  for  the  con- 
struction of  the  road,  is  incontrovertible.  And  the  lien  remained,  not- 
withstanding the  judicial  sale  in  the  proceeding  on  the  mortgage 
Rail/road  Uo,  v.  JoneSy  79  Penn.  St.  60 ;  Railroad  Co.  v.  Moloney  b5 
id.  25.  To  that  debt  the  statute  of  limitations  does  not  apply.  Although 
the  debt  is  an  indefinite  lien,  there  is  nothing  in  the  statutes  to  save  it 
from  the  presumption  of  payment  arising  from  the  lapse  of  time.  This 
presumption  arises  upon  every  species  of  security  for  the  payment  of 
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money.  The  lien  of  a  recognizance  is  indefinite,  yet  it  lasts  not  forever ; 
it  is  sabject  to  the  legal  presumption  of  payment,  after  twenty  years 
from  the  time  of  payment.  Anhmy  v.  Penrose^  18  Penn.  St.  190.  The 
rule  is  in  the  nature  of  the  statute  of  limitations,  furnishing,  indeed,  not 
a  le^l  bar,  bat  a  presumption  of  fact,  not  subject  to  the  discretion  of 
the  jury  ;  they  are  bound  to  adopt  it  as  satisfactory  proof  until  the  con- 
trary appears.     Cope  v.  HumphreySy  14  S.  &  R.  15. 

After  the  lapse  of  twenty  years  all  evidences  of  debt  excepted  out  of 
the  statute  of  limitations  are  presumed  to  be  paid.  This  is  a  rule  of 
convenience  and  pohcy,  the  reiult  of  a  necessarv  regard  to  the  peace 
and  security  of  society.  Transactions  cannot  be  mrly  investigated  and 
justly  determined  after  a  long  time  has  involved  them  in  uncertainty 
and  obscurity.  Justice  cannot  be  satisfactorily  done  when  parties  and 
witnesses  are  dead,  vouchers  lost  or  thrown  away,  and  a  new  generation 
has  appeared  on  the  stage  of  life.     FovXk  v.  Brown^  2  Watt^  209. 

The  nlaintiffs  bill  sets  forth  that  the  debt  was  due  March  8,  1869, 
from  wnich  date  he  claims  it  bears  interest ;  that  on  January  29,  1861, 
pursuant  to  an  order  and  decree  of  the  supreme  court,  in  a  proceeding 
to  foreclose  a  mortgage,  the  road-bed,  franchises  and  propertv  of  the 
Tyrone  and  Lock  Haven  Railroad  Company  were  sold  to  Philip  M. 
Price  for  a  grossly  inadequate  consideration  ;  that  on  March  25, 1861, 
said  Price  and  others  were  created  a  corporation,  under  the  name  of 
the  Bald  Eagle  Railroad  Company,  which  company  was  vested  with  all 
the  franchises  and  property  of  the  Tyrone  and  liock  Haven  Railroad 
Company,  and  that  the  sum  due  to  the  plaintiff  is  still  unpaid. 

Tms  bill  was  filed  on  September  8,  1884,  twenty-five  years  after  the 
debt  became  due  and  payaole,  and  twenty-three  years  after  the  judicial 
sale  of  the  property  of  the  debtor,  and  the  organization  of  the  Bald 
Eagle  Railroad  Company,  one  of  the  defendante.  What  has  been  the 
cause  of  delay  in  bringing  suit  nowhere  appears  in  the  bill.  Not  a  cir- 
cumstance is  stated  lowing  that  the  debt  is  unpaid.  Hence,  on  the 
face  of  the  bill,  the  presumption  is  that  the  debt  has  been  paid ;  and  the 
action  falls  unless  it  is  unnecessary  to  show  facts  repelling  the  presump- 
tion of  payment. 

Where  a  bill  is  so  framed  as  to  present  the  objection  that  from  lapse 
of  time  there  is  a  l^al  presumption  of  fact  that  the  debt  has  been  paid 
without  any  attendant  circumstances  to  obviate  it,  courts  of  equitv  act 
on  the  analogy  of  the  law  as  to  the  statute  of  limitation,  and  will  not 
entertain  a  suit  for  relief,  if  it  would  be  barred  at  law.  And  this  objec- 
tion mav  be  taken  advantage  of  bv  demurrer ;  but  if  it  does  not  appear 
on  the  face  of  the  bill,  it  must  be  taken  by  way  of  plea  or  answer. 
Story  Eq.  PL,  §503.     See  §§  751,  813. 

In  PraM  v.  VaMvn^  9  Pet.  405,  a  bill  for  conveyance  of  the  legal  title 
to  real  estate  was  dismissed  aside  from  the  statute  of  limitation,  because 
lapse  of  time  was  a  bar,  there  being  no  circumstances  stated  in  the  bill 
or  shown  in  the  evidence  to  overcome  the  adverse  possession ;  and  courts 
of  equity  will  not  entertain  stale  demands.  The  remark  of  Lord  Cam- 
den was  approvingly  quoted.  "  A  court  of  equity  which  is  never 
active  in  relief  against  conscience  or  public  convenience  has  always 
refused  its  aid  to  stale  demands,  where  the  party  has  slept  on  his  rights 
VoL.vm.  — 74  964  ^         T 
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or  acquiesced  for  a  great  len^h  of  titne.  Nothing  can  call  forth  this 
GOiirt  into  activity  but  conscience,  ^ood  faith  and  reasonable  di%ence. 
Where  these  are  wanting  the  court  is  passive  and  does  nothing.  Laches 
and  neglect  are  always  discountenanced,  and  therefore,  from  the  begin- 
ning of  this  jurisdiction,  there  was  always  a  limitation  of  suits  in  this 
court."  See  Wagner  v.  Baird,  7  How.  234 ;  Story  Eq.  Jur.,  §  1520, 
and  note. 
Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the  appdlant. 


Elkins  &  Oo.  V.  The  Susquehanna  Mutual  Life  Lis.  Oa 

October  4,  1886. 

Insurancb — Payment  of  Premixtm. 

The  policies  issued  by  a  fire  Insuratice  company  contained  the  following  stipo- 
lation:  "  This  company  shall  not  be  liable  by  yirtue  of  this  policy,  or  any  renewal 
thereof,  until  the  premium  therefor  be  actually  paid."  A.,  an  agent  of  the  com- 
pany, by  an  arrangement  with  it,  had  power  on  receipt  of  a  policy  to  deliver  it 
and  collect  the  premiums,  the  company  looking  to  him  for  tne  premium  or  the 
return  of  the  policy;  upon  delivery  of  the  policy  he  was  obligated  to  pay  the 

gremium  as  his  own  debt;  he  kept  an  account  with  the  company  and  charged 
imself  with  the  premiums  as  the  policies  were  delivered,  ana  took  credit  with 
any  remittance  he  might  make.  Held,  the  implication  would  arise,  that  the 
absolnte  requirement  of  the  policy  as  to  the  actual  prepayments  of  the  pre- 
miums by  assured  receiving  policies  through  A.  had  been  dispensed  with,  and  the 
obligation  of  A.  to  pay  the  premium  was  in  effect  the  payment  of  it  by  the  assured. 

Error  to  the  court  of  common  pleas,  No.  2,  of  Philadelphia  county. 

Elkins,  through  his  broker,  Lancaster,  applied  to  Crane,  an  agent  of 
the  Susqudianna  Mutual  Insurance  Company,  for  an  insurance  against 
iire  amounting  to  $1,575.  A  policy  was  made  out  by  the  company,  and 
sent  to  Crane,  who  delivered  it  to  Lancaster. 

On  March  8,  1881,  Lancaster  paid  Crane  $100  in  response  to  a  bill 
rendered  for  $200.82,  for  three  premiums,  one  of  which  was  the  pre- 
mium upon  this  policy.  On  March  9,  1881,  a  fire  occurred,  destroying 
the  insured  building.  On  March  15,  1881,  Lancaster  paid  to  Oranethe 
balance  due  of  $100.82,  who  receipted  for  it.  On  March  7,  1882, 
Elkins  instituted  an  actiou  against  toe  insurance  company. 

The  case  was  tried  December  1,  1882.  On  December  6, 1882,  there 
was  a  verdict  for  plaintiff  for  $771.01.  Subsequently,  December  29, 
1882,  judgment  was  entered  for  defendant  on  a  reserved  point.  A  writ 
of  error  was  taken  to  the  supreme  court,  where  the  court  bdow  was 
reversed,  and  a  venire  facias  de  novo  was  ordered. 

The  case  was  again  tried,  and  a  nonsuit  entered.  A  writ  of  error  was 
taken  to  the  entering  of  nonsuit.  This  writ  was  quashed  in  the  supreme 
court.  Subsequently  the  court  of  common  pleas  granted  leave  to  the 
plaintiffiB'  counsel  to  make  a  motion  nunc  pro  tunc  to  take  off  the  non- 
suit, considered  the  reasons  why  it  should  oe  taken  off,  and  refused  to 
take  it  off.     This  refusal  w>s  assigned  as  error. 

Charles  B.  MoMiohaei  and  Alexander  P.  Coleeberry^  for  plaintiff  in 
error.  The  extent  of  the  agent's  authority  is  a  question  for  the  jury. 
Sheldon  v.  Conn.  Mut  Ins.  Co.^  25  Conn.  207 ;  Hough  v.  Oity  Mrs 
Ins.  Co.,  29  id.  10,  Farmers'  Ins.  Co.  v.  Taylor,  73  Penn.  St.  342; 
Ins.  Oo.  V.  Iforton^  96  U.  S.  23i.     An  insnrance  company  may  waive 
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any  condition  of  policy  inserted  therein  for  its  benefit.  As  the  com- 
pany may  at  any  time,  at  its  option,  give  authority  to  its  agents  to 
make  agreements,  or  to  waive  forfeitures,  it  is  not  boand  to  act  upon 
the  dec&ration  in  its  policy,  that  they  have  no  authority.  Relief  Fire 
Ins.  Co.  V.  Shaw,  94  U.  8.  677 ;  Mill^  v.  Ins.  Co.,  12  Wall.  303.  It 
should  have  been  left  to  the  jury  to  say  whether  Crane  received  the 
premium  as  agent  of  the  company.  The  rule  laid  down  in  MarU*nd 
V.  Boifdl  Ins.  Co.,  71  Penn.  St.  396;  Shaffer  v.  Ins.  Co.,  89  id.  296; 
PoUsviUe  Mta.  Ins.  Co.  v.  Miwnequa  Spring  Co.,  11  W.  N.  0.  507; 
does  not  apply  here,  because  in  none  of  those  cases  was  there  payment 
of  the  premium  to  the  company  or  its  agent.  MiUsr  v,  Ins.  Go.,  12 
Wall.  286 ;  Oommeroial  Ins.  Co.  v.  Union  Ins.  Co.,  19  How.  318 ; 
Ins.  Co.  V.  Ball,  20  Wall.  660 ;  TranJde  v.  Penn.  Fire  Ins.  Co.,  12 
Ins.  L.  J.  616.  In  the  late  case  of  RfiLey,  Adnir,  t.  CommonvseoLih 
Mut.  Fire  Ins.  Co.,  decided  October  5,  1885,  and  reported  in  43  Leg. 
Int.,  March  12,  the  facts  are  almost  identical  with  those  of  the  present 
case.  Unvoersal  Fire  Ins.  Co.  v.  Blooh,  43  Leg.  Int.  46,  January 
29,  1886. 

James  C.  Sellers,  for  defendants  in  error.  The  court  below  commit- 
ted no  error  in  refusing  to  take  off  the  noiwuit,  because  no  motion  to 
do  so  was  made  until  after  the  expiration  of  the  term  at  which  the 

J'ndgment  was  entered.  Syracuse  Pit  Hole  Oil  Co.  v.  Ca/rothers,  13  8. 
i79 ;  Lance  v.  Bonnell,  9  Out.  46.  It  is  settled  beyond  dispute  that 
where  a  policy  of  insurance  requires  tlie  premium  to  be  actually  paid 
before  the  liability  of  the  insurer  shall  attach,  the  insurer  will  not  be 
liable  few  a  loss  occurring  before  the  premium  is  so  paid.  Marland  v. 
Biyydllns.  Co.,  71  Penn.  St.  393;  Sehqffer  v.  Mutual  Fire  Ins.  Co., 
89  id.  296;  Cheene  v.  Lyooming  Ins.  Co.,  91  id.  387;  PottsMle 
Mutual  Ins.  Co.  v.  Min/neqtia  Springs  Improvement  Co.,  100  id.  137. 
The  part  payment  of  the  premium  would  not  render  the  company  liable. 
A  policy  of  insurance  is  an  entire  contract.  Until  the  whole  consider- 
ation passed  to  the  insurers  their  liability  would  not  attach.  A  person 
cannot  recover  for  part  performance  of  an  entire  contract  where  ne  has 
failed  in  the  performance  on  his  part.  Martin  7.  Shoenberger,  8  Watts 
&  Serg.  367;  Shaw  v.  Tumjnke  Co.,  2  P.  &  W.  464.  A  waiver 
could  wee  place  only  in  the  manner  stipulated  in  the  policy.  Waynes- 
boro Ins.  do.  V.  Conover,  98  Penn.  St.  384 ;  Ins.  Co.  v.  improvement 
Co.,  supra;  Universal  Ins.  Co.  v.  Weiss,  106  Penn.  St.  20.  A  party 
who  avails  himself  of  the  acts  of  an  agent  must,  in  order  to  charge 
the  principal,  prove  the  authority  under  which  the  agent  actM. 
The  burden  of  the  proof  lies  on  him  to  establish  the  agency  and 
the  extent  of  it.  Hays  v.  I/ynn,  7  Watts,  524 ;  Moore  v.  Patter^ 
son,  4  Casey,  605 ;  Underwriter^  Asin  v.  Oeorge,  27  Penn.  St.  238. 
Were  the  provisions  of  the  by-laws  binding  upon  the  assured?  The 
company  defendant  was  a  mutual  company.  Persons  insured  in  a 
mutual  insurance  company  are  bound  to  become  informed  of  its 
by-laws.  Susquehan/na  Ins.  Co.  v.  Perrine,  7  Watts  &  Serg.  348 ; 
Miiohdl  V.  Lyooming  Ins.  Co.,  61  Penn.  St.  402 ;  D%ehl  v.  Ad<kms  Co. 
Ins.  Co.,  68  id.  443.  In  addition  to  this,  by  the  terms  of  the  policy, 
the  by-laws  were  "  declared  to  be  a  part  of  this  contract,"  etc     Where 
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an  application,  or  other  paper,  is  made  by  the  policy  a  part  of  the  con- 
tract, the  policy  is  inadmissible  without  the  paper  referred  to.  Lyoam- 
mg  Ins.  Co.  v.  Sailer^  67  Penn.  St.  108;  Urui&rwriters^  Asifn  v, 
Oeorge^  supra;  Lycommg  Ins,  Co.  v.  Starrs^  97  Penn.  St.  354; 
Crawford  Co.  Ins.  Co.  v.  Cochran^  88  id.  230.  But  while  the  non- 
suit is  alleged  by  the  plaintiif  to  have  been  entered  because  of  the  non- 
payment of  the  premium,  the  bill  of  exceptious  does  not  show  such  to 
nave  been  the  case.  There  was  equal  ^und  for  a  nonsuit  in  the  fact 
that  no  evidence  was  offered  to  show  tnat  the  plaintiff  had  forthwith 
given  written  notice  of  his  loss  to  the  secretary  of  the  conipany,  as  was 
required  by  condition  10  of  his  policy.  Without  proof  of^such  notice 
the  plaintiff  was  not .  entitled  to  recover.  TrasK  v.  State  Ins.  Co.^  5 
Casey,  198 ;  Edwa/rds  v.  Lyoaming  Ins.  Co.^  76  Penn.  St.  878. 
There  was  also  no  evidence  that  the  plaintiff  had  complied  with  ^ 
provision  of  the  condition  requiring  a  particular  account  of  the  loss, 
containing  certain  proofs  of  loss  therein  specified,  to  be  furnished  to 
the  secretary  within  thirty  days  after  the  loss.  Compliance  with  this, 
unless  waived  by  the  company,  was  also  a  condition  precedent  to 
recovery.  Commonwealth  Ins.  Co.  v.  Sennettj  6  Wright,  161 ;  Beatty 
V.  Lvooming  Ins.  Co.^  66  Penn.  St.  9 ;  Mueller  v.  South  Side  Ins.  Co.^ 
87  id.  399 ;  Universal  Ins.  Co.  v.  WeisSj  supra.  There  was  no  testi- 
mony offered  to  show  a  waiver,  or  excuse  for  non-performance,  of 
either  of  these  conditions.  • 

Clabk,  J.  The  policy  of  fire  insurance  upon  which  this  suit  ie 
brought  contained  the  following  express  stipulation : 

"This  company  shall  not  be  liable  by  virtue  of  this  poUcy,  or  any 
renewal  thereof,  until  the  premium  therefor  be  actually  paid,"  etc. 

It  was  competent,  however,  for  the  company  to  waive  this  provision ; 
they  were  not  bound  to  adhere  to  this  clause  of  their  contract,  inserted 
solely  for  their  protection,  if  they  chose  to  dispense  with  it.  Whether 
or  not  the  company  did  dispense  with  it  was,  perhaps,  the  question  in 
the  cause ;  whether  there  was  evidence  from  which  that  tact  might 
fairlv  be  inferred  is  the  question  for  consideration  here. 

That  Robert  Crane,  at  the  time  the  policy  was  applied  for,  was  the 
defendant's  agent  for  some  purpose  is  plain ;  what  power  he  possessed 
to  bind  his  principal,  with  reference  to  the  payment  of  the  premium, 
must  be  ascertained  frem  an  examination  of  the  testimony.  The  court 
below  having  entered  a  compulsory  nonsuit,  the  plaintiff's  evidence 
must  be  taken  as  true ;  not  only  from  the  facts  directly  established, 
but  every  reasonable  inference  therefrom. 

Crane,  having  been  called  as  a  witness,  testified  on  this  branch  of 
the  case  as  follows : 

"I  was,  in  December,  1880,  the  agent  of  the  Susquehanna  Mutual 
Insurance  Company  for  certain  purposes ;  to  receive  applications,  for- 
ward them  to  the  company,  and,  if  approved,  they  to  write  the  policies, 
and  send  me  the  policies ;  I  to  make  record  of  the  policies,  and  to 
deliver  to  the  assured  or  his  agent;  I  collected  the  premiums  and 
remitted  the  same  to  the  company,  less  my  commissions;  I  received 
this  policy  from  the  company  direct  by  mail,  and  delivered  it  to 
Thomas  J.  Lancaster;  I  had  a  running  account  with  Mr.  Lancaster; 
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in  March,  the  day  before  the  fire  at  the  Elkins'  property,  he  paid  me 
$100  on  account." 

Upon  cross-examination,  he  said : 

"  1  commenced  business  with  the  Susquehanna  Insurance  Company 
April  20,  1880;  my  appointment  was  in  writing;  I  did  not  have  a 
certificate  nnder  seal ;  I  got  permission  from  them  to  send  them  busi- 
ness, and  it  resulted  in  an  agency  for  certain  purposes ;  I  sent  them 
business  as  agent,  and  signed  my  name  as  such  in  communications  to 
them ;  there  were  a  good  many  other  details ;  I  did  not  always  sign  my 
name  as  Robert  Crane,  manager.  Ninety-nine  times  out  of  one  hun- 
dred I  signed  as  agent." 

Being  recalled  and  examined  by  trial  judge,  Crane  testified : 

**  I  charged  myself  in  the  day-book  with  the  premium ;  I  was  responsi- 
ble for  the  premium ;  they  looked  to  me  for  the  payment  of  the  pre-- 
mium  or  the  return  of  the  policy;  I  often  advanced  the  money  to  the 
companies ;  I  was  obligatea  to  pav  the  company  the  premium  after  I 
had  received  and  delivered  the  pohcy,  as  the  agent  of  the  company." 

From  this  it  appears  that  Crane  had  power,  on  receipt  of  a  policy,  to 
deliver  it  to  the  assured,  or  to  his  agent,  and  to  collect  the  premiums. 
The  company  look  to  Crane  either  for  the  return  of  the  policy  or  for 
the  premium.  Upon  delivery  of  the  policy  he  was  obligated  to  pay 
the  premium,  as  lor  his  own  debt.  He,  tnerefore,  kept  an  account 
with  the  company,  and  charged  himself  with  the  premiums,  as  the 
policies  were  delivered,  and  took  credit  with  any  remittances  he  might 
make. 

Now,  if  it  be  true  that  an  arrangement  to  this  effect  existed  between 
the  company  and  Crane,  and  that  may  be  fairly  inferred  from  the  evi- 
dence, tne  arrangement  would  seem  to  indicate  that  the  company  was 
content  to  accept  the  responsibility  of  their  own  agent  for  such  sums  as 
he  might  receive  or  otherwise  provide  for  on  delivery  of  the  policies, 
and  to  substitute  the  personal  liability  of  the  agent  in  the  place  of  the 
security  which  the  suspension  clause  in  their  contract  afforded. 

This  implication  is  greatly  strengthened  by  the  course  of  business 
which  the  agent  pursued  in  the  conduct  of  the  company's  business.  He 
delivered  such  policies  as  he  chose,  and  charged  the  premiums  in  an 
account  which  ne  kept  He  had  a  running  account  with  Lancaster, 
and  the  premiums  for  this  insurance  were  charged  up  to  Lancaster 
when  the  policy  in  suit  was  delivered  to  him.  The  effect  of  such  a 
course  of  business  as  respects  Crane  certainly  was  to  substitute  the 
liability  of  Lancaster  for  that  of  the  assured,  and  Lancaster  says  he 
usually  rendei*ed  bills  to  Mr.  Elkins  once  in  three  months. 

In  view  of  the  course  of  business  pursued  bv  the  company  with 
Crane  and  by  this  agent  in  the  consummation  of  their  contracts,  we  think 
the  implication  might  fairly  arise  that  any  absolute  requirement  of  the 
policy,  as  to  the  actual  prepayment  of  the  premiums,  had  been  dispensed 
with,  and  that  the  obligation  of  the  a^nt  to  pay  tihe  premium  was  in 
effect  the  payment  of  it  by  the  assured.  If  Crane  had  advanced  the 
money  to  the  company  and  delivered  the  policy,  no  one  can  doubt  that 
it  would  have  taken  immediate  effect,  and  in  what  respect  can  there  be 
any  difference,  in  principle,  if  Crane,  with  the  company's  consent, 
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aaeumed  the  payment,  thus  subetituting  his  personal  liability  in  the 
place  of  the  monej  ?  Lancaster  became  debtor  to  Crane  and  Crane  to 
the  company,  and  this,  in  view  of  the  course  of  btiainess  porsaed  by 
the  company,  would,  as  between  the  insurer  and  the  insurea,  we  think, 
be  equivalent  to  the  actual  payment. 

We  think  there  was  enough  in  this  case  to  require  its  submission  to 
theiury. 

The  judgment  is,  therefore,  reversed  and  a  venire  /adas  de  novo 
awarded. 

Judgment  reversed. 

DbOHEBT  v.  COMMOJfWBALTH,  BX  BEL.  SlCABT.* 
October  4, 1888. 

PHn^ADELFHIA  —  CJOMPTROLLEK  —  COUNTERSiaNING  WaRBANT  —  DiSCRETIONABT 

PowEKs  —  Mandamus — Ooktract  —  Bills  of  Assessment  —  Payment. 

Whare  a  person  or  body  is  clothed  with  Jadicial,  deliberative  or  discretionarT' 
powers,  and  he  or  it  has  exercised  such  powers  according  to  his  or  its  discretion. 
mandamus  will  not  lie  to  compel  a  revision  or  modification  of  the  decision  resalt- 
ing  from  the  exercise  of  such  discretion,  though  in  fact  the  decision  maj  have 
been  wrong. 

The  office  of  comptroller  of  Philadelphia  was  designed  to  operate  as  a  check 
upon  the  councils  in  the  appropriation  of  the  public  moneys,  and  it  is  the  duty 
of  the  one  holding  that  office  to  see  that  the  money  of  the  city  is  not  applied  to 
''any  object  not  authorized  bylaw,"  and  if  in  his  judgment  a  warrant,  issued 
and  presented  to  him.  has  l>een  issued  for  the  purpose  of  applying  the  money  to 
an  object  not  authorized  by  law,  he  may  refuse  to  countersign  it. 

B.  contracted  with  the  city  of  Philadelphia  to  construct  a  sewer  in  Sixty-third 
street,  agreeing  to  accept  in  f  uU  as  payment  bills  of  assessment  against  the 
abutting  property  without  recourse  to  the  city.  The  work  was  performed  and 
the  bill  accepted  later.  B.  filed  two  claims  against  property  of  C,  against  which 
he  had  received  bills  of  assessment,  ind  in  proceedings  to  enforce  them,  defense 
was  made  that  the  property  was  rural;  later  the  councils  passed  a  relief  ordinance 
directing  the  chief  engineer  and  surveyor  to  draw  a  warrant  for  the  construction 
of  a  sewer  on  Sixty-third  street  in  front  of  property  of  C,  fixing  a  sum  but  nam- 
ing no  j)erson  to  whom  the  money  was  owing.  The  warrant  was  drawn,  but  the 
comptroller  refused  to  countersign  it,  because  the  appropriation  was  not  author- 
ized by  law.  Held,  the  common  pleas  oould  not  by  mandamfis  compel  the  comp> 
troUer  to  countersign  the  warrant. 

Error  to  the  conrt  of  common  pleas,  No.  2,  of  Philadelphia  conntj. 

The  council  of  Philadelphia,  by  a  general  ordinance  approved  May 
12, 1866,  provided  inter  cdta,  for  the  rates  and  manner  ot  payment  for 
sewers,  viz.,  that  the  owners  of  ground  in  front  of  whicn  the  sewer 
was  laid  should  pay  for  it  at  the  rate  of  $1.25  per  foot;  that  bills 
assessing  the  expense  in  this  way  should  be  prepared  by  certain  city 
ofBcials,  and  furtner,  "  It  shall  be  a  condition  of  tne  contracts  awardea 
under  the  provisions  of  this  ordinance  that  the  contractor  shall  accept 
assessment  oills  ...  as  so  much  cash  paid  bv  the  city  on  the  said 
contract,  and  that  he  shall  collect  the  same  at  his  own  cost  without 
recourse  to  the  city  in  any  event." 

By  ordinance  approved  February  16,  1869,  the  rate  was  increased  to 
$1.50  per  foot. 

By  ordinance  approved  June  24,  1^81,  it  was  directed,  inter  alia^ 
that  a  sewer  be  constructed  on  Sixty-third  street  between  Market  and 

*  City  of  Philadelphia  v.  BtckUy.l  East.  Rep'r,  10  —  C.  P.,  opinion  of  Arkold.  J. 
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Arch  streets  —  a  distance  of  one  square  —  and  that  it  should  be  a  con- 
dition of  the  contract  entered  into  on  belialf  of  the  city  therefor,  that 
the  contr8Ct(N*  should  ^'  accept  the  sums  assessed  upon  and  charged  to 
the  properties  lying  on  the  lines  of  the  said  sewers  in  manner  and  form 
authorized  by  ordinance  .  .  .  approved  May  12,  1866^  and  supple- 
ment thereto  approved  February  16,  1869." 

An  agreement  under  seal  dated  August  19,  1881,  was  entered  into 
between  the  city  of  Philadelphia,  party  of  the  first  part,  and  T.  P. 
Smart,  party  of  the  8ec6nd  part,  for  the  construction  of  the  sewer 
authorized  in  the  ordinance  approved  June  24, 1881 ;  the  whole  expense 
of  the  work  was  agreed  to  be  paid  for  as  follows : 

"  For  sewer  three  feet  in  oiameter  and  manholea,  the  sum  of  the 
assessoient  bills  given  by  the  survey  department  against  the  properties 
or  premises  fronting  on  the  streets  on  which  the  sewer  forming  the 
subject  of  this  contract  is  to  be  constructed,  which  said  bills  the  said 
party  of  the  second  part  agrees  to  accept  in  full  for  all  work  done  under 
this  contract.  The  said  party  of  the  second  part  further  agrees  to  make 
no  claim  whatever  upon  the  city  of  Philadelphia,  excepting  upon  bills 
a^inst  city  property,  it  being  distinctly  understood  and  agreed  that  the 
city  of  Philadelphia  does  not  in  any  wise  guarantee  any  of  the  said 
bills  to  be  good  and  collectible.  ,  .  .  Payments  for  the  entire  work 
shall  be  made  by  the  diief  commissioner  oi  higliways  upon  estimates 
signed  by  the  cnief  engineer  and  surveyor,  in  assessment  bills  pre* 
pared  as  specified  in  section  2  of  ordinance  ^  regulating  the  assessment 
upon  property  for  the  construction  of  sewers,'  approved  May  12, 1866, 
and  warrants  upon  the  city  treasurer  to  an  amount  as  authorized  by 
ordinance  approved  April  3,  1868,  in  payment  for  the  street  intersec- 
tions, manholes  and  legal  deductions.  All  of  which  payments  shall  be 
received  as  so  much  cash,  and  be  collected  without  recourse  to  the 
city  of  Philadelphia;  but  for  the  purpose  of  better  enabling  the  con- 
tractor to  collect  the  same,  the  name  of  the  said  city  may  be  used,  and 
all  her  legal  remedies  whether  by  bill  [lien]  or  otherwitie  employed." 

Smart  then  constructed  the  sewer  and  received  assessment  bills  for 
the  work  as  agreed,  including  two  against  the  property  on  the  east  side 
of  Sixty-third  street,  extenaing  along  the  whole  length  of  the  sewer. 
This  property  was  then  vacant  ground,  being  owned  by  the  Grandom 
Institution,  a  benevolent  corporation.  The  bills  not  being  paid,  Smart 
filed  on  February  1,  1882,  in  the  name  of  the  city  to  his  own  use, 
claims  against  this  property  as  liens  in  court  of  common  pleas  No.  4 ; 
defense  was  made  by  plea  that  the  property  was  not  liable,  because  it 
was  rural ;  Smart  replied  that  the  property  was  not  rural  to  such  a 
degree  as  to  relieve  it  from  liability.  Smart  ordered  the  case  on  the 
trial  list,  and  the  suits  at  the  time  ox  arguing  this  case  in  the  supreme 
court  were  still  pending  without  further  proceedings  and  as  liens  upon 
the  property. 

Tne  councils  passed  the  following  ordinance,  approved  June  9, 1885  : 

"AN  ORDINANCE 

"  To  authorize  the  drawing  and  countersigning  of  a  warrant  for  a  sewer 

in  front  of  the  Grandom  Institute. 
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"  Section  1.  The  select  and  common  conncils  of  the  city  of  Philadd- 
phia  do  ordain,  That  the  chief  engineer  and  sarvejor  be,  and  he  is  hereby, 
directed  to  draw,  and  the  city  comptroller  authorized  to  countersign,  a 
warrant  to  the  amount  of  $600  for  the  construction  of  a  sewer  in  Sixty- 
third  street,  in  front  of  the  Grandom  Institute,  on  the  east  side  of  said 
street  between  Market  and  Arch  streets,  the  same  to  be  drawn  against 
item  38  in  the  annual  appropriation  department  of  surveys  for  the  year 
1885,  and  all  ordinances  inconsistent  herewith  be  and  they  are  hereby 
repealed :  Provided,  that  before  any  applicant  shall  have  the  use  of 
the  sewer,  the  full  amount  charged  against  the  frontage  Aall  be  paid 
by  the  said  applicant." 

The  chief  engineer  and  surveyor  then  drew  a  warrant  for  $600  in 
favor  of  Smart ;  this  was  presented  to  the  city  comptroller  to  be  coun- 
tersigned. The  comptroller  considered  the  subject  of  countersigning 
the  warrant  and  refused  to  countersign  it,  but  returned  it  to  the  chief 
engineer  and  surveyor. 

The  reasons  for  his  refusal  were :  Because  the  ordinance  of  June  9, 
1885,  did  not  confer  authority  upon  the  chief  en^neer  and  surveyor 
to  draw  the  warrant  in  favor  of  Smart ;  because  Smart  had  done  no 
work  to  entitle  him  to  receive  the  money  from  the  city  treasury ;  he 
was  estopped  by  his  agreement  and  acts  from  asserting  any  claim; 
because  tne  councils  had  no  authority  to  appropriate  money  for  the 
purpose  alleged  to  be  intended  by  the  ordinance ;  because  the  question 
on  which  Smart  based  his  claim,  viz. :  the  non-liability  of  the  propertv 
for  the  sewer  claim,  was  pending  and  undetermined  in  another  proceed- 
ing. Smart  appUed  for  a  raandamus  to  which  the  comptroller  filed  a 
return.     Smart  demurred  to  the  return. 

The  alternative  writ  commanded  the  respondent  to  countersign  the 
warrant  or  show  cause  why  he  should  not ;  the  causes  for  not  counter- 
signing the  warrant  having  been  fully  set  out  in  the  return,  and  having 
been  deemed  insuflBcient  by  the  court,  the  relator's  demurrer  was  sus- 
tained and  a  peremptory  mandamits  awarded. 

Henry  T.  Dechert^  Robert  Alexander  and  Clux/rles  F.  Wanoicky  for 
plaintiff  in  error.  Under  the  act  of  February  2,  1854,  section  12,  the 
comptroller  has  succeeded  to  all  the  duties  and  powers  of  county  audit- 
ors. Taggart  v.  Commonwealth,  12  W.  N.  C.  465 ;  6  Out.  354.  The 
county  auditors  were  given  ample  powers  to  "audit,  settle  and  adjust" 
the  accounts  of  all  other  county  officers,  to  compel  the  appearance  of 
witnesses,  and  production  of  papers,  to  administer  oaths,  and  to  com- 
mit persons  refusing  to  testify.  Bright.  Purd.  Dig.,  "  County  Audit- 
ors," 376.  The  powers  of  county  auditors  are  as  full  and  complete 
within  their  jurisdiction  as  are  the  powers  of  courts.  RunMe  v.  Com' 
mrnxwealth,  1  Out.  828;  S.  C,  10  W.  N.  0.  213.  The  powers  con- 
ferred by  the  acts  above  referred  to  have  been  clearly  recognized  in  the 
ordinances  of  councils:  "...  Whenever  a  warrant  on  the 
treasury  shall  be  presented  to  him  to  be  countersigned,  the  person  pre- 
senting the  same  shall,  if  the  comptroller  require,  produce  evidence," 
Ordinance  of  Nov.  6,  1862,  §  4;  West.  Dig.  66.  When  a  person  or 
body  is  clothed  with  judicial,  deliberative  or  discretionary  powers,  and 
he  or  it  has  exercised  such  powers  according  to  his  or  its  discretion, 
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mandamus  will  not  lie  to  compel  a  revision  or  modification  of  the 
decision  resulting  from  the  exercise  of  such  discretion,  thougli,  in  fact, 
the  decision  may  have  been  wrong.  Respvhlica  v.  Qlarhson^  1  Yeates, 
46 ;  Commonwealth  v.  Jvdges^  3  Binn.  273^  Oriffith  v.  Gochrany  5  id. 
87 ;  Commomoealth  v.  County  Coynmissioners,  id.  536 ;  Comm^OfiioeaUh 
Y.JudgeSy  1  S.  &  R.  187 ;  Commonwealth  v.  District  Qo^wrt^  5  W.  &  S. 
272 ;  Drexd  v.  Mam,^  6  id.  386 ;  Commonwealth  v.  Hvltz^  6  Barr,  469 ; 
Commonwealth  v.  Perkins,  7  id.  42  ;  School  Directors  v.  Anderson^  9 
Wr.  888 ;  Commonwealth  v.  Henry ^  13  id.  530 ;  Schlaudeeiker  v.  Mar- 
shaUy  22  P.  F.  S.  200;  Commonwealth  v.  Mitchell,  1  Norr.  343; 
Commonwealth  y.  Douglass,  42  Leg.  Int.  337 ;  jRunkle  v.  Common- 
weaUhy  supra. 

It  is  well  settled  that  an  injunction  will  lie  at  the  instance  of  tax 
payers  against  a  municipality,  and  its  accounting  and  disbursing  offi- 
cers, to  restrain  the  drawing,  countersigning  and  paying  of  warrants 
under  an  appropriation  ill^ally  made.  Dill.  Muii.  Corp.,  §  914  (3d 
.  ed.).  Such  an  injunction  was  granted  at  nisi  prius  by  Thompson,  Ch.  J., 
against  the  comptroller  and  city  treasurer  to  restrain  the  countersigning 
and  paying  of  warrants  under  an  ordinance  making  a  void  appropri- 
ation. Sank  V.  PJdLadelphia,  4  Brewst.  133.  In  Commonwealth  v. 
Mayor  of  Lancaster,  5  Watts,  152,  the  councils  had,  by  an  ordinance 
passed  in  regular  form,  voted  a  certificate  of  loan  to  one  of  its  members 
for  services  rendered  by  him ;  such  an  appropriation  was  prohibited  by 
the  act  of  incorporation  ;  the  mayor  refused  to  issue  the  certificate,  and 
a  mandamvA  to  compel  him  to  do  so  was  refused.  In  Faas  v. 
Warner,  9  W.  N.  0.  412;  15  Norr.  215,  an  act  of  assembly  had 
directed  the  comptroller  of  Allegheny  county  to  examine  and  the 
county  commissioners  to  pay  the  claim  of  a  contractor  who  had  fur- 
nishea  bread  to  a  deceased  sheriff  for  the  use  of  prisoners  in  the 
county  prison ;  the  comptroller  refused  to  examine  the  claim,  and 
on  proceedings  in  mandamus  it  was  held  by  this  court  that  the  act 
was  unconstitutional,  and  the  comptroller  had  properly  refused  to  a(it. 

The  comptroller  cannot  be  elected  by  councils,  and  it  has  never  been 
decided  that  councils  may  impose  duties  on  him  other  than  those  con- 
ferred by  statute.  Taggart  v.  Commonwealth,  12  W.  N.  C.  465;  ft 
Out.  354.  It  is  well  settled  that  where  the  relator  has  a  remedy  at  law 
covering  the  same  questions  as  those  raised  in  the  proceeding  for  a. 
mandamus,  the  mandamus  will  be  refused  even  where  the  act  souglit  to- 
be  compelled  is  ministerial.  Commonwealth  v.  Rosseter,  2  Binn.  360. 
So  mandamus  is  the  appropriate  remedy  only  where  there  is  a  clear 
legal  right  in  the  relator,  a  corresponding  duty  in  the  respondent,  and 
the  want  of  any  other  adequate  and  specific  remedy.  CommtmweaJth 
V.  Councils  of  Pittsburgh,  10  Cas.  496.  It  is  not  contended  by  the 
relator  that  the  city  was  in  any  way  liable  to  pay  Smart  for  the  sewer. 
That  point  was  definitely  settled  in  two  recent  cases,  in  which  it  was 
held  tnat  the  contractor,  where  he  had  released  the  city  from  any  lia- 
bility on  the  assessment  bills,  "cannot  make  the  city  liable  to  pay  him," 
where  the  bills  had  been  held  to  be  invalid  in  suits  properly  brought 
upon  them.  Horter  v.  City,  13  W.  N.  C.  40 ;  Dickinson  v.  City,  14 
id.  367. 
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The  foundation  of  Smart's  claim  in  this  case,  by  his  own  allegation,  is 
the  invalidity  of  the  assessment  bills,  and  the  consequent  appropriation. 
But  he  is  equally  unable  to  set  up  such  matters  in  the  present  action  as 
he  would  be  in  a  suit  at  law  against  the  city.  Every  objection  that 
could  be  made  in  such  a  suit  exists  here,  the  limitea  power  of  the 
municipality  to  contract,  the  express  agreements  of  the  parties,  and 
the  relator's  knowledge  of  the  circumstances  of  law  and  fact.  "  With 
this  full  knowledge  and  means  of  knowledge,  the  plaintiflEs  voluntarily 
assumed  the  risk  of  collecting  the  assessment.  Having  failed  in  the 
attempt  so  to  do,  they  cannot  now  repudiate  their  agreement  and  make 
the  city  liable  to  pay  them."  Eo7*ter  v.  CUy^  supra  /  Dichinson  v. 
Cityy  supra.  These  circumstances,  together  with  his  abiding  by  the 
agreement,  accepting  the  bills,  and  his  own  allegations  in  the  i)ending 
suits  on  them,  clearly  estop  Smart  from  asserting  any  claim  against  the 
city.  Slighter  circumstances  of  acquiescence  on  the  part  of  property- 
owners  have  been  held  to  estop  them  from  raising  the  question  oi  their 
non-liability  for  municipal  improvements.  BidwM  v.  Pittsburgh^  4 
Norr.  412 ;  McKnight  v.  FitUburgh^  10  id.  273.  This  was  not  a 
local  assessment  for  a  general  benefit.  The  sewer  ran  for  a  single 
square  with  no  connection  at  the  upper  end  and  emptied  into  a  creek 
at  the  lower.  Such  an  improvement  does  not  come  within  the  rule  of 
Hammett  v.  Philaddphia^  16  S.  146,  and  like  cases.  The  ordinance 
would  be  void  because  it  is  making  a  gratuity  not  only  to  Smart,  but 
also  to  the  Grandom  Institution  in  relieving  it  from  the  claims  now 
existing  as  liens  against  its  property.  By  section  7  of  article  IX  of 
the  Constitution,  viz.:  "  The  general  assembly  shall  not  authorize  any 
county,  city,  borough,  township  or  incorporated  district  to  become  a 
stockholder  in  any  company,  association  or  corporation,  or  to  obtain  or 
appropriate  money  for,  or  to  loan  its  credit  to  any  corporation,  asso- 
ciation, institution  or  individual."  This  section  is  intended  to  confine 
the  municipal  expenditures  to  public  objects.  The  word  "  appropriate  " 
is  new  ana  expanded  the  enect  of  the  amendment  of  1857,  so  as  to 
embrace  money  in  the  treasury  itself.  Speer  v.  Directors^  14  Wright, 
150 ;  Wilkei^a/r7*e  Hospital  v.  Luzerne  Co.^  3  Norr.  55.  Under  this 
section  no  city  can  be  authorized  to  appropriate  money  for  any  cor- 
poration, association  or  individual ;  e.  g,^  not  to  the  support  of  a  benevo- 
tent  institution.  In  re  Northern  Home  for  the  Friendless  Children^ 
3  W.  N.  C.  349.  Where  a  county  had  contracted  with  the  sheriff  to 
board  prisoners,  and  the  sheriff  had  died  leaving  a  bill  for  bread 
unpaid,  and  an  act  of  assembly  directed  the  comptroller  to  ascertain 
the  amount  due  and  the  commissioners  to  pay  it,  it  was  held  that  the 
act  was  unconstitutional.  Faas  v.  Warner^  9  W.  N.  C.  412;  15 
Norr.  215.  It  is  equally  prohibited  on  general  principles  of  law 
governing  municipal  corporations.  Whenever  a  municipality  attempts 
to  exercise  powers  not  within  the  proper  province  of  local  self-govern- 
ment, whether  the  right  to  do  so  be  claimed  under  express  l^slative 
grant  or  by  implication  from  the  charter,  the  act  must  be  considered  as 
altogether  vJ4/ra  vvres^  and,  therefore,  void.  Cooley  Const.  Lim.  211. 
As  a  general  principle  '*  councils,  who  are  mere  trustees  of  public 
functions,  ought  not  to  vote  away  the  people's  money  as  matter  of 
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^race  and  favor."    Lowbie,  Ch.  J.,  in  Smith  v.  OommontoeaUhj  5 

Wright,  841.     See,  further,  Phila,   Association^  etc.,    v.  Wbodj   8 

id.   y8;  Wctahinffton   Co.  v.  Bervnok^  6  S.  466;  Tyson  v.  School 
Directors^  1  id.  9. 

E.  Rosenherger  and  Dcmd  PT.  SeHUrs^  for  defendant  in  error.  Though 
the  contractor  could  not  have  adversely  recovered  from  the  city  K)r 
this  work  because  of  his  agreement — jBorter  v.  dtVy  13  W.  N.  C.  40 
— yet  the  city  did  pass  an  ordinance  the  effect  of  which  was  to  pay 
for  the  work  done,  and  to  reimburse  the  city  treasury  when  the  sewer 
should  be  used  by  the  propertv ;  this  being  the  system  in  common  use 
relative  to  water-pipes,  and  which  has  met  the  approval  of  this  court 
in  Philadelphia  v.  Cooke^  6  Casey,  56.     The  provision  that  he  "  shall 

Eerform  all  the  duties  now  enjoined  by  law  on  the  county  auditors  '* 
as  no  relation  to  this  case.  County  auditors  were  related  in  their 
duties  before  1854  only  to  county  officers,  such  as  sheriff,  coroner  and 
county  commissioners.  §§  44  to  61,  both  inclusive,  act  of  April 
15,  1834,  P.  Laws,  546-7.  Now,  as  the  ordinance  appropriated  a 
specific  sum  to  pay  for  pubHc  work  done,  the  comptroller  had  no  auditing 
or  discretionary  duties  relative  thereto.  His  public  duty  was  only 
ministerial  as  to  this,  and  because  a  check  on  the  city  treasurer  was  not 
good  without  his  signature.  Appeal  of  City^  5  Norr.  186.  As  the 
city  could  apply  the  same  system  in  the  construction  of  sewers  which 
she  always  had  adopted  to  water-pipe,  that  is,  pay  for  the  work  in  the 
first  instance,  and  herself  collect  the  charges,  so  she  could  modify  any 
contract  after  it  was  made;  CHy  v.  Hays^  12  If orr.  72.  The  court  below 
followed  precedent.  Com.  ex  rel.  v.  Compt/roUer^  7  Phila.  29.  The  case 
of  Munkte  v.  Clwi.,  1  Out.  828,  is  to  the  same  effect.  That  claim  was 
one  of  disputed  title  and  claim.  The  warrant  was  not  ordered  to  be 
drawn  by  the  councils  of  the  city  of  Eeading.  It  was  the  act  of  a  clerk 
without  previous  authority  of  the  counciE.  As  to  such  a  claim,  of 
course,  there  must  be  an  appropriation,  and  the  person  entitled  thereto 
must  be  considered. 

Clabk,  J^  This  writ  of  error  is  taken  to  the  order  and  decree  of  the 
court  of  common  pleas.  No.  2,  of  Philadelphia,  awarding  a  writ  of 
peremptory  marCdamus,  The  relator,  T.  r.  Smart,  was  a  contractor 
of  the  said  city,  and  the  respondent,  Robert  P.  Dechert,  comptroller  of 
the  city  and  countv  of  Philadelphia.  The  alternative  writ  recited  that 
under  authority  oi  an  ordinance  passed  June  24,  1881,  the  relator  had 
constructed  a  sewer  for  the  city ;  that  certain  property  on  the  line  was 
not  subject  to  assessment,  or  municipal  charge  for  the  construction,  and 
that  by  an  ordinance,  approved  June  9,  1885,  the  chief  engineer  and 
surveyor  was  directed  to  draw,  and  the  city  comptroller  aumorized  to 
countersign  a  warrant  for  $600,  to  pay  lor  the  construction  of  said 
sewer,  in  front  of  the  property  referred  to ;  that  the  chief  engineer 
had  drawn  the  warrant  as  directed,  but  the  comptroller  had  refused  to 
countersign  it,  and  had  returned  it  to  the  chief  engineer,  and  that  the 
relator  had  no  specific  remedy  at  law,  for  the  grievance  thus  sustained. 
The  comptroller  was,  therefore,  commanded  to  countersign  the  warrant, 
or  show  cause  why  he  should  not. 
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The  comptroller  made  a  formal  return  to  the  alternative  writ  and  to 
that  return  the  relator  filed  a  demurrer.  All  matters,  therefore,  suffi- 
ciently set  forth  in  the  return  must  be  taken  for  true,  and  these  with 
the  material  allegations  of  the  writ,  not  traversed  by  the  return,  consti- 
tute the  substantial  facts  upon  which  this  case  is  to  be  determined. 

The  respondent  in  his  return  to  the  writ,  as  the  comptroller  of  the  city 
and  county  of  Philadelphia,  claims  to  exercise  a  discretionary  power, 
under  the  law,  in  refusing  to  countersign  the  warrant  referred  to,  and 
that  in  the  exercise  of  that  discretion  he  was  not  subject  to  the  direc- 
tion of  the  court ;  further,  that  under  the  provisions  of  the  ordinance 
of  dty  councils,  and  by  the  terms  of  the  contract  under  which  the  work 
was  done,  the  construction  of  the  sewer  had  been  fully  paid  for ;  that 
the  city  owed  no  debt,  and  was  under  no  obligation  whatever  to  the 
contractor  therefor ;  that  the  appropriation  was,  therefore,  not  authorized 
by  law,  andthat  in  the  proper  exercise  of  his  duties  as  comptroller  he  was 
required  to  withhold  his  signature  from  the  warrant.  • 

It  is  well  settled  that  mandamus  will  lie  to  compel  the  performance 
by  public  oflScers  of  duties  purely  ministerial  in  their  character,  but  it  is 
equially  well  settled  that  as  to  all  acts  and  duties  necessarily  calling  for 
the  exercise  of  judgment  and  discretion  on  their  part,  mandamtca  wiU 
not  lie.  Whilst  the  writ  may,  perhaps,  be  awardea  to  set  the  latter  class 
of  officers  in  motion,  and  to  compel  action  upon  the  particular  matters 
over  which  they  may  have  jurisdiction,  it  will  in  no  manner  interfere 
with  the  exercise  oi  that  discretion,  nor  control  or  dictate  the  judg- 
ment or  decision  which  shall  be  reached.  It  is  unnecessary  to  quote 
authorities  in  support  of  this  plain  and  well-established  principle  of  the 
law ;  such  has  been  the  uniform  course  of  all  the  decisions,  and  in  this 
case  we  do  not  understand  the  doctrine  to  be  denied.  The  question  for 
our  consideration,  therefore,  is,  whether  or  not  the  comptroller  of  the 
dty  and  county  of  Philadelphia,  in  the  exercise  of  his  office,  when 
called  upon  to  countersign  a  warrant,  is  invested  with  a  discretionary 
power  in  the  performance  of  that  duty,  or  whether  his  duty  in  this 
respect  is  merely  ministerial. 

6n  12th  May,  1866,  a  general  ordinance  of  councils  ^yas  approved 
providing  for  the  construction  of  sewers  in  said  city ;  that  the  owners 
of  ground  on  the  line  thereof  should  pay  at  the  rate  of  $1.25  per  foot 
front ;  and  that  bills  of  assessment  at  this  rate  in  each  case  should  be 
prepared  by  the  city.  The  ordinance  provides  further  as  follows :  "  It 
shall  be  a  condition  of  the  contracts  awarded  under  the  provisions  of 
this  ordinance  that  the  contractor  shall  accept  assessment  bills  as  so 
much  cash  paid  by  the  city  on  the  said  contract,  and  that  he  shall  col- 
lect the  same  at  his  own  cost  without  reoourseto  the  dty  in  any  event." 
By  ordinance  approved  February  16,  1869,  the  rate  was  increased  to 
$1.60  per  foot  front. 

On  the  24th  June,  1881,  an  ordinance  was  approved,  authorizing  and 
directing  inter  alia  a  sewer  to  be  constructed  on  Sixty-third  street, 
between  Market  and  Arch,  and  providing  *'  that  it  should  be  a  condi- 
tion of  the  contract,  entered  into  on  behalf  of  the  dty  for  the  construc- 
tion of  the  several  sewers  thereon  authorized,  that  the  contractor  should 
accept  the  sums  assessed  upon  and  charged  to  the  properties  lying  on 
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the  line  of  said  sewers,  in  manner  and  form  authorized  by  ordinance, 
entitled,  etc.,  approved  May  12,  1886,  and  the  supplement  thereto 
approved  February  16,  1869." 

On  the  19th  August,  1881,  T.  P.  Smart,  the  relator,  under  a  written 
contract  with  the  city,  agreed  to  construct  the  sewer  on  Sixty-third 
street,  as  authorized  by  the  ordinance  of  24th  of  June,  1881 ;  the  price 
and  mode  of  payment  were  agreed  upon  as  follows  :  ^^  For  sewer 
three  feet  in  diameter,  per  lineal  foot  and  manholes,  the  sum  of  the 
assessment  bills  given  by  the  survey  department  against  the  properties 
or  premises  fronting  on  the  streets  on  wnich  the  sewer  forming  the  sub- 
ject of  this  contract  is  to  be  constructed,  which  said  bills  the  said  party 
of  the  second  part  agrees  to  accept  in  full  for  all  work  done  under 
this  contract  The  said  party  of  the  second  part  further  agrees  to  make 
no  claim  whatever  upon  the  city  of  Philadelphia,  excepting  upon  bills 
against  city  property,  it  being  distinctly  understood  and  agreed  that 
the  city  of  Philadelphia  does  not  in  any  wise  guarantee  any  of  the  said 
bills  to  be  good  and  collectible.  Payments  for  the  entire  work  shall,  be 
made  by  the  chief  commissioner  of  highways,  upon  estimates  signed  by 
the  chief  engineer  and  surveyor,  in  assessment  bills  prepared  as  speci- 
fied in  section  2  of  ordinance  regulating  the  assessment  upon  property  for 
the  construction  of  sewers,"  approved  May  12, 1866,  and  warrants  upon 
the  city  treasurer  to  an  amount  as  authorized  by  ordinance  approved 
April  3,  1868,  in  paymeot  for  the  street  intersections,  manholes  and 
legal  deductions.  All  of  which  payments  shall  be  received  as  so  much 
cash,  and  be  collected  without  recourse  to  the  city  of  Philadelphia ;  but 
lor  tiie  purpose  of  the  better  enabling  the  contractor  to  collect  the  same, 
the  name  oi  the  said  city  may  be  used,  and  all  her  legal  remedies, 
whether  by  bill  or  otherwise,  employed." 

Smart  constructed  the  sewer  and,  it  is  admitted,  received  the  assess- 
ment bills  in  full  for  the  work,  according  to  contract,  including  two 
against  the  Grandom  Institute,  the  property  on  the  east  side  of  Sixty- 
third  street  extending  along  the  whole  length  of  the  sewer.  He,  sub- 
sequently, on  February  1,  1882,  filed  in  the  name  of  the  city  of  Phila- 
delphia, to  his  own  use,  two  claims  for  the  construction  of  the  sewer 
against  the  Grandom  Institute  and  the  said  property ;  which  claims  are 
entered  in  the  court  of  common  pleas,  No.  4,  oi  Philadelphia.  Having 
issued  writs  of  scire  faciaSj  the  Grandom  Institute  iplesLdednoncusump- 
&Uf  and  that  the  property  was  rural ;  the  relator  replied  that  the  prop- 
erty was  not  rural.  The  relator  ordered  the  cases  on  the  tnal  Ust,  but 
no  further  proceedings  appear  of  record,  and  the  suits  remain  pending 
and  unsatisfied.  By  the  express  terms  of  the  general  ordinance  of 
May  12, 1866,  as  well  as  by  the  ordinance  of  June  24, 1881,  under  and 
subject  to  which  the  contract  was  made,  as  well  as  by  the  conditions  of 
the  contract  itself,  payment  was  to  be  made  in  assessment  bills,  which 
were  accepted  as  cash,  to  be  collected  at  the  contractor's  cost  and  with- 
out recourse  to  the  city  in  any  event ;  it  was  expressly  provided  also, 
that  the  city  did  not  "in  any  wise  guarantee  any  of  the  said  bills  to  be 
good  and  collectible." 

It  is  plain,  therefore,  that  the  city  owed  Smart  nothing  for  the  con- 
struction of  the  sewer ;  he  had  been  paid  in  full  four  years  before  the 
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ordinance  was  passed  authorizing  the  warrant,  and  paid  precisely  as  the 
contract  provided. 

It  is  not  pretended  that  there  remained  any  obli^tion  on  part  of 
the  city,  moral  or  otherwise,  to  pay  to  Smart  in  any  other  way.  There 
was  no  mistake,  no  change  of  circumstances,  or  any  other  intervening 
matter  which  caused  the  contract  to  operate  oppressively  on  the  con- 
tractor; the  parties  stood  on  equal  ground,  no  advantage  was  taken  in 
the  contract,  and  the  law,  as  well  as  the  facts,  was  presumably  as  well 
known  to  one  party  as  to  the  other. 

"When  this  warrant  was  presented  to  the  comptroller  for  his  signa- 
ture, what  was  his  duty  with  reference  to  it?  The  duties  of  the  comp- 
troller, in  this  respect,  are  defined  in  various  acts  of  assembly,  as  fol- 
lows: 

Act  2d  February,  1854,  section  12,  P.  L.  30  :  "  He  'shall  counter- 
sign all  warrants  on  the  city  treasurer,  and  shall  not  suffer  any  appro- 
priation made  by  the  city  councils  to  be  overdrawn,  and  shall  penorm 
all  the  duties  now  enjoined  by  law  on  the  county  auditors.  He  shall 
superintend  the  fiscal  concerns  of  the  city  in  such  manner  and  make 
reports  thereon  at  such  times  as  shall  be  prescribed  by  ordinance." 

Act  21st  April,  1855,  section  21,  P.  L.  269 :  "It  shall  be  a  misde- 
meanor in  office  for  the  comptroller  of  the  city  to  pass,  or  the  treasurer 
of  the  city  to  pay,  any  bill  or  order  for  any  object  not  authorized  by 
law.'* 

Act  13th  May,  1856,  section  24,  P.  L.  572 :  "  It  shall  be  lawful 
for  the  city  comptroller,  and  his  duty,  whenever  required  by  any  citi- 
zen, to  administer  an  oath  or  affirmation  to  any  person  presenting  a  bill 
against  the  city,  as  to  its  accuracy,  the  prices  actually  paid,  or  contracted 
to  be  paid  therefor,  whether  others  and  who  are  mterested  therein, 
and  as  to  whatsoever  matter  he  may  deem  needful  to  protect  the  inter- 
ests of  said  city." 

Act  13th  May,  1856,  section  29,  P.  L.  678 :  "  The  city  comptroller 
shall  be  and  he  is  hereby  required  to  keep  separate  accounts  for  each 
specific  or  separate  item  of  appropriation  made  by  city  councils,  to 
each  and  every  department  of  the  city,  and  shall  require  all  warrants  to 
state  particularly  against  which  of  said  items  the  saia  warrant  is  drawn ; 
and  he  shall  at  no  time  permit  any  one  of  the  items  of  appropriation  to 
be  overdrawn,  or  the  appropriation  for  one  item  of  expense  to  be  drawn 
upon  for  any  other  purpose,  by  any  one  of  the  departments  than  that 
for  which  the  appropriation  was  specifically  made;  he  shall,  upon 
receiving  a  bill  or  warrant  from  any  one  of  the  departments,  proceed 
immediately  to  examine  the  same,  and  if  the  said  bill  or  warrant  con- 
tain an  item  for  which  no  appropriation  has  been  made,  or  the  appro- 
priation for  which  is  exhausted,  or  to  which,  from  any  other  cause,  he 
cannot  give  his  approval,  it  shall  be  his  duty  immediately  to  infonn 
such  department,  and  the  warrant  therefor  shall  not  be  issued  unless  by 
special  authority  from  the  city  councils." 

By  the  act  of  June  11,  1879,  P.  L.  130,  the  comptroller  is  directed 
not  to  countersign  any  warrant  until  councils  have  passed  the  appropri- 
ations necessary  for  each  department,  and  the  total  of  all  appropri- 
ations, estimates  and  obligations  is  within  the  estimate  of  the  mcome 
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of  the  city  ;  he  is  also  forbidden  to  countersign  any  warrant  for  the 
expenditure  of  money  without  a  previous  appropriation." 

It  will  be  observed  that  the  warrant  was  from  "one  of  the  depart- 
ments" of  the  city  government — the  department  of  surveys;  it  was 
drawn  by  the  chief  en^neer  and  surveyor  against  a  particular  item  in 
the  annual  appropriation.  It  was  issued,  it  is  true,  pursuant  to  an 
ordinance  of  councils ;  but  all  warrants  may  be  said  to  be  so  drawn. 
The  power  to  raise  money  for  city  purposes,  and  also  the  power  to  dis- 
burse it,  subject  to  certain  restrictions,  is  vested  in  the  city  councils; 
and  the  warrants,  which  issue  from  the  several  departments,  are  drawn 
under  such  regulations  of  the  councils  as  may  best  serve  the  public 
convenience  and  promote  the  dispatch  of  business. 

It  will  also  be  observed  that  the  ordinance  of  June  9, 1885,  did  not, 
in  terms,  authorize  the  issue  of  a  warrant  to  Smart,  the  relator ;  it 
directed  the  chief  engineer  and  surveyor  to  draw  "  a  warrant  to  the 
amount  of  $600,  for  the  construction  oi  a  sewer  on  Sixty-third  street," 
etc. ;  it  did  not  name  the  contractor,  or  other  person,  to  whom  the 
money  was  owing ;  it  simply  authorized  the  application  of  a  portion  of 
item  33  of  the  annual  appropriation  to  a  particular  purpose,  but  did 
not  designate  the  party  or  parties  entitled  to  receive  it. 

Upon  receiving  this  warrant  from  the  department  of  surveys,  it  was 
the  comptroller's  duty  to  "  proceed  immediately  to  examine  the  same," 
and,  if  it  contained  an  item  for  which  no  appropriation  had  been  made, 
or  for  which  the  appropriation  was  exhausted,  "  or  to  which  from  ?faj 
other  cause  "  he  could  not  give  his  approval,  it  was  his  duty  immediately 
to  inform  such  department,  and  the  warrant,  therefore,  could  not  again 
be  issued  from  the  department,  and  presented  for  his  signature  unless 
by  special  authority  ox  councils. 

It  was  his  duty  in  any  case,  before  countersigning  the  warrant,  to 
know  that  the  appropriation  necessary  for  each  department  had  been 
made,  and  that  the  total  was  within  the  estimate  of  the  income,  as 
required  by  the  act  of  1879 ;  to  be  satisfied  that  the  warrant  covered 
items  for  which  appropriations  had  been  made,  and  that  these  appro- 
priations had  not  been  exhausted  as  required  by  the  act  of  1856 ;  these 
mquiries,  as  they  involved  no  particular  exercise  of  discretion,  are  per- 
haps  of  a  clerical,  and,  therefore,  of  a  ministerial  character  only,  ^ut 
other  duties  devolved  upon  him  as  superintendent  of  the  fiscal  affairs 
of  the  city.  Act  2d  February,  1854.  It  was  his  duty  to  do  what  he 
might "  deem  needful  to  prot^  the  interests  of  the  said  city."  Act  13th 
May,  1856.  To  this  end — act  2d  February,  1854 — he  was  invested 
with  all  the  powers,  and  directed  to  perform  all  the  duties,  enjoined  by 
law  on  county  auditors ;  and,  as  a  legal  sanction  to  the  just  and  fuU 
performance,  on  his  part,  of  these  duties  in  the  interest  oi  the  city,  it 
was  declared  —  act  21st  April,  1855  —  to  be  a  misdemeanor  in  office, 
and  to  subject  him  to  the  pains  and  penalties  of  criminal  law  if  he 
should  "  pass  any  bill  or  order  for  any  object  not  authorized  by  law." 

It  is  plainly  then  the  duty  of  the  comptroller,  with  due  discrimina- 
tion, to  aetermine  what  "objects"  are  "authorized  by  law  "  for  appro- 
E nation  of  the  city  moneys ;  he  is  guilty  of  a  misdemeanor  in  office  if 
e  does  not,  and  the  discharge  of  this  duty  necessarily  calls  for  the 
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exercise  of  jadgment  and  discretion  on  his  part  It  is  his  datj,  of 
course,  to  respect  the  contracts  lawfully  maae  on  part  of  the  city, 
and  to  discharge  the  legal  obligations  of  the  cit^,  by  countersigninff 
warrants,  regularly  drawn  in  payment  thereof,  but  it  must  be  conceded 
that  he  was  not  bound  to  do  what,  in  his  judgment,  was  by  the  law 
positively  forbidden. 

Possessing  all  the  powers  of  the  county  auditors,  it  was  his  duty  to 
audit,  settle  and  adjust  the  accounts  of  the  city,  and,  in  so  doing,  he 
could  not,  with  propriety  or  consistency,  reject  a  claim  which  he  had 
previously  approved.  His  jurisdiction  as  comptroller  in  the  perform- 
ance of  the  duties  of  the  county  auditors  was  as  full  and  complete  as 
that  of  the  courts,  and  he  was  entitled  to  exercise  these  important 
functions  free  from  all  interference.  The  court  might,  when  a  proper 
case  was  presented,  correct  an  error  in  judgment  on  part  of  the  comp- 
troller, but  they  would  not  by  rnwndamvs  interfere  in  advance  with 
that  discretion,  which  it  was  his  right  and  duty  freely  to  exercise,  or  dic- 
tate the  decision  which,  in  a  given  case,  he  must  reach. 

In  the  event  of  the  comptroller's  refusal  to  countersign  any  warrant, 
the  courts  of  the  Commonwealth  are  open  for  vindication  of  the  claim- 
ant's riglits  as  against  the  city ;  and  if  these  alleged  rights  are  submitted 
to  the  decision  of  a  court  of  competent  jurisdiction,  and  are  there  finally 
adjudicated  in  his  favor,  either  the  neglect  of  councils  to  provide  for 

Sayment,  or  the  refusal  of  the  comptroller  to  countersign  a  warrant  in 
ischarge  of  a  legally  ascertained  liability  of  the  city,  would  present  a 
different  question  here. 

In  JSunkle  v.  Commonwealth^  1  Out.  328,  the  specific  question  was  as 
to  the  duties  of  comptrollers  of  cities  of  the  third,  fourth  and  fifth  dasees, 
under  the  act  of  23d  May,  1874,  yet  that  case  and  the  case  in  hand 
are  precisely  alike  in  this,  that  the  city  comptroller  in  both  instances 
was  expressly  authorized  to  perform  all  the  duties  enjoined  by  law  on 
county  auditors.  In  delivering  the  opinion  of  the  court  in  that  case 
our  brother  Gordon  says : 

"  Upon  him  also  is  imposed  all  the  duties  now  enjoined  on  county 
auditors  by  the  laws  of  the  State,  and  he  shall  scrutinize,  audit  and 
settle  all  accounts  whatever  in  which  the  city  is  concerned. 

"  But  the  powers  of  county  auditors  are  as  full  and  complete,  within 
their  jurisdiction,  as  are  the  powers  of  courts.  They  may  issue  sub- 
poenas for  parties  and  witnesses ;  they  may  compel  the  production  of 
books  and  papers,  administer  oaths,  compel  the  attendance  of  witnesses, 
and  punish  contempts  by  attachment.  With  this  judicial  and  delib- 
erative power,  the  comptroller  of  the  city  of  Heading  is  clothed,  and 
of  necessity  must  be  left  free  to  exercise  nis  own  judgment.  But  how 
can  he  exercise  these  important  functions  if  he  is  to  be  controlled  in 
his  judgment  by  the  court  of  common  pleas,  or  by  any  other  court. 

"In  the  present  case.  Comptroller  Runkle,  for  reasons  satisfactory 
to  himself,  refused  to  approve  the  warrants  drawn  in  favor  of  Keepel- 
man.  This  he  had  a  right  to  do;  this  it  was  his  duty  to  do,  if  he 
believed  the  interests  of  the  city  would  be  protected  by  die  refusal  of 
such  approval,  and  we  know  of  no  power  in  the  common  pleas  to  sub- 
stitute its  judgment  for  that  of  this  ofiicer.      Had  the  comptroller 
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refused  to  act  in  the  matter  at  all,  the  court,  by  its  mcmdamus^  might 
have  compelled  him  to  act,  but  this  was  all  it  could  do ;  but  after  he 
had  acted,  and  had  refused  to  sanction  the  warrants,  it  was  a  mere  picee 
of  usurpation  on  the  part  of  the  court  to  attempt  to  compel  him  to 
revise  ms  decision,  and  adopt  its  judgment  in  preference  to  his  own. 

"  The  rule  governing  cases  of  this  Kind  may  be  stated  as  follows : 
Where  a  person  or  b(xly  is  clothed  with  judicial,  deliberative  or  dis- 
eretionary  powers,  and  he  or  it  has  exercised  such  powers  according  to 
his  or  its  discretion,  mcmdamtM  will  not  lie  to  compel  a  revision  or 
modification  of  the  decision  resulting  from  the  exercise  of  such  dis- 
cretion, thou^,  in  fact,  the  decision  may  have  been  wrong.  Griffith  v. 
Cochran,  5  Knn.  87 ;  Commonwealth  v.  Perkins,  7  Penn.  St.  42 ; 
Comm^onweaM  v.  Mitchell,  82  id.  343." 

The  oflSce  of  the  city  comptroller  is  certainly  one  of  the  gravest 
importance  and  responsibility ;  it  is  not  to  be  supposed  that  the  powers 
conferred  will  be  prostitutea  to  anv  purpose  of  injustice  or  oppression, 
but  will  be  exercised  in  good  faith  for  the  protection  of  the  people. 
We  think  the  office  wad  designed  to  operate  in  the  manner  inoicated, 
as  a  check  upon  the  city  councils  in  tne  appropriation  of  the  public 
moneys.  The  city  corporation  holds  its  moneys  in  trust  to  be  used  for 
leffitimate  corporate  purposes  only ;  there  is  no  authority  to  apply  them 
otnerwise,  or  to  bestow  them  upon  those  to  whom  the  city  was  under 
no  obligations  whatever. 

It  is  the  comptroller's  plain  duty,  as  the  representative  of  the  people 
and  of  the  city  in  its  corporate  capacity,  to  see  to  it  that  it  is  not 
applied  to  "  any  object  not  authorized  by  law,"  and  if,  in  his  judg- 
ment, the  warrant  in  question  was  so  issued,  he  was  justified  in  refus- 
ing to  countersign  it. 

The  judgment  is  reversed,  and  judgment  is  now  entered  upon  the 
demurrer  m  favor  of  the  respondent. 


Thb  Phcenix  Ikon  Company  et  al.  w.  The  Commonwealth,  ex  rel. 

Geoboe  H.  Sellebs. 

October  4,  1886. 

Makdaicub  —Corporation  —  Stockholder  —Books — Inspbction — Practice  in 
Mandamus  Casbb. 

B.,  who  was  a  stockholder  to  a  considerable  amount  in  a  corporation  that  was 
prosperous,  but  that  had  declared  no  dividend  for  nine  years,  was  desirous  of 
making  a  reasonable  personal  inspection  of  the  books  and  papers  of  the  estab- 
lishment, in  order  that,  with  the  aid  of  a  disinterested  expert,  he  might  make 
extracts  such  as  would  be  required  in  preparation  of  a  bill  in  equity,  he  purposed 
filing  for  relief.  The  privilege  was  denied  him.  Rdd,  that  he  could  success- 
fidly  invoke  the  aid  of  a  maniamui  to  examine  such  books  and  papers  of  the 
company  as  were  in  existence,  and  contained  the  desired  information. 

Error  to  the  conrt  of  common  pleas.  No.  2,  of  Philadelphia  county. 
The  facts  are  set  forth  in  the  opinion. 

R.  C  McMwrtrie  f or  plaintiflEs  in  error.  The  real  questions  are:  1. 
Most  a  ground  be  stated  for  a  right  of  inspection  ?  2.  Are  the  aver- 
ments OT  these  grounds  traversable  ?  3.  If  denied,  does  the  same  right 
exist  as  when  tney  are  admitted  ?    We  cite  the  following  authorities : 
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Where  there  are  firms  with  common  partners  they  deal  with  each  other 
as  strangers,  and  it  is  a  fortiori  that  corporation  may  deal  with  their 
members.  Bolton  v.  PvUer^  1  Bos.  &  I^ul.  539  ;  Lind.  939 ;  Oordon 
V.  Preston^  1  Watts,  388.  The  right  to  affirm  or  disaffirm  contracts 
made  with  directors  is  in  the  body  of  stockholders  who  are  not  parties. 
Fo88  V.  HarboUle,  2  Hare,  494,  497,  499 ;  lind.  939.  Atmod  v.  Mer^ 
ryweatJher^  5  Eq.  464,  in  note,  is  a  most  complete  proof  of  this  propo- 
sition. "  No  one  but  the  corporation  can  litigate  the  qaestions  pro- 
posed to  be  litigated  by  the  relator  ;  and  his  right  to  compel  them  or 
to  nse  their  name  to  do  this,  depends  on  whether  the  stoclmolders  who 
have  not  participated  in  the  f  rand,  elect  to  litigate  or  acquiesce."  Craig 
V.  CPreggy  83  Penn.  St.  19. 

Samuel  W.  Pennypacker  and  Jofm  O.  Johnton^  for  defendant  in 
error.  It  is  not  at  all  necessary  to  our  case  that  the  facts  should  be 
either  conceded  or  ascertained  before  the  issue  of  the  writ.  This 
court,  resting  upon  the  decisions  in  Rex  v.  Ths  Merchcmt  Tailors^  Co.^ 
2  Bam.  &  Ad.  115,  and  Burton  v.  SacUers  Co.^  31  Law  Jour.  62,  holds 
that  we  are  entitled  to  inspect  and  see  whether  we  can  raise  a  case  in 
our  favor  by  examining  the  books. 

Clabk,  J.  This  proceeding  originated  in  an  application  by  G^eo^^ 
H.  Sellers  for  a  writ  of  alternative  mcmdamvs  against  the  Phoenix 
Iron  Company,  a  manufacturing  corporation,  to  compel  the  company 
to  produce  for  inspection,  their  books  and  papers,  to  enable  him  to  pre- 
pare  a  stockholder's  bill  in  equity,  in  respect  of  certain  grievances 
which  the  relator  alleges  he  has  sustained  by  the  fraudulent  manage- 
ment of  the  affairs  of  the  company. 

On  the  hearing  of  the  rule  to  show  cause,  the  defendants  resisted  the 
application  on  two  grounds :  first,  that  there  was  no  right  to  relief  in 
tms  form ;  that  the  remedy  was  in  equity ;  and  second,  if  there  was 
such  right,  the  relator  was  not  entitled  under  the  facts.  Affidavits 
were  filed  in  the  court  below  as  to  the  facts  on  part  of  the  defendants, 
and  upon  argument  the  writ  was  refused.  The  record  having  been 
removed  to  this  court,  and  the  refusal  of  the  writ  assigned  for  error, 
upon  due  consideration  here  the  judgment  was  reversed,  and  the 
ahemative  writ  allowed.  Com,  ex  rd.  v.  Phwnix  Iron  Co.^  105  Penn. 
St.  111.  The  plaintiff's  case  was  presented  in  his  petition ;  the  special 
facts  upon  which  the  writ  was  allowed  were  fully  stated  by  our  brother 
Teunkey,  who  delivered  the  opinion  of  the  court. 

In  some  of  the  States,  we  believe,  the  practice  is,  when  the  applica- 
tion is  by  formal  petition,  setting  forth  the  grounds  in  detail,  to  deter- 
mine the  case  upon  the  traverse  of  the  petition,  instead  of  the  traverse 
of  the  return  to  the  alternative  writ  —  9  Ohio  St.  599 —  but  the  practice 
•Ti  Pennsylvania,  especially  since  our  statute  of  June  14,  1836  —  Purd. 
Jig.  990  —  is,  to  hear  the  case  upon  the  matters  alleged  in  the  return. 
The  nineteenth,  twentieth  and  twenty-first  sections  provide  as  follows: 

19.  The  jurisdiction  aforesaid  shall  be  exercised  m  the  manner  and 
according  to  the  rules  hitherto  observed  and  practiced  in  the  supreme 
court  of  this  Commonwealth,  except  so  far  as  the  same  shall  be  altered 
by  this  act. 
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20.  Whenever  any  writ  of  mcmdamus  shall  issne  out  of  the  supreme 
court,  or  out  of  any  court  of  common  pleas,  the  person  or  persons 
who,  by  the  laws  of  this  Commonwealth,  ought  to  make  a  return  to 
such  writ  shall  make  his  or  their  return  to  the  first  writ  of  171091- 
damiM  so  issued. 

21.  It  shall  be  lawful  for  the  person  suing  or  prosecuting  any  such 
writ  to  demur,  or  to  plead  to  or  traverse,  all  or  any  of  the  material 
facts  contained  in  such  return ;  and  the  person  or  persons  making  such 
return  shall  reply,  take  issue  or  demur,  and  such  other  and  further  pro- 
ceeding may  be  had  thereon,  except  as  hereinafter  provided,  as  might 
be  had  if  the  person  suing  such  writ  had  brought  his  action  for  a  fdse 
return. 

Upon  the  rule  to  show  cause,  the  question  was  upon  the  sufficiency 
of  the  relator's  suggestion  of  his  riffht  to  the  relief  prayed  for,  upon 
the  footing  of  the  facts  therein  stated,  and  notwithstanding  the  latitude 
allowed  in  the  argument,  the  opinion  filed,  and  the  judgment,  award- 
ing an  alternative  writ,  clearly  snow  that  the  case  was  so  considered  by 
this  court. 

"  Has  the  relator  shown  such  facts  as  entitle  bim  to  an  alternative 
mcxndamtiSy^^  is  the  inquiir  of  the  learned  judge  delivering  the  opinion 
of  the  court,  and  then  follows  a  statement  of  the  facts  relied  upon,  as- 
set forth  by  the  relator. 

The  proper  practice  in  cases  of  mandamus  is  very  succinctly  stated 
in  Treasurer  of  Jefferson  County  v.  Sham,non^  51  Penn.  St.  221,  as  fol- 
lows :  "  The  act  of  assembly  plainly  points  out  the  course  to  be  pur- 
sued when  a  proper  suggestion  is  filed,  if  it  contain  the  substance  of  a 
case  for  a  ma/nda/mus;  the  course  is,  to  issue  an  alternative  writ,  com- 
manding the  defendant  to  perform  the  act  required,  or  return  his  reason 
for  not  doing  it.  Upon  this  writ  the  act  provides  that  the  court  shall . 
allow  the  persons  suing  or  defending,  such  convenient  time  to  make 
return,  plead,  reply,  rejoin,  or  demur,  as  shall  be  just  and  reasonable." 
If,  after  issue  and  trial,  tiie  return  be  adjudged  insufficient,  then  a  per- 
emptory mandamus  will  issue  to  compel  the  performance  of  the  auty 
required.  The  act  contemplates  regular  issues  of  fact  and  law,  as  in 
other  cases.  8  Casey,  218 ;  1  Wright,  237.  See,  also,  Childs  v.  Com.y 
3  Brewst.  194.  Or,  as  stated  in  £easr/  v.  Bricker^  60  Penn.  St.  9 : 
"  The  ordinary  practice  is  to  direct  an  alternative  mandamtis  to  issue 
when  the  court  is  satisfied  on  affidavits  that  the  writ  should  be  issued 
as  a  matter  of  justice  and  right,  to  compel  the  performance  of  an  act 
or  duty,  for  which  otherwise  there  would  be  no  adequate  remedy.  This 
gives  the  party  to  whom  it  is  directed  an  opportunity  to  do  the  act  or 
to  show  good  reason  at  the  return  of  the  writ  why  he  should  not  do  it. 
He  does  this  by  making  a  return  to  the  writ.  It  is  at  this  point  the 
pleadings  in  the  cause  begin.  The  return  mav  traverse  the  facts  alleged 
in  the  writ,  or,  admitting  them,  may  avoid  performance  by  stating 
sufficient  facts  in  excuse.  The  relator  may  tnen  demur,  plead  to  or 
traverse  the  facts  set  forth  in  the  return.  Such  is  the  ordinary  practice 
recognized  by  the  act  relatmg  to  mandamus^  The  alternative  writ 
having  been  issued  and  served,  the  defendants  entered  of  record  their 
return,  and  the  sufficiency  ot  that  return  is,  by  the  demurrer,  made  the 
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specific  question  for  determination  now.  Ccmimonwealthy  ex  reL 
ThomaSy  v.  Ckmrndssionera  of  Allegheny  Covmty^  8  Cas.  221. 

In  mancUvm/us  the  relator  must  in  all  eases  establish  a  specific  legal 
right  as  well  as  the  want  of  a  specific  legal  remedy.  Ccmmfumv>eMk 
V.  Roeeiter^  2  Binn.  362 ;  S.  C,  8  Am.  Dec.  451.  When  this  cause 
was  here  before,  we  held  that  in  the  absence  of  any  restriction  in  the 
charter,  the  right  of  a  stockholder  in  a  trading  corporation  to  an  inspec- 
tion of  the  books,  papers  and  accounts  was,  in  certain  cases  and  under 
certain  limitations,  incident  to  the  relation  of  a  stockholder  to  the  com- 
pany. Of  course  a  stockholder  is  bound  by  the  corporate  articles, 
where  the  right  of  inspection  of  the  corporate  books  and  papers  is 
qualified  by  express  stipulation,  those  who  become  members  are  sub- 
ject to  the  qualification.  But  the  doctrine  of  the  law.  as  we  then  said, 
16  that  the  books  and  papers  of  the  corporation,  thougn  of  necessity  left 
in  some  one  hand,  are  the  common  property  of  the  stockholders,^  and 
*'  unless  the  charter  provides  otherwise,  a  shareholder  has  the  right  to 
inspect  them  and  to  take  minutes  from  them  for  a  definite  and  proper 
purpose  at  reasonable  times."  The  facts  set  forth  in  the  writ  are,  by 
the  return,  in  part  denied,  in  part  qualified  and  in  part,  admitted;  but 
assuming  the  correctness  of  the  return  as  far  as  it  goes,  and  the  facts 
set  forth  in  the  petition  not  traversed  thereby,  the  Allowing  facts  may, 
we  think,  for  the  puipose  of  this  case,  be  deemed  admitted. 

The  Phoenix  Iron  Company  was  incorporated  April  27, 1855,  for  the 
purpose  of  engaging  in  mining  and  manufacturing  iron,  etc.,  with  a 
capital  stock  of  $500,000,  dividS  into  five  thousand  snares  of  $100  eacli. 
The  relator,  on  November  29,  1866,  became  the  owner  of  two  hundred 
and  thirty-eight  shares  of  said  stock,  paying  therefor  $38,500,  and  he 
still  owns  two  hundred  and  thirty-five  of  the  said  shares.  David 
•  Beeves  and  W.  H.  Reeves,  at  the  time  of  the  filing  of  the  petition, 
either  individually  or  jointly,  and  as  trustees,  were,  and  tor  several  years 
had  been,  the  holders  of  and  controlled  nearly  all  of  the  remaining 
shares.  The  number  of  shares  held  in  trust  was  two  thousand  eight 
hundred  and  seventy-five ;  these  shares  were  held  for  the  children  of 
Samuel  J.  Reeves,  deceased,  viz. :  Elizabeth  H.  Carson,  Clard  R  Tyson, 
Jennie  J.  Reeves,  the  said  David  and  William  H.  Reeves,  each  being 
entitled  to  one-fifth  of  two  thousand  eight  hundred  and  seventy-five 
shares,  or  five  hundred  and  seventy-five  shares.  Since  these  proceed- 
ings were  instituted,  these  trust  shares  have  been  divided  and  trans- 
ferred to  the  several  persons  entitled;  David  Reeves  and  Wm.  H. 
Reeves,  however,  severally  and  jointly,  are  still  owners  of  three  thousand 
and  thirty-three  of  said  snares. 

The  board  of  directors  consists  of  five  persons,  David  Reeves,  presi- 
dent ;  "William  H.  Reeves,  Carrol  S.  Tyson,  John  Griflin  and  George 
Gerry  White ;  the  last  three  named  being  each  the  owner  of  but  a 
single  share  of  stock.  The  works  of  the  company  are  among  the  most 
extensive  in  the  country,  and  tlie  business,  during  the  whole  period  of 
its  existence,  has  been  in  a  highly  prosperous  condition.  The  business 
of  the  company  from  1870  to  1880  averaged  $2,000,000  per  annum. 
In  1879  It  amounted  to  $2,705,036.11,  and  in  1880  to  $2,448,668,  and 
the  average  profit  upon  this  trade  is  estimated  to  be  at  least  fifteen  per 
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cent.  The  charter  of  the  company  provides  for  dividends  of  the  actual 
net  profits  to  be  declared  at  the  discretion  of  the  directors,  bnt  no  divi- 
dends have  been  declared  for  a  period  of  nine  jears ;  the  capital  stock 
represents  an  investment  of  about  six  times  its  par  value,  but  the  real 
estate  of  the  corporation  is  still  subject  to  a  mortgage  of  $1,500,000, 
whilst  a  portion  nas  been  recently  conveyed  to  secure  an  alleged  indebt- 
edness of  $322,000,  in  which  the  said  David  and  William  H.  Reeves 
are  themsel  ves  interested.  The  business  of  the  Phoenix  Iron  Company, 
prior  to  1868,  had  not  been  only  the  manufacturing  of  iron  materials 
lor  bridges,  viaducts,  etc.,  but  tne  erection  of  such  structures . 

The  nrm  of  Clarke,  Reeves  &  Co.,  consisting  of  Thomas  C.  Clarke, 
David  Reeves,  Jr.,  John  Griflfen,  and  others,  was  engaged  as  engineers 
and  contractors  In  designing  and  erecting  structures  made  partially  or 
wholly  from  iron  materials,  such  as  the  Jrhoenix  Iron  Company  made. 
In  the  year  1868,  the  Phoenix  Iron  Company  ceased  to  act  as  iron 
builders,  and,  excepting  in  one  or  two  instances,  confined  its  opera- 
tions to  the  manufacture  of  iron  building  materials.  In  October,  1870, 
the  Phoenix  Iron  Company  entered  into  an  agreement  with  Clarke, 
Reeves  &  Co.,  by  the  terms  of  which  the  company  agreed  and  became 
bound  permanently  to  withdraw  from  the  business  of  construction, 
and  to  CQrifine  their  operations  to  the  manufacture  of  materials  alone ; 
Clarke,  Reeves  &  Co.,  on  the  other  hand,  agreed  and  became  bound  to 
pursue  the  business  of  construction,  to  purchase  at  certain  rates  their 
materials  wholly  from  the  Phoenix  Iron  Company,  and  at  the  com- 
pleftion  of  eadh  contract  to  pay  to  the  Phoenix  Iron  Company  one-half  of 
the  net  amount  which  they  might  receive  by  reason  of  the  contract. 
This  contract,  originally  in  parol,  took  effect  from  October  22,  1870, 
but  was  not  reduced  to  writing  until  May  21, 1871.  At  the  time  it 
was  originally  agreed  ugon,  no  member  of  the  firm  of  Clarke,  Reeves 
&  Co.  Imd  any  interest  m  the  corporation.  The  shares  were  then  held 
as  follows:  David  Reeves,  the  elder,  two  thousand  five  hundred; 
Samuel  J.  Reeves,  two  thousand  two  hundred  and  sixty-two ;  George 
H.  Sellers,  two  hundred  and  thirty-eight ;  nor  did  the  relator,  who  was 
then  consulted  in  the  matter,  make  any  objections  to  it ;  since  that  time, 
however,  ne  has  not  been  at  any  time  consulted  as  to  the  renewal  of 
the  contracts  from  year  to  year 

David  Reeves,  the  elder,  died  in  March,  1871,  however,  and  David 
Reeves,  the  younger,  who  was  of  the  firm  of  Clarke,  Reeves  &  Co., 
became  entitled  as  legsCtee  to  .fifty  shares.  Until  December,  1878,  none 
of  the  firm  of  Clarke,  Reeves  &  Co.  had  any  of  the  corporate  shares 
of  the  Phoenix  Iron  Company,  excepting  David  Reeves,  who  had  the 
fifty  shares  mentioned,  ana  John  Gnffen,  who,  at  the  request  of  David 
and  Samuel  J.  Reeves,  held  one  share  each. 

In  December,  1878,  Thomas  J.Jleeves  died,  and  thereafter  David 
Reeves  and  W.  H.  Reeves,  his  sons,  held  the  controlling  interest  in 
the  company,  and  it  is  charged,  that  through  their  votes  and  those  of 
the  other  directors  wlwm  they  elect,  and  who  have  but  a  merely  nom- 
inal interest  in  the  corporation,  they  have  and  exercise  absolute  control 
over  all  the  affairs  of  the  corporation,  and  that  they  unjustly  and 
ntentionally  manage  it  in  such  a  war  as  to  advance  their  own  personal 
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intereetfl,  to  the  injury  of  the  relator;  that  the  oflic5er8  and  directors  of 
the  corporation  nave  abused  the  discretion  conferred  upon  them, 
refusing  to  declare  dividends  of  the  profits,  as  contemplated  in  the 
charter;  that  the  profits  and  estate  of  the  corporation  are  illegally 
absorbed  by  the  individuals  who  control  it ;  in  part,  through  the 
instrumentality  of  the  contract  with  Clarke,  Eeeves  &  Co.;  in  part,  by 
voting  themselves  large  salaries ;  in  part,  by  the  convOTance  to  them- 
selves, in  trust,  with  power  of  sale,  of  a  large  portion  of  the  real  estate 
of  said  corporation,  to  secure  indebtedness  in  which  they  are  them 
selves  immediately  interested ;  and  otherwise. 

At  a  meeting  of  the  stockholders,  Sellers  asked  for  information  as  to 
the  affairs  of  the  company,  and  the  directors  refused  either  to  permit 
the  minutes  to  be  read  or  the  papers  to  be  examined.  His  request  to 
the  president,  that  a  time  and  place  might  be  named  for  such  an  exam- 
ination of  the  books  as  would  give  him  information  proper  as  a  stock- 
holder, was  refused,  and  a  similar  demand,  made  of  me  officers  and 
directors,  at  the  office  of  the  corporation,  during  business  hours,  was  in 
like  manner  refused.  The  relator  states  that  his  purpose  is  to  file  a  bill 
in  equity  to  obtain  relief  against  the  abuses  complained  of. 

Under  the  circumstances  mentioned,  and  for  the  purposes  stated,  we 
are  of  opinion  that,  according  to  our  ruling  when  the  case  ^was  here 
before,  the  relator  is  clearly  entitled  to  an  examination  of  the  l^ks 
and  papers  of  the  company.  Such  a  right  is,  of  course,  not  to  be  exer- 
cised to  gratify  curiosity,  or  for  speculative  purposes,  but  in  good  faith, 
and  for  a  specific,  honest  purpose,  and  where  there  is  a  particular  mat- 
ter in  dispute,  involving  and  affecting  seriously  the  rights  of  the  relator 
as  stockholder. 

We  cannot  say  that  the  matters  involved  have  already  been  adjudi- 
cated in  the  decree  of  the  circuit  court  of  theJCTnited  States.  "We  can- 
not anticipate  the  bill  which  the  relator  may  bring.  What  specific 
relief  he  may  seek  can  now  only  be  the  subject  of  conjecture.  It  will 
be  time  enough  to  determine  the  question  of  res  ac^uaicata  when  the 
case  is  presented.  The  question  now  is  as  to  the  relator's  right  to  inspect 
the  booKs.  He  avers  that  he  purposes  filing  a  bill  of  equity  against  the 
corporation  and  its  officers,  and  that  it  is  necessary  that  he  see  the  books 
and  papers  in  order  that  he  may  correctljr  state  the  facts  now  conc^ed 
from  him.  As  we  said,  in  the  former  opinion  of  this  court,  upon  learn- 
ing the  facts  he  may  abandon  his  purpose  for  want  of  matter  of  com- 
plaint. He  desires  "  to  inspect  and  see  whether  he  can  raise  a  particular 
case  in  his  favor  by  examining  the  books."  He  is  a  stockholder  to  a 
verv  considerable  amount,  in  what  appears  to  be  a  prosperous  and 
hignly  profitable  trading  corporation ;  for  nine  years,  although  large 
profits  have  admittedly  accrued,  no  dividends  have  been  declared  ;  the 
profits  are  in  no  way  accounted  for ;  he  is  denied  all  access  to  the  books 
and  papers  for  information.  At  a  regular  stockholders'  meeting,  the 
minutes,  because  of  his  presence,  were  suppressed,  the  examination  of 
papers  prevented,  and  tne  meeting  adjourned  whilst  the  relator  held 
the  floor  asking  for  information.  A  stockholder  in  a  trading  corpora- 
tion must  certainly  have  some  rights  which  a  board  of  directors  should 
respect.     Sellers  was  not  bound  to  accept  the  mere  statement  of  the 
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board,  whether  under  oath  or  otherwise,  as  to  the  contents  of  the  books, 
etc.;  he  had  a  right  to  a  reasonable  personal  inspection  of  them,  and 
with  the  aid  of  a  disinterested  expert,  might  make  sjich  extracts  as  were 
reasonably  required  in  the  preparation  of  the  bill  he  purposed  to  bring. 

The  relator,  we  think,  has  a  clear  ri^ht  under  the  writ  and  return  to 
the  relief  he  asks,  and  it  is  plain  that  he  has  no  specific  legal  remedy 
for  the  enforcement  of  that  ridit ;  and  the  existence  of  a  supposed 
equitable  remedy  is  not  a  ^una  for  refusing  the  TJMmdamus.  Com.^ 
ex  rd.  Thotniu^  v.  ComfMSsioners  of  Allegheny  Cormty^  8  Casey,  223. 
The  requirements  'of  the  writ,  of  course,  can  cover  only  such  books 
and  papers  as  are  actually  in  existence,  and  only  such  of  those  as  may 
contain  information  upon  the^sabjects  specified. 

The  judgment  is  amrmed.  ^ 
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Obanston,   Adm'x,   RespHy   v.   New   York   Central  and  HuDeoN 
EiTER  Bailroad  Co.,  AppPU 

December  17,  1886. 

Trial— Jury-— Charge  that  "Must  get  Together." 

In  an  action  to  recover  for  personal  injuries  received  at  a  railway  crosdng, 
after  the  jury  bad  retired  to  consider  their  verdict  they  came  into  court  and  one 
of  them  stated  tliat  there  was  no  probability  of  an  agreement.  To  this  the  trial 
judge  said  :  "  I  can't  take  any  such  statement  as  tnat.  Gentlemen,  you  must 
get  together  in  a  matter  of  this  kind.  No  juror  ought  to  remain  entirely  firm 
in  his  own  conviction,  one  way  or  another,  until  he  hi^  made  up  his  mind,  beyond 
all  question,  that  he  is  necessarily  ri^ht,  and  the  others  are  necessarily  wrong." 
Defendant  excepted  and  plaintiff  had  a  verdict.  HM,  that  the  instruction  was 
not  a  correct  statement  of  the  law.  If  the  evidence  was  so  clear  as  to  lead  to  a 
conclusion  with  the  degree  certainlv  required  by  the  charge,  there  was  nothing 
to  submit  to  the  jury,  and  it  was  the  duty  of  the  trial  judge  to  either  direct  a 
verdict  or  to  nonsuit  the  plaintifiE. 

This  is  an  appeal  from  the  ludgment  of  the  general  term  in  the  third 
department,  affirming  the  juagment  of  the  circuit  court  of  Eensselaer 
county,  awarding  the  plaintiflf  the  snm  of  $6,000,  for  the  alleged  negli- 
gent Killing  of  I)avia  Cranston,  at  a  railroad  crossing  in  the  city  of 
Troy. 

Action  to  recover  for  personal  injuries.  The  opinion  sufficiently 
states  the  point. 

Edgar  L.  Furmian^  for  appellant.  The  instruction  to  the  jury  was 
erroneous.  Green  v.  Tdfavi\  11  How.  260;  Slater  v.  Mead^  63  id. 
57. 

R,  A.  Parmentery  for  respondent.  Defendant's  exception  to  a 
remark  by  the  trial  judge  to  the  jury,  in  answer  to  the  suggestion  by 
one  juror  that  there  was  no  probable  chance  of  an  agreement  upon  a 
verdict,  was  not  well  taken.  It  was  but  an  earnest  recommendatioD 
that  the  jurors  should  not  be  so  obstinate  as  to  prevent  an  agreement 
as  to  the  facts  of  the  case  if  the  seemiujg  contradictory  testimony  of 
the  witnesses  could  be  reconciled.  Erunn  v.  Uamiltofiy  50  How.  32. 
But  the  defendant  mistakes  the  remedy.  The  pretended  error  cannot 
be  raised  on  exception  to  the  charge,  but  only  by  special  motion  to  set 
aside  the  verdict.  Such  motion  has  not  been  made.  CaldwdL  v.  N.  J. 
Steamboat  Go.y  47  N.  Y.  282,  298-9  ;  2)aiy  v.  Byme^  77  id.  190-1; 
Ginna  v.  Second  Avenue  R.  Co.,  67  id.  597. 

Rapallo,  J.  It  is  a  serious  question  whether  the  uncontroverted 
evidence  did  not  disclose  a  want  of  the  care  and  caution  which  the  law 
required  of  the  plaintiffs  intestate  in  approaching  so  dangerous  a  cross- 
ing as  that  at  which  he  lost  his  life,  and  whether  a  nonsuit  should  not, 
therefore,  have  been  ordered,  but  we  need  not  discuss  that  question,  as 
the  case  contains  an  exception  which  we  are  all  agreed  is  well  taken, 
and  requires  a  reversal  of  the  judgment  and  a  new  trial.  After  the 
jury  had  retired  to  consider  their  verdict  thev  came  mto  court  and  one 
of  them  statjed  that  there  was  no  possibility  of  their  agreeing.     To 
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this  the  court  replied  as  follows:  ^'I  can't  take  any  such  statement  as 
that.  Gentlemen,  you  must  get  together  upon  a  matter  of  this  kind." 
He  then  added  :  "No  juror  ought  to  remain  entirely  firm  in  his  own 
conviction,  one  way  or.  another,  until  he  has  made  up  his  mind  beyond 
all  question  that  he  is  necessarily  right  and  the  others  are  necessarily 
wrong."  To  this  statement  the  defendant's  counsel  excepted.  The 
jury  thereupon  brought  in  a  verdict  for  the  plaintiflf. 

We  are  of  opinion  that  the  instruction  excepted  to  was  not  a  correct 
statement  of  the  law.  It  was  incumbent  upon  the  party  holding  the 
affirmative  of  the  issue,  who  in  this  case  was  the  plaintiff,  to  satisfy  the 
jury,  by  a  preponderance  of  evidence,  of  the  facts  upon  which  her  right- 
to  recover  depended.  If  she  failed  to  do  so  the  defendant  was  entitled 
to  a  verdict.  The  jurors  who  were  not  satisfied  by  the  evidence  of  the 
truth  of  the  plaintifPs  allegations,  were  justified  in  refusing,  for  that 
reason,  to  find  a  verdict  in  her  favor,  although  they  might  not  have 
made  up  their  minds  beyond  all  question  that  they  were  necessarily 
right,  and  that  those  who  were  in  favor  of  finding  a  verdict  for  the 
plaintiff  were  necessarily  wrong.  To  sustain  this  instruction  would  be 
to  cast  upon  the  defendant,  in  a  civil  action,  a  burden  quite  as  heavy  as 
that  which  rests  upon  the  prosecution  in  a  criminal  case,  and  perhaps 
still  more  onerous.  If  the  evidence  was  so  clear  as  to  lead  to  a  conclu- 
sion with  the  degree  of  certainty  required  by  the  charge,  there  was 
nothing  to  submit  to  the  jury,  and  it  was  the  duty  of  the  court  either  to 
direct  a  verdict,  or  to  nonsuit  the  plaintiff. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  costs  to 
abide  the  event. 

All  concur. 

Judgment  reversed. 

Note.—  In  Huntoon  v.  Eussell,  60  How.  Pp.  155,  the  jury,  after  having  been  out 
some  time,  came  into  court  and  stated  their  inability  to  agree,  whereupon  the  judge, 
among  other  things,  remarked  that  the  case  was  of  too  much  importance  to  the  par- 
ties to  have  a  disagreement ;  that  the  verdict  was  the  judgment  of  twelve  men  and 
eaish  man  formed  one-twelfth  part ;  that  no  man  should  be  so  obstinate  as  to  say  '  *  I 
will  have  my  own  way  or  I  will  not  have  it  at  all,"  because  he  must  remember  that 
he  formed  only  one-twelfth  part ;  that  it  was  better  in  cases  of  this  sort  that  a  iudg- 
ment  of  doubtful  propriety  be  rendered  than  none  at  all  ,  because  if  the  jury  should 
render  a  judgment  then  the  parties  would  know  what  their  rights  were  and  could  act 
accordingly  ;  whereas,  if  they  did  not  render  a  verdict,  no  progress  was  made  and  tbe- 
parties  were  punished  by  the  disagreement ;  that  it  was  a  reproach  to  the  administra- 
tion  of  justice  ;  that  courts  were  organized  that  parties  could  come  in  and  have  their 
rights  determined,  etc. 

The  jury  returned  to  their  room  and  soon  after  came  into  court  and  brought  in  a. 
Terdict  for  the  defendant.  Exceptions  were  duly  taken  to  the  remarks  of  the  judge,, 
which  were  duly  entered. 

On  denying  of  a  motion  to  set  the  verdict  aside  on  account  of  misdirection,  the 
judge  was  of  opinion  that  the  portion  of  the  remarks  to  the  jaiT,  to  which  objec- 
tion could  fairly  be  taken,  raised  a  question  of  error  rather  than  of  irregularity,  and 
must  be  reviewed  on  bill  of  exceptions  and  not  decided  on  motion. 

Where  a  jury  has  been  out  an  hour  or  more  and  returns,  announcing  that  they 
cannot  agree,  and  the  court  orders  them  to  be  locked  up  until  they  should  agree, 
without  allowing  them  their  dinner,  Tidd,  that  the  jurors  might  very  well 
understand  from  this  order  that  they  were  required  either  to  agree  or  to  submit 
to  indefinite  confinement  and  starvation,  and  a  verdict  which  may  be  the  result  of 
such  a  mandate  of  the  court  will  not  be  affirmed.     Hancock  v.  Elam,  59  Tenn.  38. 

In  People,  exrel  FlaheHv,  v.  Neilson,  22  Hun,  1,  during  the  trial  of  the  plaintiff  in 
error  upon  an  indictment  charging  him  with  a  conspiracy  to  defraud  the  city,  the 
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ludge  called  one  of  the  iurors  and  the  counsel  for  the  prosecution  and  the  defense 
into  a  room,  and  after  showing  to  the  juror  an  anonymous  letter,  which  stated  that 
the  juror  had  been  in  the  habit  of  playing  cards  with  the  sons  of  the  plaintiff  in 
error,  asked  him  if  he  knew  who  wrote  it,  to  which  the  juror  replied  that  he  did 
not.  The  judge  then  said  that  it  was  ''very  embarrassing  and  unpleasant,  and, 
toward  a  juror,  monstrously  unjust,  and  a  serious  imputation."  The  plaintiff  in 
error  was  not  present,  and  the  iudge  said  when  the  counsel  for  the  plaintiff  in  error 
attempted  to  speak,  that  "  he  did  not  expect  counsel  to  maice  any  observations." 
There  was  no  proof  that  the  facts  stated  in  the  letter  were  true,  nor  was  the  juror 
asked  if  they  were  ftne.  Held,  that  the  conviction  should  be  reversed,  as  the  ten- 
dency of  this  action,  by  the  judge,  was  to  dominate  the  juror's  free  will,  and  terrify 
him  into  a  verdict  for  the  people. 

In  Clinton  v.  Haicard,  42  Conn.  294,  the  jury  being  for  a  long  time  unable  to  agree 
on  a  verdict,  the  court  sent  them  back  to  a  still  further  consideration  of  the  case, 
stating  among  other  things  as  reasons  for  their  disposing  of  the  case,  that  the  trial 
had  been  a  long  one,  and  had  made  the  State  a  large  expense.  Meld,  that  it  could 
not  fairly  be  presumed  that  any  juror  was  misled  as  to  his  duty  by  the  remark,  and 
that  it  was  not  a  reason  for  granting  a  new  trial  after  a  verdict  for  the  plaintiff. 

In  Ertoin  v.  Hamilton,  50  How.  Pr.  88,  on  a  motion  to  set  aside  verdict  for  reasons 
which  appear  in  the  opinion,  Wkstbrook,  J. ,  said :  *  'The  cause  was  tried  at  the  Albany 
circuit  on  Friday,  the  14th  day  of  May,  1875,  and  was  given  to  the  jury  about  six  and  a 
half  o'clock,  p.  m.  In  about  an  hour  the  jury  came  into  the  court-room  and  declared 
they  were  unable  to  agree.  The  judge  refused  to  discharge  them,  and  said  he  would 
go  to  supper  and  return  about  he^-past  eight  to  the  court- room ;  that  he  would  then 
wait  a  reasonable  time  for  the  verdict,  and  if  they  failed  to  agree  before  the  court 
adjourned  for  the  evening,  they  could  bring  in  a  sealed  verdict  on  Monday  at  half- 
past  three  o'clock,  p.  M.,  to  which  time  the  court  would  adjourn.  They  were  also 
distinctly  informed  that  every  provision  would  be-made  for  their  comfort  during  their 
confinement  which  was  possible,  and  that,  while  no  juror  should  yield  his  conscien- 
tious convictions,  yet  that  the  interests  of  justice  required,  a  longer  deliberation. 
The  judge  attended  at  court  again  at  half- past  eight  o'clock  and  waited  until  about 
half -past  ten  o'clock,  P.  M.  At  that  time  word  was  sent  to  the  jury  that  the  court  was 
about  to  adjourn  until  Monday  at  half -past  three  o'clock,  p.  m.,  and  asking  them 
whether  they  had  agreed  upon  a  verdict.  Word  was  sent  from  the  jury  that  they 
would  agree  in  five  minutes,  and  before  the  expiration  of  that  tim^they  returned  to 
court  and  rendered  a  verdict  in  favor  of  the  defendant.  Ther  ajffidavits  of  the  jurors 
in  aid  of  this  motion  cannot  be  received.  This  is  well-settled  law.  Neither  ar^they 
necessary  to  present  the  question  made.  It  is  clear  that  the  jury  were  kept  out,  after 
they  had  declared  their  inability  to  agree,  and  were  also  tola  that  the  consequence  of 
a  failure  to  agree  by  a  reasonable  hour  that  night  would  result  in  an  adjournment  to 
Monday.  The  case  is  thus  identical  with  Oreen  v.  Telfair,  11  How  260,  in  which,  for 
similar  remarks  made  to  a  jury,  the  court,  at  siiecial  term,  set  aside  their  verdict.  If 
that  case  was  well  decided  this  motion  should  prevail.  I  have  very  great  respect  for 
the  learning  and  candor  of  Judge  Harris  who  made  that  decision,  but  after  a  careful 
consideration  I  cannot  vleld  to  the  soundness  of  his  reasoning.  Its  value  as  an 
opinion  is  also  very  much  impaired  by  the  fact  that  the  judge — A.  J.  Parker — who 
made  the  remarks  to  the  jury  which  were  made  the  grounds  of  setting  it  aside, 
was  equally  eminent  as  a  jurist,  and  his  opinion,  as  expressed  in  thQ  words  addressed 
to  the  jury,  is  of  equal  value  with  that  of  his  learned  brother,  who  criticises  them. 
The  only  difference  is,  that  the  one  may  be  said  to  be  the  hasty  utterances  of  the 
circuit,  and  the  other  those  of  the  calm  reflection  of  the  study.  Plausible  as  this 
may  seem,  however,  it  is  only  plausible.  How  far  a  judge  should  go  in  the  detention 
of  a  jury,  and  what  he  should  say,  is  necessarily  a  question  upon  which,  for  years, 
he  has  thought  much.  The  sending  word  to  a  judge  by  a  jury  of  inability  to  agree 
is  so  frequent  and  common  that  reflection  upon  what  he  ou^ht  to  do  is  a  necessity. 
When  a  case  of  that  kind  occurs,  the  words  which  he  speaks  are  bu^  the  result  of 
views  reached  long  before,  and  which  he  has  formed  in  the  retirement  of  his  cham- 
bers, as  well  as  amid  the  bustle  of  the  court-room.  Authority,  then,  depending  on 
the  mere  weight  of  judicial  opinion,  is  equal,  and  as  no  case  at  general  term  or  in 
the  court  of  appeals  has  been  cited,  we  are  left  to  draw  au  original  conclusion  for 
ourselves.  However  beautiful,  as  a  theory,  it  may  be  to  say  tnat  a  verdict  is  the 
unanimous  judgment  of  twelve  men,  unbiassed,  or  uninfluenced  from  any  source 
whatever —  and  such  we  concede  a  verdict  ought  to  be  —  it  is  found  in  practice,  that, 
owing  to  the  infirmities  of  our  nature,  passion,  prejudice,  pride  of  opinion,  etc.,  what 
would,  at  first  view,  seem  to  be  coercion  must  be  employed  by  the  court  in  order  that 
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the  real  judgments  and  opinions  may  be  expressed  in  the  f  onn  of  a  verdict.  No  court 
would,  by  mere  physicial  exhaustion,  force  a  verdict  when  satisfied  tliat  a  failure  to 
agree  resulted  from  conscientious  difference  of  judgment  as  to  the  weight  of  evi- 
dence; but  any  court  will  detain  a  jury  until  satisfied  that  the  failure  to  agree  springs 
from  that  cause,  and  that  alone.  No  person  can  judge  so  accurately  upon  this  ques- 
tion as  he  who  presides  at  the  trial.  From  intercourse  with  a  jury  he  forms  some 
knowledge  of  the  men,  and  as  the  evidence  is  fully  before  him  he  must  decide 
oonscientiouslv  when  they  should  be  discharged,  and  when  his  intentions  in  that 
respect  should  be  communicated,  and  until  there  has  been  a  clear  abuse  of  the  dis- 
cretion committed  to  him,  a  verdict  should  not  be  disturbed. 

**  If  the  opinion  of  Judge  Hakris  be  carried  to  its  logical  conclusion,  then  no  ver- 
dict obtained  after  a  jury  declares  its  inability  to  agree  could  stand.  If  detained 
beyond  that  instant  it  cannot  be  what  he  calls  '  the  free  and  independent  judgment 
of  twelve  indifferent  men  acting  without  constraint,'  for  detention  to  compel  them 
to  deliberate  after  that  piont  is  *  constraint.'  So  if  the  judge  at  the  trial  does  what 
Judge  Harris  says  m  allowable  to  be  done,  urge  motives  for  agreement,  such  as  '  the 
importance  both  to  the  parties  and  the  public  of  their  agreeing  upon  a  verdict,  that 
thus  the  time  and  expense  of  a  retrial  may  be  saved,'  is  he  not  then  presenting 
motives  outside  of  the  merits  of  the  issues  in  the  cause  to  induce  some  one  or  more 
of  the  jury  to  yield  what  he  or  they  suppose  to  be  their  judgment  upon  the  merits  ? 
And  if  a  jury  reports  its  inability  to  agree  about  the  hour  of  adjournment  for  the 
night,  and  the  court  directs  them  again  to  retire,  and  bring  in  a  sealed  verdict  in  the 
morning,  and  a  verdict  is  obtained  when  the  court  again  assembles,  what  is  this  but 
a  verdict  obtained  by  'constraint,'  and,  therefore,  not  to  be  upheld  ?  Adopt  this 
rule,  and  how  many  verdicts  would  stand  Y  It  is  the  experience  of  every  lawyer  and 
every  judge  that  scarcely  a  verdict  could  be  maintained  if  Green  v.  Telfair  be  pushed 
to  its  logical  conclusion.  If  the  jury  are  told  they  must  consult  for  one  hour  longer, 
after  they  declare  they  cannot  agree,  or  for  a  night,  or  for  any  time,  it  may  be  ai  ^ued 
that  the  verdict,  if  one  be  obtained,  is  the  result  of  coercion.  For  if  a  jury  be  told 
after  a  declaration  that  it  is  unable  to  agree,  that  it  will  be  detained  for  consultation 
for  an  hour,  the  same  kind  of  constraint  is  applied  as  if  they  were  informed  they  would 
be  kept  out  twenty-four.  The  two  differ  in  the  degree  of  constraint  only,  and  that, 
if  any  thing,  is  what  renders  the  verdict  useless.  It  must,  then,be  left  to  the  good  sense 
and  wise  discretion  of  the  judge  who  presides  at  the  trial  to  determine  how  long  the 
jury  shall  be  detained,and  what,if  any  thing,  shall  be  said  as  to  the  probable  length  of 
the  detention.  He  forms  his  judgment,  as  best  he  can,  of  the  jury,  and  when  they 
will  be  in  a  condition  to  lay  aside  all  feeling,  or  pride  of  opinion,  and  look  at  the  case 
upon  the  merits.  So  long  as  there  is  no  abuse  of  this  discretion  the  verdict  should 
stand.  In  this  particular  cause  a  result  was  reached  in  four  hours  and  a  half.  It  is 
true  the  jury  were  told  they  would  be,  if  thev  failed  to  agree,  detained  longer,  but 
the  readiness  with  which  they  yielded  shows  how  slight  were  their  convictions,  and 
how  little  had  their  judgments  been  impressed  in  favor  of  the  views  they  sought  to 
maintain.  Satisfied  that  no  substantial  injustice  has  been  done,  and  no  improper 
'constraint  *  imposed  upon  the  jury,  the  motion  to  set  aside  the  verdict  is  denied." 

In  State  v.  Lawrence,  88  Iowa,  51,  the  jury,  when  being  recalled  into  court,  was 
admonished  by  the  judge,  **  that  if  any  juror  went  into  that  jury  box  with  the  pre- 
determination as  to  how  he  should  find  his  verdict  and  to  hang  the  jury,  or  to  cause 
disagreement  if  the  verdict  could  not  be  rendered  as  he  wanted  it,  he  would  have  *  a 
happy  time  of  it,'  to  speak  facetiously,"  but  that  he  did  not  wish  *'  to  interfere  with 
the  opinion  or  action  of  any  juror  who  acts  conscientiously  and  in  accordance  with  his 
best  judgment."  Held  not  to  be  such  an  undue  interference  with  the  prerogatives  of 
the  jury  as  to  vitiate  their  verdict 

In  Slater  v.  Mead,  53  How.  Pr.  57,  the  jury  retired  to  consider  their  verdict,  and 
after  being  absent  for  a  long  time  returned  into  court  and  reported  that  they  were 
unable  to  agree,  and  thereupon  they  were  further  instructed  by  the  court,  and  in 
closing  the  mstructions  the  court  stated  to  them  as  follows  :  "  You  must  agree  upon 
a  verdict ;  I  cannot  discharge  you  until  you  agree  upon  a  verdict."  The  jury  retired 
and  very  soon  returned  into  court  and  rendered  their  verdict  of  '*  no  cause  of  action." 
Held,  that  this  verdict  cannot  be  said  to  be  the  judgment  of  the  jury  acting  with- 
out constraint,  and  in  the  discharge  of  their  obligations  to  render  a  true  verdict 
according  to  the  evidence,  and,  therefore,  ought  not  to  stand. 

In  State  v.  Bybee,  17  Kan.  462,  it  was  held,  where,  upon  a  charge  of  assault  with 
intent  to  kill,  the  testlmonv  runs  in  two  lines,  one  tending  strongly  to  prove  the  full 
crime  charged,  and  the  other  to  prove  an  alM,  and  that  the  defendant  was  innocent 
of  any  offense,  and  where  it  appears  that  for  a  long  time  the  jury  were  unable  to 
agree,  and  that  after  having  been  unable  to  agree  for  many  hours  they  are  brought 
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into  court,  and  the  duty  of  agreement  is  strongly  nrged  upon  them  by  the  court,  who 
intimates  that  it  would  be  a  reflection  on  them  not  to  agree  —  that  there  should  be  con- 
cession in  matters  of  detail  and  of  minor  importance,  that  they  should  brin^  their 
minds  together  as  an  apothecary  mixes  different  ingredients  and  ascertains  ^e  pro- 
ducts, and  that  they  need  not  hope  to  be  discharged  for  a  long  time,  and  where  the 
whole  tendency  of  this  instruction  is  to  impress  too  strongly  upon  the  jury  the  duty 
and  necessity  of  coming  to  some  agreement,  and  thereafter  the  jury  return  a  verdict 
of  guilty  of  an  assault  only,  held,  that  such  a  verdict  ouf ht  not  to  be  permitted  to 
stand ;  that  it  is  too  apparently  a  compromise  between  those  believing  defendant  guilty 
of  the  crime  of  assault  with  intent  to  kill,  and  those  believing  him  (guiltless  of  any 
offense  induced  wholly  or  in  part  by  the  urgent  instructions  of  the  court  upon  the 
duty  of  agreement. 

The  court  said  to  the  jury:  *'  You  should  bring  your  minds  together  like  the  mix- 
ing of  different  ing^dients  by  an  apothecary,  and  ascertain  what  is  the  product.  In 
a  case  of  this  importance  I  feel  it  to  be  my  duty  to  afford  you  the  most  ample  oppor- 
tunity to  agree.  It  is  not  my  purpose  to  force  you  to  a  verdict  not  in  accordance 
with  your  convictions.  My  experience  with  juries  has  taught  me  that  they  often 
agree  after  they  have  imagined  it  impossible  to  do  so,  and  after  the  agreement  they 
have  been  surprised  that  they  ever  disagreed.  I  hope  this  will  be  your  experience. 
I,  therefore,  urge  upon  you  to  make  another  effort,  in  a  spirit  of  reconciliation, 
and  fairness  to  each  other,  to  the  accused,  and  to  the  public,  and  if  possibly  agree 
upon  a  verdict;  and  I  warn  you  not  to  think  of  being  discharged  for  some  time  to 
come." 

In  Pierce  v.  Pierce,  38  Mich.  412,  aiury,  after  being  out  for  one  day,  sent  word  to 
the  judge  that  they  could  not  agree.  The  judge  sent  bfu;k  word  that  he  did  not  believe 
it  yet,  and  added  the  suggestion  that  they  had  better  agree  that  night,  as  he  was 
going  away  and  should  not  be  back  until  the  second  day  after,  and  they  might  not 
get  discharged  until  he  returned.  The  verdict  was  returned  within  an  hour  after- 
ward.    Held,  that  it  must  be  set  aside  as  obtained  by  duress. 

The  court  said:  **  Jury  trials  can  never  be  safe  unless  the  verdict  is  made  as  far 
as  possible  the  unbiased  and  free  conclusion  of  every  juror.  Every  attempt  to 
drive  men  into  an  agreement  which  they  would  not  have  reached  freely  is  a  per- 
version of  justice.  It  may  be  discretionary  with  the  trial  judge  to  keep  a  jury  out 
until  he  is  satisfied  an  honest  and  free  agreement  is  not  to  be  expected.  But  there 
is  no  legal  propriety  in  keeping  a  jury  confined  unreasonably  after  they  have  come 
to  an  agreement,  and  a  verdict  obtained  by  the  suggestion  of  such  an  alternative  is  a 
verdict  obtained  by  what  it  would  be  hard  to  distinguish  from  duress.  It  may  be 
that  the  court  is  not  bound  to  be  present  continually  on  the  chances  of  an  agreement; 
but  any  unusual  and  prolonged  delay  is  not  to  be  favored  without  giviufi^  an  oppor- 
tunity to  find  a  sealed  verdict.  This  error,  however  innocently  committed,  as  we  are 
bound  to  suppose  it  was,  must  nevertheless,  in  our  opinion,  be  held  fatal  to  the 
verdict." 


CONSELYBA  AND  AnO.,  Hesp^tS,  V.  SwiFT,  ApJ^t. 

December  7,  1886. 

Trial — Right  to  Opbn  and  Close. 

In  an  action  on  a  promissory  note  the  answer  denied  none  of  the  allegations  of 
the  complaint  but  after  setting  up  afllrmatively,  that  defendant  was  an  accommo- 
dation indorser  and  that  the  note  had  in  fact  been  paid,  continued  :  *'  And  this 
defendant  says,  on  information  and  belief  as  aforesaid,  that  the  said  plaintiffs  are 
not  the  lawful  owners  and  holders  of  said  note,  and  that  he  is  not  indebted  to 
them  thereupon  in  any  sum  whatever. "  Held^  that  said  clause  was  merely  an 
afltoiative  statement  of  a  conclusion  drawn  from  the  preceding  new  matter  ; 
no  allegation  of  the  complaint  was  thereby  controverted,  and  that  defendant  had 
the  right  to  open  and  close,  and  a  ruling  to  the  contrary  was  error.  (Sm  wi^, 
p.  615.) 

This  is  an  appeal  by  defendant  from  a  judgment  entered  in  Ejngs 
county,  on  an  order  of  the  general  term  of  the  second  department,  afBnn- 
inga  judgment  after  trial  at  the  Kings  county  circuit. 

The  seventh  cause  of  action  —  the  only  one  material  here  —  was 
thus  stated  in  the  complamt.. 


Digitized  by  VjOOQIC 


N.  T.]  CoNSELYEA.  V.  Swift.  613 

*^  And  for  a  seventh  and  further  separate  cause  of  action  against  said 
defendant  upon  information  and  belief  these  plaintiffs  respectfully 
allege: 

"1.  That  at  the  city  of  Brookl^,  on  or  about  the  1st  day  of  May, 
1882,  one  George  Swift  made  ms  certain  promissory  note  in  writing 
whereby  for  value  received  he  promised  to  pay  to  the  order  of  himself, 
one  month  after  the  date  thereof  at  the  First  IS  ational  Bank,  the  sum  of 
five  thousand  eight  hundred  and  twenty-five  dollars  ($5,825  ?) 

^*2.  That  thereafter  the  said  George  F.  Swift  dulv  indorsed  and 
delivered  the  same  so  indorsed* 

'^  3.  That  thereafter  the  said  defendant  above  named  duly  indorsed 
the  said  note  and  delivered  the  same  so  indorsed. 

'^  4.  That  thereafter  and  before  maturity  and  for  value  said  note  law- 
fully came  to  the  possession  of  one  William  Conselyea. 

^^  5.  That  when  said  note  became  due  and  payable,  the  same  was  duly 
presented  for  payment  at  the  place  where  the  same  was  made  payable, 
and  payment  thereof  demandeo,  which  was  refused,  whereupon  the  same 
was  duly  protested  for  non-payment,  at  an  expense  to  said  WilHam 
Conselyea  of  one  dollar  and  twelve  cents  ($1.12),  of  all  of  which  due 
notice  was  given  to  the  defendant  above  named." 

The  answer  to  this  cause  of  action  was  as  follows : 

"  And  further  answering  the  said  complaint  the  defendant  says  that 
the  note  mentioned  and  described  in  the  seventh  cause  of  action  therein 
was  made  by  George  Swift  for  the  purpose  of  raising  money,  and  the 
same  was  inaorsed  by  this  defendant  at  the  request  of  the  s^id  George 
Swift  without  any  consideration  and  for  the  purpose  of  enabling  the 
maker  to  raise  money  thereon,  and  the  said  William  Conselyea  tnere- 
after,  well  knowing  the  premises,  indorsed  said  note  for  the  purpose 
aforesaid,  and  this  defendant  avers  on  information  and  belief  that  it  was 
then  and  there  agreed  by  and  between  the  said  George  Swift  and  the 
said  William  Conselyea,  that  the  said  note  was  to  be  paid  by  the  said 
Greorge  Swift  out  oi  the  avails  of  a  certain  contract  which  the  said 
George  Swift  then  had  with  the  city  of  Brooklyn,  and  that  an  order 
u|)on  the  proper  otBce  of  the  city  to  pay  the  amount  of  said  note  out  of 
the  moneys  coming  due  to  said  Swift  on  said  contract  should  be  made 
l)y  him  in  writing  and  should  accompany  and  be  delivered  with  the  said 
note  to  the  First  National  Bank,  Brooklyn,  to  which  said  note  was  to  be 
presented  for  discount,  and  that  under  no  circumstances  should  this 
defendant  be  chargeable  as  indorser  upon  said  note  or  otherwise  with 
the  payment  thereof  by  the  said  William  Conselyea  or  the  said  George 
Swift. 

"  And  this  defendant  further  says  on  information  and  belief,  that  said 
note  was  thereafter  accompanied  by  the  order  aforesaid,  duly  discounted 
by  the  said  bank  and  the  proceeds  thereof  used  for  the  purposes  of  said 
contract,  and  that  before  the  said  note  became  due,  the  said  William 
Conselyea,  who  was  theretofore  and  up  to  that  time  interested  with  the 
said  George  Swift  in  the  contract  aforesaid,  took  from  the  said  George 
Swift  an  assignment  thereof  together  with  the  moneys  due  and  to  grow 
due  thereon,  it  being  understrod  and  agreed  between  them  that  such 
assignment  was  subject  to  the  order  whidi  accompanied  the  note  afore- 
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said  for  the  payment  thereof,  and  that  the  said  note  should  be  paid  out 
of  the  moneys  which  should  fall  due  under  said  contract,  after  said 
assignment,  the  same  as  if  said  assignment  had  not  been  made,  and  as  if 
the  moneys  so  falling  due  should  become  due  to  said  Swift  instead  of 
the  assignee  thereof  aforesaid. 

^'  That  said  note  was  subsequently  paid  at  maturity  out  of  moneys, 
which  fell  due  under  said  contract  or  was  paid  by  the  said  Conselyeaout 
of  his  own  funds,  he  taking  to  himself  the  moneys  applicable  to  and 
appropriated  for  the  payment  thereof,  out  of  said  contract  as  aforesaid. 

''  And  this  defendant  says  on  information  and  belief  as  aforesaid,  that 
said  plaintiffs  are  not  the  lawful  owners  and  holders  of  said  note^  and 
he  is  not  indebted  to  them  thereupon  in  any  sum  whatever." 

James  Troy^  for  appellant.  The  following  cases  establish  the  defend' 
ant's  position :  ElweU  et  al.  v.  Chainherlam^  31  N.  Y.  611  ;  Miller  v« 
Thoruj  56  id.  402 ;  Liiisey  et  al.  v.  Europeam,  Petroleum  Co.y  3  Lans- 
176 ;  Mv/rray  v.  N.  Y.  Life  Ins.  Co.,  85  N.  Y.  236 ;  Conklin  v. 
ConkHfiy  20  Hun,  278;  Degrafv.  Carmichael^  13  id.  129 ;  Opper  v. 
CaiUan^  9  Daly,  157;  Huntmgton  v.  Cankevy  33  Barb.  218 ;  Moxie  v 
Chreeny  37  How.  Pr.  97;  Lmdsley  v.  Petroleum  Co.y  10  Abb.  ^.  S.) 
107. 

J.  Stewart  Poss,  for  respondents.  Defendant's  answer  failing 
to  unquaKfiedly  admit  every  material  allegation  of  plaintiffs' 
complaint,  and  specifically  denying  a  matenal  fact  necessary  to 
be  proven  to  entitle  plaintiffs  to  recover  on  the  seventh  cause 
of  action  alleged  in  the  complaint,  the  right  to  open  remained 
with  the  Dlaintiffs.  See  Abbott's  Trial  Brief,  p.  34 ;  Best's  Eight  to 
Berin  and  Reply,  p.  93,  and  cases  cited:  Geach  v.  Ingally  14  Wells  & 
Wdls,  95 ;  Thurston  v.  KermeU,  22  N.  H.  157 ;  Belknap  v.  Wendell,  21 
N.  H.  175 ;  Com^tock  v.  Hadlym^,  8  Conn.  254 ;  Lexington  Ins.  Co. 
V.  Paver^  16  Ohio,  324 ;  Bowen  v.  Spears^  20  Ind.  146. 

Dai^fobth,  J.  The  complaint  contains  seven  causes  of  action.  As 
to  the  first  six  no  question  arises.  The  seventh  makes  out  a  perfect 
case  upon  a  pronussory  note  against  the  defendant  as  indorser  and 
the  answer  aenies  none  of  the  plaintiffs'  allegations,  but  sets  up 
affirmatively  that  the  defendant  was  an  accommodation  indorser  and 
that  the  note  was  in  fact  paid  out  of  moneys  in  the  hands  of  the  plain- 
tiffs' testator,  applicable  tnereto. 

The  defendant  adds  upon  information  and  belief  *'  that  the  said  plain- 
tiffs are  not  the  lawful  owners  and  holders  of  said  note,  and  that  he  is  not 
indebted  to  them  thereupon  in  any  sum  whatever."  This  clause  is 
relied  upon  by  the  respondents  as  an  answer  to  the  appeal.  It  is  not 
sufficient.  It  is  not  a  denial  of  any  averment.  Neither  of  the  facts  so 
controverted  are  alleged  in  the  complaint.  It  is  merely  an  affirmative 
statement  of  a  conclusion  drawn  from  the  preceding  new  matter  in  the 
answer,  and  while  it  might  have  been  omitted  as  wholly  unnecessary, 
it  put  in  issue  no  part  of  the  plaintiffs'  case.  The  whole  burden  of 
proof  lay  upon  the  defendant,  and  without  evidence  the  plaintiff  was 
entitled  to  a  verdict.     Fleischman  v.  Stem,  90  N.  Y.  110. 

The  learned  counsel  for  tlie  respondent  has  ])laced  upon  his  points 
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cases  from  the  reports  of  other  States.  We  do  not  refer  to  them,  for 
our  own  Code  is  npon  this  subject  very  explicit  and  requires  each 
material  allegation  in  the  complaint,  not  controverted  by  the  answer,  to 
be  taken  as  true.  §  522.  In  this  case,  as  befoi*e  suggested,  no  alle^ 
tion  is  denied.  It  was,  therefore,  for  the  defendant  to  establish  tne 
defense  set  up,  and  as  he  thus  held  the  affirmative,  he  had  the  right  to 
open  and  close  the  evidence,  and  the  learned  trial  judge  erred  in  ruling 
to  the  contrary. 

The  judgment  appealed  from  should,  therefore,  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the  event. 

All  concur,  except  Ruqek,  Ch.  J.,  and  FmcH,  J.,  not  voting. 

Judgment  reversed. 

NoTB.—  See  22  Enff.  Rep.  73^  In  Claflin  v.  Baere.fi^  Hiin,204,  the  complaint  alle^ 
**  that  the  complaiDt  In  this  action  alleges  that  the  defendants  were  copartners;  that,  oe- 
tween  September  8,  1878,  and  December  8,  1878,  both  days  mclasive,  plaintiffs  sold 
and  delivered  to  defendants,  as  sach  copartners,  certain  goods  and  merchandise  at  the 
prices  agreed  upon  between  the  plaintiffs  and  defendants  as  such  copartners,  and 
which  amounts,  in  the  aggregate,  to  the  stipulated  sum  of  $6,269;  that  no  part 
thereof  has  been  paid;  and  demanded  iudgment  accordingly.  The  answer  admits 
that  the  defendants  were  copartners,  and  the  sale  and  delivery  of  the  goods  as  referred 
to  in  the  complaint."  It  then  set  up,  as  a  separate  defense,  that  the  goods  were  sold 
on  a  credit  of  four  months,  which  term  had  not  expired  when  the  action  was  com- 
menced; and  then  denied  each  and  every  allegation  in  the  complaint  not  therein 
specifically  admitted.  Heldt  that  the  plaintiffs  were  entitled  to  open  and  close  the 
case.  The  answer  did  not  set  up  a  substantial  defense,  but  in  effect  denied  that  the 
defendants  had  promised  to  pay  for  the  goods  at  a  time  prior  to  the  commencement 
of  the  action. 

The  court  said:  "  The  rule  undoubtedly  is  that  the  party  holding  the  affirmative 
upon  an  issue  of  fact  has  the  right  upon  the  trial  to  open  and  close  the  proof  and  to 
reply  in  summing  up  the  case  to  the  jury.  This  is  regarded  as  a  legal  right  not 
resting  in  the  discretion  of  the  court,  and  when  denied  the  trial  may  be  excepted  to 
and  the  ruling  reviewed  upon  appeal.  MUla/rd  v.  Thorn,  56  N.  Y.  402.  Yet.  when 
the  defendant  in  an  action  insists  that  he  holds  the  affirmative  and  may  open  the  trial 
and  conclude  the  argument,  he  is  called  upon  by  the  form  of  his  pleadings  to  make 
it  appear  beyond  all  reasonable  doubt  that  ne  had  admitted  the  essential  facts  upon 
whlcn  the  plaintiff  bases  his  right  of  action,  and  he  cannot  call  upon  the  court  to 
make  a  critical  examination  of  the  pleadings  to  determine  whether  he  is  entitled  to 
the  privilege  claimed  or  not." 

The  fact  that  a  complaint  aUeges  facts  not  essential  for  plaintiff  to  aver  or  prove, 
and  that  the  same  are  denied  by  the  answer,  does  not  deprive  the  defendant  of  the 
affirmative  if  he  is  otherwise  entitled  to  it.  PMUips  v.  Brown,  20  N.  Y.  Week.  Dig. 
155. 


Mabtin,  Eesp%  V.  Thb  New  Fork,  New  Haven  and  Habtford  E.  R. 

Co.,  AppVt 

December  17,  1886. 

Evidence  —  Declarations  —  How  Accident  Happened. 

In  an  action  to  recover  for  personal  Injuries  to  an  employee,  resulting  in  death, 
the  sole  ground  upon  which  plaintiff's  claim  to  recover  was  founded  was  that 
the  car  which  the  employee  was  directed  to  detach  from  the  train  was  not  fur- 
nished  with  a  horizontal  grab-handle  on  its  end,  and  that  that  alleged  defect  was 
the  cause  of  the  injury. 

Under  objection  and  exception  plaintiff  was  allowed  to  prove  that  after 
deceased,  wno  had  been  an  employee  of  defendant,  had  been  taken  out  from 
under  the  car  by  which  he  had  been  injured,  and  while  he  was  being  conveyed 
to  the  switch-house  by  his  fellow  employees,  some  one  asked  him  how  the  acci- 
dent had  happened,  and  he  said:  "  I  pulled  the  pin  and  made  a  grab  for  the  car, 
and  there  was  nothing  there  for  me  to  grab."    Another  version  given  by  the  wit- 
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ness  was  that  the  deceased  said  he  cut  off  the  car  and  made  a  ^rab  for  the  han- 
dle of  the  car,  and  there  was  nothing  there  for  him.  Held,  tnat  the  declaim- 
lions  of  the  injured  party  were  incompetent,  and  the  admission  thereof  was 
error.     {See  note,  p.  617.) 

Waldele  v  N.  Y.  Cent.  R.  E.  Co.,  95  N.  Y.  274,  followed. 

A  party  excepting  to  the  admission  of  testimony  is  not  bound  to  coooede  its 
truth  or  to  refrain  from  combatting  it  in  order  to  retain  his  exception. 

Appeal  from  a  judgment  of  the  general  tenn,  first  department, 
aflSrramg  a  judgment  in  favor  of  the  plaintiff,  and  affirming  an  order 
denying  a  motion  for  a  new  trial. 

The  opinion  sufficiently  states  the  point. 

Framk  Loomisy  for  appellant.     Thomas  P.  Wiches^  for  respondent. 

Bapallo,  J.  The  decision  of  this  appeal  is  controlled  by  the  case 
of  Waldlee,  AdnCx,  v.  The  N.  Y.  Cent,  db  Hudson  R.  R.  R.  Co,,  95 
N.  T.  274;  S.  C,  47  Am.  Rep.  41,  in  which  it  was  held  after  much 
discussion,  that  the  declarations  of  a  person  who  had  been  fatally 
injured  upon  a  railroad,  made  after  lie  had  sustained  the  injuries, 
explaining  the  manner  in  which  the  accident  had  happened,  were  not 
competent  evidence  in  favor  of  his  administratrix,  in  an  action  brought 
by  her  against  the  railroad  company  for  causing  his  death  by  negli- 
gence. 

The  plaintiflE  was  allowed  to  prove  in  the  present  case,  under  objec- 
tion and  exception,  that  after  the  deceased  nad  been  taken  out  from 
under  the  car  by  which  he  had  been  injured,  and  while  he  was  being 
conveyed  to  the  switch-house  by  his  fellow  employees,  some  one  askeo 
him  how  the  accident  had  happened,  and  he  said  :  '^  I  pulled  the  pin  and 
made  a  grab  for  the  car,  and  there  was  nothing  there  for  me  to  grab." 
Another  version  given  by  the  witness  was  that  deceased  said  he  cut  off 
the  car  and  made  a  grab  for  the  handle  of  the  car,  and  there  was  noth- 
ing  there  for  him. 

xhe  deceased  was  an  employee  of  the  defendant,  and  the  sole  ground 
upon  which  the  plaintiff's  claim  to  recover  was  founded  was  tnat  the 
car  which  he  was  directed  to  detach  from  the  train  was  not  furnished 
with  a  horizontal  grab-handle  on  its  end,  and  that  that  alleged  defect 
was  the  cause  of  the  injury.  The  testimony  thus  erroneously  admit- 
ted, therefore,  tended  to  sustain  the  vital  point  of  the  plaintiff's  case. 

The  learned  counsel  for  the  respondent  seeks  to  avoid  the  effect  of 
the  erroneous  admission  of  this  testimony  by  claiming  that  it  did  no 
harm,  but  we  think  that  position  cannot  be  maintained.  Whether  the 
car  on  which  the  deceased  attempted  to  climb,  after  he  had  cut  it  off, 
was  or  was  not  f  urriished  with  a  grab-handle,  and  whether  or  not  he 
met  his  death  in  the  manner  in  which  the  witness  testified  that  he  said 
he  did,  were  contested  questions  of  fact  which  were  submitted  to  the 
jury,  and  the  evidence  ot  his  declaration  very  soon  after  the  accident 
must  have  had  weight  with  them  in  determining  those  questions. 

It  is  further  contended  that  the  defendant  is  precluded  from  insist- 
ing upon  this  exception,  by  having  itself  inquired  into  the  declarations 
of  the  deceased  on  the  occasion  referred  to. 

One  witness  testified  tliat  he  attributed  the  blame  to  one  of  his 
fellow  workmen;  and  another,  that  when  asked  how  he  came  to  fall, 
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he  answered  that  he  did  not  know.  All  this  testimony  was  taken  after 
the  declaration  of  the  deceased,  while  being  taken  to  the  switch-house, 
had  been  admitted,  notwithstanding  the  defendant's  objection  and 
exception,  and  was  introduced  by  way  of  contradiction  of  the  witness 
Malone,  who  had  given  the  objectionable  testimony.  The  defendant 
did  not  waive  his  objection  and  exception  by  attempting  to  disprove 
the  matter  testified  to,  or  to  prove  facts  inconsistent  with  them.  A 
party  excepting  to  the  admission  of  testimony  is  not  bound  to  concede 
its  truth,  or  to  refrain  from  combating  it,  in  order  to  retain  his 
exception. 

There  are  numerous  other  exceptions  in  the  case  worthy  of  atten- 
tion, but  as  they  may  not  arise  on  another  trial,  it  is  needless  to  pass 
upon  them  now. 

For  the  error  pointed  out  the  judgment  should  be  reversed,  and  a 
new  tnal  ordered,  costs  to  abide  the  event. 

All  concur,  except  Danforth,  J ,  not  voting. 

Judgment  reversed. 

Note.— In  Merkle  v.  Tovmship  of  BenningUm,  58  Mich.  156;  S.  C,  55  Am.  Rep.  666,  it 
was  held  that  the  declarations  of  an  injared  person  to  a  physician  as  to  the  cause  and 
circomstances  of  the  injury  are  not  admissible  if  not  made  until  he  has  been  removed 
and  the  physician  has  been  called.  Cooley,  Ch.  J.,  said  :  **  For  the  plaintiff  it  is 
claimed  that  these  statements  of  the  intestate  were  admissible  as  part  of  the  res  gestce, 
and  several  cases  are  referred  to  as  authority.  One  of  these  cases  is  Insurance  Co,  v. 
Modey,  8  Wall.  897.  In  that  case  the  question  at  issue  was  whether  the  decedent  had 
died  in  consequence  of  an  accidental  falling  down  stairs  in  the  night.  His  widow  was 
permitted  to  testify  that  he  ^ot  up  in  the  night  and  went  down  stairs;  and  when  he 
came  back  he  said  he  had  fallen  down  the  back  stairs  and  almost  kiUed  himself;  that 
he  had  hit  and  hurt  the  back  of  his  head  in  fallinfi^,  and  he  complained  of  his  head 
and  appeared  faint  and  vomited.  She  was  up  with  him  all  night,  and  he  appeared 
in  great  pain.  These  declarations  were  held  to  be  properly  thus  proved  on  the 
ground  that  they  were  of  the  nature  of  res  gestm,  and  substantially  contemporaneous 
with  the  main  fact  in  issue.  Jordan  v.  Commonwealth^  25  Qratt.  943,  is  another  of 
the  cases  relied  upon.  There  the  question  was  one  of  identity  of  parties  who  had 
robbed  a  woman.  The  prosecution  was  allowed  to  prove  that  within  a  few  minutes 
of  the  robbery  the  woman  gave  a  description  of  the  robbers  to  the  witness,  and  that 
the  latter  pursued  after  the  parties  and  caught  the  respondent,  who  corresponded  to 
the  description  which  had  been  given  to  him  of  one  of  the  robbers.     It  was  very 

groperly  held  that  what  the  woman  thus  promptly  said  was  part  of  the  res  gestcB. 
imilar  to  this  in  the  promptitude  with  which  the  declarations  followed  the  criminal 
act  in  People  v.  Vernon^  85  Cal.  49,  where  they  were  also  held  admissible.  Bums  v. 
State,  61  Ga.  192,  is  to  the  same  effect,  but  it  appears  to  have  been  decided  upon  a 
section  of  the  Code. 

"In  the  case  of  Waldele  v.  Railroad  Co,,  29  Hun,  35,  the  time  which  had  elapsed 
after  an  alleged  injury  by  a  railroad  train  was  twenty  or  twenty-five  minutes,  and  a 
witness  was  permitted  to  testify  that  the  party  told  him  he  got  hit;  that  there  was  a 
long  train,  and  he  stood  waiting  for  it  to  go,  and  an  engine  followed  and  struck  him. 
This  case  may  be  considered  authority  for  admitting  the  declarations  of  Merkle  that 
his  injury  had  come  from  an  accident  at  the  bridge,  but  it  scarcely  goes  further. 

"  The  cases  of  DriscoU  v.  People,  47  Mich.  418;  Steimrt  v.  Brown,  48  id.  888;  Peo- 
ple V.  Simpson,  id.  474;  and  Brownell  v.  Railroad  Co.,  47  Mo.  289,  are  scarcely 
relevant  to  this.  They  were  well  decided,  whether  this  case  should  be  ruled  one 
way  or  the  other.** 

A  child  died,  as  alleged,  from  an  injury  by  a  bolt  carelessly  left  projecting  from 
the  curb  of  a  city  sidewalk.  Immediately  after  the  injury  he  told  his  mother  the 
cause  ot  the  injury,  weeping  from  pain  at  the  time,  and  the  next  day  he  told  his 
father.  In  an  action  foi  damages  against  the  city  by  the  father,  the  father  testified 
to  the  son*s  declaration  to  him,  and  that  he  and  the  son  together  went  to  see  the  bolt 
in  consequence  of  the  son's  declaration,  and  found  drops  of  blood  on  it.  EM,  that 
the  declaration  to  the  mother  was  competent,  but  to  the  father  incompetent.  City 
oj  Galveston  v.  Barbour,  62  Tex.  172:  S.  C,  50  Am.  Rep.  519. 
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Mrs.  Barbour,  the  mother,  was  permitted  to  state,  over  the  objection  of  the 
defendant,  that  "the  boy  came  in  crjing,  and  seemed  to  be  suffering  very  much  with 
his  foot,  and  said  he  had  hurt  it  on  a  scf^w  bolt  on  the  curbing  of  Hibbert's  pave- 
ment "    This  conversation  occurred  on  the  same  evening  the  boy  received  the  nurt. 

The  testimony  of  the  father  necessarily  had  upon  the  jury  all  the  effect  which  his 
statement  that  nis  son  told  him  he  was  injured  by  the  bolt  which  he  exammed  could 
have  had,  if  made.  The  evident  intention  and  purpose,  which  by  the  course  pur- 
sued was  fully  accomplished,  waste  get  before  the  jury  the  declaration  of  the  child 
as  to  the  manner  in  which  he  was  injured.  If  the  father,  under  the  circumstances, 
could  not  legally  have  been  permitted  to  narrate  before  the  jury  what  his  son  had 
told  him,  then  his  testimony  which  was  intended  to  have,  ana  must  have  had,  with 
the  jury  the  same  effect,  ought  not  to  have  been  admitted.  Parties  cannot  do  by 
indirection  what  they  could  not  do  directly. 

The  father  testified  to  matters  which  occurred  the  next  day  after  the  child  was 
hurt,  and  the  matters  to  which  he  testified  could  in  no  sense  be  termed  res  gesta. 

This  testimony  was,  in  effect,  a  narration  of  what  his  son  told  him  as  to  the  cause 
of  the  injury  which  he  had  received  the  day  before,  and  should  have  been  so  far 
excluded.  1  Greenl.  Ev.  108;  Whart.  Ev.  261-268;  Whart.  Cr.  Ev.  690,  691;  Abb. 
Tr.  Ev.  589;  People  v.  Davis,  56  N.  Y.  101;  0.  d  M.  jB.  Co,  v.  EammerOey,  28  Ind. 
371. 

Too  great  a  time  elapsed;  the  statement  and  acts  of  the  son  were  not  the  natural 
utterances'^of  a  simple,  truthful  child  prompted  by  the  suffering  endured  at  the  time 
through  tlie  injury;  there  was  too  much  calculation  and  method  on  the  part  of  the 
father,  who  then  had  no  reason  to  believe  that  the  injury  was  more  serious  than 
boys  often  receive  in  the  most  innocent  pastime,  to  make  those  things  to  which  he 
testified  res  gestas.  It  was  simply  hearsay,  with  no  feature  to  relieve  it  from  the 
operation  of  the  rule  which  excludes  that  class  of  declarations. 

In  State  v.  Horan,  82  Minn.  894;  S.  C,  50  Am.  Rep.  588,  it  was  held  that  where 
one  was  robbed,  his  declarations  of  the  circumstances  very  soon  thereafter  are  com- 
petent evidence. 

The  court  said:  **  The  evidence  of  the  description  of  the  men  given  by  the 
witness  to  the  policeman  at  his  house  was  received  against  the  objection  of  the 
defendants,  and  it  is  insisted  that  this  ruling  was  error.  It  is  claimed  on  behalf  of 
the  State  that  the  statements  of  the  witness  were  made  in  close  connection  with  the 
events  which  had  transpired,  and  under  the  pressure  of  the  excitement  occasioned 
thei^by,  and  were  properly  received  as  a  part  of  the  resgesUg.  Upon  this  subject 
the  authorities  are  not  uniform.  iSome  courts  are  inclined  to  hold  the  rule  with 
much  strictness  as  to  the  time  and  circumstances  under  which  the  statements  pro- 
posed to  be  shown  are  made,  while  others  allow  a  wider  range  for  its  application, 
leaving  it  to  be  applied  largely  in  the  sound  discretion  of  the  trial  court,  16  Am. 
Law  Rev.  85;  Com.  v.  Densmare,  12  Allen,  585;  People  v.  Datis,  56  N.  Y.  95;  Com. 
V.  McPike,  8  Cush.  181;  Insurance  Co.  v.  Mosely,  8  Wall.  897;  0* Connor  y.  Chi.,  M. 
dk  St.  P.  Ry.  Co.,  27  Minn.  166.  Our  examination  leads  us  to  conclude  that,  especi- 
ally in  cases  of  tort  involving  personal  injury,  the  weight  of  authority  in  this  coun- 
try is  in  favor  of  allowing  evidence  of  the  declarations  or  statements  of  the  injured 
party,  touching  the  cause  or  circumstances  of  the  injury,  made  so  soon  after  the 
event,  and  under  such  circumstances  as  to  warrant  the  trial  court  in  presuming  that 
they  grew  out  of  and  were  dependent  upon  it,  and  could  not  have  been  devised  or 
contrived  by  the  declarant  for  his  own  purposes.  Insurance  Co.  v.  Mosdy,  8  Wall. 
897;  Ha/rriman  v.  Stom,  57  Mo.  98;  DriseoU  v.  People,  47  Mich.  418;  Jordan  v. 
Commonweidth,  25  Gratt.  948;  People  v.  Vernon,  85  Cal.  49;  Bums  v.  State,  61  Ga. 
192;  Augusta  Factory  v.  Barnes,  72  id.  105;  S.  C,  58  Am.  Rep.  838.  In  the  last 
case  the  party  was  severely  injured  while  employed  in  a  factory.  She  was  removed 
to  her  home,  and  about  one-half  hour  after,  while  enduring  pevere  bodily  suffering, 
which  had  continued  in  the  interval,  she  made  a  statement  to  her  father  of  the  par- 
ticulars of  the  cause  of  the  accident,  which  the  court  held  proper  to  be  received  as 
part  of  the  res  gestcs.  In  0* Connor  v.  Chicago,  etc.,  R.  R.  Co.,  27  Minn.  178,  this  oourt^ 
after  reviewing  the  cases  and  in  considering  this  subject  generally,  say  *  that  a  con- 
siderable time  may  elapse,  and  yet  the  declaration  be  a  part  of  the  res  gesta,*  and 
'  that  each  case  must  depend  on  its  own  peculiar  circumstances,  and  be  determined 
by  the  exercise  of  sound  judicial  discretion.'" 

In  Cleveland,  etc.,  RaUroad  Co.  v.  NeweU,  104  Ind.  264 ;  S.  C,  54  Am.  Rep.  812,  it 
was  held  that  in  an  action  for  damages  for  a  personal  injury,  evidence  of  expressions 
by  the  injured  person  of  pain  and  sickness  and  declarations  as  to  its  seat,  at  the  time 
of  or  subsequent  to  the  occurring  of  the  injury,  and  without  regard  to  whom  made, 
id  competent. 


Digitized  by 


Google 


K.  Y.]  Matier  of  Jones.  619 

The  court  said  :  "  Counsel  for  appellant  insist  that  exclamations  of  pain,  in  order 
to  be  admissible  m  evidence,  mast  be  contemporaneous  with  the  alleged  injury  and 
the  then  existing  facts,  and  that  thej  must  have  been  made  before  sufficient  time 
elapsed  to  enable  the  person  making  them  to  form  plans  for  future  lawsuits.  Thej 
in^it  further  that  they  must  have  been  made  ante  Utem  motam,  not  only  before  suit 
brought,  but  before  the  controversy  existed  in  any  form.  In  a  general  sense,  and  as 
applicable  to  a  different  class  of  cases,  the  rule  as  stated  by  counsel  is  approximately 
correct.  Where,  however,  it  becomes  important  to  illustrate  the  physical  or  mental 
condition  of  an  individual,  either  at  the  time  an  injury  is  received,  or  from  thence  to 
the  time  of  inquiry  as  to  its  severity,  effect  and  nature,  we  think  expressions  or  dec- 
larations of  present  existing  pain  or  malady,  whether  made  at  the  time  the  injury  is 
received,  or  subsequent  to  it,  are  admissible  in  evidence.  Carthage  Thirnp.  Co.  v. 
Andrews,  102  Ind.  188 ;  Town  of  EUchaH  v.  RiU&r,  66  id.  136 ;  Howe  v.  Plairdield,  41 
N.  H.  185 ;  Towle  v.  Blake,  48  id.  92 ;  Kennard  v.  Burton,  25  Me.  39  ;  Hayatt  v. 
AdafM,  16  Mich.  180:  ElUoU  v.  VanBuren,  83  id.  49;  S.  C,  20  Am.  Rep.  668; 
Brown  v.  ilT.  F.  Cent,  R.  R.  Co,,  32  N.  Y.  597;  Matteeon  v.  N,  7,  Cent.  R.  R,  Co,,  85  id. 
487  ;  Johnson  v.  McKee,  27  Mich.  471  ;  Earl  v.  Tapper,  45  Vt.  275.  Expressions  of 
present  existing  pain,  and  of  its  locality,  are  exceptions  to  the  general  rule  which 
excludes  hearsay  evidence.  They  are  admitted  upon  the  ground  of  necessity,  as 
being  the  only  means  of  determining  whether  pain  or  suffering  is  endured  by  another. 
Whether  feigned  or  not  is  a  question  for  the  jury.  Such  aeclarations  and  expres- 
sions are  competent,  regardless  of  the  person  to  whom  they  are  made.  They  are 
especially  competent  and  of  more  weight  when  made  to  a  physician  for  the  purpose 
of  receiving  treatment,  or  to  a  medical  expert  who  makes  an  examination  at  the 
request  of  the  opposite  party,  or  by  the  direction  of  a  court,  for  the  purpose  of 
basing  an  opinion  upon  as  to  the  physical  situation  of  the  person  whose  condition  is 
the  subject  of  inquiry.  Quaife  v.  Chicago,  etc.,  R,  R,  Co.,  48  Wis.  518 ;  S.  C,  33  Am. 
Rep.  821 ;  Atehinson,  etc.,  R.  R.  Co,  v.  iVazier,  27  Eans.  463.  It  is  only  when  such 
declarations  assume  the  form  of  a  narrative  of  past  experience  or  suffering,  or  a  rela- 
tion of  the  cause  and  manner  of  the  injury,  or  where  they  are  made  ante  htem  motam 
to  one  not  an  attending  physician  or  a  medical  expert  under  the  condition  above 
mentioned,  that  their  a&ussibility  becomes  the  subject  of  serious  discussion.  State- 
ments of  past  sufferings  and  pains,  when  not  made  to  a  medical  expert  for  the  pur- 
pose of  enabling  him  to  form  an  opinion  upon  with  a  view  to  treatment  or  other 
legitimate  purpose,  are  clearly  inadmissible.  Roosa  v.  Boston  Loan  Co.,  132  Mass. 
4^  ;  Bacon  v.  Charlton,  7  Cush.  581.  And  statements  of  the  cause  of  the  injury  or 
of  past  occurrences,  made  to  any  one,  unless  made  so  nearly  contemporaneous  with 
the  principal  fact  to  which  they  relate,  or  unless  they  are  made  while  the  transac- 
tion IS  in  progress,  so  as  to  constitute  a  part  of  the  res  gestm,  are  also  inadmissible. 
Inhabitants,  etc.,  v.  Inhabitants,  etc.,  98  Mass.  47.  When  so  related  or  connected  as 
to  become  part  of  the  res  gestcs,  they  may  be  received  as  evidence  bearing  on  the 
principal  fact.  Insurance  Go.  v.  Modey,  8  Wall.  397.  The  rule  is  not  to  be  extended 
beyond  the  necessity  upon  which  it  is  founded.  Past  events  and  the  manner  in  which 
an  injury  was  received  are  ordinarily  susceptible  of  proof  bv  direct  evidence.  For 
that  reason  such  statements,  not  made  contemporaneous  with  the  occurrence,  or  so 
ntjar  it  as  to  become  part  of  the  transaction,  no  matter  to  whom  made,  are  inadmissi* 
ble.  Ohapin  v.  Marlborough,  9  Gray,  244 ;  S.  C,  69  Am.  Dec.  281 ;  Illinois  Cent.  R, 
R.  Co,  V.  Button,  42  111.  488.  A  physician  may,  however,  testify  to  a  statement  or  nar- 
rative given  by  a  patient  in  relation,  to  his  condition,  symptoms,  sensations  and  feel- 
ings, both  past  and  present,  when  such  statements  were  received  during  and  were 
necessary  to  an  examination  with  a  view  to  treatment,  or  when  they  are  necessary  to 
enable  him  to  give  his  opinion  as  an  expert  witness.  Qmdfe  v.  Chicago,  etc.,  Ry.  Co., 
supra;  Barber  v.  Merriam,  11  Allen,  822 ;  Looper  v.  Bell,  1  Head,  878 ;  Yeatman  v. 
Hart,  6  Humph.  874  ;  Eckles  v.  Bates,  26  Ala.  655." 


Matter  of  Jones.* 

December  17,  1886. 

Will— Executors  Carrying  on  Business  —  When  Expenses  Charoeable  to 
Income. 

Executors  were  authorized  to  continue  the  testator's  business  for  such  time  as 
they  should  think  most  advantageous  to  his  estate,  and  the  profits  wore  to  be 

*  Affirming  37  Hun,  430. 
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received  by  the  executors  as  part  of  the  estate  for  division  and  investment  ts 
provided  bj  the  will.  The  testator  devised  all  his  estate  to  his  executors  in  trust 
to  take  possession  of  and  manage  the  same.  The  rent  of  the  real  estate,  after 
payment  of  taxes,  repairs,  and  insurance  and  dividends,  interest  and  income 
of  the  personal  estate,  after  payment  of  all  necessary  and  legal  charges  and 
expenses,  was  to  be  paid  over  to  his  brother  and  sisters  during  their  lives,  and 
upon  their  death  was  devised  to  the  children  of  said  brother  and  sisters.  There 
was  no  specific  bequest  of  the  profits  of  the  business  further  than  that  contained  in 
the  direction  to  pay  over  to  the  brother  and  sisters  the  income  of  the  personal 
estate. 

SM,  that  the  cost  of  replacing  and  restoring  personal  property  worn  out  and 
used  up  in  the  ordinary  course  of  the  business,  as  also  uncollectible  credits 
incurred  in  carrying  on  the  business  were  chargeable  to  the  income  of  the  life 
tenants  and  not  to  the  principal. 

The  effect  of  charging  any  of  the  expenses  which  related  to  the  business  upon 
the  principal  of  the  estate  would  be  a  serious  impairment  of  the  capital  employed 
therein,  which  might  in  the  end  absorb  ^the  same,  and  thus  destroy  all  hicome 
arising  therefrom. 

Appeal  from  judgment  of  general  term,  second  department,  affirm- 
ing a  decree  of  the  surrogate  of  Westchester  county  made  upon  settle- 
ment of  an  executor's  accounts. 

Luther  K.  Ma/rahj  for  appellant.  Martin  J.  Keogh^  for  respondents. 

Miller,  J.  The  questions  in  this  case  arose  on  the  final  accounting 
of  the  testator's  executors  before  the  surrogate  of  Westchester  county, 
and  aflEect  the  construction  to  be  placed  upon  portions  of  his  will. 

The  testator,  before  his  death,  was  extensiv^  engaged  in  the  busine^ 
of  brewing  ale  and  beer  in  the  city  of  New  York  and  vicinity,  and  by 
his  will  autnorized  and  empowered  his  executors  to  continue  his  busine^ 
for  such  time  after  his  decease  as  they  should  think  most  advantageous 
to  his  estate,  and  he  gave  directions  as  to  the  management  thereoi  and 
the  distribution  of  tne  profits  arising  from  the  same.  He  then  made 
provision  for  the  division  of  the  whole  of  his  estate  into  five  equal 
shares,  and  disposed  of  them  substantially  alike  by  separate  provisions 
in  regard  thereto,  one  of  which  is  as  follows :  "  I  give,  devise  and 
bequeath  to  Wilson  G.  Hunt,  Martin  Blydenburgh»  Alexander  Thayer 
and  John  J.  Jones,  executors  and  trustees  under  this  my  will,  one  equal 
fifth  part  of  all  my  estate,  real  and  personal,  after  payment  of  debts 
and  nineral  expenses  as  aforesaid,  to  have  and  hold  the  same,  to  them, 
the  survivors  and  survivor  of  them,  for  and  during  the  life  of  my 
sister,  Margaret  Jones ;  in  trust,  nevertheless,  to  take  possession  of  the 
real  estate.  Keep  the  same  in  proper  and  suitable  repair,  keep  the  build- 
ings thereon  well  insured,  and  to  let  or  lease  the  same  from  time  to 
time  and  for  such  term  of  time  within  the  life-time  of  my  said  sister 
Margaret,  as  to  them  may  seem  best,  and  for  the  best  rent  that  can  be 
obtained  therefor;  to  keep  the  personal  estate  safely  and  securely 
invested,  and  to  collect  the  rents  and  profits  of  the  real  estate,  the 
interest,  dividends  and  income  of  the  personal  estate,  and  after  paying 
the  taxes  and  assessments,  expenses  of  repairs  and  insurance,  and  aTl 
other  legal  and  necessary  charges  and  expenses,  pay  over  the  residue  or 
net  proceeds  of  said  one-fifth  part  of  my  estate,  so  given  to  them  in  trust 
as  last  aforesaid,  to  my  said  sister  Margaret,  semi-annually,  during  her 
ife." 

Under  the  provisions  of  the  will  the  executors  for  a  number  of  years 
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oontinaed  to  carry  on  the  bnsinesB  in  accordance  therewith.  They  sold 
the  beer  manufactured  to  purchasers  on  credit,  as  they  had  authority  to 
do  by  the  will,  and  a  considerable  amount  of  the  credits  created  became 
uncollectible  and  were  lost  to  the  estate.  In  the  account  filed  by  the 
executors  these  losses  were  charged  against  the  income  of  the  life  ten- 
ants,  and  deducted  from  the  same.  Various  appliances  and  articles 
which  had  been  worn  out  in  the  conduct  of  the  business,  as  well  as 
horses  which  had  died,  were  replaced  by  the  executors  and  the  amount 
paid  therefor  charged  against  the  life  tenants.  Certain  items  for  repairs 
were  also  charged  against  the  life  tenants.  All  of  the  charges  enumer- 
ated were  allowed  by  the  surrogate  upon  the  accounting. 

These  allowances  present  the  question  whether  under  the  will  they 
were  proper  charges  against  the  income  and  whether  the  executors  have 
complied  with  the  intention  of  the  testator  in  reference  thereto. 

Tne  testator  after  vesting  authority  in  his  executors  to  hold  in  trust 
his  real  estate  for  the  purpose  namea,  and  for  collecting  the  rents  and 
profits  of  the  real  estate,  the  interest,  dividends  and  income  of  the  per- 
sonal estate,  and  the  payment  of  all  legal  charges  and  expenses,  provides 
for  the  TOiyment  of  tlie  residue  or  net  proceeds  as  directed  in  the  clause 
cited.  By  the  terms  "residue  or  net  proceeds"  the  testater  evidently 
intended  to  dispose  of  such  portion  of  the  income  as  should  remain 
aftei  making  proper  and  legitimate  deductions  for  expenses  and  losses 
incurred  in  the  management  of  the  estate,  and  in  the  conduct  of  the 
business  which  was  intrusted  to  their  charge.  Any  money,  therefore, 
f  which  might  be  paid  out  in  the  course  of  the  business  which  was  essen- 
tial to  carry  it  o  n  would  be  a  necessary  and  proper  charge  against  the 
income  and  profits  in  determining  what  amount  of  the  residue  or  net 
proceeds  remained  for  distribution  among  the  legatees. 

It  would  be  very  difficult  to  draw  a  dividing  Ene  by  which  it  could 
be  determined  that  a  certain  portion  of  the  expenses  incurred  and  dis- 
bursements made  in  the  transaction  of  the  business  should  be  made  a 
charge  against  the  capital  employed,  and  another  portion  against  the 
profits  or  income.  W  hile  a  case  might  arise  where  a  large  expenditure, 
as  for  instance  the  erection  of  additional  buildings  might  be  such  an 
improvement  of  the  real  estate  as  te  become  an  addition  to  the  capital 
employed,  yet  any  ordinary  expenditures  for  repairs  or  improvements 
would  not  be  embraced  within  any  such  rule.  So,  also,  in  reference  te 
the  wearing  out,  loss  of,  or  depreciation  of  personal  property,  it  cannot 
well  be  claimed  that  moneys  expended  te  replace  the  same  should  not 
be  deducted  from  the  income  received  or  profits  realized. 

It  was  not  necessary,  we  think,  that  the  testator  should  have  expressed 
in  his  will  in  more  specific  terms,  what  items  should  be  deducted,  and  he 
evidently  meant  by  the  language  employed  to  include  all  losses  and  all 
expenses  which  were  necessarily  incurred  in  the  management  of  the 
estate  and  the  conduct  of  the  business. 

It  can  hardly  be  supposed  that  the  testator  intended  that  a  division 
should  be  made  of  profits  realized  from  the  business  without  deducting 
expenses  and  losses.  Such  a  disposition  ot  the  income  received  would 
not  constitute  a  division  of  the  ''residue"  as  the  amount  would  be 
greater  than  what  actually  remained.     There  would  in  fact  be  no  such 
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profits  or  balance  on  hand  to  be  divided.  The  expenditure  would  have 
been  made  without  any  provision  for  its  payment  or  reimbursement, 
and  the  value  of  the  investment  in  the  business  very  seriously  impaired. 
The  effect  of  charging  any  of  the  expenses  which  related  to  the  business 
upon  the  principal  of  the  estate  would  be  a  serious  impairment  of  the 
capital  employed  in  the  business,  which  might  in  the  end  absorb  the 
same  and  thus  destroy  all  income  arising  therefrom. 

It  is  no  answer  to  this  view  of  the  subject  to  say  that  under  the  will 
the  business  is  only  to  be  conducted  so  long  as  in  the  opinion  of  the 
executors  it  shall  be  to  the  advantage  of  the  estate  to  carry  it  on,  as 
clearly  it  could  never  have  been  intended  that  the  conduct  of  the  bus- 
iness should  deplete  the  estate  by  dividing  its  capital  to  make  good  the 
expenses  and  losses  referred  to.  Nor  can  it  well  be  said  that  the  losses 
were  to  be  apportioned  between  principal  and  income  as  it  might  be 
determined,  and  it  is  nowhere  manifest  that  the  testator's  intention  was 
that  the  devisees  should  not  only  receive  the  income,  but  a  portion  of 
the  principal.  It  would  require  a  close  calculation  to  determine  what 
apportionment  should  be  made  as  to  a  portion  of  the  losses  incurred, 
and  it  is  not  fairly  to  be  inferred  that  the  testator  intended  that  any 
such  degree  of  exactitude  should  be  required. 

The  provision  under  the  will  authorizing  the  executors  to  discontinue 
the  business  when  it  was  no  longer  advantageous  to  continue  it  bears 
strong  indication  of  the  intention  of  the  testator  that  when  the  body  of 
the  estate  fails  to  yield  a  suflScient  income,  after  makmg  proper  deduc- 
tions, then  the  occasion  arrived  as  mentioned  in  the  will  when  it  became 
the  duty  of  the  executors  to  discontinue  the  business. 

The  order  of  the  general  term  aflirming  the  decree  of  the  surrogate 
should  be  aflSrmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Roberts,  RespH^  v,  Cobb,  AppVt^ 

December  7,  1886. 

Nbgotiablb  Instrument  —  Note  given  for  Subscription  —  Ck)N8mEBATioN. 

A  promissory  note  executed  in  pursuance  of  a  promise  to  subscribe  $2,500 
towai^  tbe  payment  of  a  cliurch  debt,  on  condition  that  tlie  church,  woald  raise 
the  balance  by  voluntary  subscriptions,  which  condition  is  performed,  is  founded 
upon  a  sufficient  consideration  and  binding  upon  the  maker. 

This  case  has  been  three  times  to  the  general  term  upon  appeal. 
Upon  the  first  trial  of  the  cause  a  verdict  was  directed  for  the  deiend- 
ant,  upon  the  ground  that  tiiere  was  no  consideration  for  the  note.  An 
appeal  was  taken  by  the  plaintiff,  and  the  judgment  entered  on  the  ver- 
dict was  reversed. 

Upon  the  second  trial  the  case  was  submitted  to  the  lury  upon  tbe 
question  of  undue  influence,  and  the  jury  rendered  a  verdict  m  favor  of 
Uie  defendant.  From  the  judgment  entered  on  that  verdict  the  plain- 
tiff appealed.  The  general  term  reversed  the  judgment  and  ordered  a 
new  trial.     Upon  the  new  trial  the  court  directed  a  verdict  for  the 

*  See  31  Hun,  150,  687.  ~ 
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plaintiff.  From  the  judgment  entered  on  that  verdict  the  defendant 
appealed.  The  general  term  aflSrraed  the  judgment.  From  the  order 
affirming  the  judgment  the  defendant  appeals  to  this  court.  No  opinion 
was  delivered  by  the  general  term  on  the  last  appeal. 

James  M.  Smithy  for  appellant.     Henry  Q.  O^iffin^  for  respondent. 

Eabl,  J.  The  persons  interested  in  the  First  Baptist  Church  of 
Tanrtown  had,  prior  to  the  1st  day  of  May,  1881,  been  engaged  in 
building  a  church  edifice,  and  at  that  time  there  was  a  mortgage  upon 
the  church  property  upon  which  there  was  then  due  about  il5,000. 
An  effort  was  tnen  being  made  by  the  church  to  raise  the  funds  to  dis- 
charge that  mortgage,  with  a  view  to  the  dedication  of  the  church  in 
the  near  future.  Rev.  Mr.  Horr,  the  pastor  of  the  church,  was  active 
and  efficient  on  its  behalf  in  procuring  subscriptions  and  pledges  for 
that  purpose.  About  the  first  of  May  he  called  upon  Mrs.  Barker, 
defendant's  testatrix,  an  aged  lady,  who  was  a  member  of  the  church, 
and  requested  her  to  make  a  contribution,  and  she  promised  to  con- 
tribute $2,500  in  cash  toward  the  payment  of  the  mortgage  if  he  would 
secure  pledges  for  the  balance,  $12,500,  and  he  promised  her  to  make 
the  effort.  He  at  once  set  about  raising  the  requisite  sum  and  secured 
pledges  for  the  amount  during  the  month.  After  he  had  done  so, 
on  the  31st  day  of  May,  1881,  he  called  upon  Mrs.  Barker  for  the 
amount  of  her  subscription,  and  she,  finding  it  inconvenient  to  pay  the 
cash  in  discharge  thereof,  executed  the  instrument  set  out  in  the  com- 
plaint and  delivered  it  to  him.  She  subsequently  paid  thereon  $500, 
and  this  action  was  brought  by  the  plaintiff,  to  whom  the  note  was 
indorsed  by  the  trustees  of  the  church,  to  recover  the  balance. 

It  is  entirely  clear,  we  think,  that  Mr.  Ilorr  must  be  regarded  as  hav- 
ing acted  for  and  on  behalf  of  the  church  in  procuring  pledges  to  pay 
the  mortgage.  He  was  not  acting  in  his  own  mterest,  and  his  relations 
to  the  church  were  such  that  it  is  a  proper,  if  not  an  absolutely  neces- 
sary inference,  that  he  was  its  agent,  acting  for  it  with  the  sanction  and 
co-operation  of  its  trustees.  This  money  and  note  which  he  obtained 
from  Mrs.  Barker  were  immediately  delivered  to  the  trustees  and  his 
action  approved  by  them ;  and  all  the  money  and  subscriptions  which 
he  obtained  were  turned  over  to  the  trustees,  and  used  iu  the  discharge 
of  the  mortgage. 

Therefore,  whatever  he  did  and  whatever  he  promised  to  do  the 
church  did  and  promised.  We  have,  then,  a  case  where  Mrs.  Barker 
agreed  to  give  $2,500  for  the  purpose  of  discharging  the  mortgage,  on 
condition  that  the  church  would  raise  the  balance  by  voluntary  sub- 
scriptions, and  the  church  promised  her  to  make  the  effort.  It  did 
make  the  effort  and  performed  the  condition,  and,  therefore,  her  promise 
became  obligatory,  and  the  note  which  she  gave  in  fulfillment  thereof 
is  based  upon  a  sufficient  consideration.  Trttstees  of  Hamilton  Col- 
lege V.  Stewart^  1  N.  Y.  587;  Bams  v.  Ferine,  12  id.  18 ;  Manrie  v. 
Oan^rison,  83  id.  14  ;  Pars.  Cent.  (5th  ed.)  452  and  notes. 

But  if  it  could  be  held  that  Mr.  Horr  did  not  act  as  the  agent  of  the 
church,  then  it  would  follow  that  he  acted  for  himself  in  procuring  the 
subscriptions,  intending  to  present  the  money  obtained  to  the  church 
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for  the  discharge  of  its  mortgage,  and  the  same  conclusion  would  still 
be  reached.  In  that  event  Mrs.  Barker  promised  to  give  him  $2,500  if 
he  would  procure  subscriptions  for  the  remaining  $12,500.  He  accepted 
the  offer  and  performed  the  condiuon,  and  thus  there  was  an  adequate 
consideration  to  uphold  her  promise.  He  called  upon  her  to  perform 
her  promise,  and  took  her  promissory  note  payable  to  the  trustees  of 
the  church  in  discharge  of  her  obligation  to  him.  That  note  was 
founded  upon  a  sufficient  consideration,  and  was  valid  in  the  hands  of 
the  trustees,  and  they  gave  good  title  thereto  by  their  indorsement  to 
the  plaintiff. 

So  in  any  view  that  can  be  taken  of  this  case  the  judgment  was  right 
and  should  be  aifirmed. 

All  concur. 

Judgment  affirmed. 


Wyckoff  v.  Sohofteld. 
December  17,  1886. 

An  order  denying  an  application  for  an  order  directing  a  receiver  of  rents  and 
profits,  pending  the  foreclosure  of  a  mortgage,  to  pay  therefrom  the  amount 
expended  by  an  adjoining  lot-owner  in  ''shoring  np"  the  widl  of  mortgaged 
building,  is  matter  of  discretion  with  the  court  below,  and  from  its  decision  no 
appeal  lies  to  this  court. 

Section  473  of  the  consolidation  act  —  Laws  of  1882,  chap.  410 — provides  that 
**  Whenever  there  shall  be  an  excavation,  either  of  earth  or  rock,  upon  any  lot 
or  piece  of  land  in  the  city  of  New  York,  and  there  shall  be  any  party  or  other 
wall,  wholly  or  partly  on  adjoining  land,  and  standing  upon  or  near  the  bound- 
ary line  of  said  lot,  if  the  person  or  persons  whose  duty  it  shall  be,  under  exist- 
ing laws,  to  preserve  and  protect  said  wall  from  injury  shall  neglect  or  fail  so  to 
do,  after  .  .  .  notice  .  .  .  from  the  fire  department  ...  the 
said  department  may  .  .  .  take  such  steps  as  in  its  judgment  may  be  neces- 
sary to  make  the  same  safe  and  secure  ...  at  the  expense  of  the  person  or 
persons  owning  said  wall  or  building  of  which  it  may  be  a  part,  and  any  person 
or  persons  doing  the  said  work  or  any  part  thereof,  under  and  by  direction  of 
said  department,  may  bring  and  maintain  an  action  against  the  otoner  or  owners, 
or  any  one  of  them,  of  the  said  wall  or  building  of  which  it  may  be  a  part,  for 
any  work  done  or  materials  furnished  in  and  about  the  said  premises,  in  the 
same  manner  as  if  he  had  been  employed  to  do  the  said  work  by  the  owner  or 
owners  of  the  said  premises."  Held,  that  said  statute  was  not  broad  enough  to 
cast  the  duty  of  protecting  the  wall  upon  the  receiver. 

Appeal  from  an  order  of  the  general  term,  first  department,  affirming 
an  order  of  the  special  term  denying  an  application  for  payment  of  the 
^  amount  expended  for  benefit  of  mortgaa:ed  premises. 

On  the  8th  of  January,  1884,  the  defendant,  Scofield,  was  the  owner, 
and  the  plaintiff,  Wyckoff,  mortgagee  of  premises  known  as  No.  367 
West  Twenty-third  street,  in  the  city  of  New  York.  Daniel  J.  Noyes 
was  appointed  receiver  of  the  rents  and  profits  accruing  therefrom 
during  the  pendency  of  this  action  for  the  foreclosure  of  the  plaintiff's 
mortgage.  At  the  same  time  one  Maddock  owned  the  adjoining 
premises  No.  365.  In  consequence  of  an  execution  upon  this  lot,  the 
wall  of  No.  367  was  made  unsafe.  The  inspector  of  buildings  gave 
notice  to  the  owner  and  the  receiver  to  make  the  same  secure,  and, 
they  failing  to  do  so,  Maddock,  under  the  authority  of  the  inspector, 
furnished  tlie  materials  and  did  the  work,  and  then  applied  to  the  court 
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for  an  order  directinj?  the  receiver  to  pay  from  the  rents  and  profits 
$396  expended  for  that  piiinp>ose.  The  application  was  denied  by  the 
special  term,  and  its  order  affirmed  by  the  general  term. 

Lemud  Skidmore^  for  appellant    Samuel  A.  Ifoyes^  for  respondent. 

Danfoeth,  J.  It  does  not  appear  npon  what  gronnd  the  receiver 
was  appointed,  but  it  may  be  assumed  that  the  premises  were  inade- 
quate securitjr  for  the  mortgage  debt,  or  that  the  rents  were  expressly 
pledged  for  its  payment,  but,  for  whatever  cause,  it  is  plain  the 
receiver  had  no  power  to  lessen  the  fund  to  which  the  plaintiff  had  a 
right  to  resort.  Such  directions  might  have  been  given  by  the  court 
if  necessary  for  the  preservation  of  the  property.  It  was  not  applied 
to.  The  expenses  were  not  incurred,  nor  the  repairs  made,  witn  its 
permission,  and  whether,  having  been  made,  the  court  shall  allow  its 
receiver  to  reimburse  the  contractor,  was  a  matter  entirely  within  its 
discretion,  and  from  its  determination  no  appeal  will  lie  to  this  court. 

The  appellant,  however,  asserts  that  his  right  to  compensation  is 

?Ven  by  section  473  of  the  act  of  1882,  chapter  llO,  known  as  the  New 
ork  consolidation  act.  It  is  there  provided  that  "  whenever  there 
shall  be  an  excavation  upon  any  lot  of  land  in  the  city  of  New  York, 
and  there  should  be  any  party  or  other  wall,  on  adjoining  land,  stand- 
ing upon  or  near  the  boundary  line,  if  the  person,  whose  duty  it  shall 
be  to  preserve  and  protect  said  walls  from  injury,  shall  neglect  or  fail 
so  to  ao  after  .  .  .  notice  from  the  fire  department,  .  •  .  the 
department  may  .  .  •  take  such  steps  as,  in  its  judgment,  may  be 
necessary  to  make  the  same  secure  ^'  at  the  expense  of  the  person  or 
persons  owning  said  wall  or  building  of  which  it  may  be  a  part,  and 
any  person  or  persons  doing  the  said  work,  or  any  part  thereof,  under 
and  by  direction  of  said  department,  may  brin^  and  maintain  an  action 
against  the  owner  or  owners,  or  any  one  of  tnem,  of  the  said  wail  or 
building,  of  which  it  may  be  a  pairt,  for  any  work  done  or  materials 
furnished  in  and  about  the  said  premises  in  the  same  manner  as  if  he 
had  been  employed  to  do  the  said  work  by  the  owner  or  owners  of  the 
said  premises." 

It  may  be  said  that  it  was  the  duty  of  the  owner  of  lot  No.  367  to- 
protect  the  wall  against  the  effect  of  the  excavation,  but  the  statute  is. 
not  broad  enough  to  cast  that  duty  upon  others,  certainly  not  upon  the. 
receiver,  who  can  act  only  under  tne  order  of  the  court. 

We  think  the  petitioner  failed  to  make  out  a  case  for  the  interposi- 
tion of  a  court  in  equity,  or  a  l^al  claim  under  the  statute.  The 
order  appealed  from  should,  therefore,  be  afiSrmed. 

All  concur. 

Order  affirmed. 
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SUPREME  JUDICIAL   COURT  OF  MASSACHUSETTS. 


OoFFm  V.  Lawbbnoe. 

November  26,  1886. 

Ck)MMON  AND   CfNDIVroED  LANDS —WARRANT  FOR  MEETING  —  TlTLE. 

Calls  or  warrants  for  meetings  of  the  proprietors  of  common  and  undivided  lands 
rest  apon  the  same  footing  as  warrants  for  town  meetings.  Such  meetings  tomj 
lawfully  act  upon  any  subject,  the  nature  of  which,  the  warrant  gave  substantial 
and  intelligent  notice. 

When  a  meeting  is  called  for  the  purpose  of  setting  apart  a  portion  of  the  com- 
mon land,  it  is  sufficient  to  authorize  it  to  take  action  on  the  same  if  the  call  or 
warrant  for  the  meeting  states  generally  the  object  of  the  meeting  without  giving 
the  boundaries  of  the  land  which  it  is  proposed  to  convey. 

Writ  of  entry  to  recover  land  in  Nantucket.  The  case  is  stated  in 
the  opinion. 

C.  W.  Cliff(yrd,  for  demandant.  T  M.  Stetson  and  H.  B.  Warik, 
for  tenant. 

MoKTON,  Oh.  J.  The  demandant's  title  is  derived  from  Henry  OoflSn. 
To  show  his  title,  they  put  in  evidence  a  vote  of  the  proprietors  of  the 
common  and  undivided  lands  of  the  island  of  Nantucket,  passed  Jan- 
uary 25,  1886.  It  is  not  disputed  that  such  propriietors  might  grant 
land  by  a  vote  instead  of  a  deed^  See  Mitchdt  v.  Sta/rbuck^  10  Mass. 
5 ;  Fdlger  v.  Mitchell,  3  Pick.  396 ;  Sprmgfidd  v.  MUler,  12  Mass.  415. 

But  the  tenant  contends  that  the  vote  on  which  the  demandants  rely 
was  invalid,  because  it  did  not  follow  and  conform  to  the  call,  or  war- 
rant for  the  meeting  at  which  it  was  passed. 

The  petition  of  Henry  CoflBin  asks  the  proprietors  *'  to  set  off  to  him 
all  the  common  land  to  the  eastward  of  Siasconset  village  and  Sunset 
heights,  and  in  front  of  Sconset  village."  In  the  call  for  the  meeting 
the  proprietors  are  notified  that  the  purposes  of  the  meeting  are,  first, 
*'  to  choose  a  moderator,"  and  second, "  to  act  upon  the  petition  of  Henry 
OoflBn  for  land  to  be  set  off  to  him  near  Siasconset."  At  the  meeting, 
as  appears  by  the  record  "  under  the  second  article  of  the  warrant,  it 
was  voted  that  the  petition  of  Henry  CoflSn  for  land  near  Siasconset 
was  granted."  Thereupon,  "the  lot  layers  presented  returns  and  map, 
pertaining  to  the  land  to  be  set  off  to  Henry  Coffin,"  the  substantial 
part  of  which  is  as  follows : 

"  Pursuant  to  a  vote  of  the  proprietors  of  the  common  and  undivided 
lands  of  the  Island  of  Nantucket,  we  have  this  day  set  off  in  severalty 
to  Henry  Cotfin  all  the  common  and  undivided  land  in  and  near  the 
village  of  Siasconset,  whether  above  or  below  the  bank,  contained  and 
inclosed  within  the  lines  of  the  map  or  plan  herewith  presented."  The 
plan  bounds  the  lot  set  off  to  Coffin,  easterly  by  the  ocean,  north-east- 
erly and  north-westerly  by  lots  previously  set  off  to  other  persons  and 
north-westerly  by  a  line  defined  by  metes  and  bounds,  as  well  as  by 
courses  and  distances."  The  record  then  proceeds  as  follows :  "  And 
It  was  voted  that  the  returns  and  map  of  the  lot  layers  be  accepted." 

As  we  have  aaid,  this  amounted  to  a  grant  of  the  land  described  in 
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the  plan  to  Ooffin,  if  the  meeting  was  authorized  to  pass  these  votes 
under  the  warrant  or  call. 

It  was  admitted  at  the  trial  that  the  base  or  northerly  "  line  of  the 
lay  out  passed  through  the  eastern  part  of  the  village  of  Siasconset," 
and  thereupon  the  court,  at  the  request  of  the  tenant,  ruled  that  the 
"  hj  out  to  said  Henrv  Cof&a  was  invalid,  because  the  lay  out  executed 
by  its  terms  the  land  described  in  the  petition  and  calL" 

We  are  of  opinion  that  this  ruline  was  erroneous. 

Such  proprietors  of  oommon  and  undivided  lands  are  a  quasi  cor- 
poration or  Dody  politic  The  calls  for  meetings  are  analogous  to  war- 
rants for  town  meetings  and  are  to  be  governed  by  the  same  rules.  In 
regard  to  the  meetings  of  such  proprietors,  as  in  regard  to  town  meet- 
ings, our  laws  from  Sie  earhest  peijod  have  provid^  that  the  warrant 
or  notifications  must  state  the  purposes  of  the  meeting  and  that  no 
business  can  be  transacted  unless  stated  therein. 

Thus  the  statute  Cjf  1713  provided  that  "  no  other  affair  shall  be 
transacted  at  any  meeting  of  the  proprietors  than  what  is  expressed  in 
the  warrant  or  notification  of  such  meeting."  1  Acts  and  ICesolves  of 
Province,  p.  704. 

The  statute  of  1783,  chapter  39,  section  1,  contained  the  same  pro- 
vision. Substantially  the  same  provision  has  been  re-enacted  in  all  the 
subsequent  revisions  of  the  statutes.  Rev.  Stats.,  chap.  43,  §  5 ;  Gen. 
Stats.,  chap.  67,  §  11 ;  Pub.  Stats.,  chap.  Ill,  §  11. 

It  has  been  repeatedly  held  that  town  warrants  should  be  construed 
literally  and  that  a  meeting  might  legally  act  upon  any  subject  of 
which  the  warrant  gives  substantial  and  intelligent  notice  to  the  votei's. 
"Warrants  are  held  sufficient,  if  thev  indicate  with  substantial  certainty  the 
nature  of  the  business  to  be  actea  upon.  Haven  v.  ZoweUj  6  Mete.  35  ; 
Wood  V.  Jewell,  130  Mass.  270;  Matthews  v.  Weaiborouyh,  131  Mass.  521. 

We  think  the  same  rule  should  be  applied  to  notifications  of  the 
meetings  of  proprietors  of  common  and  unaivided  lands. 

They  must  state  the  affair  or  business  which  is  to  come  before  the 
meeting.  From  the  nature  of  the  case  they  must  be  general  and  can- 
not state  in  detail  the  action  which  the  proprietors  may  take  upon  the 
subject  expressed  in  them. 

In  the  case  before  us  the  proprietors  were  notified  that  the  meeting 
was  *^  to  act  upon  the  petition  of  Henry  Coflin  for  land  to  be  set  off  to 
him  near  Siasconset."  The  notification  does  not  purport  to  give  the 
boundaries  of  the  land,  which  it  is  proposed  to  convey  to  Coffin.  It  is 
a  general  notice  of  the  affair  or  business  which  is  to  come  before  the 
meeting,  and  the  details  of  action  and  the  boundaries  of  the  land  are 
necessarily  left  to  be  decided  by  the  meetiug.  There  is  nothing  in  the 
case  to  show  that  Siasconset  has  any  legally  defined  boundary  It 
is  a  part  of  Nantucket,  and  there  is  no  certain  ascertained  line  which 
separates  it  from  the  lands  southerly  of  it  and  between  it  and  the  ocean. 
it  seems  to  us  that  the  ruling  was  based  upon  too  narrow  a  construction 
of  the  call,  and  that  the  grant  to  Coffin  wnich  the  meeting  made  was 
fairlv  withiii  the  scope  of  the  business,  of  which  the  proprietors  were 
notified  by  the  warrant  or  call. 

Exceptions  sustained. 
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Easdalb  v.  Bbtnolds. 

November  26,  1886. 

Lost  Rboords — Sbookdabt  Evidence. 

When  the  original  complaint  and  warrant,  after  being  transmitted  from  i^ 
police  court  to  tne  superior  court,  have  been  lost,  secondary  evidence  of  their  con- 
tents maj  be  given  on  the  trial  in  the  superior  court. 
Bastardy — Evidence  as  to  Intercourse  with  Others. 

It  is  the  general  rule  that  no  act  of  sexual  intercourse  between  the  complainant 
in  a  bastardy  proceeding  and  any  other  man  than  the  defenduit  is  admissible  in 
evidence,  unless  it  is  so  near  in  time  as  to  afford  some  evidence  that  it  resulted 
in  begetting  the  child  named  in  the  complaint.* 

Complaint  under  the  bastardy  act.  Pub.  Stat.,  chap.  85.  At  the 
trial  in  the  superior  court  the  jury  found  the  defendant  guilty,  and  the 
defendant  alleged  exceptions  to  tne  rulings  and  refusals  to  rule  of  the 
presiding  judge.    The  facts  appear  in  the  opinion. 

jEl  T.  JSurlet/y  for  complainant.    J.  P.  Stoeenet/j  for  defendant. 

Mobton,  Gh.  J.  Bastardy  proceeding  must  be  commenced  by  oem- 
plaint  before  a  police,  district,  or  municipal  court  or  trial  justice.  The 
inferior  tribunal,  upon  a  default  or  a  hearing,  requires  of  tne  def^idant 
a  bond  for  his  appearance  in  the  superior  court,  and  the  pro^r  course 
of  proceeding  is  tor  it  to  transmit  to  the  superior  court,  certified  copies 
'  of  the  complaint  and  warrant,  and  of  the  record  of  the  court  or  trial 
justice.  Pub.  Stat.,  chap.  85,  §  7;  Bispan  v.  Boss,  126  Mass.  233. 
Ibut  the  superior  court  exercises  an  original  and  not  an  appellate  juris- 
diction, and  the  proceedings  before  the  inferior  tribunal  are  merely  to 
compel  the  appearance  ot  the  defendant  before  the  superior  court. 
Thcmpson  v.  Kenney^  110  Mass.  317;  Kennedy  v.  Snea^  id.  152; 
Duhamel  v.  Dncette,  118  id.  669. 

The  case  is  tried  in  the  superior  court  upon  a  supplemental  complaint 
and  warrant,  which  is  in  the  nature  of  a  aeclaration  in  a  dvil  suit.  It 
has  been  held  that  certified  copies  of  the  complaint  and  warrant,  and 
of  the  record  of  the  court  in  which  the  proceedings  were  commenced 
may  be  filed  in  the  superior  court  at  any  tune  before  the  trial.  Mawes 
V.  Chutifij  2  Allen,  402 ;  Packard  v.  Lawrence^  15  Gray,  483. 

In  the  case  at  bar,  when  it  came  up  for  trial  in  the  superior  court,  it 
appeared  that  the  clerk  of  the  police  court  of  Lawrence,  m  which  court 
the  complaint  was  made,  had  transmitted  to  the  superior  court  the 
original  complaint  and  warrant,  and  that  they  had  been  lost  from  the 
files  of  the  superior  court. 

The  only  record  in  the  police  court  concerning  the  case  was  the 
entries  upon  the  docket  showing  that  upon  the  compkint  of  the  plain- 
tiff the  aefendant  pleads  not  ^Ity,  waived  examination,  is  ordered  to 
give  bonds  in  $400  with  sureties,  and  does  give  such  bonds.  In  the 
absence  of  an  extended  record,  this  is  the  record  of  the  case. 

From  the  nature  of  the  case  the  clerk  could  not  furnish  certified 
copies  of  the  complaint  and  warrant,  because  they  were  lost.  The 
superior  court  had  to  deal  with  a  case  where,  owing  to  the  loss  of  a  part 
of  the  record,  it  had  become  impossible  to  comply  strictly  with  the 

*  See  22  Eng.  Rep.  289,  note. 
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requirements  that  a  certified  copy  of  the  record  should  be  filed.  It  was 
a  case  of  a  lost  record,  and  we  tnink  the  superior  court  rightly  ruled 
that  secondary  evidence  of  the  contents  of  tne  complaint  and  warrant 
were  competent.  Damdaon  v.  Shcomh^  18  Pick.  464;  Prvden  v. 
Aldmj  23  id.  184  ;  8.  C,  34  Am.  Dec.  51.  The  certified  copy  of  the 
record  of  the  police  court,  filed  by  the  plaintifE,  and  the  secondary  evi- 
dence of  the  contents  of  the  complaint  and  warrant  were  sufiicient  to  show 
that  the  necessary  preliminary  steps  were  taken  in  the  police  court,  and 
justified  the  superior  court  in  proceeding  with  the  trial  upon  the  merits. 

The  defendant  did  not  object  to  this  secondary  evidence,  because  it 
was  in  the  form  of  an  affidavit  to  the  copies  ojlered  instead  of  being 
upon  the  oatii  and  examination  of  the  witness,  but  objected  only  because 
the  copies  "  were  not  properly  certified  to." 

We  are  of  opinion  that  the  court  rightly  overruled  this  objection, 
And  ordered  that  the  case  proceed  to  tri^  upon  the  supplemental  com- 
plaint. 

At  the  trial  the  complainant  was  asked  upon  cross-examination  ^^  if 
she  had  not,  in  the  autumn  of  1884,  been  with  child  by  one  Menzies, 
and  if  she  had  not  got  rid  of  that  child." 

It  is  the  general  rule  that  no  act  of  sexual  intercourse  between  the 
complainant  and  any  other  man  than  the  defendant  is  admissible  in 
evidence,  unless  it  is  so  near  in  time  as  to  afford  some  evidence  that  it 
resulted  in  begetting  the  child  named  in  the  complaint.  Eddy  v. 
Oray^  4  Allen,  435  ;  Sabine  v.  Jonea^  119  Mass.  167 ;  jRonan  v.  Dugcm^ 
126  id.  176. 

In  this  case  the  offer  was  to  show  an  act  of  illicit  intercourse  with 
Menzies  from  three  to  six  mouths  before  the  child  was  begotten,  and 
the  evidence  was  rightly  rejected.  It  is  to  be  observed  that  there  is  in 
this  case  no  evidence  of  any  intimacy  with  Menzies,  continuing  up  to 
the  time  of  gestation. 

If  it  had  appeared  that  such  intimacy  continued  and  that  the  parties 
were  together  under  circumstances  of  suspicion  about  the  time  the 
child  was  begotten,  the  offer  would  have  presented  a  different  question. 
Oldwald  V.   Wood%um^  142  Mass.  512. 

Exceptions  overruled. 


Commonwealth  v.  Corbin. 

November  26,  1886. 

EvjLDKMOH  —  Mistake. 

A  paper  which  has  been  Toluntarily  produced  and  put  in  eyidenoe  by  a 
defendant  at  the  hearing  in  the  police  court,  caanot  afterward  be  withdrawn 
upon  the  claim  thiijt  it  was  put  in  by  mistake.  It  then  becomes  a  part  of  the  case, 
and  the  superior  court  has  a  right  to  use  it  on  appeal. 

Complaint  to  the  police  court  of  the  city  of  Lynn,  charging  the 
defendant  with  the  illegal  keephag  of  intoxicating  liquors  in  the  city  of 
Lynn,  on  June  12,  1886,  with  the  intent  unlawfulyr  to  sell  the  same 
without  license. 

In  the  superior  court,  on  appeal,  one  James  H.  Carroll,  a  witness 
for  the  Commonwealth,  testified  substantially  as  follows  :     "  That  the 
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defendant — not  beinff  represented  by  counsel — in  said  police  court, 
testified  in  his  own  behalf,  and  among  other  things  that  the  beer 
seized  was  a  present  to  him  from  one  McCormick,  of  Boston,  and  as  a 
part  of  his  testimony,  offered  a  certain  bill  or  receipt,  that  the  paper 
oeing  read,  the  defendant  said  it  was  the  wrong  paper  and  had  hoesD. 
passed  in  by  mistake,  and  requested  the  justice  of  said  police  court  to 
return  said  paper  to  him ;  but  said  justice  refused  to  do  so  and  ordered 
said  paper  to  be  impounded ;  the  defendant  further  testified  in  the 
lower  court  that  a  certain  barrel  of  ale,  which  was  seized  by  the  poUoe 
officers  of  said  Lynn,  on  July  12, 1886,  was  given  him  as  a  present. 
The  witness  here  identified  the  paper  or  receipt  above  referred  to.  It 
appeared  from  said  bill  or  receipt  that  said  defendant  paid  for  a  barrel 
of  ale,  June  9,  1886. 

The  defendant  then  asked  the  court  to  order  that  said  paper  or 
receipt  be  returned  to  him,  said  paper  or  bill  being  then  on  file  m  the 
superior  court.  The  court  refused  so  to  do  and  the  defendant  excepted. 
Said  paper  or  receipt  was  then  offered  in  evidence  by  the  attorney  for 
the  Commonwealth,  and  the  defendant  objected  to  the  introduction  of 
the  same  as  evidence.  The  court  overruled  the  objection  and  the 
defendant  excepted.    The  jury  returned  a  verdict  of  guilty. 

£.  J.  Sherman^  attorney-general,  for  Commonwealth.  «/.  H.  Sisky 
for  defendant. 

MoBTON,  Ch.  J.  It  appeared  in  evidence  that  the  officers  in  execut- 
ing a  search  warrant,  on  June  12, 1886,  found  a  barrel  of  ale  in  the 
defendant's  premises.  The  defendant  testified  that  this  was^ven  to 
him  as  a  present  by  one  McCormick.  The  receipted  bill  of  McCormick, 
in  which  a  barrel  of  ale  is  charged  as  delivered  to  the  defendant  on 
June  9,  1886,  was  competent  to  contradict  the  testimony  of  the 
defendant.  The  fact  that  this  bill  was  received  by  the  defendant  and 
retained  as  a  voucher  is  in  the  nature  of  an  admission  by  him  that  the 
ale  was  bought  and  paid  for  and,  though  open  to  explanation,  is  some 
evidence  of  the  fact  that  it  was  bought  and  paid  for.  The  dates  are 
so  near  as  to  raise  a  fair  inference  that  the  barrel  sold  by  McCormick 
was  the  same  barrel  seized  by  the  officers. 

The  defendant  contends  that  the  use  of  this  bill  in  evidence  was 
contrary  to  the  bill  of  rights,  as  it  compelled  him  to  furnish  evidence 
against  himself. 

But  this  paper  was  not  obtained  by  the  government  bv  any  unlaw- 
ful means.  We  need  not  discuss  the  question  whether,  ii  it  had  been 
so  obtained,  the  government  could  use  it  in  evidence  against  the 
defendant. 

The  defendant  voluntarily  produced  this  receipted  bill  and  put  it  in 
evidence  in  the  police  court.  He  could  not  afterward  witndraw  it 
upon  the  claim  that  he  put  it  in  by  mistake.  It  had  become  a  part  of 
the  case  and  the  court  had  a  right  to  use  it  upon  the  trial  upon  appeal 
in  the  superior  court  without  any  intnngement  of  the  constitutional 
rights  of  the  defendant 

Exceptions  overruled. 
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COMMONWALTH  V.  GaUVIN. 

November  26,  1886. 

Cbdcinal  Law— AiifiON  — Evidbncb  of  Other  Fires. 

On  a  trial  for  arson  defendant  offered  to  prove  that  there  were  other  incendiary 
fires  in  the  same  neighborhood,  and  at  about  the  same  time  as  the  one  in  ques- 
tion, claiming  that  they  were  all  set  by  the  same  person,  and  bj  some  one  other 
than  the  defendant    Meld,  that  the  evidence  was  rightly  rejected. 

Indictment  for  burning  a  building  in  Marlborough.  At  the  trial  in 
the  superior  court  the  government  called  one  Heman  S.  Fay  as  a  wit- 
ness, and  on  cross-examination  he  was  asked  by  the  counsel  for  the 
defendant  whether  or  not,  about  the  time  of  the  fire,  there  were  other 
incendiary  fires  in  the  same  neighborhood.  The  defendant  offered  to 
prove  that  in  the  same  neighborhood,  in  Marlborough,  there  was  one  fire 
about  six  weeks  before  and  one  other  four  days  tef ore  the  burning  of 
the  building  alleged  in  the  indictment,  and  that  said  fires  appeared  to 
be  and  were  of  incendiary  origin.  The  defendant  claimed  that  all  said 
three  fires  were  set  by  the  same  person,  and  by  some  other  person  than 
the  defendant 

The  court  ruled  that  said  evidence,  offered  by  the  defendant,  was 
incompetent  and  immaterial,  and  excluded  the  question  to  said  Fay.  The 
jury  returned  a  verdict  of  guilty  and  the  defendant  alleged  exceptions. 

£[.  N.  Shepa/rdy  assistant  attorney-general,  for  Commonwealth.  H. 
E.  Ealesy  for  defendant. 

By  the  Ooxtbt.  The  indictment  charges  the  defendant  with  burn- 
ing a  building  in  Marlborough.  The  lact  that  there  were  two  other 
fires  in  Marlborough  shortly  before  the  burning  alleged  in  the  indict- 
ments, which  the  defendant  claimed  "  were  of  incendiary  origin,"  has 
no  tendency  to  prove  either  that  the  defendant  did  or  did  not  set  fire 
to  the  buildfing  named  in  the  indictment 

The  court  was  not  called  upon  to  try,  in  this  case,  the  questions 
whether  the  two  previous  fires  occurred,  whether  they  were  incendiary, 
and  if  they  were,  whether  they  were  set  by  the  defendant  or  some  other 
person*  These  questions  are  collateral  and  immaterial,  and  whichever 
wav  they  might  be  settled,  they  do  not  aid  in  determining  whether  the 
defendant  was  guilty  of  the  offense  charged. 

The  court  rightly  rejected  the  evidence  offered  by  the  defendant  to 
show  such  previous  fires. 

Exceptions  overruled. 

Commonwealth  v.  Lbb. 

November  ^,  1886. 
Cbdcikal  Law  —  Poltgamy — E vidbncb. 

On  the  trial  of  the  husband  for  polygamy,  evidence  of  lewd  condnct  of  the 
alleged  wife  is  not  admissible  to  contraaict  her  testimony  as  to  the  marriage. 

Sometime  after  the  alleged  marriage,  the  wife,  while  on  the  street  with  a  com- 
panion, was  requested  by  the  defendimt's  sister  to  come  into  the  house,  when  she 
answerod,  "  I  will  not ;  I  have  a  right  to  do  as  I  have  a  mind  to,"  and  the  defend- 
ant offered  to  prove  that  her  companion,  at  the  time  she  made  the  remark,  was  a 
lewd  woman,  but  the  evidence  was  excluded.  Held  error;  that  the  character  of 
her  companion  was  competent  as  aiding  in  the  construction  of  the  ambiguous 
answer. 
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Indictment  for  polygamy.  At  the  trial  in  the  supenor  court,  to 
prove  the  fact  of  marriage  in  New  York  on  November  8,  1881,  as 
alleged,  the  government  prodaced  as  a  witness  Clara  B.  Lee,  the 
alleged  wife,  who  testified  that  she  and  the  defendant  left  AttJeboroogfa 
at  4:45  p.  m.  on  November  7,  1881,  and  went  by  rail  to  Boston,  and 
that  late  in  the  evening  they  took  the  shore  line  of  cars  from  Boston, 
and,  going  throngh  Providence,  arrived  at  New  York  in  the  morning, 
and  went  to  a  clei^gyman  and  were  lawfully  married  ;  that  they  remained 
there  until  about  noon  on  the  same  day,  when  they  took  the  cars  by 
the  same  route  and  returned  to  Boston,  arriving  there  on  the  evoung 
of  November  eighth ;  that  they  took  a  room  ana  boarded  at  43  Pleasant 
street,  Boston,  until  the  following  Saturday,  when  they  returned  to 
Attleborough,  and,  as  all  the  evidence  showed,  they  lived  together  as 
husband  and  wife,  and  were  renorted  to  be  such  until  June  16,  1886, 
when  she  left  him.  The  defenoant,  as  a  witness,  denied  that  they  ever 
went  to  New  York,  and  denied  that  any  marriage  was  ever  solemnized 
between  them  anywhere,  and  testified  that  on  Monday,  November 
seventh,  they  went  to  Boston,  as  she  stated ;  that  they  went  to  43  Pleas- 
ant street,  in  that  city,  and  cohabited  until  the  following  Saturday, 
when  they  returned  to  Attleborough,  where  they  lived  together  as  hus- 
band and  wife  until  said  June  sixteenth,  when  she  left  him. 

The  principal  issue  to  the  jury  was  whether  they  were  married  in 
New  York,  as  testified  to  by  Clara.  To  rebut  her  testimony  the  def^d- 
ant  put  in  evidence  several  declarations  made  by  her.  Evidence  was 
put  m  that  after  the  alleged  marriage,  upon  being  remonstrated  with 
lor  supposed  immodest  or  improper  conduct  in  goin^  to  ride  and  bein^ 
out  late  at  night  with  other  men  than  her  husband,  she  had  said,  ^ 
have  a  right  to  do  as  I  please."  The  brother  of  the  defendant  asked 
her  if  she  thought  her  conduct  was  becoming  a  mai*ried  woman ;  she 
answered,  ^'  I  have  a  ri^ht  to  do  as  I  please,  you  cannot  prove  our 
marria^."  A  sister  of  uie  defendant  testified  that  the  defendant  and 
the  said  Clara  lived  together  in  the  same  house  with  her  during  the 
spring  of  1883 ;  that  said  Clara  had  been  out  without  her  husl^nd  late 
on  Thursday  night,  April  twenty-sixth  and  twenty-seventh,  that  she  left 
the  house  early  in  the  evening  of  Saturday,  the  twenty-ninth,  leaving 
her  husband ;  that  at  about  one  o'dook  in  the  morning  of  Sunday,  Apni 
thirtieth,  she  heard  voices  near  the  house ;  that  she  raised  tiie  window 
and  saw  her  walking  and  talking  with  a  man  named  Titus  and  another 
woman  accompanying  them  ;  that  she  called  to  her  and  said,  ^^  Clar^ 
come  back  into  the  house  where  you  belong ; "  that  she  answered,  '^  1 
will  not  I  have  a  right  to  do  as  I  have  a  mind  to."  That  she  went 
away  with  this  man  and  woman,  and  did  not  return  during  the  night 
The  defendant's  counsel  then  asked  her,  the  sister,  what  was  the 
character  or  reputation  of  the  woman  who  was  with  her  and  Titus.  The 
defendant's  counsel  stated  that  he  offered  the  evidence  in  connection 
with  the  conversation,  as  tending  to  show  that  she  did  not  consider  herself 
under  marital  obligations,  and  in  that  view  he  proposed  to  show  that  her 
associate  there  was  a  lewd  woman.  The  question  was  objected  to  and 
excluded,  and  the  defendant  alleged  exceptions.  The  defendant's  counsel 
also,  in  connection  with  what  she  had  said,  offered  evidence  to  show  that 
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she  then  and  at  other  times  during  said  cohabitation  associated  with  lewd 
persons;  and  at  other  times  sought  privacy  with  other  men  than  the 
defendant ;  but  the  court  excluded  all  such  evidence,  and  the  defend- 
^mt  allied  exceptions. 

-E  J.  Sherman,  attorney-general,  for  Commonwealth.  «/.  Brovm 
and  G.  A.  Adams,  for  defendant. 

HoLiCBS,  J.  Evidence  of  lewd  conduct  of  the  alleged  first  wife  waa 
not  admissible  to  contradict  her  testimony  to  a  marriage  in  !N'ew  York. 
But  evidence  should  have  been  admitted  that  her  companion  was  a  lewd 
woman  at  the  time  she  answered  the  defendant's  sister's  summons  to 
**  come  back  into  the  house,  where  you  belong."  The  answer,  "  I  will 
not  I  have  a  right  to  do  as  I  nave  a  mind  to,"  was  ambiguous  in 
itself.  It  might  have  had  any , one  of  various  shades  of  meaning,  some 
of  which  womd  not  and  some  of  which  would  be  inconsistent  with  her 
being  married  to  the  defendant.  For  instance,  it  might  have  meant 
only  a  declaration  of  independence  as  against  the  defendant's  sister.  On 
the  other  hand  it  might  have  meant  a  denial  of  duty  to  any  one  in  the 
house,  including  her  alleged  husband.  If  she  had  been  in  the  company 
of  a  doctor  and  a  sister  <S  charity,  bent  on  an  errand  of  mercy,  it  might 
have  been  construed  one  way ;  if  with  a  prostitute,  it  might  very 
naturally  be  construed  the  other. 

Exceptions  sustained. 


GiBBs  V.  Childs. 

November  24, 1886. 
Ghattbl  Mobtoagb— Tttlr. 

The  execution  and  delivery  of  a  mortgage  on  personal  property  not  in  the  pos- 
sectsion  of  either  mortgagor  or  mortgagee  is  no  evidence  of  title  as  against  a 
stranger  in  possession. 

Action  of  replevin,  to  recover  possession  of  the  sloop  Clwnoe.    At 
the  trial  in  the  superior  court  the  following  facts  appeared :    The 

J»lainti£b  proved  and  read  in  evidence  a  mortgage  of  the  replevied  boat 
rom  Wiluam  H.  Ohadwick,  of  Kantucket,  to  them.  The  plaintiffs 
proved  that  the  boat  was  about  five  tons  burden,  and  had  always  been 
employed  as  a  pleasure  boat  at  Nantucket,  since  she  came  to  Kantucket 
about  four  years  ago.  The  plaintiffs  also  showed  by  the  United  States 
deputy  collector  of  Nantucket  that,  prior  to  the  record  of  the  mort- 
gage, January  9, 1885,  in  the  town  clerk's  office,  the  boat  had  never 
oeen  registered,  enrolled  or  licensed  at  the  port  of  Nantucket.  On 
cross-examination  it  appeared  by  the  records  of  the  said  custom-house 
that  a  license  had  been  issued  to  the  defendant  on  May  16,  1885,  and 
renewed  to  him  in  1886.  There  was  no  other  evidence  of  record  at 
the  custom-house.  The  mortgage  was  duly  recorded  January  9,  1885, 
in  the  office  of  the  town  clerk  of  Nantucket.  On  this  evidence  the 
plaintiffs  rested  their  case.  The  defendant  offered  no  evidence  and 
asked  the  court  to  instruct  the  jury  that  upon  this  evidence  the  action 
could  not  be  maintained,  that  the^  return  a  verdict  for  the  defendant. 
This  the  court  refused,  and,  it  being  conceded  by  the  defendant  that 
the  evidence  was  true,  instructed  the  jury  that  on  this  evidence  the  plain- 
VoL.  VUL  -80 
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tiffs  were  entitled  to  a  verdict    The  jiirv  returned  a  verdict  for  the  plain- 
tiSBy  with  nominal  damages  of  $1.     The  defendant  alleged  excepti<Hi8. 
T.  M.  Stetson  and  S.  B,  Worthy  for  plaintiffs.     J.  Braun^for 
defendant. 

FiBLD,  J.  There  was  no  evidence  that  the  plaintiff  ever  had  poB- 
session  of  the  boat,  or  any  title  to  it,  except  as  mortgagees,  under  a 
mortgage  given  by  William  H.  Chadwick,  on  January  8,  1886,  and 
there  was  no  evidence  that  William  H.  Chadwick  ever  had  poese^ion 
of,  or  any  right  or  title  to  the  boat.  The  plaintiflfe  can  omy  recover 
upon  their  own  title  or  right  of  possession.  The  execution  and  deliveiy 
of  a  mortga^  of  personal  property  are  not  evidence  of  title  to  the 
property  included  in  the  mortgage  against  a  stranger.  Such  an  act  is 
,not  necessarily  an  act  of  domain  over  the  property  itself,  and,  if 
there  is  no  possession  of  the  property  by  either  the  mortgagor  or  mort^ 
gagee,  it  is  with  respect  to  the  defendant,  res  inter  alias.  The  mort- 
gage in  this  case  is  not  an  ancient  document.  If  the  execution,  ddiv- 
erv  and  recording  of  a  mortgage  were  held  to  create  a  prtTna  faoie 
title  to  personal  property  agamst  a  person  in  possession,  tnen  a  prima 
faoie  right  to  the  property  of  another  could  be  created  by  any  one  at 
will.  Chafee  v.  BloMdeU,  Oct.,  1886.  See  Perry  v.  Weeks,  137 
Mass.  584. 

Exceptions  sustained* 


SUPREME  JUDICIAL  COURT  OF  MAINE. 


State  v.  Banks* 

December  9,  1886. 

Practice— CoMMENTmo  on  the  Fact  that  Accused  does  not  Testify. 

The  prosecating  attorney  in  a  criminal  action  is  not  authorised  bj  the  statutes 
of  the  State  to  comment,  in  his  argument  to  the  jury,  upon  the  fact  Uiat  the 
defendant  did  not  testify  in  his  own  behalf.* 

An  appeal  from  the  municipal  court  of  Batli  on  a  complaint  for  the 
violation  of  certain  fish  laws. 

F.  «/.  Baker,  county  attorney,  for  State.  C  W.  Larrabee,  for 
defendant. 

Virgin,  J.  This  is  a  complaint  for  "  using  in  "Winnegance  creek  a 
net  of  less  than  six  inches  mesh,"  in  violation  of  chapter  463,  Priv.  and 
Spec.  Laws  of  1886. 

A  witness  for  the  prosecution  testified  that  he  saw  the  net  when  it 
was  taken  out  and  was  lyin^  on  the  ice,  and  on  measuring  the  mesh 
found  it  to  be  only  three  incnes.  Neither  of  the  defendants  offered  to 
testify.  The  county  attorney  urged  in  argument  to  the  Jury,  that  the 
defendants  sat  in  court,  heard  the  testimony  relating  to  tne  size  of  the 
mesh  and  did  not  take  the  stand  to  deny  it. 

♦See  27  Am.  Rep   142,  note. 
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In  his  chaise  to  the  jnry,  the  presiding  justice,  after  calling  their 
attention  to  the  above  fsjeta  and  instructing  thein,  in  substance,  that  the 
defendants'  silence  was  not  evidence  of  their  ^uilt ;  that  the  jury  must 
act  without  the  defendants'  testimony  ;  that  m  weighing  the  evidence 
as  a  whole  it  might  make  a  difference  whether  they  testified  or  not ; 
that  they  might  own  the  mesh  to.  have  been  less  than  six  inches  when 
it  was  not ;  and  on  the  other  hand  they  might  deny  it,  aud  then  that 
would  be  a  fact  to  act  upon,  but  that  the  jury  had  not  that  fact  before 
them  —  proceeded  as  foUows :  *'  So  that  the  county  attorney  was  per- 
fectly justified  in  calling  your  attention  to  the  absence  of  any  evidence 
on  then*  part  as  witnesses  upon  the  stand  that  their  net  was  not  what 
Mr.  Prisbee  described  it  to  be.  Now  that  is  as  far  as  the  law  allows 
you  to  go." 

Our  opinion  is  that  the  learned  judge  erred  in  allowing  the  jury  to 
go  thus  far. 

In  1864,  for  the  first  time,  a  person  charged  with  commission  of  a  crim- 
inal oflEense  was  made, "  at  his  own  request  and  not  otherwise,  a  compe- 
tent witness."  Stat.  1864,  chap.  280.  After  this  statute  took  ejlect, county 
attorneys,  where  the  accused  did  not  elect  to  testify,  were  allowed  in 
argument  to  comment  on  the  fact  to  the  jury.  State  v.  JSartlett,  66 
Me.  220 ;  State  v.  Lawrence,  67  id.  574 ;  State  v.  Clea/ves,  69  id.  298. 
This  practice  continued  for  fifteen  years ;  and  while  it  operated  favor- 
ably lor  innocent  persons,  it  resulted  disastrously  to  the  guiltv,  who 
would  not  add  perjury  to  the  crime  charged.  l?nereupon  the  legisla- 
ture, behoving  that  the  constitutional  provision  which  declares  that 
**  the  accused  shall  not  be  compelled  to  furnish  or  give  evidence  against 
himself" —  DecL  of  Rights,  §  5  —  like  the  rain  descending  upon  the 
innocent  and  guiltv  alike;  and  looking  to  a  more  careful  protection  of 
this  right,  enacted  that  '^  the  fact  that  the  defendant  in  a  criminal 
prosecution  does  not  testify  in  his  own  behalf  shall  not  be  evidence  of 
his  guilt."     Stat.   1879,  chap.  92,  §  1 ;  Rev.  Stat.,  chap.  134,  §  19. 

We  think  the  intent  of  the  statute  is  that  the  jury,  in  determining  their 
verdict,  shall  entirely  exclude  from  their  consideration  the  fact  that  the 
defendant  did  not  elect  to  testify  —  substantially  as  if  the  law  did  not 
allow  him  to  be  a  witness.  Commonwealth  v.  Harlow,  110  Mass. 
411 ;  Commonwealth  v.  ScoU,  123  id.  241 ;  S.  C,  25  Am.  Rep.  81. 
This  the  jury  could  not  do  under  the  instructions.  The  other  questions 
raised  are  settled  in  State  v.  Adams. 

Exceptions  sustained. 

Pbtbes,  Ch.  J.,  Danfobth,  Libbey,  Foster  and  Haskell,  J  J.,  con^ 
curred. 


State  v.  Adams. 

December  9,  1886. 

Criminal  PtfAcncB  and  Pleading  —  Appermation  —  Complaint  for  Viola- 
tion OP  Fish  Laws. 

A  certificate  of  the  magistrate  implies  that  the  complainant  had  conscientioua 
scruples  against  taking  an  oath,  when  it  says  that  he  affirmed  to  the  truth  of 
the  complaint. 

When  the  jurat  recites  that  complainant  made  oath,  or  affirmed,  the  con- 
elusive  presumption  is  that  it  was  done  according  to  law. 
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The  proYistons  of  statute  1885,  chapter  262,  do  not  apply  to  those  of  Special 
Statute  1885,  chapter  468,  and  hence  to  coUvict  one  of  taking  bass  from  Winne- 
gance  creek  in  violation  of  the  latter  statute  it  need  not  be  shown  that  the 
notices  provided  bv  the  former  statute  were  posted. 

A  complaint  under  chapter  468  for  using  prohibited  nets  need  not  allege  the 
owner's  name;  and  it  will  not  be  bad  for  duplicity  if , after  setting  out  the  offense  of 
using  nets  prohibited  bj  section  8,  it  also  alleges  the  unlawful  kuling  of  baas  under 
section  5,  without  laying  any  venue —  the  latter  may  be  rejected  as  surplusage. 

A  complaint  under  section  8  is  valid  although  it  alleges  the  forfeiture  in  uie 
future  tense. 

F.  J.  Buher^  county  attorney,  for  State.  A.  N.  Williamsj  for 
defendant. 

YiBOiNy  J.  The  first  objection  is  that  it  does  not  appear,  either  in  the 
body  of  we  complaint  or  in  the  jurat,  that  the  complainant  was  "  con- 
scientiously Bcmpulous  of  taking  an  oath."  Article  1,  section  5  of  the 
Constitution  authorizes  the  issumg  of  warrants  on  complaints  '^sup- 
ported by  oath  or  affirmation."  And  "  when  a  person  required  to  be 
sworn  is  conscientiously  scrunulous  of  taking  ah  oath,  he  majr  affirm  " 
—  B.  S.,  chap.  1,  S  7  —  "  unaer  the  pains  and  penalties  of  perjury  with 
the  same  force  ana  effect  as  an  oath."    B.  S.,  chap.  82,  §  104. 

The  magistrate  is  to  determine  whether  the  complainant  has  such 
ficruples;  and  on  being  affirmatively  satisfied  that  he  nas,  to  permit  him 
to  affirm  in  the  form  prescribed.  The  magistrate's  certificate  that  the 
complainant  affirmed  necessarily  and  conclusively  implies  that  he  did 
entertain  such  scruples  and  was,  therefore,  permitted  to  affirm.  HaU 
V.  MoxiCy  8  Mete.  251-54.  And  it  seems  an  indictment  is  good  whidi 
purports  to  be  found  by  the  grand  jurors,  "  upon  their  oath  or  affirma- 
tion," some  of  whom  affirmed.  (Jam.  v.  JPlaher^  7  Gray,  492.  We 
are  aware  that  the  court  in  New  Jersey  has  held  otherwise :  but  the 
same  court  said  that  ^'  were  the  question  now  to  arise  for  the  first  time, 
we  should  hesitate  before  we  gave  it  our  sanction,  but  feel  ourselves 
bound  to  adhere  to  the  rule  established  by  the  court  on  previous  occa- 
sions."   State  V.  Harris^  7  N.  J.  L.  861. 

Whether  the  complainant  makes  oath  or  affirms  to  the  truth  of 
the  all^ations  in  the  complaint,  the  jurat  need  not  certify  the  mode 
and  manner  in  which  the  magistrate  administered  it.  When  it  recites 
that  the  complainant  either  made  oath  or  affirmation  to  the  all^ations, 
the  conclusive  presumption  is  that  it  was  done  according  to  law.  LU^ 
coin  V.  Taunt.  Cop.  Manuf.  Co.j  11  Gush.  440 ;  Home  v.  HaverhMy 
113  Mass.  844. 

The  provisions  of  Public  Laws  of  1885,  chapter  262,  do  not  apply 
to  those  of  chapter  463,  Private  and  Specific  Laws  of  1885.  Althou^n 
the  latter  statute  applies  to  particular  waters,  it  is  a  public  statute  in  its 
character  and  prohibits  all  persons  alike  from  taking  bass  therefrom 
during  all  seasons  of  the  vear  except  in  the  months  of  January  and 
February ;  and  in  those  all  persons  may  take  them  with  impunity,  pro- 
vided tiiey  observe  the  regulations  and  restrictions  prescribed  as  to  the 
nets  used  therefor,  and  provided  also  that  they  do  not  set  their  nets  in 
the  fiood  gates  of  the  mill-dam :  no  person  or  association  having  any 
special  benefit  thereunder,  and  nence  having  no  inducement  to  post  and 
maintain  the  prescribed  notices^  ¥rithout  wmch  no  prosecution  can  be 
maintained. 
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The  former  statute  is  predicated  of  benefits  of  special  rights  secured 
to  individuals  or  associations,  who,  therefore,  have  inducements  to  post 
and  maintain  notices  thereof ,  to  the  end  that  they  may  enforce  their  rights 
against  those  of  the  public  who  may  violate  the  provisions  by  which 
such  rights  are  protected. 

Section  3  is  leveled  against  the  owner  by  way  of  forfeiting  his 
nets  "  which  do  not  have  his  name  in  legible  characters  branded  or 
carved  on  a  wooden  buoy,'*  etc. ;  and  section  6  adds  a  forfeiture  of  $25. 
But  section  3  also  reaches  one  who  is  not  the  owner,  but  uses  such  a  net 
as  is  therein  prohibited.  Hence  ownership  need  not  be  alleged,  the 
all^ation  of  use  being  sufficient. 

^e  complaint  is  not  bad  for  duplicity.  To  the  forfeiture  of  $25 
for  a  violation  of  any  of  the  provisions  of  sections  1,  2  and  3,  section  5 
adds  "a  further  sum  of  $5  for  every  bass  ill^ally  caught  and  killed,'* 
bv  way  of  aggravation  of  those  offenses,  like  a  second  conviction  under 
ICevised  Statutes,  chapter  27.  But  as  no  venue  is  laid  in  the  allegations 
setting  out  the  killing,  it  may  be  rejected  as  surplusage,  the  complaint 
for  usmff  the  net  without  the  prescribed  attachments  being  sumdent 
for  the  forfeiture  of  $25. 

Following  the  language  of  the  statute  as  *to  the  forfeiture  and 
adopting  the  future  tense  is  not  such  pleading  as  the  court  would 
recommend  as  a  precedent,  but  we  do  not  think  it  is  fatal. 

Judgment  for  the  State  for  $25  and  costs. 

Petbbs,  Oh.  J.,  Danfobth,  Foster  and  Hasksll,  JJ.,  concurr^. 

Exceptions  overruled. 

Pabohbb  v.  Saoo  and  Biddefobd  Savings  Bans. 

December  10,  1886. 
GiVT— Causa  Mortis. 

To  make  a  valid  gift  catua  mortis  it  most  be  made  daring  some  illness  or  perils 
and  in  expectation  of  death  therefrom,  which  most  take  place.* 

S.  Fai/rfiddj  for  plaintifE.    E.  P.  BwmJiamy  for  defendant. 

Emebt,  J.    The  money  sued  for  unquestionably  belouged  to  the 

SlaintifPs  intestate  in  his  ufe-time.  He  earned  the  money  and  it  was 
eposited  in  the  defendant  bank,  as  his  money,  and  for  his  benefit.  It 
would  pass  upon  his  death  to  his  administrator,  if  he  did  not  effectually 
dispose  of  it  in  his  life-time. 

It  is  not  claimed  that  he  made  any  gift  inter  vivos,  but  it  is  claimed, 
that  by  causing  to  be  made  upon  the  bank  ledger  the  entrv,  ^'  payable 
also  to  Mrs.  Leavitt  in  case  of  death  of  H.  Peters,"  he  made  an  effect- 
ual gift  c(msa  mortis.  Such  gifts  are  not  to  be  favored,  as  they  conflict 
with  the  general  policy  of  the  law  relating  to  the  disposition  of  the 
estates  of  deceased  persons.  To  be  valid  and  take  the  propertv  out  of 
the  general  law  oi  administration  of  estates,  the  gift  must  be  made 
during  some  illness  or  peril  of  the  donor,  and  in  contemplation  and 
expectation  of  death  from  .the  illness  or  peril,  and  death  must  also  ensue 
therefrom.  Weston  v.  Higkt,  17  Me.  287;  S.  C,  86  Am.  Dec  250; 
Grymes  v.  Hone,  49  N.  Y.  17 ;  S.  0.,  10  Am.  Rep.  313. 

*&ee  6  East.  Rep'r,  leO;  5  id.  747. 

Digitized  by  VjOOQIC 


638  Thb  £a8Tebn  Rbpobtek.  [Me. 

This  case  does  not  disclose  such  circamstances,  and  this  attempted 
gift  was,  therefore,  ineffectual.  The  money  belongs  to  the  administrator. 

Defendant  defaulted. 

Damages  to  be  assessed  by  the  court  at  nisiprius. 

Pbtbbs,  Ch«  J.,  Walton,  YiBam,  Libbbt  and  Haskell^  JJ.,  con- 
curred. 


Gray  v.  Buck. 

December  10,  1886. 

Ship  and  Shippino— Marine  Insurauce— Action  fob  Monst  Collected  by 
ONE  Owner  for  Himself  and  Others. 

The  ship's  hasband  bj  agreemeiit  insured  the  interests  of  two  other  ownere 
with  his  own  and  collected  the  whole  insurance  for  a  loss.  HM,  that  each  of 
the  others  whose  interest  was  thus  insured  could  maintain  an  action  against  the 
ship's  husband  for  his  proportional  part  of  the  insurance  money  thus  coUected. 

On  exceptions  to  the  ruUug  of  the  court  in  ordering  a  nonsoit.  The 
opinion  states  the  case  and  material  facts. 

Charles  P.  Stetson,  for  plaintiflE.      Wiswell  <&  King,  for  defendant. 

Emert,  J.  In  this  case  there  was  evidence  from  which  a  jniy  might 
find  the  following  as  facts : 

The-  brig  "  Isaac  Carver  "  was  practically  owned  in  the  following 
proportions:  Mark  Gray,  plaintiff,  one-eiffhtn;  "Wm.  L.  Swaaey,  one- 
eigqth;  Joseph  L.  Buck,  aefendant,  one-iourth;  and  O.  M.  Gray,  the 
master,  one-hialf.  The  master's  part  was  held  by  the  plaintiif,  await- 
ing payment  therefor,  but  that  naif  is  not  involved  in  this  case.  O. 
M.  Gray  procured  insurance  on  his  half  independently  of  tie  other 
owners,  mark  Gray,  the  plaintiff,  applied  to  the  defendant,  who  wira 
agent  for  the  vessel,  to  procure  some  insurance  on  his  eighth.  Swaeey 
^o  made  a  similar  application  to  the  defendant  as  to  his  one-eigbth. 
It  was  agreed  that  the  defendant  should  procure  an  insurance  of 
$1,600,  for  himself,  Swasey  and  the  plaintiff,  on  their  half  of  the  ves- 
sel, to  be  divided  among  them  in  proportion  to  their  interests  in  that 
half.  The  defendant  thereupon  procured  the  insurance,  and  upon  the 
subsequent  loss  of  the  vessel  collected  the  entire  insurance.  The 
plaintiff  after  demanding  one-fourth  of  the  sum  collected,  brought  tins 
suit  to  recover  it. 

The  only  objection  urged  to  the  maintenance  of  the  action  upon  the 
foregoing  facts  is  the  non- joinder  of  Swasey  as  a  co-plaintiff. 

We  do  not  think  the  interests  of  the  plaintiff  and  of  Swasey  were 

i'oint.  They  were  not  partners.  Each  owned  his  share  individaallyi 
Cach  could  insure  his  share  separately,  or  leave  it  uninsured  without 
affecting  the  other.  The  plaintiff  and  Swasey  did  not  jointly  request 
the  de^ndant  to  procure  insurance  upon  any  joint  interest.  £ach 
applied  for  himself  and  for  insurance  upon  his  own  separate  share. 
The  defendant  made  similar  arrangements  with  each  about  the  insur- 
ance. He  could  have  made  different  arrangements.  The  similarity  of 
the  contracts  does  not  weld  them  into  one  joint  contract  We  think 
each  promisee  can  maintain  his  separate  action  for  his  share  of  the 
insurance.     Owvngs  v.  Owi/ngs^  1  Harr.  &  Gill  (Md.)  484;  Dxmham  v. 
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GiUiSj  8  Mass.  462;  Bimn  v.  Wisnerj  3  Gaines,  54;  EaU  v.  Zeigh^ 
8  Oranch,  50. 

The  ease  of  White  v.  CtirtiSy  35  Me.  534,  relied  upon  by  the  defend- 
ant, is  different  from  this  case.  In  that  case  the  insurance  was  upon 
the  freight  in  which  all  the  owners  had  a  common  interest.  They  had 
a  common  interest  in  the  profit  or  loss  of  the  venture.  The  defendant 
was  not  an  owner  and  had  no  share  in  the  venture.  He  procured  the 
insurance  for  the  joint  account  of  the  owners,  and  there  was  no  evi- 
dence, as  there  was  in  this  case,  of  any  separate  contract  with  either 
owner. 

Exceptions  sustained. 

Actions  to  stand  for  trial. 

Pffkbs,  Ch.  J.,  Walton,  Danfobth,  Foster  and  HASKBrj*,  JJ., 
concurred. 


LovmEY  V.  New  Brunswick  Railway  Company. 

December  10,  1886. 

Railroads — Fires — Nbolioencb. 

The  owner  of  personal  property  cannot  recover  for  damages  thereto  by  fire, 
communicated  by  a  locomotive,  from  the  railroad  company,  except  upon-proof  of 
negligence  on  the  part  of  the  company,  and  that  the  fire  was  caused  by  such  neg- 
ligence.* 

On  motioQ  by  the  defendant  to  set  aside  the  verdict. 

Madigcm  dk  Bowuoorth^  for  plaintiff.  WUaon  cfe  Woodard,  for 
defendant. 

Emery,  J.  If  this  case  were  within  section  64  of  chapter  51  of  the 
Kevised  Statutes  the  burden  would  still  be  upon  the  plaintiff  to  prove 
that  the  fire  which  consumed  his  sleepers  was  communicated  by  the 
defendant's  locomotive  engine.  The  only  evidence  we  find  of  such  a 
communication  is  the  fact  that  the  fire  was  discovered  in  Shaw's  bam 
— ^from  which  it  spread  to  the  sleepers  —  within  a  few  minutes  after  the 
passa^  of  the  engine.  It  may  be  doubted  if  that  alone  is  sufficient 
proof 

But  the  case  is  not  within  the  statute  above  cited,  and  the  judge  so 
instructed  the  jury.  The  instruction  was  correct.  The  statute  does 
not  include  movable  articles,  that  are  only  temporarily  left  near  the 
raUroad  track,  and  are  liable  to  be  changed  at  any  time.     Chapman  v. 

A.  (b  St.  L.  R.  Co.,  37  Me.  92;  PraU  v.  Same,  42  id.  579. 

The  burden  upon  the  plaintiff,  therefore,  was  to  prove,  not  only  that 
tlie  fire  was  communicated  by  the  engine,  but  also  that  the  defendants 
were  guilty  of  negligence,  and  their  negligence  was  the  cause  of  the 
communication  of  the  fire.  The  communication  of  the  fire  alone  does 
import  negligence.  Nor  does  the  proof  of  negligence  alone  import 
that  it  was  the  cause  of  the  fire.  The  negligence  must  be  proved.  Its 
relation  as  the  efficient  cause  of  the  fire  also  must  be  proved.     Pierce 

♦See  6  East.  Rep'r,  4,  6;  10  Enff.  Rep.  25;  5  id.  277;  2  id.  493;  PenpevB  v.  MU- 
souH,  etc.,  B.  B.  Co.,  67  Mo.  715;  S.  C,  29  Am.  Rep.  578;  Hbag  v.  Lake  Shore,  etc,, 

B.  B.  Go„S5  Penn.  St.  298;  S.  C,  27  Am.   Rep.  653;  Lehigh  Valley  B.  B.  Co.  v. 
MeKeen,  90  Penn.  St.  122;  3.  C,  35  Am.  Rep.  644. 
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RaUroads,  437 ;  Shdchn  v.  Hudson  R.  B.  R.,  14  N.  T.  218  ;  8.  0.,  67 
Am.  Dec.  155  ;  BacKdder  v.  Heagcm^  18  Me.  82 ;  Stwrgia  v.  RoNnniy 
62  id.  289 ;  Lesan  v.  Maine  Cent.  R.  R.,  77  id.  85 ;  8.  0.,  2  East 
Rep'r,  100 ;  StaU  v.  8cme,  77  Me.  538 ;  8.  0.,  ,Ea8t.  EepV. 

In  this  ease  we  find  no  evidence  of  such  negligence,  nor  of  its  cas- 
ual relation.  It  is  nreed  in  the  argoment  for  the  plaintiff  that  the 
dampers  were  probably  open  or  warped,  or  that  ignited  ooah  may 
have  been  blown  oat  of  the  ash-pan,  or  that  the  smoke-stack  miffht  not 
have  had  proper  appliances  to  arrest  sparks.  We  do  not  find  the  evi- 
dence of  tnem,  however.  Indeed,  what  evidence  there  was  upon  tluBse 
points  seem  to  negative  the  plaintiff's  suggestion. 

The  verdict  seems  to  us  dearly  against  the  law  and  evideix^y  and  it 
should  be  set  aside. 

If  it  be  suggested  that  it  is  difficult  to  prove  negligence  in  sach  a 
case,  and  that  the  rules  of  law  above  stated  are  a  haraship  upon  the 

Slaintiff,  and  those  situated  as  he  is,  it  should  be  remembered  that  the 
efendants  were  pursuing  in  a  lawful  manner  a  lawful  business,  and 
one  useful  to  the  entire  community.  It  is  the  general  rule  of  law  that 
one  engaged  in  a  lawful  business,  and  acting  in  a  lawful  manner,  is  lia- 
ble for  such  injuries  only  as  are  caused  bv  his  negligence.  In  some 
actions  against  individuals  it  may  be  difficult  to  prove  that  the  defend- 
ant was  negligent,  and  that  his  negligence  caused  the  injury^  but  that 
difficulty  would  be  no  good  reason  for  changing  the  rule.  BcuJkdder 
V.  Heagan  and  St^urgia  v.  RoNnnSy  supra. 
Vercuct  set  aside.    New  trial  grants. 

Pbtbbs,  Oh.  J,,  Walton,  Danfobth,  Fostsb  and  TTA»ingr.Ti»  JJ., 
concurred. 


lasBBY  V.  Bbowk 
December  10,  1886. 

STATUTIB  of  LllOTATIONS  —  PAYMENT  —  ACOOUNT-BOOKS. 

The  entry  of  a  pajment  by  a  debtor  on  account,  in  the  handwriting  of  a 
deoeafled  creditor  upon  his  account- books,  is  not  competent  eyidenoe  of  a  ptj- 
ment  to  remove  the  bar  of  the  statute  of  limitations.* 

Davis  <6  BaUey^  for  plaintifiE.  Barker^  Vose  <b  Barker^  for  defend- 
ant. 

Emsbt,  J.  This  is  an  action  by  a  surviving  partner  on  an  aooount 
stated.  Assuming  the  (account  stated  to  be  safiiciently  proved,  the 
action  thereon  is  admittedly  barred  by  the  statutes  of  limitation,  unless 
the  bar  is  removed  by  what  are  claimed  to  be  partial  payments. 

The  burden  of  proving  such  payments  is  on  the  plainti£^  and  the 
only  evidence  of  tnem  he  offers  are  the  entries  of  them  as  credits  on 
the  partnership  books  of  the  plaintiff's  firm  in  the  handwriting  of  the 
deceased  partner.  Are  such  entries  of  credits  admissible  to  prove  a 
partial  payment  by  def en'dant  for  the  purpose  of  removing  the  statute 
par,  and  if  admissible  are  they  sufficient  evidence  for  that  purpose? 

Where  a  person  enters  upon  books,  in  regular  course  of  basiness, 

*See  7  W^ait's  Act  and  Def.  802;  Abb.  Trial  Ey.  8d6. 
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what  he  himself  does  from  day  to  day,  such  entries  in  certain  cases  are 
received  as  some  evidence  that  the  things  were  actually  done.  This, 
however,  is  an  exception  to  the  general  rules  of  evidence,  and  is  con- 
fined in  narrow  limits.  It  is  said  by  Bigblow,  Ch.  J.,  in  Tonmsend 
Bank  v.  Whitney^  3  Allen,  455,  that  "  a  party  is  never  permitted  to 
introduce  entries  made  by  himself  in  support  of  his  own  case,  except 
where  they  are  offered  to  prove  charges  in  shop-books."  We  have  found 
no  case  admitting  entries  of  things  purporting  to  be  done  by  other  per- 
sons who  were  antagonistic  to  him  making  the  entry. 

On  the  other  hand,  such  entries  as  are  offered  in  this  case  were 
offered  and  excluded  in  Hancock  v.  Gook^  18  Pick.  30.  The  opinion 
of  Chief  Justice  Shaw,  in  that  case,  we  think  states  the  law  correctly, 
and  ^ives  sound  and  satisfactory  reasons. 

It  IS  true  that  it  was  formerly  held,  prior  to  any  statute  upon  the  sub- 
ject, that  an  indorsement  made  by  the  nolder  on  a  note  of  a  payment 
thereon,  such  indorsement  being  made  before  the  debt  was  barred,  was 
some  evidence  of  such  payment  at  the  date  of  the  indorsement.  CoMn 
V.  Buoknamy  12  Me.  471.  The  doctrine  of  that  case  was  soon  after 
overthrown  by  statute  — R.  S.  1841,  chap.  146,  §  23,  nowR.  S.  1883, 
chap.  81,  §  100  —  which  declared  that  such  indorsement  shall  not  be 
sufficient  evidence.  We  do  not  find  that  the  rule  of  that  case  was  ever 
extended  beyond  indorsements  on  the  written  evidence  of  debt.  We 
do  not  think  it  should  be.  An  indorsement  upon  the  note,  or  other 
written  evidence  of  the  debt,  necessarily  operates  as  a  payment,  and  to 
reduce  the  debt  jE>re>  tanto.  It  becomes  a  part  of  the  note.  Mere  credits 
upon  a  book  have  no  such  effect.  The  distinction  between  the  two 
cases  is  fully  recognized,  and  stated  in  Hancock  v.  Cooky  9upra. 

Plaintiff  nonsuit. 

Pbtsbs,  Oh.  J.,  Walton,  Danforth,  Foster  and  Haskell,  JJ., 
concurred. 


Peaks  v.  Mo  A  vet. 

December  10,  1886. 

Eqtjitt  Practice. 

When  the  answer  to  a  bill  in  equity  alleges  a  fact  in  aroidance  of  the  biU,  the 
burden  is  on  the  respondent  to  establish  it' by  evidence. 

Where  the  answer  is  not  required  by  the  bill  to  be  upon  oath,  it  can  hare  na 
effect  as  eyldence. 

Bill  to  redeem. 

Joeeph  B.  Psaksj  for  plaintiff.    Ira  W.  BamSy  for  defendant. 

Per  OcBLiM.  The  evidence  for  the  complainant  establishes  his 
right  to  a  decree  for  the  redemption  of  the  mortgage,  if  the  right  to 
redeem  has  not  been  foreclosed.  This  is  not  questioned  by  the  respond- 
ent. She  alleges,  however,  in  her  answer  a  foreclosure  by  entry  in  the 
presence  of  two  witnesses.     Bev.  Stal,  chap.  90,  §  3,  p.  4. 

The  case,  as  made  up  and  sent  to  the  law  court,  does  not  contain  an  v 
evidence  of  any  such  loredosnre,  nor  of  any  possession  under  it.  The 
answer  is  not  required  by  the  bill  to  be  upon  oath,  and,  therefore,  can 
Vol.  VIIL— 81 
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have  no  effect  as  evidence.  Rev.  Stat.,  chap.  77,  §  15 ;  Clay  v.  TowUj 
78  Me.  86,  88;  S.  C,  4  East.  Rep'r,  202. 

The  allegation  being  in  avoidance  of  the  bill,  the  borden  is  on  the 
respondent  to  establish  it  bv  evidence.    BradUy  v.  VfM^  53  Me.  462. 

The  respondent's  connsef  has  sent  us  with  his  brief  a  register's  copy 
of  the  certificate  of  entry.  If  this  could  now  be  received  as  evidence, 
there  is  still  lacking  any  evidence  that  the  possession  was  continued  for 
three  years,  as  required  by  section  4  of  chapter  90,  Revised  Statutes. 

It  is  adjudged  that  the  '^  complainant  is  entitled  to  redeem  with  costs, 
and  that  tne  case  be  sent  to  a  master  to  determine  the  amount  due." 


Patten  v.  Paul. 

December  10.  1886. 
New  Trial. 

A  new  trial  will  not  be  granted  when  there  was  eyidence  which,  if  beUflfBd, 
warranted  the  jury  in  rendering  the  verdict  they  did. 

On  the  plaintiffs  motion  to  set  aside  the  verdict. 

TF.  KnovMoUy  for  plaintiff.     Thompson  cfe  Duivton^  for  defendants. 

Peb  Curiam.  The  plaintiffs  team  was  stationary.  The  defendant's 
team  was  in  motion.  The  rear  end  of  defendant's  axle  caught  in  the 
off  hind  wheel  of  plaintifl's  wagon.  The  defendant  put  in  some  evi- 
dence that  plaintiffs  team  was  standing  crosswise  or  quarterinfi;  the 
road,  with  the  off  hind  wheel  in  the  middle  of  the  horse  path,  and  that 
defendant  had  to  pass  around  the  wheel  out  to  the  right  nearly  into  the 
ditch.  It  was  also  testified  for  defendant  that  the  collision  was  caused 
by  the  plaintiffs  horse  suddenly  backing  the  plaintiffs  wagon  against 
the  defendant's  wagon  at  the  moment  of  passing.  This  testimony,  if 
believed,  would  warrant  a  verdict  for  defendant. 

Motion  overruled.    Judgment  on  the  verdict. 


HiLBORN  V,  BUGKNAH. 

December  9,  1886. 

Drmsss— Threats  of  Prosbcution. 

It  is  not  duress  for  one  who  l)elieves  that  he  has  been  wronged  to  threaten  the 
wrong- doer  with  a  civil  suit.  And  if  the  rule  includes  a  violation  of  the  ciioi- 
inal  law,  it  is  not  duress  to  threaten  him  with  a  criminal  prosecution.* 

On  motion  of  defendants  to  set  aside  the  verdict. 

Dana  cfe  Eaty  and  Savage  cfe  Oakes^  for  plaintiff  J.  N.  Lihby 
and  J.  P.  Swasey^  for  defendants. 

Walton,  J.  The  plaintiff  claims  that  the  defendants  obtained 
$1,075  from  him  by  duress;  and  he  has  recovered  a  verdict  for  that 
amount  with  interest. 

The  only  question  we  find  it  necessary  to  consider  is  whether  this 
verdict  is  not  so  clearly  against  the  weight  of  evidence  as  to  make  it 
the  duty  of  the  court  to  set  it  aside  and  grant  a  new  trial. 

*  See  6  East.  Rep'r,  163. 
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We  think  it  is.  In  the  opinion  of  the  court  the  evidence  falls  very 
far  short  of  establishing  duress. 

The  case  shows  that  the  defendants  had  lost  large  quantities  of  meal 
from  their  mill,  and  that,  with  the  aid  of  a  detective,  they  had  obtained 
such  proof  as  satisfied  them  that  the  plaintiff,  in  collusion  with  the 
miller,  had  taken  much,  if  not  the  whole  of  it.  The  plaintifi^  did  not 
denv  that  he  had  taken  a  portion  of  the  missing  meal,  but  denied  that 
he  had  taken  so  large  a  quantity  as  the  defendants  claimed  to  have 
fest.  The  defendants  claimed  that  by  a  comparison  of  the  amount  of 
com  delivered  at  the  mill,  with  the  amount  of  meal  returned  to  them, 
after  making  a  proper  allowance  for  shrinkage  in  grinding,  it  appeared 
that  in  three  years  and  a  half  they  had  lost  not  less  than  twenty-three 
hundred  bushels;  and  they  estimated  their  pecuniary  loss,  including  the 
expenses  of  the  investi^tion,  at  $2,000.  After  a  negotiation  which 
lasted  the  greater  part  of  two  days,  the  defendants  finaUy  consented  to 
make  a  discount  of  $500,  and  to  take  security  from  the  miller  for 
$425,  leaving  $1,075  for  the  plaintiff  to  pay.  To  this  the  plaintiff 
assented,  and  the  matter  was  so  compromised  and  settled. 

The  plaintiff  now  claims  that  this  settlement  was  obtained  by  duress, 
and  that  be  is  entitled  to  recover  back  the  money  paid  by  him  on  that 
ground.  In  the  opinion  of  the  court,  as  already  stated,  the  evidence 
faUs  very  far  short  of  establishing  duress.  The  plaintiff  was  at  no 
time  arrested.  He  was  not  in  express  terms  threatened  with  arrest. 
It  may  be  true,  as  contended  by  his  counsel,  that  he  was  made  to 
believe  that  he  would  be  arrested  if  he  did  not  settle ;  but  no  direct 
threats  of  arrest  were  made.  But  suppose  such  threats  had  been  made ; 
suppose  that,  instead  of  leaving  it  to  inference,  he  had  been  told  in  so 
manv  words  that,  if  he  did  not  settle,  he  would  be  prosecuted  both 
civilly  and  criminally  —  still  such  threats,  under  the  circumstances  dis- 
closea  in  this  case,  would  not  constitute  duress.  It  is  not  duress  for 
one  who  believes  that  he  has  been  wronged  to  threaten  the  wrong-doer 
with  a  civil  suit.  And  if  the  wrong  includes  a  violation  of  the  criminal 
law,  it  is  not  duress  to  threaten  him  with  a  criminal  prosecution.  It  is 
not  to  be  supposed  that  a  man  smarting  under  the  sense  of  wrong  and 
injury,  such  as  the  defendants  iji  this  case  had  suffered,  will  not  ose 
some  SQch  threats.  It  is  not  in  human  nature  to  exercise  such  restraint 
It  is  unreasonable  to  expect  it,  and  the  law  does  not  require  it.  The 
law  regards  it  as  the  duty  of  every  one  who  knows  of  the  commission 
of  a  crime,  to  take  measures  to  have  the  offender  brought  to  justice; 
and  it  does  not  involve  itself  in  the  absurdity  of  making  it  unlawful  for 
one  to  express  to  the  offender  an  intention  of  doing  what  the  law 
makes  it  his  duty  to  do.  There  can  be  no  doubt  that  the  defendants 
believed,  and  had  reason  to  believe,  that  they  were  sufferers  by  the 
plaintiff's  wrong.  By  collusion  with  their  miller,  he  had  taken  their 
corn  or  meal  without  their  knowledge  or  con  jbnt,  and  had  not  accounted 
to  them  for  it.  He  knew  better  tnan  thev  how  much  he  had  taken. 
He  consented  to  pay  them  $1,075 ;  and,  in  tne  opinion  of  the  court,  the 
evidence  fails  to  disclose  any  legal  or  equitable  ground  for  his  recover- 
ing it  back.  In  support  of  this  conclusion  it  is  only  necessary  to  refer 
to  two  recent  decisions  of  this  court.     Ha/rvKm  v.  Harmon^  61  Me. 
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227 ;  8.  C,  14  Am,  Eep.  556 ;  HigginsY.  Braim^  78  Ma ;  S.  O.,  6  East 
Rep'r,  163. 

Motion  sustained.    Verdict  set  aside.     New  trialgranted. 

Petebs,  Oh.  J.,  ViBoiN,  LiBBEY,  Emeby  and  ElIsksll,  J  J.,  con- 
corred. 


State  v.  Fenlason. 

December  18,  1886. 

GBDfnf  AL  Law  —  Evidence  of  Threats  to  Burn  Bttildino  —  Practice  —  Alibi 
—  Verdict  — New  Trial. 

In  the  trial  of  an  indictment  for  arson,  evidence  of  threats  by  the  accuaed  to 
bum  the  same  building  he  is  charged  with  burning  is  admissible. 

When  the  presiding  justice  in  his  charge  misstates  a  fact,  or  that  it  was  not 
controverted  when  in  truth  it  was,  his  attention  should  be  called  to  the  mistake 
before  the  jury  retire. 

An  alibi  is  completely  established  only  when  it  is  shown  that  the  defendant 
was  so  far  from  tne  scene  of  action  as  to  render  it  impossible  that  he  oould  hare 
participated. 

Sending  blank  forms  of  a  verdict  to  the  jury  after  twelve  o'clock  Saturday 
night,  with  instructions  to  seal  up  their  verdict  when  agreed,  is  not  a  sufficient 
cause  for  a  new  trial. 

Nor  is  any  irregularity  in  receiving,  recording  and  affirming  the  verdict  a  cause 
for  setting  it  aside,  when  the  parties  were  present  and  made  no  objections  at  the 
time. 

This  was  an  indictment  in  which  it  is  set  forth  in  the  first  and  third 
counts  that  the  respondent,  a  "dwelling-house,"  in  the  ni^ht-time, 
feloniously,  willfully  and  maliciously  did  set  fire  to,  "  and  the  said  dwell- 
ing-house," "  by  the  setting  of  such  fire  in  the  night-time,  did  felo- 
niously, willfully  and  maliciously  bum  and  consume,"  and  in  the  second 
and  fourth  counts  it  is  set  forth  that  the  respondent  "  a  certain  building 
called  a  barn,"  "  in  the  night-time,  feloniously,  willfully  and  maliciously 
did  set  fire  to  with  intent^'  "  a  dwelling-house  "  "  to  bum  and  consume, 
and  that  by  the  kindling  of  said  fire  and  bnrning  of  said  bam,  the  said 
dwelling-house  was,"  "in  the  night-time,  feloniously,  willfully  and 
maliciously  burnt  and  consumed ; "  and  it  is  further  set  out,  in  the  first 
and  second  counts,  that  the  dwelling-house  and  bam  were  the  property 
of  Mary  L.  Munson,  and  in  the  thini  and  fourth  counts  that  said  house 
and  bam  were  the  property  of  Frederick  Munson. 

John  H.  Gray,  called  by  the  State,  testified  on  direct  examination  that 
he  had  a  conversation  with  Devereaux  Fenlason  in  the  spring  of  1885. 
He  was  talking  over  the  matter  of  the  trouble  between  nis  uncle  Still- 
man  and  aunt  Sophronia ;  he  said  if  his  aunt  Soplironia  got  that  prop- 
erty away  from  Stillman  that  the  buildings  would  be  burned.  1  told 
him  to  be  careful  how  he  talked ;  that  the  town  had  a  mortgage  on  that 
roperty  and  the  mortga^  and  notes  were  in  my  hands,  and  he  said  he 
_id  not  care  if  they  had.  nevertheless  there  would  be  a  brand  put  in 
inside  of  two  months.  That  was  in  reference  to  the  same  premises 
upon  which  Munson  afterward  lived,  which  were  burned. 

The  respondent  objected  to  the  conversation,  but  the  objection  was 
overruled,  and  exception  duly  taken.  In  the  charge  to  me  jury  the 
court  used  the  language  following,  to-wit : 

"  I  do  not  understand  that  there  is  any  controversy  here  in  regard  to 
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this  fact ;  that  the  dweUing-honse  of  Mrs.  Mnnson  was  burned  in  the 
night-time  of  the  seventeenth  of  July  last  I  do  not  understand  to  be 
controverted ;  nor  do  I  understand  that  it  is  materiallj  controverted 
that  it  was  done  by  some  person  with  the  criminal  intent,  willfully  and 
maliciously." 

The  respondent  takes  exception  to  this  expression  of  opinion,  but  no 
objection  was  made  nor  exception  taken  before  the  jury  retired,  and  no 
such  contention  was  made.  In  the  charge  to  the  jury  the  court  made 
use  of  the  following  expression,  namely : 

^^  I  had  supposed  that  an  oiiH  consisted  in  proving  the  prisoner  so  far 
away  from  tne  commission  of  the  crime  that  it  would  be  mipossible  for 
him  to  participate  in  it." 

To  this  insl3-uction  the  respondent  alleged  exception. 

The  case  was  committed  to  the  jury  at  about  six  o'clock  Saturday 
evening.  After  being  out  some  time  the  jury  were  brought  into  court 
and,  after  further  instruction  from  the  court,  were  requirea  to  retire  and 
consider  the  case  further.  This  was  about  eleven  o'clock  Saturday 
evening.  After  twelve  o'clock  Saturdav  night,  at  about  half-past  twelve 
o'clock,  on  the  Lord's  day,  the  court  still  being  in  open  session,  the  court 
directed  the  officer  to  give  to  the  jury  blank  ^rms,  with  directions  that 
when  they  <^BTeed  upon  a  verdict  they  should  make  it  in  writing,  and 
seal  it  up.  The  respondent  and  his  attorney  were  present  when  this 
direction  and  instruction  was  given,  and  they  neither  objected  or  assented 
to  it.  Early  on  the  morning  of  the  Lord's  day  the  jury  agreed  upon  a 
verdict  in  writing,  in  the  words  following,  namely : 

"  The  jurv  find  the  respondent  is  guilty  in  manner  and  form  as 
charged  against  him  in  the  second  count  of  the  indictment,  and  not 
guilty  as  charged  in  the  first,  third  and  fourth  counts. 

"  Ladwiok  Holway,  Foremam,?^ 

This  verdict  was  sealed  up,  and  the  jury  was  then  allowed  to  separate. 
On  Monday  morning  the  jury  came  into  court,  more  than  twenty-four 
hours  after  they  had  separated,  and  the  sealed  verdict  was  opened  and 
rc^.  By  direction  oi  the  court  the  clerk  made  this  inquiry  of  the 
foreman,  namely : 

Was  any  person  lawfully  within  the  house  at  the  time  it  was  burned  % 
To  this  inquiry  there  was  no  direct  response,  and  it  does  not  appear  that 
the  jary  had  considered  or  formed  any  opinion  on  this  point,  farther 
than  that  expressed  in  these  words  of  the  foreman,  namely : 

Court  —  Mr.  Clerk,  you  may  inquire  of  the  foreman  whether  they 
found  that  no  person  was  lawfully  in  the  house. 

Clerk  —  What  say  you,  Mr.  Foreman,  was  any  person  lawfully  within 
the  house  at  the  time  it  was  burned  ? 

Foreman  —  The  house  that  was  burned  ? 

Court — It  means  whether  any  person  was  actually  lawfully  in  it 
when  it  was  burned.  You  remember  I  instructed  you  tnat  the  evidence 
was  such  that  you  could  not  find  that  any  person  was  lawfully  in  the 
house  at  the  time. 

Foreman  —  The  house  was  burned  by  taking  fire  from  the  other 
buildings. 
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Court  —  The  inquiry  is  whether  the  jury  were  satisfied  that  no  per- 
son was  in  fact  lawfully  in  the  house  at  the  time  it  was  burned  ? 

Foreman  —  I  should  say  not. 

Court — The  lury  were  of  that  opinion? 

Foreman  —  The  indictment  was  read  over  and  voted  on  it  individ- 
ually as  our  understanding  of  it. 

Oourt  —  Under  the  instruction  I  gave  vou  I  think  you  should  further 
find  as  follows:  "And  the  juiy  furtner  find  that  no  person  was  law- 
fully in  the  house  at  the  time  it  was  burned,  and  this  should  be  signed 
by  you  and  affirmed  by  the  jury." 

IJnder  the  instructions  of  the  court  the  following  finding  was  reduced 
to  writing.  "  And  the  jury  further  find  that  no  person  was  lawfully  in 
the  dwelling-house  at  the  time  it  was  burnt,"  and  signed  by  the  foreman. 

The  verdict  and  this  finding  were  separately  affirmed,  and  by  request 
of  the  respondent's  attorney  the  jury  was  polled,  and  the  verdict  and 
said  finding  were  affirmed  by  each  individual  juryman,  personally. 

All  the  proceedings  in  receiving  and  affirming  the  verdict  and  direct- 
ing and  taking  the  special  finding  were  in  the  presence  of  the  prisons 
and  his  counsel  and  no  objection  was  made  or  exception  taken  thereto. 

The  court  was  not  adjourned  Saturday,  but  took  a  recess  till  Monday. 

In  his  charge  to  the  jury  the  judge  instructed  them,  if  they  found 
the  prisoner  guilty,  to  find  also  that  there  was  no  person  lawfully  in  the 
house,  as  the  evidence  would  not  authorize  any  other  finding. 

To  this  the  respondent  takes  exception. 

E.  E,  Livermorej  county  attorney,  for  State.  Oeorge  M.  HiMMOUj 
for  defendant. 

Embby,  J.  I.  As  to  the  admission  of  the  testimony  of  Gray  about 
threats  made  by  the  respondent  to  burn  the  building.     Evidence  of 

Srior  threats  by  a  respondent  to  do  the  particular  act  he  is  chained  with 
oing  is  clearly  admissible.  No  citation  of  authorities  is  needed  to 
establish  the  proposition.  The  threats  testified  to  by  Gray  were  threats 
to  burn  the  same  building  the  respondent  was  charged  with  burning. 
It  is  urged  in  the  argument  that  the  ownerahip  of  the  building  had 
changed  between  the  time  of  the  threats  and  the  time  of  the  burning. 
The  bill  of  exceptions  does  not  state  any  such  change  of  ownership.  If 
there  had  been  such  a  change,  it  would  weaken  the  force  of  the  evidence, 
but  we  doubt  if  it  would  entirely  exclude  it.  The  evidence  would  still 
have  some  tendency  to  prove  some  elements  of  the  crime  charged,  the 
act,  the  intent,  the  malice,  or  at  least  the  disposition  of  mind  of  the 
respondent. 

11.  As  to  the  presiding  justice's  statement  in  his  charge  of  what  was 
uncontroverted.  It  is  the  duty  of  the  presiding  justice  to  present  the 
case  to  the  jury  as  plainly  as  possible.  He  should  eliminate  all  uncon- 
troverted matters  and  distinctly  point  out  the  precise  issues.  If  he  errs 
in  assuming  a  matter  to  be  uncontroverted,  which  a  party  intended  to 
controvert,  his  attention  should  be  called  to  the  error,  before  the  j'ury 
retire,  that  he  may  make  proper  corrections.  Rule  11 ;  Marohie  v. 
Oatesy  78  Me.  300  ;  S.  C,  5  East.  Eep'r,  816.  In  this  case  the  objec- 
tion was  made  to  the  judge's  statement  of  the  controversy,  and  indeed 
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the  bill  of  exceptions  states  that  no  snch  contention  was  made,  as  the 
counsel  now  suggests.  We,  therefore,  assume  that  the  controversy  was 
correctly  stated. 

III.  As  to  the  expression  in  the  charge  upon  the  matter  of  the 
respondent's  attempted  alibi.  It  is  true  the  respondent  need  not  prove 
his  (Uibi  beyond  a  reasonable  doubt.  He  may  show  where  he  was  at 
the  time  the  act  was  committed,  and  perhaps  the  farther  off  he  was  from 
the  scene  of  action,  the  more  doubt  he  raises  as  to  his  guilt.  Still  he 
may  have  participated  though  at  a  distance,  and  hence  mstance  is  not  a 
conclusive  answer  to  the  indictment,  unless  it  be  so  great  as  to  render 
it  impossible  for  him  to  have  participated  in  the  crime.  It  appears  from 
the  charge  —  the  whole  charge  being  made  a  part  of  the  bill  of  excep- 
tions—  uiat  the  respondent's  counsel  claimed  in  his  argument  to  the 
jury,  there  was  "  the  most  perfect  proof  of  an  alibi,"  while  the  testimony 
of  the  respondent's  own  witnesses  showed  that  he  was  within  twenty- 
five  rods,  or  thereabouts.  The  judge  suggested  to  the  jury  to  ascertain 
if  the  respondent  was  near  enough  to  assist  by  giving  warning  or  other- 
wise, and  then  in  alluding  to  the  counsel's  claim  that  an  alibi  was 
proved,  used  the  expression  complained  of.  Counsel  seemed  to  contend 
that  proof  of  any  distance  was  proof  of  alibi,  and  hence  a  conclusive 
answer  to  the  indictment.  The  judge  simply  stated  in  effect,  that  to 
make  mere  distance  a  conclusive  answer  as  an  alibi  it  must  be  shown  to 
be  so  great  as  to  render  it  impossible  for  the  respondent  to  have  partici- 
pated.    This  was  correct. 

lY.  As  to  the  Sunday  proceedings.  It  is  settled  in  this  State  that  a 
jury  may  deliberate  on  Sunday,  and  may  write  out  and  seal  up  their 
verdict  on  Sunday.  True  v.  Plumley^  36  Me.  466.  The  weight  of 
authority  is  in  favor  of  the  proposition,  that  the  court  may  receive  a 
verdict  on  Sunday,  the  case  navmg  gone  to  the  jury  before  Sunday. 
Houghtalmg  Y,  Oabom^  15  Johns.  115;  Huidenopen  v.  CoUi/nSj  3 
Watts,  56 ;  Paxter  v.  People^  3  Gil.  368,  cited  with  approval  in  True 
V,  Plumley.  See,  also.  Van  Ripei^y,  Fan -ffip^r,  1  South.  166;  S. 
C,  7  Am.  Dec.  576 ;  Webler  v.  MerrUl,  34  N.  H.  202 ;  State  v. 
RicJcetts,  74  N.  C.  187 ;  Reid  v.  State,  53  Ala.  502;  S.  C,  25  Am. 
Rep.  627.  See,  also,  notes  to  12  Am.  Dec.  291.  If  the  jury  may 
deliberate  on  Sunday,  and  write  out  and  seal  up  their  verdict  on  Sun- 
day, the  court  may  receive  the  verdict  on  Sunday,  it  would  seem  the 
presiding  justice  might  on  Sunday  send  blank  forms  to  the  jury,  with 
instructions  to  write  out  and  seal  np  the  verdict  when  agreed  upon  with- 
out thereby  invalidating  the  entire  proceedings. 

V.  As  to  the  sealing  the  verdict  and  the  separation  of  the  jury  before 
returning  the  verdict  into  court  and  there  affirming  it.  It  was  resolved 
by  this  court  as  reported  in  63  Me.  590,  that  in  any  criminal  case,  where 
the  punishment  was  not  death  or  imprisonment  for  life,  the  jury  might 
lawiully  seal  up  their  verdict  when  agreed  upon,  and  might  then  sepa- 
rate during  a  temporary  adjournment  of  court.  In  this  case  the  judge 
in  his  charge  had  expressly  instructed  the  jury,  that  the  evidence  showed 
no  person  lawfully  in  the  house  at  the  time  of  thefirinsr,  and  that  they 
mudt  so  find.  This  lowered  the  grade  of  the  offense  from  one  neces- 
sarily punishable  by  life  imprisonment  to  one  only  discretionally  so 
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punishable.  No  verdict  could  be  recorded  for  the  greater  offense.  It 
IS  contended  by  the  State  that  the  case,  at  the  time  of  the  giving  the 
directions  to  seal  up  the  verdict,  etc.,  was  thus  one  within  the  resolution 
of  the  court  above  cited. 

But  however  all  this  may  be,  and  whatever  might  be  onr  duty  if  the 
respondent  had  seasonably  objected  to  what  he  now  calls  irregiuarities, 
it  appears  from  his  bill  oi  exceptions  that  he  and  his  counsel  were  pres- 
ent in  co!irt,  and  saw  all  these  tiling  done  and  made  no  objection.  No 
intimation  was  given  to  the  presidm^  justice  that  the  respondent  or  his 
counsel  had  any  objection  to  any  of  these  proceedings  or  regarded  them 
as  possibly  detrimental,  or  even  irregular.  An  objection  from  the 
respondent  would  probably  have  prevented  them.  He  probably  saw  no 
harm  in  them.  They  were  not  matters  of  substance.  They  were 
matters  of  purely  formal  procedure,  which,  perhaps,  he  might  have 
insisted  should  be  carried  on  after  strict  ancient  forms,  but  he  did  not 
so  insist  or  even  suggest.  Having  thus  tacitly  waived  the  irregularity 
if  any,  and  having  permitted,  without  remonstrance,  the  court  to  order 
things  for  the  admitted  convenience  of  all  persons  concerned,  he  should 
not  now  have  these  proceedings  quashed  ana  another  trial  ordered,  unless 
it  appears  he  was  at  least  probably  prejudiced  by  the  alleged  insularities. 
After  conscientious  study  and  reflection  upon  the  case,  we  are  satisfied 
that  no  harm  was  likely  to  come  to  him,  and  none  did  in  fact  come  to 
him  from  the  proceedings  now  complained  of. 

YI.  As  to  the  direction  of  the  presidinjg  justice  to  the  jury  to  sign 
and  return  the  special  finding.  This  direction  and  the  consequent 
special  finding,  that  no  person  was  lawfully  in  the  house  at  the  time  of 
the  firing  was  clearly  for  the  benefit  of  the  respondent.  He  did  not 
object  to  it,  and  was  not  prejudiced  by  it. 

Exceptions  overruled,  judgment  on  the  verdict. 

Petbbs,  Oh.  J.,  Walton,  Danfobth,  Fosteb  and  Haskbll,  J  J.,  con- 
coired. 


State  v,  Muboh. 

December  11, 1886. 

Obihinal  Plbadinos— Intoxicating  Liquors. 

A  complalDt  which  chai^res  a  person  with  transporting  intoxicatiiig  Uqiion 
from  place  to  pUce  in  this  State,  but  does  not  allege  an  intent  that  the  same  are 
to  be  sold  in  this  State,  is  bad. 

On  exceptions  by  the  defendant  to  the  ruling  of  the  court  in  over- 
ruling  a  motion  in  arrest  of  judgment. 

This  originated  before  the  municipal  court  of  Waterville,  and  comes 
to  this  court  on  appeal.  The  complaint  is  made  under  section  31.  chapter 
27,  Revised  Statutes,  and  allies  "  That  Charles  A.  Murch,  of  Water- 
ville, in  the  county  of  Kennebec,  on  the  4th  day  of  March,  A.  D.  1886,  at 
said  Waterville,  did  then  and  there  knowingly  transport  from  nlace  to 
place  in  the  State,  intoxicating  liquors,  with  the  intent  that  tne  same 
shall  be  sold  in  violation  of  law,  by  some  person  to  said  complainant 
unknown,  and  with  intent  then  and  there  to  aid  said  person,  to  said 
complainant  unknown,  in  such  sale." 
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W.  T.  Sainesy  county  attorney,  for  State.  Brovm  cfe  Ca/rver^  for 
defendant. 

Pbb  Oubiam.  Eevised  Statutes,  chapter  27,  section  31,  makes  it  an 
offense  to  knowingly  transport  intoxicating  liquors  from  "place  to 
place  in  the  State,'*  "  with  mtent  to  sell  the  same  within  tlie  State  in 
violation  of  law,  or  with  intent  that  the  same  shall  be  so  sold  by  any 
person,  or  to  aid  any  person  in  such  sale." 

The  complaint  alleges  the  transportation  in  the.  State,  but  does  not 
allege  any  intent  that  the  liquors  are  to  be  sold  "  in  the  State."  The 
statute  requires  that  the  transportation  shall  be  incident  to  an  intended 
sale  in  the  State  in  violation  of  law.  The  statute  makes  it  no  ofEense 
to  transport  intoxicating  liquors  in  the  State  intended  for  unlawful  sale 
in  another  State  or  country,  and  that  may  be  the  ofEense  charged. 

Exceptions  sustained.    Judgment  arrested. 


WnrrEHousB  v.  Spraoub. 

December  11,  1886. 

Joint-Stock  Companies — Actions  Between  Members. 

AssumpHt  cannot  be  maintained  hy  one  member  of  a  joint-stock  company 
against  another  member  of  the  same  company  who  is  in  possession  of  the  com- 
pany property  for  the  use  of  his  proportional  part  of  sach  property. 

On  exceptions  by  the  plaintiflE  to  the  ruling  of  the  court  in  ordering 
a  nonsuit. 

Assumpsit  on  account  annexed  for  •*  the  use  of  five  undivided  nine- 
teenth parts  of  the  subscription  list,  working  capital,  good-will  and 
business  of  the  Kennebec  Journal  newspaper  establishment,  together 
with  that  proportion  of  the  printing  materiak,  consisting  of  types, 
presses  and  furniture,"  from  January  5,  1879,  to  July  15,  1883,  with 
interest,  $256.50. 

Plaintiffs  interest  was  obtained  March  19,  185Y,  in  a  joint-stock 
company,  comprising  ninety  shares,  of  which  he  took  and  paid  for  five, 
which  he  had  never  conveyed.  The  whole  or  greater  portion  of  the 
balance  of  the  original  stock  was  owned  and  held  by  the  defendants, 
during  the  time  covered  by  the  account  annexed,  and  the  defendants 
were  during  that  time  in  the  use  and  possession  of  what  there 
remained  oi  the  company  property,  which  formed  a  small  part  of  their 
printing  establishment  at  Augusta. 

jE!  Z.  Whitehouse^  for  plaintiflE.     Z.  db  Z.  TitoonJ)^  for  defendant. 

Peb  Curiam.  The  plaintiflE  has  proved  no  express  contract  with  the 
defendants  touching  the  matter  in  suit ;  nor  has  he  proved  facts  to  exist 
from  which  the  law  will  imply  a  promise  to  himself  from  the  defend- 
ants, upon  which  an  action  at  law  can  be  maintained.  The  plaintifi^ 
and  defendants  were  members  of  a  joint-stock  company  "in  the  sub- 
scription list,  good-will  and  business  of  the  Kenneoec  Journal  news- 
paper estabUshtnent,  together  with  that  proportion  of  the  printing 
materials,  consisting  of  types,  hand-presses  ana  furniture,  of  the  value 
of  $3,362,"  and  the  plaintiflE  has  no  remedy  at  law.  Myrick  v.  DamOj 
9  Cush.  253.     The  evidence  excluded  was  inadmissible. 

Exceptions  overruled. 

Vol.  VIII.— 82  ^  , 
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MeEEITT  V,   BUOENAM. 
December  20,  1886. 

Will — Devibe — Annuity. 

An  annuity  given  by  a  will,  to  be  paid  by  a  devisee  nnder  the  same  will,  is  a 
charge  upon  the  real  estate  devised  upon  such  conditions,  and  equity  will  enforce 
the  cnarge  by  a  sale  of  such  real  estate. 

In  case  of  a  sale  of  real  estate  for  such  a  purpose  the  costs  and  expenses  of 
sale,  the  amount  of  all  annuities  due  and  unpaid  with  interest,  and  a  sum  soffi- 
cieut  to  produce  the  annuity  in  the  future  will  be  taken  from  the  proceeds  of 
sale,  and  the  residue  will  be  paid  to  the  devisee  or  his  grantee. 

The  plaintifb  are  trustees  under  the  will  of  Louis  J.  Bncknam,  and 
bring  the  bill  praying  that  the  land  devised  to  Hiram  CoflSn  under  the 
fifth  clause  of  ner  will  be  sold,  and  out  of  the  proceeds  the  unpaid 
installments  due  the  church  be  paid,  and  a  snm  be  placed  at  interest 
suflScient  to  produce  $50  a  year. 

"Fifth.  I  give  and  bequeath  to  Hiram  Coffin,  his  heirs,  etc,  the 
remainder  of  my  homestead  farm,  all  my  right,  title  and  interest  in  the 
same,  upon  condition  as  follows,  viz.:  that  he  pay  annually  the  sum  of 
$50  to  tne  Methodist  Church  in  Columbia  village,  for  the  support  of 
preaching  the  gospel,  or  if  the  said  Hiram  choose  to  pay  the  prmcipal, 
of  which  the  above  sum  is  the  interest,  all  at  one  time  or  in  payments 
within  .  .  .  then  my  executors  hereinafter  named  shall  give  a  good 
and  sufficient  deed  to  the  said  Hiram  Coffin,  his  heirs,  etc.,  which  shall 
be  as  good,  and  binding  as  if  given  by  me,  and  the  principal  if  paid 
by  the  said  Hiram  shall  be  placed  in  the  hands  of  trustees  herein- 
aiter  named,  who  shall  put  the  same  at  interest  as  a  fund  forever,  and 
the  interest  accruing  from  the  same  shall  be  expended  for  the  support 
of  the  preaching  of  the  gospel  in  the  village  of  Columbia,  as  before 
requested.  But  if  the  said  Hiram  or  his  heirs  fail  in  any  way  to  per- 
form the  conditions  above  named,  then  I  give  and  bequeath  the  farm 
before  named  to  the  Methodist  Episcopal  Church  in  Columbia  village, 
to  go  into  the  hands  of  the  trustees  hereinafter  named,  and  their  suc- 
cessors, who  are  to  dispose  of  the  same,  and  put  the  proceeds  at  interest 
as  a  fund  forever,  and  the  interest  of  said  fund  shall  only  be  expended 
for  the  support  of  the  gospel,  as  before  named." 

Coffin  paid  the  annuity  from  the  death  of  the  testatrix,  until  the  year 
1880,  when  he  conveyed  the  premises  to  the  defendant  by  a  quit-claim 
deed  for  the  nominal  consideration  of  $141.  The  defendant  has  not 
paid  the  annuity  since. 

William  Freeman^  for  plaintiflfs.  E.  B.  Harney  and  Charles  Pea- 
lody^  for  defendant. 

Emery,  J.  I.  The  first  question  is  whether  the  annual  payments  to 
the  Methodist  Episcopal  Church,  provided  for  in  the  fifth  clause  of  the 
will,  are  a  charge  upon  the  land  devised  in  the  same  clause  to  Coffin. 
We  think  they  are.  Similar  language  and  even  language  less  clear,  in 
other  wills,  has  been  held  to  impose  a  charge  upon  tne  lands.  Buabee 
v.  Sargent,  23  Me.  269 ;  MerriU  v.  Bickford,  65  id.  118 ;  BirdsaU  v. 
Hewlett,  1  Paiffe  Ch.  32 ;  S.  C,  19  Am.  Dec.  392 ;  Pom.  Eq.,  §  1246,  note 
2.     "  It  is  well  settled  that  where  a  legacy  is  given,  and  is  directed  to 
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be  paid  by  the  person  to  whom  real  estate  is  devised,  such  real  estate  is 
charged  with  the  payment  of  the  legacy."  Earl,  J.,  in  Brown  v. 
Knapp^  79  N.  Y.  143.  "  When  an  estate  is  on  condition  of,  or  sub- 
ject to,  the  payment  of  a  sum  of  money,  or  where  the  intention  of  the 
testator  to  make  an  estate  specifically  devised,  the  fund  for  the  pay- 
ment of  a  legacy  is  clearly  exhibited,  such  legacy  is  a  charge  upon  the 
estate."     Shepley,  J.,  in  nugbee  v.  SargerUy  supra. 

It  is  evident  the  testatrix  intended  to  make  the  church  secure  of  her 
bounty,  and  to  bind  the  land  at  such  security.  She  declared  the  deyisee 
should  have  a  deed  after  securing  to  the  church  its  legacy.  She  also 
declared  that  in  case  the  devisee  failed  to  pay  the  legacy,  the  land  itself 
should  be  held  by  the  trustees  for  the  church.  This  last  proviso  was 
ineftectual,  as  was  held  in  Merrttt  v.  Biccknam,  77  Me.  263 ;  S.  C, 
1  East.  Rep'r,  386,  but  it  is  proper  evidence  of  her  intention  to  bind  the 
land  to  the  payment  of  the  legacy. 

IL  The  next  question  is  how  this  charge  or  lien  upon  the  land  shall 
be  enforced 

It  is  not  a  mortgage  according  to  the  Maine  doctrine  of  mortgages, 
which  IS  that  the  mortgagee  has  the  legal  estate.  The  beneficiaries  have 
no  remedy  at  law  against  the  land.  77  Me.  253.  They  cannot  make 
use  of  any  of  the  statute  modes  for  foreclosing  a  mortgage.  Their  claim 
upon  the  land  is  simply  a  lien,  recognized  by  the  law  but  not  amount- 
ing to  any  legal  estate.  It  is  analogous  to  a  mortgageTaccording  to  that 
doctrine  of  mortgages  which  obtains  in  some  States,  and  which  is  that 
the  \e^  estate  is  m  the  mortgagor,  and  that  the  mortgagee  has  ^^  a 
potentiality  to  follow  the  land  by  proper  proceedings,  and  condemn  it 
for  the  payment."  Pom.  Eq.,  §  1188.  The  rights  of  these  beneficiaries 
would  seem  to  be  "  to  follow  the  land  by  proper  process  and  condemn 
it  for  the  payment "  of  their  legacy.  This  can  only  be  done  by  some 
process  and  decree  in  equity,  lor  process  and  judgment  at  law  are 
clearly  unsuitable  and  ineffectual. 

In  those  jurisdictions  where  mortgages  are  held  t,o  be  liens  only,  the 
usual  procedure  to  enforce  them  is.  by  process  in  equity,  and  decree  for 
the  sale  of  the  land,  and  the  payment  of  the  debt  out  of  the  proceeds 
and  the  payment  of  the  residue  to  the  mortgagor.  Pom.  Eq.  122S ; 
Jones  Mort.  1143.  Such  a  procedure  and  decree  seem  applicable  to 
this  case,  the  tenant,  the  holder  of  the  legal  estate,  having  neglected 
and  refused  to  pay  the  annuity  to  the  chumi.  Such  a  decree  is  what 
is  prayed  for  in  this  bill.  In  the  cases  cited  upon  the  question  whether 
the  legacy  is  a  charge  upon  the  land,  it  was  assumed  and  not  questioned, 
that  process  in  equity  was  the  proper  process. 

III.  The  next  question  is  the  amount  to  be  raised  out  of  the  land. 
The  jrespondent  has  expressly  refused  to  pay  the  annuity,  and  denies 
the  right  ot  the  complainant  thereto.  To  enect  the  evident  intention 
of  the  testatrix,  to  make  the  church  secure  of  her  bounty,  and  to  fully 
efiectuate  her  charitable  purpose,  it  seems  necessary  that  a  fund  should 
be  raised  out  ot  the  land  sufficient  at  least  to  produce  $50  per  year, 
if  invested  at  six  per  cent  interest.  A  sufficient  sum  at  that  rate  is  all 
that  is  asked  for  in  the  bill  as  a  principal.  The  arrearages  stated  in  the 
bill,  and  that  have  since  occurred,  should  also  be  provided  for  with 
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interest  on  each  installment  from  November  first  of  each  year  to  the 
<iay  of  sale. 

As  this  is  not  an  action  a^nst  the  respondent  to  enforce  any  agree- 
ment of  his,  the  statute  of  frauds,  as  urged  in  the  argument,  does  not 
apply. 

As  the  legacy  to  the  chnrch  was  for  a  charitable  purpose,  and  no 
claim  is  now  made  to  any  estate  in  the  land,  there  is  no  violation  of 
the  rule  against  perpetuities  in  giving  this  effect  to  the  wiU  of  the 
testatrix. 

The  judgment  and  decree  of  the  court  should  be,  that  the  complain- 
ants have  a  lien  on  the  land  described  in  the  bill,  for  the  payment  of 
the  l^acies  therein  described ;  that  a  njaster  be  appointed  to  sell  said 
land,  and  make  conveyance  thereof,  and  from  the  proceeds  to  pay  the 
costs  and  expenses  of  sale,  and  then  pay  to  the  complainants  ^83.33 
as  principal,  and  also  the  amount  of  the  annual  payments  in  arrears  at 
the  time  of  the  sale,  with  interest  on  each  from  November  first  of  the 
year  when  due,  and  to  pay  the  residue  to  the  respondent,  that  the  time, 
place,  notice  and  manner  of  sale,  and  other  details  be  fixed  in  the  decree 
appointing  the  master,  that  the  complainants  recover  costs  of  suit,  and 
have  execution  therefor. 

Demurrer  overruled.  Decree  for  complainants  as  above  stated  in 
the  opinion. 

Pbtbbs,  Ch.  J.,  Walton,  Danfobth,  Foster  and  Haskbll,  JJ., 
concurred. 


Pattebsok  v.  Nuttbb. 

December  20, 1886. 
SCHOOLMASTBB  — PUKIBHMBNT  OF  PUPIL. 

In  an  action  for  assaalt  and  battery  br  a  papil  against  his  teacher,  based  apon 
corporal  punishment  inflicted  in  school,  the  court  instrncted  the  jorj  that  the 
defendant  would  not  be  liable  unless  the  punishment  was  so  clearly  exoesaiye 
**  that  all  hands  at  once  say  it  was  excessive/'  or  that  "  all  hands  wooid  instinct- 
ively rise  up  and  say  '  that  is  excessive,  that  Is  beyond  judgment/  "    Mdd  error. 

Orosby  ib  Cro^y^  for  plaintiflE.  MariU  Spragut  and  John  Vamey^ 
for  defendant. 

Embry,  J.  Free  political  institutions  are  possible  only  where  the 
great  body  of  the  people  are  moral,  intelligent  and  habituated  to  self- 
control  and  to  obedience  to  lawful  authority.  The  permanency  of  such 
institutions  depends  largely  upon  the  efficient  instruction  and  training 
of  children  m  these  virtues.  It  it  to  secure  this  permanency  that  the 
State  provides  schools  and  teachers.  School  teacners,  therefore,  have 
important  duties  and  functions.  Much  depends  upon  their  ability, 
skill  and  faithfulness.  They  must  iflrain  as  well  as  instruct  their  pupils. 
Rev.  Stat,  chap.  11,  §  97.  The  acquiring  ot  learning  is  not  the  only 
object  of  our  public  schools.  To  become  good  citizens,  children  must 
be  taught  self-restraint,  obedience  and  other  civic  virtues. 

To  accomplish  these  desirable  ends,  the  master  of  a  school  is  necessa- 
rily investedT  with  much  discretionary  power  He  is  placed  in  chaige 
sometimes  of  large  numbers  of  chilaren,  perhaps  ot  both  sexes,  of 
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yarious  ages,  temperaments,  dispositions,  and  of  various  degrees  of 
docility  and  intelli^nce.  He  must  govern  these  pupils,  quicken  the 
slothful,  spur  the  indolent,  restrain  the  impetuous,  and  control  the 
stubborn.  He  must  make  rules,  give  commands,  and  punish  disobedi- 
ence. What  rules,  what  conmiands  and  what  punishments  shall  be 
imposed,  are  necessarily  largely  within  the  discretion  of  the  master^ 
where  none  are  defined  by  the  school  board.  In  State  v.  Pendergraas^ 
2  D.  &  B.  (N.  0.)  365;  S.  C,  31  Am.  Dec.  416,  it  was  said  :  "One  of 
the  most  sacred  duties  of  parents  is  to  train  up  and  to  qualify  their 
children  for  becoming  useful  and  virtuous  members  of  society ;  this 
duty  cannot  be  eflEectually  performed  without  the  ability  to  command 
obedience,  to  control  stubbomess,  to  quicken  diligence,  and  to  refonn 
bad  habits ;  and  to  enable  him  to  exercise  this  salutary  sway  he  is 
armed  with  the  power  to  administer  moderate  correction  when  he  shall 
believe  it  to  be  lust  and  necessary.  The  teacher  is  the  substitute  of 
the  parent ;  is  charged  in  part  with  the  performance  of  his  duties,  and 
in  the  exercise  of  tnese  delegated  duties  is  invested  with  his  power. 
The  law  has  not  undertaken  to  prescribe  stated  punishments  for  par> 
tioular  ofienses,  by  a  pupil,  but  nas  contented  itself  with  the  general 
^rant  of  the  power  ofjnoderate  correction,  and  has  confided  the  gradua- 
tion of  puniiumients  within  the  limits  of  this  grant  to  the  discretion  of 
the  teacher.'' 

This  power  of  moderate  correction  nnqueetionably  includes  corporal 
punishment.  Authorities  are  not  need^  for  this  proposition.  The 
subject  was  incidentally  considered  in  Stevens  v.  Fasaetty  27  Ma  296, 
and  it  was  declared  by  this  court,  through  Judge  Shbplet,  that  per- 
sonal chastisement  was  lawful  in  our  schools,  and  was  properly  resorted 
to  where  milder  means  of  restraint  were  unavailing.  Indeed  the 
plain tifPs  counsel  does  not  Question  that  personal  chastisement  has  been 
the  practice,  and  has  often  oeen  declared  to  be  lawful.  He  eloquentlr 
urges,  however,  that  corporal  punishment  is  a  "relic  of  barbarism;'' 
that  it  has  been  abolished  in  the  army  and  navy,  and  has  been  forbid- 
den in  many  schools  by  school  boards.  He  urges  that  the  greater 
humanity  and  tenderness  of  this  age  should  not  tolerate  it  in  any 
schools,  and  that  the  courts  of  this  da^  should  not  reco^ize  it  as  a 
proper  mode  of  school  punishment.  Whatever,  force  this  argument 
might  have  with  legislatures  or  school  boards,  it  should  not  move  the 
court  from  the  well-established  doctrine. 

The  extent  of  the  school-master's  discretion,  in  the  exercise  of  this 
power  of  personal  chastisement,  is  the  only  question  here,  and  upon 
the  question  we  think  the  law  is  well  and  correctly  stated  in  Lander  v. 
iSS^flw^,  32  Yt.  114,  as  follows:  "A  school-master  has  the  right  to 
inflict  reasonable  corporal  punishment.  He  must  exercise  reasonable 
judgment  and  discretion  in  determining  when  to  punish  and  to  what 
extent.  In  determimng  what  is  a  reasonable  punishment  various  con- 
siderations must  be  regarded ;  the  nature  of  the  offense^  the  apparent 
motive  and  disposition  of  the  offender,  the  influence  of  his  example 
and  conduct  upon  others,  and  the  sex,  age,  size  and  strength  of  the 
pupil  to  be  punished.  Among  reasonable  persons,  much  difference 
prevails  as  to  the  circumstances  which  will  justify  the  mfliction  ot  pun- 
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ishment  and  the  extent  to  which  it  may  properl7  be  administered.  On 
account  of  this  difference  of  opinion,  and  the  difficulty  which  exists  in 
determining  what  is  a  reasonable  pimishment,  and  the  advantage  whi<di 
the  master  has,  by  being  on  the  spot,  to  know  all  the  circumstancee, 
the  manner,  look,  tone,  gestures  ana  language  of  the  offender  —  which 
are  not  always  easily  described  — and  thus  to  perform  a  correct  opinion 
as  to  the  necessity  and  extent  of  the  punishment,  considerable  allow- 
ance should  be  made  to  the  teacher  by  the  way  of  protecting  him  in 
the  exercise  of  his  discretion.  Especially  should  he  have  this  indul- 
gence when  he  appears  to  have  acted  from  good  motives,  and  not  from 
anger  and  malice.  Hence,  the  teacher  is  not  to  be  held  liable  on  die 
ground  of  the  excess  of  punishment,  unless  the  punisliment  is  dearly 
excessive  and  would  be  held  so  in  the  general  judgment  of  reasonable 
men.  If  the  punishment  be  thus  clearly  excessive,  then  the  master 
would  be  liable  for  such  excess,  though  he  acted  from  good  motives  in 
inflicting  the  punishment,  and  in  nis  own  judgment  considered  it 
necessary  and  not  excessive.  But  if  there  be  any  reasonable  doubt 
whether  the  punishment  was  excessive,  the  master  should  have  the 
benefit  of  the  doubt."  The  foregoing  statement  of  the  law  is  well 
supported  by  the  authorities  cited  in  the  notes  to  that  case,  in  76  Am. 
Dec.  163. 

Now  comparing  the  judge's  rulings  in  this  case  with  the  above  dear 
exposition  of  the  law,  it  wnl  be, seen  that,  in  one  respect  at  least,  there 
was  error.  It  is  true  the  master  should  not  be  held  to  have  exceeded 
his  discretion  and  thus  become  liable  as  a  trespasser,  unless  the  punidi- 
ment  is  clearly  excessive,  but  the  judge  ruled  that  the  punishment 
must  be  so  clearly  excessive  ^^  that  all  hands  at  once  say  it  was  excess- 
ive," and  again  in  another  phrase,  that  the  punishment  must  be  so 
great  that  ^^  all  hands  would  instinctively  rise  up  and  say  '  that  is  excess- 
ive, that  is  beyond  judgment.'  "  The  true  criterion,  as  expressed  in 
Zander  v.  Semer^  aupra^  is  "  the  general  judgment  of  reasonable  men." 
Reasonable  men  are  those  who  think  ana  reason  intelligently.  Their 
general  judgment  is  the  common  result  of  their  reflection  and  reason- 
ing. The  correct  rule  holds  the  teacher  liable  if  he  inflicts  a  punish- 
ment which  the  general  judgment  of  such  men  after  thought  and  reflec- 
tion would  call  dearly  excessive.  The  rule  given  at  the  trial  of  this 
case,'  however,  would  permit  a  teacher  to  proceed  in  severity  of  punish- 
ment until  it  became  so  great  as  to  excite  the  instant  condemnation  of 
all  men,  the  stupid  and  ignorant  as  well  as  the  rational  and  intelligent. 
Such  a  ruling  is  clearly  wrong,  and  there  should  be  a  new  trial. 

It  is  not  necessary  to  consider  the  other  exceptions  in  detail.  They 
are  mostly  covered  by  the  general  propositions  above  laid  down. 
We  have  stated  their  propositions  at  some  length  in  view  of  their 
importance  to  school  ofncers,  teachers  and  pupils. 

Exceptions  sustamed.     New  trial  granted. 

Peters,  Ch.  J.,  Walton,  Danfoeth,  Fostee  and  Haskell,  JJ., 
concurred. 
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Briqgs  v.  Hodgdon. 

December  24,  1886. 

Attachmbnt  —  MoNBT  Had  and  Received  —  Defective  Levy  —  Amendment  — 
Attobney  at  Law. 

An  attachment  of  real  estate  creates  no  lien  when  made  on  a  writ  containing  a 
count  for  money  had  and  received  without  any  specification  of  the  claim. 

An  officer  may  be  permitted  to  amend  his  return  of  levy  upon  real  estate  by 
signing  the  same,  when  it  states  only  facts,  and  the  rights  of  innocent  third 
pturties  have  not  intervened. 

When  an  attorney  at  law  is  employed  to  brinfi^  suit,  attach  real  estate,  procure 
a  judgment  and  levy  the  same  on  the  land  attached,  he  can  never  afterward  con- 
test the  validity  of  any  of  these  proceedings.  If  he  take  a  deed  from  the  judg- 
ment debtor  of  the  land  levied  upon,  any  title  thus  acquired  will  inure  to  the 
benefit  of  his  client,  the  judgment  creditor. 

The  record  that  discloses  the  relation  of  attorney  and  client  touching  a  levy 
upon  real  estate  is  a  sufficient  notice  to  a  subsequent  purchaser  from  the  attorney. 

Ephraim  Flmty  for  plaintiff.     PeregAne  White^  for  defendants. 

Haskell,  J.  Trespass  q.  o.  for  catting  timber  upon  lot  56,  in  Wil- 
liamsburgb,  Piscataquis  county,  and  carrying  tbo  same  away.  Some 
catting  and  asportation  are  admitted.  Tbe  case  comes  up  on  report, 
with  an  agreement  that  the  title  to  the  locus  shall  be  determined. 

The  evidence  fails  to  prove  that  the  plaintiff  has  acquired  title  to  the 
locus  by  seizin,  and  his  supposed  title  must  be  upheld,  if  at  all,  by 
virtue  of  an  attachment  and  levy  upon  the  locus  as  tiie  property  of  one 
Soule,  who,  at  the  datd  of  the  attachment,  in  1855,  was  the  owner  of 
two-thirds  thereof,  and  at  the  date  of  the  levy,  had  conveyed  that  inter- 
est to  the  defendant's  predecessor  in  title. 

The  record  produced  shows  that  the  judgment,  supposed  to  have 
been  satisfied  by  the  levy,  was  rendered  upon  a  declaration  containing 
three  counts,  two  upon  promissory  notes  and  the  third  for  $200,  before 
the  date  of  the  writ,  "  had  and  received  by  the  defendant,  to  the  plain- 
tiff's use,"  without  more  particular  allegation  or  specification;  the  judg- 
ment was  on  default,  for  the  amount  due  upon  tne  two  notes  declared" 
upon. 

No  attachment  of  real  estate  creates  any  lien  thereon  unless  the 
nature  and  amount  of  the  plaintiff's  demand  are  set  forth  in  proper 
counts,  or  a  specification  tnereof  is  annexed  to  the  writ.  Rev.  Stat., 
chap.  81,  §  59.  This  statute,  enacted  in  1838,  chapter  344,  was  in  force 
when  the  supposed  attachment  was  made. 

The  first  two  counts,  shown  by  the  record,  are  without  fault,  but  the 
third  count,  for  "  money  had  and  received,"  does  not  allege  when  the 
money  was  received,  other  than  prior  to  the  date  of  the  plaintiff's  writ ; 
nor  does  it  state  from  whom  the  money  was  received,  nor  on  what 
account.  A  count  for  money  "  had  and  received  "  may  be  drawn  with 
sufficient  precision  so  as  to  be  a  specification  in  itself ;  but  when  drawn 
without  any  particularity  of  circumstance,  and  not  accompanied 'by  a 
specification  of  claim,  it  is  not  sufficient  to  support  an  attachment  of 
real  estate.  Dr^  v.  Alfred  Bank^  54  Me.  451 ;  PMUips  v.  PearsoUy 
id.  570 ;  Shaw  v.  Nickerson^  60  id.  249  ;  Bank  v.  Lumber  Co,^  73  id. 
404  ;  BarUett  v.  Ware,  74  id.  292. 
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The  levy  upon  the  locus  was  made  after  the  judgment  debtor  had 
conveyed  nis  two-third  interest  therein  to  a  stranger,  through  whom 
the  defendants  claim  title.  By  mistake,  the  officer  makini^  the  extent 
did  not  sign  the  return,  and  asked  the  court  below  for  leave  ta  amend 
his  return  by  signing  it.  It  is  agreed  that  the  court  may  determine 
whether  the  amendment  shall  be  made,  and  if  allowed,  it  is  to  be  con- 
sidered as  made.  The  truth  of  the  return  is  not  questioned,  and  no 
good  reason  is  shown  why  the  amendment  should  not  be  allowed.  The 
authorities  permit  it.  Fairfield'  v.  Paine,,  23  Me.  498  ;  S.  C,  41  Am. 
Dec.  867 ;  WUtan  Mfg  Co.  v.  ButUr,  34  Me.  431 ;  Olidden  v.  FhU- 
hricky  56  id.  222 ;  jSowcvrd  v.  Turner,,  6  id.  106  ;  Oilman  v.  SUtscn,, 
16  id.  124;  Wilson  v.  JSucknam^  71  id.  545;  Childs  v.  Barrows^  9 
Mete.  413 ;  PraU  v.  Whed&r,  6  Gray,  520;  Peaks  v.  Oiff^ordy  78  Me. 
362  ;  8.  0.,  7  East.  Rep'r,  243. 

Such  amendment  ought  not  to  be  allowed  to  the  prejudice  of  inno- 
cent purchasers,  and  ordinarily  should  only  be  allowed,  by  saving  the 
rights  of  such  persons.  Olidden  v.  Philbrioky  supra.  But  in  this  case 
such  reservation  is  not  called  for,  inasmuch  as  all  interests  in  the  lootts 
adverse  to  the  plaintiff  have  been  conveyed  to  Mr.  C.  A.  Everett,  a 
counselor  and  attorney  of  this  court,  who  was  the  attorney  for  the 
judgment  creditor,  in  making  the  writ,  directing  the  attachment,  pro- 
cunng  the  judgment,  making  the  extent,  and  in  receiving  seizin  and 
possession  of  the  locus  for  the  judgment  creditor,  and  in  his  name  and 
stead.  '■ 

The  office  of  attorney  and  counselor  is  full  of  responsibility  and 
honor.  The  law  holds  out  these  officers  to  be  competent,  honest  and 
faithful  to  those  seeking  their  counsel  and  assistance.  The  communi- 
cations of  the  client  must  remain  with  the  faithful  attorney  a  secret 
forever ;  he  can  neither  voluntarily  disclose  them  nor  can  he  be  com- 
pelled to  do  so  by  process  of  law.  The  law  requires  from  these  officers 
the  most  implict  fidelity  and  complete  good  faith  in  all  their  profes- 
sional "  walK  and  conversation."  From  them  judges  of  the  court  of 
last  resort  are  to  be  selected,  "  persons  learned  in  the  law  and  of  sobri- 
ety of  manners."  Their  oath  requires  the  strictest  professional  demeanor, 
absolute  honesty,  fidelity  and  good  faith,  both  to  the  courts  and  to 
their  client. 

Mr.  Everett  is  a  counselor  of  this  court,  of  many  years'  standing. 
More  than  thirty  years  ago  he  was  employed  by  the  juclgment  creditor 
to  complete  a  statute  conveyance  of  the  hcics  to  him,  as  an  attorney  at 
law.  This  the  attorney  attempted  to  do,  and  must  be  cut  off  from 
denying,  for  his  own  pecuniary  advantage,  the  validity  of  his  own 
work.  He  extended  the  execution  upon  the  whole  of  lot  56,  the  locus. 
After  the  lapse  of  more  than  twenty  years,  by  the  outlay  of  less  than 
$12,000,  he  procured  releases  to  himself,  from  sundry  persons  holding 
the  record  title  to  the  looi^.  These  conveyances,  in  contemplation  of 
law,  he  took  for  the  benefit  of  his  client,  the  judgment  creditor  ;  and 
the  title  so  procured  inures  to  the  latter,  and  this  the  attorney  is 
estopped  to  deny.  It  may  be,  that  in  equity  the  title  so  procured 
stands  charged  with  the  expense  of  gaining  it ;  but  it  could  never  be 
invoked  by  the  attorney  to  destroy  the  title  of  his  client,  the  judgment 
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creditor.  That  he  is  bound  to  ratify  and  nphold  ;  he  cannot  gainsay 
or  dispute  it.  The  levy  was  intended  to  operate  as  a  satisfaction  of 
the  iudgment,  and  for  that  purpose  the  attorney  caused  it  to  be  made. 
In  that  capacity  he  became  mvested,  for  his  client,  of  seizin  and  pos- 
session of  the  locics.  That  seizin  is  sufficient  to  give  the  judgment 
creditor  an  action  for  trespass  against  one  who  is  estopped  to  deny  it. 
H&id  V.  Stanley,  6  Watts  &  S.  376  ;  Galhraith  v.  ^Ider,  8  Watts, 
81;  Benryv,  Raiman,  25  Penn.  St.  254;  S.  C,  64  Am.  Dec.  703; 
Smith  V.  Brotherline,  62  Penn.  St.  469. 

Nor  can  the  grantees  of  Mr.  Everett  invoke  a  purged  title.  The 
r^stry  of  deeds  disclosed  the  levy,  showing  the  receipt  for  seizin  and 
possession  of  the  loeas  by  Mr.  Everett  as  attorney  for  the  judgment 
creditor;  and  the  record  of  the  judgment  recites  that  he  appeared  as 
attorney  for  the  judgment  creditor.  These  facts,  shown  by  record, 
were  notice  to  the  defendants  of  the  estoppel  that  attached  to  their 
ffrantor,  in  the  absence  even  of  the  other  facte  shown  in  evidence,  tend- 
ing to  prove  it.  The  purchase  by  Everett  inured  to  the  judgment 
creditor,  precisely  as  though  Everett  had  previously  given  him  a  deed 
of  warranty  of  the  premises,  and  the  fiduciary  resolution  shown  by  the 
record  had  the  same  force  and  effect  as  the  record  of  such  deed  ot  war- 
ranty would  have,  that  is,  notice  that  works  an  estoppel  upon  the  sub- 
sequent grantees  of  such  grantor.  Pike  v.  Oalmn,  29  Me.  183 ; 
Crocker  v.  Pierce,  31  id.  177. 

Amendment  of  levy  allowed.  Defendant  defaulted.  Damages  to 
be  assessed  below. 

Petebs,  Oh.  J.,  Walton,  Danfosth,  Emery  and  Fostbk,  JJ.,  con- 
curred. 


HlOGIKS  V.   BUTLEB. 
December  27,  1886. 

BviDENCB — WrniESs  —  Specific  Performance — Unreasonable  Contract. 

The  defendant  in  a  Boit  in  equity  was  made  a  party  as  heir  to  the  plaintiff's 
wife.    HM,  that  the  plaintiff  was  Incompetent  as  a  witness. 

Where  the  evidence  in  support  of  a  contract  is  conflicting  and  unsatisfactory 
and  the  contract  itself  unreasonable  equity  wiU  not  decree  specific  performance, 

Thompson  ik  Dunton,  for  plaintiff.  J,  H.  Montgomery,  for 
defendant. 

Haskell,  J.  The  orator  seeks  a  decree,  that  the  respondent  shall 
convey  certain  reai  estate  to  him,  upon  two  grounds : 

1.  That  he  may  secure  the  benent  of  a  resulting  trust,  that  arose  in 
his  favor,  in  the  hands  of  his  wife,  in  her  life-time,  and  at  her  death, 
descended  to  the  respondent. 

2.  That  he  may  have  specific  performance  of  the  respondent's  agree- 
ment with  him  to  make  tne  conveyance. 

The  respondent,  by  answer,  denies  both  the  trust  andtheagreement) 
therebv  casting  the  burden  upon  the  orator  to  prove  both. 

Without  the  testimony  of  the  orator  the  evidence  does  not  sustain 
the  averment  of  the  bifl,  that  the  estate  was  held  in  trust;  and  to 
prove  that  issue,  the  orator  is  not  a  competent  witness.  The  respond- 
VoL.vm.— 88 
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ent  is  snmmoDd  to  answer  tlie  charge,  that  as  heir  of  her  mother,  the 
estate  cast  upon  her  is  a  trust  estate,  that  was  acquired  and  held  by 
her  mother  in  trust  for  the  orator's  use.  She  is  thus  ^'  made  a  party  as 
heir  of  a  deceased  party."  Kev.  Stat.,  chap.  82,  §  98;  Simmons  v. 
JUaulton,  27  Me.  496;  Burleigh  v.  White^  64  id.  23;  Wentvxnih  v. 
WerUwarthy  71  id.  72. 

To  prove  the  alleged  agreement  of  the  respondent  to  convey  the 
orator  is  a  competent  witness;  because  touching  that  agreement  the 
respondent  is  summoned  to  answer  in  her  own  right  and  on  her  own 
account.  It  seems  that  the  bill  must  be  multifarious,  as  two  distinct 
causes  for  reUef  are  set  out,  but  as  no  objection  is  ui^ged  on  that 
account,  the  court  is  constrained  to  decide  the  latter  issue. 

The  property  said  to  have  been  conveyed  to  the  mother,  and 
inherited  by  the  respondent,  and  by  her  agreed  to  be  conveyed  to  the 
orator,  is  valued  by  some  witnesses  at  $1,200.  The  consideration  for 
the  respondent's  agreement  to  convey,  that  is,  said  to  have  been  paid 
by  the  orator,  was  tne  delivery  of  a  horse,  valued  by  some  witnesses  at 
$100.  Whatever  agreement  the  respondent  made  was  doubtless  under 
the  impression  that  she  could  not  hold  the  land,  but  had  only  a  claim 
against  it  for  money  that  she  had  expended  in  the  support  of  her 
father's  family,  amounting  to  a  considerable  sum. 

The  evidence  touching  the  agreement  is  so  conflicting  and  unsatis- 
factory, and  the  agreement  standing  by  itself,  as  it  must  stand  in  this 
cause,  is  so  unreasonable,  that  the  court  hesitates  relief;  and  refers  the 

I)arties  to  a  court  of  law,  where  such  damages  may  be  recovered  as  the 
aw  may  give.     Woodhury  v.  Oardineryll  Me.  71;  S.  C,  1  East 
RepV,  103. 
Bill  dismissed. 

Peters,  Ch.  J.,  Walton,  Djmcforth,  Emsrt  and  Foster,  JJ.,  con- 
curred. 


Bird  v.  Cleveland. 

December  28,  1886. 

Insolvent  Law  —  Equitt  Court. 

The  supreme  judicial  court  baa  full  equity  jurisdiction  in  all  insolyent  matters, 
to  revise  tbe  proceedings,  orders  and  decrees  of  the  insolvent  court  where  no 
otber  remedy  Is  given  by  tbe  statute. 

dAME<« 

Its  jurisdiction,  however,  is  supervisory  rather  than  concurrent  with  the  insolv* 
ent  court. 
Same  —  Assignee  —  DrviDEND. 

For  the  neglect  of  an  assignee  to  declare  a  dividend  where  it  is  his  duty  so  to 
do,  application  should  be  made  in  the  first  instance  to  the  court  having  original 
jurisdiction  of  the  insolvent  proceedings. 

C.  E.  LiMlefiddy  for  plaintiff.     J.  H.  Montgcmieryj  for  defendant 

Foster,  J.  The  plaintiffs  are  creditors  of  John  H.  Parker,  who,  on 
the  15th  day  of  June,  1883,  was  duly  adjud^ged  an  insolvent  debtor,  and 
upon  whose  estate  the  defendant  was  appointed  assignee.  This  bill  is 
filed  under  Revised  Statutes,  chapter  70,  section  11,  by  which  it  \& 
enacted  that  '*  the  supreme  judicial  court  has  full  equity  jurisdiction  in 
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all  insolvent  matters/'  and  alleges  that  the  plaintifb,  as  creditors  of  said 
Parker,  have  duly  proved  their  claim  of  $898.08 ;  that  the  defendant 
has  settled  his  account  in  the  insolvent  court,  and  there  remaius  in  his 
hands,  after  paying  all  expenses,  charges  and  preferred  claims,  the  sum 
of  $333.51  tor  distribution  among  the  creditors  of  said  estate  who  had 
proved  or  might  prove  their  claims  before  dividend  made.  It  also 
avers  that  ^^  a  large  number  of  creditors  have  proved  their  claims  against 
said  estate  " ;  that  no  dividend  has  ever  been  declared  or  paid  to  said 
creditors  by  the  defendant,  or  notice  given  by  the  register  to  any  of 
the  creditors)  and  that  the  defend&nt  refuses  to  declare  or  pay  any  such 
dividend  or  to  procure  the  register  to  give  the  notice  required  by  law, 
or  to  disburse  the  sum  in  his  nands  to  the  creditors  of  the  estate.  The 
prayer  is  that  the  defendant  be  ordered  to  require  the  register  to  notify 
the  creditors  of  an  intended  dividend,  and  thereafter  that  the  defendant 
pay  a  dividend  to  all  the  creditors  who  shall  then  have  proved  their 
claims. 

To  this  bill  the  defendant  demurs,  and  the  case  is  before  the  court 
on  the  bill  and  demurrer.  Taking  the  allegations  in  the  bill  to  be  true, 
as  we  are  boimd  to  do  upon  demurrer,  it  sets  forth  no  case  falling  within 
the  equity  jurisdiction  of  this  court  relating  to  insolvency  proceedings. 
While  the  language  of  the  statute  is  broad  and  comprehensive  in  regard 
to  the  equit]^  powers  of  this  court  in  such  proceedings,  yet  it  is  not 
without  limitation  in  its  application.  Its  jurisdiction  is  supervisory 
rather  than  concurrent.  In  our  own  State  the  statute  in  question  has 
been  before  the  court  and  received  an  interpretation  which  is  in  harmony 
with  that  expressed  by  the  decisions  of  the  court  in  Massachusetts,  where 
a  somewhat  similar  provision  has  existed  for  many  years  and  frequently 
been  the  subject  of  judicial  decision.  And  it  appears  to  be  settled  that 
it  was  the  evident  intention  of  the  legislature  to  confer  upon  this  court, 
sitting  as  a  court  of  equity,  f  uU  supervisory  jurisdiction  to  redse  the 
proceedings,  orders  and  decrees  of  the  insolvent  court  in  cases  where 
no  other  remedy  is  given  bv  statute.  jHarris  v.  I^eabodyy  73  Me.  266  ; 
Zancaete?*  v.  CAoate^  5  Allen,  538 ;  Barhard  v.  Hhtoriy  2  Cush.  301 ; 
Marhw  v.  Tufts,  4  id.  452 ;     WinoAester  v.  Thayer,  129  Mass.  133. 

In  the  case  of  Harlow  v.  Tufts,  supra,  the  court  say :  "  It  may  be 
proper,  however,  to  remark  that  although  the  power  thus  conferred  on 
the  court  is  general,  they  will  consider,  m  the  exercise  of  it,  the  purpose 
for  which  it  was  given,  namely,  to  reach  cases  not  otherwise  provided 
for ;  and  they  will  probably,  therefore,  be  slow  to  exercise  it  nntil  other 
remedies,  to  be  obtained  m  the  ordinary  course  of  proceeding,  have 
been  exhausted." 

By  section  39  of  the  insolvent  law  it  is  made  the  duty  of  the  assignee 
whenever  he  receives  from  the  estate  assets  available  to  pay  a  dividend 
equal  to  twenty-five  per  cent  of  the  debts  proved,  exclusive  of  expenses, 
to  declare  and  pay  such  dividend  and  render  an  account  thereof  to  the 
judge ;  and  for  each  twentv-^five  per  cent  of  assets  received  to  make  a 
like  dividend,  and  a  final  dividend  at  such  time  as  the  judge  directs. 
But  no  dividend  is  to  be  paid  or  declared  without  the  approval  of  the 
court,  entered  of  record. 

The  allegations  of  the  plaintiffs  biU  may  all  be  true,  and  the  defend- 
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ant  not  in  fault.  The  assignee  is  not  by  law  obliged  to  declare  a  divi- 
dend unless  it  be  a  final  one,  or  so  eh  as  the  court  may  order  until  the 
amount  collected  by  him  amounts  to  twenty-five  per  cent  of  the  debts 
proved  exclusive  of  expenses.  While  the  bill  specifically  states  the 
amount  of  the  plain tifPs  debt  proved,  it  also  sets  forth  that  ^^  a  large 
number  of  creditors  have  proved  their  claims  against  said  estate." 
What  the  amount  of  the  debts  proved  is  does  not  appear ;  nor  is  it 
alleged  that  the  amount  in  the  hands  of  the  assignee  exceeds  twenty- 
five  per  cent  of  the  debts  proved  against  the  estate. 

Furthermore,  the  declariug  or  paying  a  dividend  is  not  at  the  motion 
of  the  assignee  only.  He  is  not  authorized  to  declare  or  pay  any  divi- 
dend without  the  approval  of  the  insolvent  court  obtainea  and  entered 
of  record  —  nor  a  final  one  till  such  time  as  the  judge  of  the  court  of 
insolvency  directs.  The  main  question  raised  is  when  a  dividend  shjJl 
be  made — not  what  it  shall  be,  or  to  whom  — a  question  over  which 
the  insolvent  court  would  seem  to  possess  primary  jurisdiction.  If  the 
assignee  has  delaved  to  declare  a  dividend  beyond  wnat  parties  interested 
deem  a  reasonable  time,  application  to  the  ludge  of  the  insolvent  court, 
to  whom  the  assignee  has  given  bond  for,the&ithful  discharge  of  his 
duties,  and  who  may  remove  him  at  any  time  for  good  cause  wiown  — 
§  81 — might  afford  ample  remedv,  and  would  appear  to  be  the 
appropriate  course  te  pursue  in  the  first  instance.  8uch  was  the  view 
of  the  court  in  Lincoln  v.  Bcuaetty  9  Gray,  357,  which  was  a  bill  in 
equity  against  an  assignee  of  an  insolvent  estate  who  had  received  in 
cash  from  the  estate  a  sum  exceeding  $5,000,  but  had  never  rendered 
any  account,  nor  declared  or  paid  any  dividend,  notwithstanding  the 
requirement  of  the  statute  that  within  eighteen  months  from  the  time 
of  the  assi^ce's  appointment  his  account  should  be  produced  and  settled 
and  a  dividend  made.  In  that  case,  Bigblow,  J.,  said :  '^  So  far  as 
the  bill  ^oes  on  the  ground  of  neglect  by  the  assignee  to  render  his 
accounts  m  due  reason,  and  to  make  a  dividend  accoraing  to  law  among 
the  creditors  of  the  insolvent,  it  is  open  to  the  objection  that  the  proper 
remedy  in  such  case  is  to  apply  in  the  first  instance  to  the  court  navmg 
original  jurisdiction  of  the  insolvent  proceedings."  Olennyy.  Zanadanj 
98  U.  S.  28,29,  30. 

In  the  case  at  bar  it  does  not  appear  that  any  application  has  ever 
been  made  to  the  judge  of  the  insolvent  court,  or  that  the  remedy  to  be 
obtained  in  the  ordinary  course  of  proceeding  has  been  exhausted,  or 
even  invoked.  There  is  no  reason  snown  by  tne  allegations  in  the  bill 
that  the  assignee  might  not  properly  refuse  to  declare  a  dividend  on  the 
individual  application  to  him  of  the  plaintiff!  Nor  is  there  any  daim 
t^at  the  judge  has  been  derelict  in  his  duty  —  or  refuses  to  exercise 
that  discretion  with  which  he  is  invested  by  the  provisions  of  the  statute 
as  to  the  time  in  which  he  may  direct  the  defendant  to  declare  a  final 
dividend. 

While  this  court,  in  the  exercise  of  its  supervisory  jurisdiction  in 
equity  over  the  proceedings,  orders  and  decrees  of  the  insolvent  court, 
will,  m  proper  cases,  make  such  orders  and  give  such  directions  as  the 
law  and  the  rights  of  the  parties  may  require,  yet,  as  was  said  by  the 
court  in  Lancaster  v.  ChoatSy  mpra^ "  it  is  a  power  to  be  exercised  with 
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great  caution ;  not  in  cases  where  there  has  been  laches j  in  the  court  of 
insolvency,  but  only  where  the  party  complaining  can  show  that  he  has 
been  aggrieved  and  has  pursued  his  remedy  diligently." 

Bill  dismissed,  with  costs. 

Petbbs,  Oh.  J.,  Daiifobth,  Virgin,  Libby  and  Hasksll,  JJ.,  con- 
ourred. 


Carter  v.  Harden. 

December  31,  1886. 

False  Representations — Husband  and  Wife. 

The  plaintiff  while  riding  with  her  ifusband  was  injured  by  the  horse  running 
awaj  and  throwing  her  from  the  carriage.  The  horse  had  eighteen  days  before 
been  'purchased  by  the  husband  of  the  defendant  as  a  gentle  and  kind  animal 
and  good  family  horse.  It  appeared  that  the  defendant  understood  that  the 
horse  was  to  be  used  by  the  husband  in  his  business,  and  did  not  know  that  it 
was  being  purchased  for  the  plaintiff,  or  for  the  use  of  the  plaintiff.  Hdd,  that 
the  defendant  was  not  liable  for  the  injuries  to  the  plaintiff  because  of  his  false 
representations  to  her  husband.    (See  note,  page    .) 

On  report. 

B.  P.  SouUj  for  plaintiff.     Oeorge  P.  Duttort^  for  defendant. 

Ekery,  J.  The  female  plaintiff  was  riding  with  her  husband  in  his 
wagon,  drawn  by  his  horse,  which  he  was  driving.  The  horse  became 
unmanageable,  and  ran  away,  throwing  the  female  plaintiff  from  the 
wagon  to  her  injury.  In  the  absence  of  any  contractual  rights  or 
obligations  she  would  have  a  right  of  action  against  that  person  only 
whose  tort  was  the  direct  proximate  cause  of  the  injury.  In  seeking 
for  this  cause,  she  goes  back  to  the  purchase  of  the  horse  by  her  hus- 
band from  the  defendant.  This  purchase  was  made  eighteen  days  before 
the  injury,  and  at  a  place  over  twenty-five  miles  distant.  She  claims 
that  the  defendant,  knowing  the  horse  to  be  an  unmanageable  runaway, 
and  knowing  that  her  husband  had  a  wife  and  family,  yet,  to  induce 
her  husband  to  buy  the  horse,  falsely  represented  it  to  be  a  safe  and 
kind  horse,  and  good  family  horse. 

She  does  not  claim  that  there  was  any  privity  between  her  and  the 
defendant  in  this  contract.  She  does  not  claim  that  she  thereby 
acquired  any  contractual  rights  against  the  defendant.  All  such  rights 
belong  to  the  husband,  bhe  does  claim,  however,  that  a  wrong  was 
done  by  the  defendant  —  that  his  deceit  of  her  husband  was  a  tort 
against  her,  and  was  the  direct  proximate  cause  of  her  injury. 

In  support  of  this  proposition  her  counsel  cites,  ana  mainly  relies 
upon,  iangridge  v.  Z^y,  2  M.  &  W.  519,  where  a  son,  injured  by  the 
explosion  of  a  gun  sold  to  the  father  by  the  defendant,  recovered  for 
his  injuries  against  the  defendant.  In  that  case,  however,  it  was 
alleged  and  appeared  that  the  father  purchased  the  gun  to  be  used  by 
himself  and  son ;  that  the  defendant  knew  the  gun  was  being  so  pur- 
chased, and  it  was  to  be  used  by  the  plaintiff,  the  son,  ana  that  he 
made  the  false  representations,  expecting  the  son,  as  well  as  the  father, 
to  rely  upon  them.  The  action  was  sustained  solely  upon  that  ground, 
on  the  ground  that  the  defendant  expected  the  son  to  act  upon  his 
statements,  and,  therefore,  contemplated  any  harm  that  might  come  to 
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him  therefrom.  In  the  case  at  bar  we  do  not  find  from  the  evidence 
that  the  defendant  nndenstood  that  the  horse  was  being  purchased  for 
the  wife,  or  for  her  use,  or  that  he  expected  the  wife  to  relj  upon  any 
representations  of  his.  The  husband  was  in  the  business  of  peddling 
sewing  machines,  and  the  defendant  understood  the  horse  was  wauted 
for  use  in  that  business. 

Baron  Parke,  who  pronounced  the  judgment  in  Langridge  v.  Levy^ 
afterward  in  Lcmgmaid  v.  HMidoA/y  6  Exch.  766,  said :  "  That  the 
principle  of  the  former  case  was  that  if  any  one  knowingly  tells  a  false- 
nood,  with  intent  to  induce  another  to  do  an  act  which  results  in  loss, 
he  is  liable  to  that  person  in  an  action  of  deceit.  To  bring  this  case 
at  bar  within  that  principle,  it  should  appear  that  the  defendant  made 
the  false  representations,  with  intent  to  induce  the  wife  to  act  upon 
them.  The  evidence  fails  to  show  any  representations  made  with  that 
intent." 

This  ease  is  more  similar  to  WvrtterboUom  v.  Wright^  10  M.  &  W. 
109,  4han  to  I/mgridge  v.  Levy.  In  WmierboUom  v.  Wright^  the 
defendant  had  contracted  with  the  postmaster-general  to  provide  for  a 
certain  post  route,  mail  coaches  of  suitable  strength,  etc.  A  third 
party  contracted  to  horse  the  coaches  along  the  same  route,  and 
employed  the  plaintiff  as  one  of  his  drivers.  The  plaintiff  was  injured 
by  some  defect  in  the  coach,  the  fault  of  the  defendant.  It  was  held 
that  plaintiff  could  not  recover  against  the  defendant.  The  case  of 
Lcmgridge  v.  L&oy  was  expressly  distinguished.  Alderson,  B.,  said : 
"  The  principle  of  the  case  was  simply  this,  that  the  father  having 
bought  the  gun  for  the  very  purpose  of  being  used  by  the  plain ti^ 
the  defendant  made  representations  by  which  ne  was  inducea  to  use 
it."  Lord  Abinoer,  C.  B.,  in  the  same  case  said :  "  We  ought  not  to 
attempt  to  extend  the  principle  of  that  decision  which,  although  it  has 
been  cited  in  support  of  this  action,  wholly  fails  as  an  authonty  in  its 
favor,  for  there  tne  gun  was  bought  for  the  use  of  the  son,  who  could 
not  make  the  bargain  himself,  but  was  really  and  substantially  the 
party  contracting." 

In  Blakemore  v.  Bristol  <&  Iketer  By.  Co.,  8  El.  &  Bl.  1035, 
CoLERrooE,  J.,  said :  "It  has  always  been  considered  that  Zangridge 
V.  Levy  was  a  case  not  to  be  extended  in  its  application." 

In  the  case  of  Thomas  v.  Winchester,  6  N.  Y.  396 ;  S.  C,  57  Am. 
Dec.  455,  cited  by  plaintiff,  the  act  of  the  defendant  was  shown  to  be 
the  direct  proximate  cause  of  the  injury  to  the  plaintiff.  The  act  of 
the  defendant  was  the  carelessly  labehns^  a  deadly  poison  as  a  harmless 
medicine,  and  putting  it  on  the  market  as  such.  Such  an  act  was 
a  tort  directly  against  any  person  who  should,  on  the  strength  of  the 
label,  purchase  and  use  the  compound  as  a  medicine.  The  plaintiff  did 
rely  upon  the  label,  and  used  the  compound  to  his  injury.  It  was  like 
the  case  of  the  squib  thrown  into  the  market  place.  The  thrower  was 
liable,  to  whatever  person  was  finally  struck  and  hurt  by  it.  Chief 
Justice  RuoGLES,  in  the  opinion,  expressly  distinguishes  the  case  from 
Wtnterbottom  v.  Wright,  which  he  cites  with  approval. 

In  the  case  at  bar  the  alleged  cause  is  evidently  too  remote,  in  time, 
place  and  sequence,  to  be  the  direct,  proximate  cause  of  the  plaintiff's 
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injury,  and  she  has  not  shown  that  the  defendant  told  any  falsehood 
with  the  intent  that  she  should  act  upon  it. 

Plaintiffs  nonsuits 

Pbtbbs,  Ch.  J.,  Walton,  Danfobth,  Fosteb  and  Haskell,  JJ., 
concurred. 

In  the  principal  case  the  coart  seems  to  hold  defendant  was  not  liable  because  he 
had  no  knowledge  the  horse  was  intended  for  ase  by  the  plaintiff's  wife,  and,  there- 
fore, could  not  naye  contemplated  an  iniury  to  her  as  one  of  the  results  of  a  sale 
of  the  horse  to  plaintiff.  The  rule  would  seem  to  be  otherwise  had  he  known  of 
such  intended  sale.  In  Langridae  ▼.  Levy,  2  Mees.  &  Welsh.  519,  cited  in  the  prin- 
cipal case,  plaintiff's  father  purcnased  of  defendant  a  ^un,  stating  to  defendant  the 
gun  was  for  the  use  of  himself  and  sons.  Defendant  falselj  represented  it  to  have 
been  manufactured  bj  N.,  a  maker  of  high  reputation,  and  to  be  good,  safe  and 
secure;  whereas  it  was  made  by  an  inferior  maker  and  was  not  good,  safe  or  secure. 
Plaintiff  while  usinfl[  the  gun  was  injured.  Held,  defendant  was  liable  to  him  on  the 
ground  that  plaintiff  having  used  the  gun,  as  defendant  had  notice  he  would,  relying 
on  such  representations,  it  was  a  question  of  fact  for  the  jury  whether  he  was  not 
induced  to  do  so  by  defendant's  false  representations. 

The  court — pp.  580-1 — P^^rke,  Baron,  said:  "  In  this  case  a  motion  was  made  to 
arrest  the  jud^ent  after  a  verdict  for  the  plaintiff."  His  lordship  stated  the  dec- 
laration and  proceeded:  "  It  is  clear  that  this  action  cannot  be  supported  upon  the 
warranty  as  a  contradL  for  there  is  no  privity  in  that  respect  between  the  plaintiff 
and  the  defendant.  The  father  was  the  contracting  party  with  the  defendant,  and 
can  alone  sue  upon  that  contract  for  the  breach  of  it.  The  question  then  is,  whether 
enough  is  stated  on  this  record  to  entitle  the  plaintiff  to  sue,  though  not  on  the  con- 
tract; and  we  are  of  opinion  that  there  is,  and  that  the  present  action  may  be  sup- 
ported. We  are  not  prepared  to  rest  the  case  upon  oue  of  the  cronnds  on  which  the 
learned  counsel  for  the  plaintiff  sought  to  support  his  right  of  action,  namely,  that 
wherever  a  duty  is  imposed  on  a  person  by  contract  or  otnerwise,  and  that  duty  is 
violated,  any  one  who  is  Injured  by  the  violation  of  it  may  have  a  remedy  against  the 
wrong-doer;  we  think  this  action  may  be  supported  without  laying  down  a  principle 
which  would  lead  to  that  indefinite  extent  of  liability  so  strongly  put  in  the  course 
of  the  argument  on  the  part  of  the  defendant;  and  we  should  pause  before  we  made 
a  precedent  by  our  decision  which  would  be  an  authority  for  an  action  against  the 
vendors,  even  of  such  instruments  and  articles  as  are  dangerous  in  themselves,  at 
the  suit  of  any  person  whomsoever  into  whose  hands  they  might  happen  to  pass  and 
who  should  be  injured  thereby.  We  do  not  feel  it  necessary  to  go  to  that  length,  and 
our  judgment  proceeds  upon  another  ground.  If  the  instrument  in  question,  which 
is  not  of  itself  dangerous,  but  which  requires  an  act  to  be  done,  that  is,  to  be  loaded 
in  order  to  make  it  so,  had  been  simply  delivered  by  the  defendant  without  any  con- 
tract or  representation  on  his  part  to  tne  nlaintiff,  no  action  would  have  been  main- 
tainable for  any  subsequent  damage  which  the  plaintiff  might  have  sustained  by  the 
use  of  it  But  if  it  had  been  delivered  by  the  defendant  to  the  plaintiff  for  the  purpose 
of  being  so  used  by  him,  with  an  accompanving  representation  to  him  that  he  might 
safelv  so  use  it,  and  that  representation  nadbeen  false  to  the  defendant's  knowledge, 
and  the  plaintiff  had  acted  upon  the  faith  of  its  being  true,  and  had  received  damage 
thereby,  then  there  is  no  question  but  that  an  (581)  action  would  have  lain,  upon  the 
principle  of  a  numerous  class  of  cases,  of  which  the  leading  one  is  that  of  Padey  v. 
T^eemarit  3  "T.  R.  51;  which  principle  is,  that  a  mere  naked  falsehood  is  not  enough 
to  give  a  right  of  action;  but  if  it  be  a  falsehood  told  with  an  intention  that  it 
should  be  aSed  upon  by  the  party  injured,  and  that  act  must  produce  damage  to  him; 
if,  instead  of  being  delivered  to  the  plaintiff  immediatelv,  the  instrument  had  been 
placed  in  the  hands  of  a  third  person  for  the  purpose  of  being  delivered  to  and  then 
used  by  the  plaintiff,  the  like  false  representation  being  knoi^angly  made  to  the  inter- 
mediate person  to  be  communicated  to  the  plaintiff,  and  the  plaintiff  had  acted  upon 
it,  there  can  be  no  doubt  but  that  the  principle  would  equally  apply,  and  the  plaintiff 
would  have  had  his  remedy  for  the  deceit;  nor  could  it  make  any  difference  that  the 
third  person  also  was  intended  by  the  defendant  to  be  deceived;  nor  does  there  seem 
to  be  any  substantial  distinction  if  the  instrument  be  delivered,  in  order  to  be  so  used 
by  the  plaintLu,  though  it  does  not  appear  that  the  defendant  intended  the  false  rep- 
resentation itself  to  l^  communicated  to  him.  There  is  a  false  representation  made 
by  the  defendant  with  a  view  that  the  plaintiff  should  use  the  instrument  in  a  dan- 
gerous way,  and,  unless  the  representation  had  been  made,  the  dangerons  act  would 
never  have  been  done. 
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*'  If  this  view  of  the  law  be  correct,  there  is  no  doubt  but  that  the  facts  upon  this 
record  must  be  taken  to  have  been  found  by  the  jury  brin^^c^  this  case  within  the 
principle  of  those  referred  to.  The  defendant  lias  knowingly  sold  the  gun  to  the 
father,  for  the  purpose  of  being  used  by  the  plaintiff  by  loading  and  discharging  it, 
and  has  knowingly  made  a  false  warranty  that  it  might  be  safely  done,  in  order  to 
effect  the  sale;  and  the  plaintiff,  on  the  faith  of  that  warranty,  and  believing  it  to  be 
true  —  for  this  is  [532]  the  meaning  of  the  term  '  confiding '  —  used  the  gun,  and 
thereby  sustained  the  damage  which  is  the  subject  of  this  complaint.  The  warranty 
between  these  parties  has  not  the  effect  of  a  contract;  it  is  no  more  than  a  representa- 
tion; but  it  is  no  less.  The  delivery  of  the  gun  to  the  father  is  not,  inde^,  averred, 
but  it  is  stated  that,  bv  the  act  of  the  defendant,  the  property  was  transferred  to  the 
father,  in  order  that  the  son  might  use  it;  and  we  must  intend  that  the  plaintiff  took 
the  gun  with  the  father's  consent,  either  from  his  possession  or  the  defendant's,  for 
we  are  to  presume  that  the  plaintiff  acted  lawfully,  and  was  not  a  trespasser,  unless 
the  contrary  appear.  We,  therefore,  think  that,  as  there  is  fraud  and  damage,  the 
result  of  that  fraud,  not  from  an  act  remote  and  consequential,  but  one  contemplated 
by  the  defendant  at  the  time  as  one  of  its  results,  the  party  guilty  of  the  ftmud  is 
responsible  to  the  party  injured.  We  do  not  decide  whether  this  action  wonld  have 
been  maintainable  if  the  plaintiff  had  not  known  of  and  acted  upon  the  false  repre* 
sentation;  nor  whether  the  defendant  would  have  been  responsible  to  a  person  not 
within  the  defendant's  contemplation  at  the  time  of  the  sale,  to  whom  the  gun  might 
have  been  sold  or  handed  over.  We  decide  that  he  is  responsible  in  this  case  for  the 
consequences  of  his  fraud  whilst  the  instrument  was  in  the  possession  of  a  person  to 
whom  his  representation  was  either  directly  or  indirectly  communicated,  and  for 
whose  use  he  knew  it  was  purchased." 

This  case  was  taken  to  the  exchequer  chamber  where  it  was  affirmed.  Haatings 
Torts,  181;  4  Mees.  &  Welsh.  887. 

In  the  case  of  Ge^yrge  andWtfe  v.  Skkington,  L.  R..  5  Exch.  1,  defendant  sold  plain- 
tiff, the  husband,  a  hair  wash  for  his  wife,  as  a  safe  and  useful  remedy,  which  on 
application  injured  her.  He  was  held  liable,  the  court  holding  the  liability  was  not 
based  upon  contract,  but  upon  a  wrong  to  the  wife  in  furnishing  for  her  use  an  article 
which  in  use  caused  her  injury 

Cleasby,  Baron,  said,  p.  5  :  "No  person  can  sue  on  a  contract  but  the  person  with 
whom  the  contract  was  made,"  and  this  undoubted  proposition  was  attempted  to  be 
taken  advantage  of  in  Langridge  v.  Levy,  2  Mees.  &  Welsh.  519,  in  Exchequer  cham- 
ber, 4  id.  837.  The  answer  was  that,  admitting  the  proposition  to  betme,  still  a  ven- 
dor who  has  been  guiltv  of  fraud  or  deceit  is  liable  to  whomsoever  has  been  injured 
by  that  fraud,  although  not  one  of  the  parties  to  the  original  contract,  provided,  at 
least,  that  his  use  of  the  article  was  contemplated.  So  mien  a  dealer  sold  an  unsafe 
lamp  to  one  to  be  used  in  his  family,  fraudulently  representing  it,  his  wife  while 
using  it  was  injured."  Longmeid  v.  EoUidayt  6  Exch.  766;  approving  Langridge  v. 
Levy,  2  Mees.  &  Welsh.  519. 

But  holding  that,  in  the  case  under  consideration,  fraud  was  negatived.  2  Addison 
Torts  (Banks'  ed.),  §  1208. 

Or  manufactures  or  sells  burning  fluid  below  the  legal  standard.  WdHngtan  v. 
Downer,  etc.,  104  Mass.  64. 

Or  sells  gunpowder  to  a  child.  Carter  v.  Tawne,  98  Mass.  537.  See  21  Am.  Law 
Reg.  (N.  S.)  533. 

To  the  same  effect  is  the  case  of  D&tlin  v.  Smith,  89  N.  Y.  479;  where  one  who 
furnished  a  scaffold  for  use  by  a  contractor,  for  use  by  his  workman,  was  held 
liable  to  a  workman  injured  thoug^  the  employer  was  not  liable  to  him. 

To  the  same  effect  is  Oonlon  v.  Mkut&m,  etc. ,  135  Mass.  195. 

Thomas  v.  Winchester,  6  N.  T.  398;  S.  C,  57  Am.  Dec.  455,  where  one  putting  up 
for  sale  a  poison  as  a  hannless  medicine,  was  held  liable  to  any  person  who  purchased 
it,  and  was  injured  in  consequence  of  the  false  representation  by  the  lal)el.  1  Thomp. 
Neg.  94,  233-5.    Also,  Heaven  v.  Pender,  11  Q.  B.  Div.  603. 

"  If  A.  makes  a  contract  with  B.  for  the  protection  of  C,  and  C.  is  Inlured  in  con- 
sequence of  B.  breaking  the  contract,  C.  may  recover  damages  of  B.^'  2  Thomp. 
Neg.  906,  i  28. 

"Defendant  having  leased  the  premises  to  Vanderzee  incurred  the  same  liability 
to  his  sub-tenants  for  the  safety  and  su^ciency  of  the  premises  for  use  for  the  pur 
poses  for  which  they  were  intended  as  theywere  under  to  him."  Jeffrey  v.  HaeAem, 
66  N.  Y.  400;  CtmgMry  v.  Globe  Woolen  ml,  56  N.  Y.  124,  126-7;  Minar  v.  Sharon, 
112  Mass.  477;  S.  C,  18  Am.  Rep.  122. 

Defendant,  being  about  to  sell  a  public  house,   falsely  represented  to  B.,  who  had 
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affreed  to  purchase  it,  that  the  receipts  were  £180  a  month;  B.  having,  to  the  knowl- 
edge  of  defendant,  commanicated  this  representation  to  plaintiff,  who  became  the 
purchaser  instead  of  B.  Hdd,  that  an  action  lay  a^nst  defendant  at  the  suit  of 
plaintiff.  PUmore  v.  Hood,  5  Bing.  N.  C.  97 ;  85  Eng.  C.  L.  62.  See  elaborate 
opinions,  pp.  104-109.  Tindal,  Ch.  J.,  pp.  106-7,  expressly  approves  of  and 
applies  Landridge  v.  Levy,  2  Mees.  &  Welsh.  519. 

"Every  man  must  be  held  responsible  for  the  consequences  of  false  representation 
made  by  him  to  another,  upon  which  a  third  person  acts,  and  so  acting  is  injured  or 
damnified  ;  provided  that  it  appear  that  such  false  representation  was  made  with  the 
intent  that  it  should  be  acted  upon  by  such  third  person  in  the  manner  that  occasions 
the  injury  or  loss."     Watson  v.  Crandell,  7  Mo.  App.  235  ;  affirmed,  78  Mo.  583. 

"An  action  may  be  maintained  for  a  false  representation  not  addressed  directly  to 
the  plaintiff,  if  it  was  intended  to  influence  everybody  who  might  hear  of  it  and  if 
plaintiff  acted  on  it  to  his  injury."    CarviU  v.  Jacks,  43  Ark.  454. 

"  The  general  rule  appears  to  be,  that  if  any  man  makes  a  fraudulent  representa- 
tion for  another  to  act  upon,  either  directly  or  indirectly,  and  such  representation  is 
calculated  to  induce  that  other  person  to  act  on  it,  and  he  does  act  on  it,  the  person 
who  makes  the  representation  is  responsible  in  damages."  2  Addison  Torts 
(Banks'  ed.),  §§  1175,  1208. 

So  fraudulent  statements  as  to  his  pecuniary  condition  made  by  a  merchant  to  a 
mercantile  agency  in  consequence  of  which  a  subscriber  trusts  such  merchant. 
Baton  V.  Averp,  83  N.  Y.  31 ;  S.  C,  38  Am.  Rep.  389 ;  Morrison  v.  Lewis,  49  Super, 
a.  178 ;  Schultz  v.  Harris,  25  Daily  Reg.  909 ;  Vietor  v.  HerOein,  7  Qv.  Proc.  R. 
67 ;  Genesee,  etc.,  v.  Mieh.,  etc.,  52  Mich.  164,  169 ;  Goodwin  v.  Goldsmith,  49  N.  T. 
Super.  Ct.  105. 

"  Where  a  party,  with  intent  to  cheat  and  defraud  another,  induces  him,  by  fraudu- 
lent means,  to  purchase  stock  for  value  which  he  knows  to  be  worthless,  he  is  liable 
for  the  damages  sustained,  whether  the  purchase  is  made  of  him  or  another.  The 
elements  of  rraud  and  damage  are  united ;  and  that  this  gives  an  action  to  the 
injured  party  is  a  maxim  as  old  as  the  law."  HtU)bel  v.  Meigs,  60  N.  T.  ^1 ;  citing 
Upton  V.  VaU,  6  Johns.  181 ;  S.  C,  5  Am.  Dec.  210 ;  Medbury  v.  Woitsan,  6  Mete.  269  : 
S.  C,  89  Am.  Dec.  726. 

Nor  is  it  necessary  that  the  Intention  should  exist  to  defraud  the  plaintiff  in  par- 
ticular; if  a  person  intending  to  defraud  somebody  gives  a  general  recommendation 
of  credit  to  an  insolvent  person,  any  one  who  sustains  damage  by  reason  of  such 
recommendation  is  entitled  to  an  action  for  such  damages  grounded  upon  the  fraud. 
Alien  V.  AddingUm,  7  Wend.  9 ;  Williams  v.  Wood,  14  id.  126 ;  CaruiU  v.  Jacks,  48 
Ark.  64. 

Directors  and  trustees  are  liable  to  one  who  purchases  the  stock  of  their  corpora- 
tion in  consequence  of  fraudulent  prospectuses  or  other  fraudulent  representation  as 
to  the  value  of  the  stock.     31  Eng.  Rep.  61,  note  ;   Moak's  Underbill  Torts,  532-6. 

A.  being  in  negotiation  with  B.  for  the  sale  of  land  containing  ore,  C,  knowing 
the  land,  falsely  represented  to  B.  that  an  experienced  manufacturer  was  of  the 
opinion  that  the  ore  would  suddenly  run  out,  and  B.  refused  to  purchase  in  conse- 
quence. Held,  that  C.  was  liable  to  A.  in  damages.  Paul  v.  Hcuferty,  63  Penn.  St. 
46  ;  S.  C,  3  Am.  Rep.  518. 

*  When  a  void  contract  would  have  been  performed  but  for  the  false  and  fraudulent 
representation  of  a  third  person,  an  action  will  lie  against  such  person,  although  the 
contract  could  not  have  been  enforced  by  such  person.  Benton  v.  Pratt,  2  Wend. 
885 ;  S.  C.  20  Am.  Dec.  623 ;  Snow  v.  Judson,  38  Barb.  210 :  Rice  v.  MarUy,  66  N.  Y. 
82;  S.  C,  23  Am.  Ren.  30. 

It  is  not  necessary  that  plaintiff  should  have  benefited  by  the  fraud,  or  be  in  oollu- 
flion  with  a  party  who  is  benefited. 

It  is  sufficient  that  plaintiff  was  moved  by  the  false  representations  of  defendant, 
so  that  without  them  ne  would  not  have  acted  in  the  premises,  whereby  he  was  dam- 
aged, although  representations  made  by  others  had  some  influence  upon  his  mind. 
Svhba/rd  v.  Briggs,  81  N.  Y.  618,  629-580 ;  AUen  v.  Addington,  7  Wend.  9. 
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% 
OoLE  V.  County  Oommissionees. 

December  81,  1886. 

Watb — CoNsnTunoNAL  Law — Appeal  —  People's  Ferbt,  Pobtlakd. 

A  special  statute  authorized  the  countj  commissioners  to  locate  a  hifhwaj 
"  into  tide  waters  of  sufficieut  depth,  with  a  good  ferry  way  .  .  .  ui  like 
manner  and  effect  as  in  locating  other  highwikjs."  Held,  (1)  that  the  authority 
conferred  upon  the  commissioners  was  not  exhausted  by  their  adverse  action  on 
one  petition  ;  (2)  that  the  statute  was  constitutional ;  (8)  that  an  appeal  could  be 
taken  from  the  decision  of  the  commissioners  in  refusing  to  locate  such  a  way. 
on  petition  therefor ;  (4)  that  the  committee  of  the  appellate  court  did  not 
transcend  their  authority  when  they  decided  that  the  doings  of  the  commission- 
ers should  be  reversed,  and  that  common  convenience  and  necessity  required  the 
location  of  the  way  ''  as  prayed  for  in  said  petition,*'  though  the  petition  asked 
for  a  way  "  down  said  Portland  pier  to  the  end  of  said  pier  and  into  tide  waters 
a  sufficient  distance  to  give  a  sufficient  depth  of  water." 

Naihcm  cfe  Henry  B.  Gleavesj  Drunmumd  cfe  Drummand  and  F, 
M.  Ha/rford^  for  petitioners.  C,  W.  Ooddardy  for  remonstrante  from 
ten  towns.  Joseph  W.  Symondsy  for  the  city  of  Portland.  George 
K  Birdy  for  proprietors  of  Portland  pier.  A.  A.  Strout^  for  Port- 
land and  Cape  Elizabeth  Steam  Ferry  Company. 

LiBBEY,  J.  The  proceedings  in  this  case  were  had  by  virtue  of  the 
act  of  1873,  chapter  375,  as  modified  by  act  of  1885,  chapter  495. 

The  act  of  1873  reads  as  follows :  "  Section  1.  That  the  county 
commissioners  of  the  county  of  Cumberland,  on  petition  of  one  hnndred 
or  more  citizens  of  said  county,  be  and  hereby  are  authorized  and 
empjowered  to  locate  a  public  highway  in  the  city  of  Portland,  extend- 
ing into  tide  waters  of  sufficient  depth,  with  a  good  and  substantial  ferry 
way  and  landing  therein,  suitable  for  the  passage  and  accommodation 
of  teams  and  foot  passengers,  with  right  to  take  private  property'there- 
f or ,  in  like  manner  and  effect  as  in  locating  other  highways  in  said 
county." 

"§2*  Said  highway  and  landing  shall  be  govemeda  nd  control- 
led by  the  city  of  Portland,  and  so  much  of  said  highway  and  land- 
ing as  is  not  required  for  said  ferry  purposes  may  be  used  or  leased  by 
said  city  for  any  other  purpose." 

The  act  of  1885,  section  8,  provides,  "  that  the  county  commission- 
ers of  the  county  of  Cumberland  shall  not  be  called  upon  to  locate  a 
public  highway  in  tide  waters  of  the  city  of  Portland,  under  the  act  of 
1873  .  .  .  until  a  double-end  steam  ferry-boat  suitable  for  the  car 
riage  of  teams  and  passengera  is  put  upon  said  ferry  route,  and  its  con- 
tinuous operations  secured  to  the  satisfaction  of  said  county  commis- 
sioners." 

At  the  June  term  of  the  court  of  county  commissioners  of  the  county 
of  Cumberland,  a  petition  in  all  respects  in  compliance  with  the  acts 
aforesaid  was  presented  to  said  court,  and  upon  aue  proceedings  had 
by  said  commissioners,  they  heard  the  parties  interested,  and  at  the 
January  term  of  said  court  reported  that  all  the  rec^uirementa  of  the 
acts  aforesaid  had  been  complied  with,  but  they  adjudged  and  deter- 
mined that  public  convenience  and  necessity  did  not  require  the  loca- 
tion oi  tho  highway  prayed  for. 

An  appeal  was  duly  taken  to  the  January  term  of  the  supreme 
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judicial  court  in  said  county,  when  a  motion  was  filed  by  the  remon- 
strants to  dismiss  the  appeal  on  the  ground  that  court  had  no*  juris- 
diction. This  motion  was  overruled  and  a  committee  was  appointed. 
To  this  ruling  exception  was  taken.  At  the  April  term  of  said  court 
the  committee  made  their  report,  in  which  they  "  adjudge  and  determine 
that  common  convenience  and  necessity  do  require  the  location  of  the 
aforesaid  highway  and  ferry  landing  on  Portland  pier  in  the  city  of 
Portland,  as  prayed  for  in  said  petition,  and  we  do  wholly  reverse  the 
judgment  of  said  commissioners." 

&Bveral  objections  were  filed  by  the  remonstrants  to  the  exceptance 
and  confirmation  of  the  report,  but  four  only  are  relied  upon  ana  need 
be  cofnsidered : 

I.  It  is  claimed,  inasmuch  as  the  act  of  1873  was  not  a  general  stat- 
ute, but  special  and  local  in  its  character,  enacted  for  a  special  purpose, 
it  conferred  upon  the  county  commissioners  power  to  act  but  once 
under  it ;  and  that  their  power  was  exhausted  by  their  adverse  action, 
on  the  petition  of  David  Keaser  et  als.j  in  1873. 

We  think  this  objection  cannot  prevail.  The  petition  of  £easer 
et  cUs.  did  not  descnbe  the  way  to  be  located  in  any  manner,  and, 
therefore,  gave  the  county  commissioners  no  jurisdiction  to  act  under 
the  statute.  Rev.  Stat.,  chap.  18,  §  1.  Their  action  upon  that  petition 
was  void.  But  we  are  of  opinion  that  the  act  of  1873  should  receive 
a  broader  construction  than  that  claimed  for  by  the  learned  counsel  for 
the  respondents.  Before  its  passage  the  county  commissioners  had  no 
power  to  locate  a  public  highway  in  the  city  of  Portland;  nor  could 
they  locate  one  into  tide  waters.  The  act  of  1873  removed  both  of 
these  limitations  upon  their  jurisdiction,  and  in  these  respects  enlarged 
it  to  be  exercised  "in  like  manner  and  effect  as  in  locating  other  high- 
ways in  said  county."  Under  the  general  statute  giving  them  the 
power  to  locate  other  highways  in  said  county,  the  only  limitation 
upon  their  jurisdiction  is,  that  if  their  decision  is  acainst  the  prayer  of 
the  petition,  no  new  petition  shall  be  entertained  Tor  one  year  there- 
after. Rev.  Stat.,  chap.  18,  §  45.  The  doctrine  of  res  adjudicata 
does  not  apply  to  the  action  of  county  commissioners  in  the  location  of 
highways.  The  facts  and  situation  may  be  such  as  to  require  them  to 
refuse  to  locate,  on  one  petition,  when  such  change  may  take  place  in 
the  wants  and  necessities  of  the  public  as  to  require  the  location  a  year 
or  two  thereafter. 

II.  It  is  contended  that  there  is  no  appeal  given  by  the  law  from  the 
judgment  of  the  county  commissioners  under  the  act  of  1873.  This 
contention  cannot  be  sustained.  The  case  of  City  of  Belfast^  Appel- 
lants^ 53  Me.  431,  is  conclusive  against  the  respondents.  The  proceed- 
ings for  the  location  of  the  highway  under  said  act  are  in  all  respects 
the  same  as  in  the  location  of  other  highways. 

III.  The  third  ground  of  objection  is,  that  the  act  of  1873  is  uncon- 
stitutional, inasmuch  as  it  authorizes  the  taking  of  private  property 
for  private  uses.  This  objection  is  based  on  the  second  section  of  the 
act  which  provides  that  "  so  much  of  said  highway  and  landinj^  as  is 
not  required  for  said  ferry  purposes  may  be  used  or  leased  by  said  city 
for  any  other  purpose." 
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The  fallacy  of  this  position  is,  that  it  assumes  that  this  act  authorizes 
the  taking  oi  private  property  for  private  uses.  The  power  conferred 
upon  the  commissioners  by  the  act  is,  to  locate  a  "  public  highway  "  in 
Portland  and  into  tide  waters,  and  to  take  private  property  ifierefor 
in  like  manner  and  effect  as  in  locating  other  highways  in  said 
<50unty.  The  highway  is  to  be  located  only  when  it  is  adjudged  to  be 
of  public  convemence  and  necessity.  Thev  can  take  private  property 
only  for  the  "  public  highway,"  as  in  the  location  of  other  highways. 
They  cannot  take  it  for  the  use  of  the  city. 

The  right  given  to  the  city  by  the  second  section  is  oonfmaerttj  and 
may  never  be  brought  into  nf e,  and  that  section  is  entirely  independent 
of  the  first  section.  Assuming  that  the  legislature  exceeded  its  con- 
stitutional power  in  enacting  me  second  section  it  may  be  rejected  with- 
out, in  any  way,  impairing  or  affecting  the  powers  granted  m  the  first 

It  is  a  wellnsettlea  rule  of  law  that  the  same  statute  may  be  in  part 
nnconstitutional,  and  that  if  the  parts  are  wholly  independent  of  each 
other,  that  which  is  constitutional  may  stand  while  that  which  ib 
unconstitutional  may  be  rejected.  AUen  ▼.  Zautsianay  103  TJ.  S.  80 ; 
Packet  Co.  V.  Keokuky  95  id.  80 ;  Packard  v.  Lewuton^  55  Me.  456 ; 
Schwwrtz  V.  DrvnhwateTy  70  id.  409 ;  Pigher  t.  McGirty  2  Gray,  84. 

In  what  we  have  said  we  do  not  mean  to  hold  the  second  section  is  in 
eonflict  with  the  Oonstitution.  If  the  contingency  stated  in  the  act 
occurs,  and  the  dty  undertakes  to  exercise  the  license  given  by  it,  it 
will  be  in  season  to  decide  this  question,  if  raised,  and  properly  brought 
before  the  court.    Packet  Qo.  v.  Keokuky  95  U.  S.  89. 

lY.  The  last  objection  is  that  the  committee  have  excluded  the 
power  conferred  on  them  by  the  law.  We  can  see  no  ground  for  the 
objection.  Bv  Revised  Statutes,  chapter  18,  section  49,  the  committee 
is  required,  alter  viewing  the  route  and  hearing  the  parties,  to  report 
^'whether  the  judgment  of  the  commissioners  snoald  bo  in  whole  or  in 
part  affirmed  or  reversed."  They  reported  that  the  judgment  of  the  com- 
missioners should  be  wholly  reversed,  and  ^^that  common  convenience  and 
necessity  do  require  the  location  of  said  highway  and  ferry  landingon 
Portland  pier  in  the  city  of  Portland,  as  prayed  for  in  said  petition."  The 
substance  of  this  adjudication  is  that  the  whole  highway  should  be 
located  as  prayed  for.  This  is  strictly  within  the  legal  authority.  When 
the  report  is  accepted  and  judgment  entered  thereon,  and  is  certified  to 
the  court  of  commissioners  the  case  will  stand  precisely  the  same  as  if 
the  commissioners  had  themselves  made  the  same  adjudication,  and  it 
will  become  their  duty  to  carry  the  judgment  of  the  appellate  court 
into  full  effect  as  if  made  by  themselves.  The  water  terminus  of  the 
highway  is  described  in  the  petition, "  the  end  of  said  pier  and  into  tide 
waters  to  give  a  sufficient  depth  of  water."  It  will  be  the  duty  of  the 
commissioners,  in  making  the  location,  to  fix  the  precise  termini  of  the 
highway.  In  doing  so  they  are  not  required  by  the  judgment  of  the 
appellate  court  to  adhere  strictly  to  the  bonds  named  in  the  petition, 
but  they  must  conform  substantially  to  them  so  as  to  effectuate  the 
purpose  sought.     Bev.  Stat.,  chap.  18,  §  1. 

Exceptions  overruled. 

Peters,  Ch.  J.,  Walton,  Virgin,  Emery  and  Haskell,  J  J.,  concurred. 
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Cole  v.  Hates. 

December  81,  188($. 

Ad  DAaoruM — Debt  or  Damages  Demanded. 

A  statate  givinfif  trial  iustices  exclusive  jarlsdictionin  civil  actions  "  when  the 
debt  or  damages  demanded  do  not  exceed  $30  "  does  not  preclude  the  supreme 
judicial  court  from  taking  jurisdiction  of  an  action  on  a  promissory  note  for  $12, 
the  €td  damnum  being  stated  at  $25. 

Oeo9*ge  D.  Bi^>ee  and  Oscar  H.  Hersey^  for  plaintiff.  James  S. 
Wright  and  J.  B.  PeaJcs^  for  defendant. 

LiBBEY,  J.  By  Revised  Statutes,  chapter  83,  section  3,  trial  justices 
**have  original  and  exclusive  jurisdiction  of  all  civil  actions  .  .  . 
when  the  debt  or  damages  demanded  do  not  exceed  $20  "  except  certain 
cases  therein  specified. 

In  this  case  the  note  declared  on  is  for  $12  and  interest.  The  ad 
damnum  is  for  more  than  $20.  It  is  claimed  by  the  defendant  that 
the  "debt  or  damages  demanded  "  is  to  be  determined  by  computing 
the  amount  due  on  the  note  when  the  action  was  commenced,  and  not 
by  the  ad  dcminum. 

We  think  this  is  not  the  law.  It  appears  to  be  well  settled  that  in 
all  actions  sounding  in  damages,  as  assumpsit  and  tort,  the  jurisdiction 
depends  upon  the  ad  damnumy  which  is  the  amount  of  damages 
demanded.  JSstes  v.  White,  61  Me.  22 ;  Hapgood  v.  Doherty^  8  Gray, 
278;  Bamlc  v.  Pearson,  14  id.  521.    * 

In  such  case  it  cannot  be  judicially  determined  that  the  debt  or  dam- 
ages which  the  plaintiff  is  entitled  to  recover  are  less  than  the  ad  da/m- 
num  until  judgment  is  rendered ;  and  then  if  it  is  for  a  sum  less  than 
$20  it  does  not  afect  the  jurisdiction.     Zadd  v.  KimhaU,  12  Gray,  139. 

Exceptions  overruled. 

Peters,  Oh.  J.,  Walton,  Vntom,  Emebt  and  Haskell,  JJ.,  con- 
curred. 


SWETT  V,    OmZENs'    MuTUAL  KsLIBF   SoOIBTY. 

December  81,  1886. 

RsLiBF  SociBTiBS—VoLXJHTART  Associations— Mutual  Life  Insxtrancb— Mis- 

REPBBSBNTATION  OF  AOB  —  ASSESSMENTS  —  ASSIGNMENT. 

The  age  of  an  applicant  for  life  insurance  is  a  material  fact,  and  a  misrepre- 
sentation of  tliat  fact  in  an  application  for  membership  in  a  volontary  association 
for  life  insurance  renders  void  the  contract  issued  thereon. 

The  incorporation  of  such  voluntary  association  and  a  vote  of  the  corporation 
making  aU  of  the  voluntary  associates  members  of  it  wiU  not  make  such  a  void 
contract  valid. 

The  treasurer  of  such  a  corporation  cannot  ratify  and  validate  such  a  contract. 

The  assessment,  and  payment  thereof  by  the  members  into  the  corporation 
treasury,  for  a  death-claim  upon  such  void  contract,  wiU  not  give  the  claimant 
an  action  against  the  corporation  for  the  amount  of  the  assessment. 

An  assessment  so  paid  into  the  treasury  becomes  the  money  of  the  corporation; 
and  the  members  making  it  cannot,  by  an  assignment  to  the  claimant  of  the  sev- 
eral sums  paid  in  by  them,  give  such  claimant  a  right  of  action  against  the  cor- 
poration. 

J£.  P.  Franky  for  plaintiff.     Byron  D.  VerrHlj  for  defendant. 
LiBBET,  J.     The  defendant  corporation  is  similar  to  the  oue  involved 
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in  Bolton  v.  Bolton^  73  Me.  299,  in  which  this  court,  after  a  careful 
consideration  of  the  question,  held  that  sach  corporations  are  mutnal 
life  insurance  companies. 

In  1875,  certain  men  formed  a  voluntt^y  association  under  the  nau^e 
of  the  Citizens'  Mutual  Relief  Society  of  r  ortland,  having  for  its  object 
the  payment  of  a  stipulated  sum  on  the  death  of  a  member  as  relief  to 
any  person  designated  by  him  in  writing,  or  to  his  widow,  children  or 
relatives,  in  the  order  specified  in  the  articles  of  association. 

The  requisite  qualincations  for  membership  were  as  follows :  ^^  Any 
male  resident  of  the  city  of  Portland,  and  any  business  man  reudent  in 
Oape  Elizabeth,  Deering,  Westbrook,  Scarborough,  Gorham,  or  Wind- 
ham, having  a  regular  and  established  place  of  business  in  Portland,  if 
twenty-one  and  not  over  sixty  years  of  age,  may  become  a  member 
upon  a  two-thirds  vote  of  those  members  of  the  society  present  when 
the  election  is  held  and  payment  of  the  admission  fee  as  follows : 

^'An  applicant  for  aamission  was  required  to  make  application  in 
writing  stating,  among  other  things,  his  age." 

On  the  15th  of  June,  1876,  the  plaintiff's  husband,  W.  H.  Swett, 
made  his  application  to  be  admitte^i  as  a  member,  stating  therein  that 
he  was  bom  in  1817,  and  his  age  was  fifty-nine  years. 

On  this  application,  by  the  requisite  vote  of  the  members  of  the 
societv,  he  was  admitted  a  member,  and  acted  as  such,  paving  his  dues 
till  May,  1877,  when  the  associates  wore  incorporated  by  the  same  name 
and  organized  the  defendant  corporation.  By  a  by-law  of  the  corpora- 
tion the  qualification  of  membership  as  to  age  was  "  twenty-one  and  not 
over  fifty-five  years  of  age."  By  a  vote  of  the  corporation,  passed  when 
it  was  organized,  all  members  of  the  voluntary  association  were  made 
associate  members  of  the  corporation  without  a  new  application.  Swett 
continued  to  pay  his  dues  as  a  member  of  the  society  till  his  death, 
Mav  29,  1883.  By  the  terms  of  the  insurance,  the  plaintiff,  as  his 
widow,  if  she  can  maintain  her  action,  is  entitled  to  $1,030. 

It  is  proved  that  the  plaintiff's  husband,  when  he  made  his  applica- 
tion for  admission  to  the  voluntary  association  in  1876,  was  sixtv-four 
years  of  a^,  and  not  fifty-nine  as  he  stated  in  the  application,  ana  upon 
proof  of  his  death  the  directors  for  that  cause  rejected  the  plaintiff's 
claim,  and  in  August  following  the  corporation  amrmed  the  action  of 
its  directors. 

The  age  of  the  applicant  was  a  material  fact.  If  more  than  sixty  he 
could  not  become  a  member.  His  i*epresentation  of  the  feet  was  a 
warranty  of  its  truth,  and  if  not  true  the  contract  was  invalid.  This 
rule  is  so  uniformly  held  by  the  courts  that  no  authorities  need  be 
cited. 

But  it  is  claimed  by  the  learned  counsel  for  the  plaintiff  that  the  vote 
of  the  corporation  making  the  voluntary  associates  members  of  it  created 
a  valid  contract  between  it  and  Swett,  notwithstanding  that,  by  reason 
of  the  false  warranty  of  his  age,  he  was  not  legally  a  member  of  the 
voluntary  association.  We  do  not  think  so.  It  made  those  only  mem- 
bers of  the  corporation  who  were  l^al  members  of  the  voluntary  asso- 
ciation. It  was  merely  a  continuation  by  the  defendant  of  the  contract 
existing  between  Swett  and  his  associates,  and  the  defendant  took  the 
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place  of  the  first  society ;  or  in  other  terms,  it  was  a  reinsurance  of 
Swett's  life  on  his  application.  And  any  fact  which  rendered  the  con- 
tract invalid  when  so  adopted  furnished  a  good  defense  by  the  defend- 
ant to  the  plaintifiTs  action  on  it. 

It  is  furtner  claimed  that  the  defendant,  by  its  treasurer,  received  of 
the  plaintiff,  after  her  husband's  death,  two  assessments  against  him 
made  just  before  he  died,  and  at  the  time  the  treasurer  and  some  of  the 
other  officers  had  information  of  Swett's  true  age.  And  upon  these 
facts  it  is  contended  that  the  defendant  ratified  the  contract  or  is 
estopped  from  setting  up  this  defense. 

We  think  this  ground  untenable.  There  is  no  evidence  that  the 
directors  had  knowledge  of  Swett's  true  age  prior  to  their  action  reject- 
ing the  plaintiff's  claim  in  July,  1883.  Nor  is  there  any  evidence  that 
the  treasurer  or  any  other  officer  of  the  corporation  acquired  any 
knowledge  or  information  of  the  facts  while  in  the  discharge  of  any 
official  duty.  Fairfidd  Sayings  Bk.  v.  Chase,  72  Me.  226  J  S.  C,  39 
Am.  Bep.  319.  But  assuming  that  the  treasurer  acquired  notice  of  the 
fact  when  he  received  the  assessments,  he  made  no  power  to  ratify  the 
invalid  contract.  He  could  not  admit  a  member  and  thereby  make  such 
a  contract  of  insurance,  and  if  he  had  no  powers  to  make  such  a  con- 
tract for  the  corporation,  he  had  no  power  to  validate  a  void  contract 
by  any  act  of  ratification. 

The  fact  that  after  Swett's  death  assessments  were  made  by  the 
treasurer  on  the  members,  in  accordance  with  their  by-laws,  and  paid 
into  the  treasury  of  the  corporation,  gives  the  plaintiff  no  right  to  main- 
tain her  action  on  an  invalia  contract  to  recover  the  sums  so  paid.  Nor 
does  the  assignment  to  the  plaintiff,  by  seventy-nine  members  of  the 
assessments  so  paid  in  by  them,  give  her  a  right  of  action.  After  paying 
their  assessments  into  the  treasury  of  the  corporation,  the  members 
could  not  maintain  an  action  to  recover  it  back.  The  money  so  paid 
in  became  the  money  of  the  corporation,  and  it  had  a  right  to  retain 
and  control  it.  If  the  assignors  could  not  maintain  an  action  for  it, 
they  could  give  the  plaintiff  no  power  to  do  so  by  their  assignment. 

ttudgment  for  the  defendant. 

Peters,  Ch.  J.,  Walton,  Vibgin  and  Emery,  JJ.,  concurred ;  Has- 
kell, J.,  did  not  sit. 

State  v.  Libbt. 

December  81,  1886. 

iNDicrHBKT  —  Place  —  Game  Law. 

Ad  indictment  for  killing  deer  in  violation  of  the  game  law  alleged  the  place 
of  killing  to  be  "  at  a  gore  north  of  numbers  two  and  three  in  range  six  in  said 
county  of  Franklin/*    uM  safficient. 

On  exceptions. 

The  defendants  Reed  A.  Smith  and  Eugene  H.  Smith  were  tried 
jointly  and  found  guilty  of  the  following  counts  in  the  indictment. 

"  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent that  the  said  David  S.  Libby,  Reed  A.  Smith  and  Eugene  H. 
Smith,  at  a  gjore  north  of  numbers  two  and  three  in  ran^  six,  in  said 
county  of  Franklin,  on  the  twenty-fifth  day  of  February,  m  the  year  of 
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our  Lord  one  thousand  eight  hundred  and  seventy-five,  with  force  and 
arms  did  kill  five  deer  by  then  and  there  shooting  said  deer  with  a  riflo, 
said  rifle  being  then  and  there  loaded  with  powder  and  one  leaden  bullet, 
against  the  peace  of  said  State,  and  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided. 

"  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent that  the  said  David  S.  Libby,  Heed  A.  Smith  and  Eugene  H. 
Smith,  at  a  gore  north  of  townships  numbered  two  and  three  m  range 
six,  in  said  county  of  Franklin,  on  the  fifth  dav  of  March,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  eighty-five,  with  force  and 
arms  did  hunt  and  kill  seven  deer  against  the  peace  of  said  State  and 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided. 

"  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent that  the  said  David  S.  Libby,  Heed  A.  Smith  and  Eugene  H.  Smith, 
at  a  gore  uorth  of  townships  numbered  two  and  three  m  range  six,  in 
said  county  of  Franklin,  on  the  twentieth  day  of  March,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  eighty-five,  with  force  and 
arms  did  hunt  and  kill  five  deer  a^inst  the  peace  of  said  State,  and 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided." 

They  moved  in  arrest  of  judgment  for  the  following  reasons : 

"  1st.  The  indictment  does  not  allege  that  any  offense  was  conmiittcd 
by  these  defendants  in  Franklin  county  or  State  of  Maine. 

"  2nd.  No  offense  is  alleged  against  the  defendants  in  the  indictment. 

"  3rd.  No  valid  judgment  can  be  rendered  on  the  verdict. 

"  4th.  It  does  not  appear  that  said  prosecution  was  commenced  by  the 
warden  or  his  deputy,  of  any  county  where  the  deer  were  Allied  to  be 
killed,  nor  by  any  other  person,  in  any  county  in  which  the  offense  is 
alleged  to  have  been  conmiitted,  or  the  accused  then  resided  or  now 
resides. 

'*  5th.  No  part  of  the  forfeiture  under  said  chapter  goes  to  the  State» 
or  county,  altnough  the  county  is  subjected  to  the  expense  of  this  prosecu- 
tion. 

"  6th.  The  indictment  does  not  show  who  is  entitled  to  the  forfeiture^ 
if  the  defendants  are, convicted." 

The  motion  was  overruled  and  the  defendants  alleged  exceptions. 

Joseph  C,  nolmam,y  county  attorney,  for  State.  H.  Z.  WhitcamBy, 
for  deiendants. 

Emery,  J.  .  If  these  respondents  should  receive  a  deed  of  conveyance- 
to  them  of  real  estate,  with  this  description,  "  a  gore  north  of  town- 
ships numbered  two  and  three  in  range  six  in  the  county  of  Franklin,?'' 
thev  would  undoubtedly  look  for  their  land  within  Franklin  county, 
and  expect  to  find  it  in  that  county,  and  next  north  of  said  townships. 
Thev  would  not  look  for  it  in  any  other  county  or  country. 

The  same  language  in  an  inaictment  snficiently  alleges  a  place  in 
Franklin  county. 

The  other  alleged  causes  for  arrest  of  judgment  are  not  relied  upon, 
and  are  clearly  not  valid.     State  v.  WiUiSy  78  Me.  70. 

Exceptions  overruled. 

Peters,  Ch.  J.,  Walton,  Virgin,  Libbey  and  Haskell,  J  J  ,  con- 
curred. 
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Augusta  Savings  Bank  v,  Ceossman. 

December  31,  1886. 

E<iUTTT — Judgment  Creditor  —  Concealed  Property  —  Title  of  Real  Estate 
IN  Daughter's  Name, 
a  judgment  creditor  may  maintain  a  suit  in  equity  against  the  debtor,  and  any 
,         person  holding  the  title  to  the  debtor*s  real  estate  in  order  to  reach  such  property 
for  the  satisfaction  of  the  judgment  debt. 

Where,  as  here,  the  person  holding  the  title  is  the  daughter  of  the  debtor, 
she  may  be  allowed  a  iien  for  the  money  advanced  by  her  to  her  father,  but  not 
for  her  wages  when  laboring  for  her  father  from  fourteen  to  twenty-one  years  of 
age. 

This  is  a  bill  in  equity  inserted  in  a  writ  of  attachment. 

Wherein  said  bank  complains  that  the  said  John  R.  Grossman  on  the 
11th  day  of  August,  1873,  for  a  valuable  consideration,  to-wit:  $700 
paid  by  said  bank  to  said  Grossman,  gave  said  bank  his  promissory  note 
of  that  date,  promising  to  pay  said  bank  the  sum  of  $700  in  one  year 
from  that  date  with  interest  at  the  rate  of  eight  per  cent  per  annum, 
payable  semi-annually. 

That  by  reason  of  failure  to  pay  said  note  by  said  Grossman,  accord- 
ing to  the  tenor  thereof,  said  note  was  placed  in  suit,  the  action  thereon 
being  entered  at  the  December  term,  1879,  of  the  superior  court  for 
the  county  of  Kennebec,  and  on  the  24th  day  of  February,  1880,  said 
bank  recovered  judgment  against  said  Grossman  for  the  amount  then 
due  on  said  note,  said  amount  being  —  $557.58  —  five  hundred  fifty- 
seven  and  fifty-eight  one-hnndredths  dollars  damages,  and  also  —  $12.10 
—  twelve  and  ten  one-hundred ths  dollars  costs  of  suit,  as  by  the  record 
now  remaining  in  said  court  more  fully  appears,  and  that  execution  for 
said  amount  was  issued  on  Februaiy  25, 1880,  a  last  execution  for  same 
amount  in  same  action  being  issuea  January  14, 1884,  which  execution 
was  placed  in  the  hands  of  an  officer  duly  qualified  to  serve  the  same, 
and  that  said  officer  has  made  due  return  thereon  that  he  could  find  no 
goods  or  property  of  the  said  John  R.  Grossman  to  satisfy  said  execu- 
tion and  therefore  duly  returned  the  same  in  no  part  satisfied,  and  since 
said  24th  day  of  February,  1880,  the  date  of  said  judgment,  said  John 
R.  Grossman  has  had  no  property  which  could  be  come  at  to  satisfy 
said  judgment,  and  said  last  execution  is  now  wholly  unsatisfied  and 
due  to  said  bank. 

And  complainant  further  says  that  said  John  R.  Grossman  is  the 
father  of  the  said  Sadie  E.  BrigM,  and  that  the  said  John  R.  Gross- 
man and  his  said  daughter  Sadie  E.  Briggs,  combining  and  confederat- 
ing together  and  contriving  to  injure  and  defraud  said  bank,  and 
fraudulently  to  secure  the  propertv  of  said  Grossman  from  attachment 
and  execution  and  to  prevent  said  bank  from  collecting  said  account 
and  satisfying  the  same,  and  any  judgment  and  execution  or  any  part 
thereof  from  the  property  of  the  said  John  R.  Grossman,  on  the 
day  of  y  1876,  purchased  a  certain  lot  of  land  situate  in  said  Ghina, 
and  paid  therefor  the  sum  of  $375,  with  money  belonging  solely  to 
hini,  the  said  Grossman,  and  took  a  conveyance  thereof  by  and  to  and 
in  the  name  of  said  Sadie  E.  Briggs,  then  bearing  the  name  of  Sadie 
E.  Grossman. 

Vol.  Vm.  —85 
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And  said  complainant  further  says  npon  information  and  belief  that 
the  said  John  R.  Grossman  thereaf terward  with  the  knowledge  and 
fraudulent  consent  of  the  said  Sadie  E.,  erected  a  stable  and  shed  upon 
said  premises,  and  the  lumber,  labor  and  materials  therefor  were  fur- 
nished and  provided  by  said  John  R.  Grossman,  or  by  means  furnished 
by  hira  to  the  amount  of  about  $200. 

And  said  complainant  further  says  upon  information  and  belief  that 
said  John  R.  Grossman  since  said  11th  day  of  August,  1873,  when  said 
note  was  so  given  said  bank,  by  said  John  R.  Grossman,  intending  to 
defraud  said  bank,  and  with  the  fraudulent  consent  and  agreement  of 
the  said  Sadie  E.,  paid  to  said  Sadie  E.  other  money  to  which  she  had 
no  legal  or  equitable  claim,  in  addition  to  the  amount  contributed  by 
him  for  the  purchase  of  said  real  estate. 

And  said  complainant  further  says  that  the  value  of  said  real  estate 
so  fraudulently  conveyed  to  said  Sadie  E.,  together  with  the  improve- 
ments thereon  made  by  said  Grossman,  is  less  than  the  amount  of  said 
judgment  against  said  John  R.  Grossman,  and  that  the  value  of  said 
real  estate  so  fraudulently  conveyed,  together  with  the  value  of  the 
money  so  fraudulently  paid  said  Sadie  E.,  in  addition  to  the  money  paid 
for  the  purchase  of  said  real  estate  so  fraudulently  conveyed,  is  equal  to 
or  exceeds  the  amount  now  due  on  said  judgment. 

All  which  actions  and  doings  of  said  de^ndants  were  intended  by 
said  ^defendants  to  hinder,  delay  and  defeat  said  complainant  in  the 
recovery  of  said  debt,  due  to  said  complainant,  are  in  violation  of  the 
rights  of  said  bank  as  a  creditor  of  said  John  R.  Grossman,  and  con- 
trary to  equity  and  good  conscience,  and  tend  to  the  wrong  and  injury 
of  said  complainant.  In  consideration  whereof,  and  for  as  much  as  said 
complainant  has  no  adequate  remedy  at  law  in  the  premises  according 
to  the  strict  rules  of  the  common  law,  and  can  only  have  relief  in  a 
court  of  equity  where  matters  of  this  nature  are  properly  cognizable 
and  relievable;  to  the  end,  therefore,  that  said  complainant  shall  have 
relief  in  the  premises,  said  complainant  prays  that  this  honorable  court 
will  order  and  decree  that  said  defendants  shall  jointly  or  severally,  as 
this  court  shall  deem  that  justice  and  equity  shall  require,  pay  over  and 
account  for  all  property  and  sums  of  money  belonging  to  the  said  John 
R.  Grossman,  now  fraudulently  held  by  said  Sadie  E.  Briggs  in  viola- 
tion of  the  equitable  rights  of  said  bank  as  a  creditor,  and  that  said 
complainant  shall  have  such  other  relief  as  this  court  shall  deem  proper, 
60  that  said  judgment  of  said  complainant  may  be  satisfied  therefrouL 
•    June  21,  1884.     (Duly  sworn  to.) 

Answer  of  John  R.  Grossman. 

And  now  the  said  John  R.  Grossman  comes,  and  reserving  to  himself 
all  manner  of  objections  to  the  imperfections  and  insuflficiencies  to  the 
plaintiflPs  bill,  the  same  as  if  especially  demurred  to,  particularly  the 
failure  to  state  a  case  which  the  court  can  legally  take  cognizance  of, 
answers  as  follows : 

That  on  the  11th  day  of  August,  1873,  he  did  borrow  of  the  plaintiff 
the  sum  of  $700,  and  gave  his  note  therefor  as  stated  in  plaintiff's  bill, 
and  amply  secured  the  payment  of  said  note  by  a  mortgage  of  real  estate. 
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That  the  plaintiff  has  an  execution  against  him  as  set  forth  in  plain- 
tiff's bill,  but  he  says  the  plaintiff  is  not,  in  equity,  entitled  to  have  any 
execution  against  him  on  said  note;  that  the  plaintiff  had  the  benefit  of 
said  mortgage,  took  the  land  mortgaged,  and  sold  it  at  private  sale, 
without  the  knowledge  of  the  defendant,  for  about  one-third  of  its 
real  value ;  and  defendant  supposes  that  said  execution  is  for  the  bal- 
ance due  on  said  note;  that  he  being  ignorant  as  to  his  legal  rights,  did 
not  defend  the  action  brought  on  said  note,  as  he  ought  to  have  done ; 
that  the  land  mortgaged  and  sold  as  above  was,  at  the  time  of  the  sale, 
more  than  sufficient  on  a  fair  sale  to  pay  said  note. 

Defendant  admits  that  in  Septemoer,  1876,  acting  for  his  daughter, 
then  Sadie  E.  Grossman,  at  her  request,  did  make  a  trade  for  a  small 
place  in  Ghina,  selected  by  her,  at  the  price  of  $375,  and  paid  that 
sum  for  it,  and  the  deed  was  made  to  her,  but  he  denies  that  the  money 
paid,  or  any  part  thereof,  belonged  to  him  ;  on  the  contrary,  he  says  it 
belonged  to  her  and  was  her  own  money,  about  $300  of  it  having  come 
to  her  from  deceased  relatives,  the  rest  she  had  earned  by  her  labor. 

Defendant  also  admits  that  he  did  soon  afterward  erect  a  stable 
thereon,  costing  about  $200,  and  also  that  he  paid  money  to  her,  but  it 
was  money  due  to  her  for  wages,  and  not  all  that  he  owed  her. 

Now  the  defendant  most  positively  and  emphatically  says  that  neither 
at  the  time  he  made  the  trade  for  the  above-named  parcel  of  land,  and 
paid  the  money  for  it,  nor  when  he  built  the  stable  on  it,  nor  when  he 

Eaid  his  said  daughter  on  her  wages,  nor  at  any  other  time,  did  he  com- 
ine  and  confederate  with  his  s|^d  daughter  to  defraud  the  plaintiff  ; 
that  such  a  thought  never  entered  his  mind ;  that  he  always  believed 
and  still  believes  that  the  mortgage  the  plaintiff  had  was  entirely  suf- 
ficient to  pay  the  debt  of  the  plaintiff. 

John  R,  Gbossman. 
December  14, 1884.     Duly  sworn  to. 

Answeb  of  Sadie  E.  Grossman. 

And  now  the  said  Sadie  E.  Briggs  comes,  and  reserving  to  herself 
all  manner  of  objections  to  the  imperfections  and  insufficiencies  of  the 
plaintiff's  bill,  the  same  as  if  especially  demurred  to,  particularly  the 
failure  to  state  a  case  of  which  the  court  can  legally  take  cognizance, 
answers  as  follows : 

That,  as  to  all  that  part  of  the  plaintiff's  bill  which  relates  to  the 
debt,  and  the  suit  in  which  execution  was  recovered,  she  has  no  knowl- 
edge except  upon  information,  and  makes  no  further  answer. 

That  as  to  the  residue  of  said  bill  she  says  that  in  September,  1876, 
she  had  some  money,  about  $300  of  which  came  to  her  from  deceased 
relatives,  and  the  rest  as  wages  for  her  labor,  and  wished  to  invest  a 
portion  of  it  in  real  estate,  and  selected  a  place  which  she  thought  she 
would  like,  and  requested  her  father,  the  said  John  R.  Grossman,  to 
trade  for  it  if  he  could  for  her,  and  he  did  at  the  price  of  $375,  which 
she  paid  with  her  own  money  and  took  a  deed.  She  admits  that  the 
said  John  R.  Grossman  built  a  stable  on  the  same  place,  and  afterward, 
on  a  settlement  with  her,  paid  her  money  that  was  due  her  for  labor, 
but  did  not  pay  all  that  was  due. 
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Now  she  says  most  positively  and  emphatically  that  neither  at  the 
time  when  she  bought  said  parcel  of  land,  nor  when  a  stable  was  built 
on  it,  nor  when  her  father  paid  her  for  labor,  nor  at  any  other  time, 
did  she  combine  and  confederate  with  her  father,  the  said  John  R. 
Grossman,  to  defraud  the  plaintiff ;  that  she  had  no  such  intention,  and 
doefe  not  belive  her  father  ever  had  ;  from  information  and  belief  she 
considered  the  mortgage  the  plaintiff  held  entirely  sufficient  to  secure 
the  debt.  Sadie  E.  Briggs. 

Duly  sworn  to. 
^  S.  (&  L.  Titcomhy  for  plaintiff.     R.  W.  Blacky  for  defendants. 

Per  Curiam.  We  perceive  no  question  of  unsettled  law  in  this  case 
—  it  is  a  question  of  fact.  Making  a  decision,  as  if  sitting  with  jury 
powers,  we  think  the  complainant  is  entitled  to  relief. 

The  property  in  question  is  a  small  homestead,  bought  by  one  defend- 
ant—  father  —  in  his  daughter's  name.  She  is  the  other  defendant. 
He  has  always  occupied  and  controlled  it  as  his  own.  The  story  by 
which  the  daughter  claims  it  as  her  own  is,  that  she  earned  tlie  pur- 
chase-money by  hiring  out  with  her  father  from  the  age  of  fourteen 
until  she  was  twenty-one,  charging  for  her  services  while  they  belonged, 
as  a  matter  of  law,  to  him.  The  preposterous  story  is  inconsistent  with 
all  the  facts  in  the  case.  She  claimsner  father  owed  her  for  furniture 
which  her  stepmother  gave  her.  The  stepmother's  will  is  introduced, 
giving  her  none.  But  the  will  did  give  her  $50  which  went  into  her 
father's  hands.  The  amount  with  its  interest  and  all  ae^iretions  may 
possibly  be  $100  at  this  time.  The  hprden  of  proof  being  upon  the 
complainants,  it  may  be  just  to  allow  that  the  daughter  has  that 
amount  —  $100  —  of  lien  upon  the  title  to  the  land. 

Bill  sustained  with  costs.  A  proper  decree  to  be  filed  in  accordance 
with  the  rescript. 
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Denton,  AppVt^  v.  Stanford,  RespH.* 

December  14,  1886. 

EXBCITTOR  AND  ADMINISTRATOR  —  TRUSTEE — ACCOUNTINO — SURROGATE'S  DECREE. 

The  rule  that  an  executor  or  trustee  residing  in  this  State  and  deriving  his 
authority  from  a  will  executed  and  admitted  to  probate  here  cannot  invest  trust 
funds  in  mortgages  on  real  estate  situated  out  of  the  State  has  some  exceptions. 

The  trustees  sold  land  belonging  to  the  estate  situated  in  the  State  of  New 
Jersey.  Not  being  able  to  obtain  cash  they  took  a  first  mortgage  upon  the  prop- 
erty and  invested  the  trust  funds  in  the  mortgage  which  was  suppK>sed  at  the 
time  to  be  ample  security.  It  turned  out  that  owing  to  a  defect  in  the  title  of 
the  property  the  mortage,  upon  foreclosure  thereof,  realized  less  than  the 
amount  of  the  trust.  Ildd,  that  the  case  came  within  an  exception  to  the  rule 
above  stated,  and  that  the  trustees  could  not  be  held  personally  liable  for  the 
deficiency  for  having  invested  the  trust  funds  in  a  mortgage  on  property  out  of 
the  State. 

The  decree  of  a  surro^te  upon  a  final  accounting,  after  citations  personally 
served  upon  all  the  parties  interested,  is  conclusive  upon  such  parties  so  long  as 
it  remains  unreversed. 

Appeal  from  a  judgment  of  the  general  term  aflSrmingan  order  of 
the  surrogate  of  the  county  of  Orange,  dismissing  the  petition  as  to  all 
the  petitioners  herein. 

The  opinion  fully  states  the  facts. 

Benjamin  Low^  for  appellants.     F.  V.  Sandfordj  for  respondents. 

Earl,  J.  Samuel  Denton  died  April  7,  1874,  leaving  a  will  in 
whi(th  these  respondents  were  appointed  executors,  and  leaving  per- 
sonal estate  inventoried  at  about  $48,000,  but  actually  worth  much 
less.  He  gave  legacies  to  various  pei^ons,  and  created  trusts  and  made 
these  respondents  trustees  of  $3,000,  and  ordered  the  interest  to  be 
paid  annually  to  Nathaniel  R.  Denton,  and  at  his  death  the  principal 
sum  to  be  divided  between  his  children ;  of  $1,000,  and  ordered  the 
interest  to  be  paid  annually  to  John  Baird,  and  at  his  death  the  prin- 
cipal sum  to  be  divided  between  his  children,  and  he  also  made  them 
trustees  of  $500,  for  the  benefit  of  George  W.  Denton. 

Previous  to  his  death  he  held  a  mortgage  upon  premises  situated  in 
the  State  of  New  Jersey,  and  he  there  commenced  a  foreclosure  of 
that  mortgage  in  the  court  of  chancery,  and  obtained  a  judgment  of 
foreclosure  directing  a  sale  of  the  mortgaged  premises.     In  pursuance 
of  that  judgment  the  premises  were  sold  and  bid  oflf  for  the  testator  by 
his  attorney,  for  the  sum  of  about  $11,000,  which  was  the  amount  of 
the  prior  liens  and  incumbrances  upon  the  premises  together  with  the 
costs  of  the  foreclosure ;  but  before  the  sale  was  consummated  and  the  . 
deed  given  he  died.     After  his  death  the  executors  were  called  upon  j 
to  complete  the  sale  and  pay  the  purchase-pnce,  and  on  the   8th  day  I 
of  June,  1874,  they  took  the  deed  m  their  individual  names  but  for 
the  benefit  of  the  estate.     All  this  they  did  acting  in  good  faith,  under 
the  advice  of  counsel  and  in  the  exercise  of  reasonable  prudence  and 

♦  Affirming  39  Hun,  487. 
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care.  They  held  this  real  estate  until  April  2,  1877,  in  the  mean  time 
renting  it  and  making  diligent  eflEorts  to  sell  it ;  and  having  failed  in 
such  efforts,  on  that  day  they  conveyed  it  to  John  Burt  for  $6,000, 
and  on  the  same  day  he  conveyed  it  to  Mary  F.  Maples,  and  rfie 
executed  to  Burt  two  mortgages,  a  first  mortgage  to  secure  $4,500,  and 
a  second  one  to  secure  $1,500,  of  the  purchase-money.  The  mortgage 
for  $4,500  was  assigned  to  the  executors  as  trustees  for  the  security 
and  as  an  investment  of  the  funds  belonging  to  the  three  trusts  above 
mentioned.  Subsequently  to  that  date  the  executors  rendered  a  final 
account  of  their  proceedings  after  citations  personally  served  upon  all 
these  petitioners.  CTpon  tnat  accounting  it  appeared  that  they  had 
paid  all  the  legacies  except  those  invested  in  and  represented  by  the 
mortgage  for  $4,500,  and  another  trust  of  $1,500 ;  and  the  surrogate 
made  a  decree  in  which  he  adjudged  that  the  account  of  the  executors 
should  be  finally  settled  and  allowed  as  filed  and  adjusted,  and  the 
decree  recited  further,  as  follows :  "  And  it  further  appearing  that 
said  executors  have  the  sum  of  $6,000  invested  on  bond  and  mortgage 
for  the  following  persons :  the  sum  of  $3,000  for  said  Nathaniel  K 
Denton ;  the  sum  of  $1,000  for  John  Baird ;  the  sum  of  $500  for 
George  W.  Denton;  and  the  sum  of  $1,500  for  the  said  Emily 
Conldin." 

And  it  further  appearing  that  said  legatees,  Nathaniel  R.  Denton, 
John  Baird  and  George  W.  Denton,  claim  interest  on  their  respective 
legacies  from  the  date  of  the  death  of  said  Samuel  Denton,  which 
•occurred  on  the  7th  day  of  April,  1874;  and  after  hearing  the  respect- 
live  counsel  in  this  matter  and  due  deliberation  being  had  thereon,  it  is 
'  ordered,  adjudged  and  decreed  that  said  executors  pay  to  Nathaniel  R, 
Denton  the  interest  on  his  said  legacy  of  $3,000  from  April  7,  1874, 
being  the  sum  of  $210,  and  that  they  pay  to  John  Baird  the  interest  on 
his  said  legacy  of  $1,000  for  the  same  period  of  time,  being  the  sum  of 
$70,  and  that  they  pay  to  the  general  guardian  of  said  George  W. 
Denton  the  interest  on  his  said  legjacy  of  $500,  for  the  like  period 
of  time,  being  the  sum  of  $35,  said  interest  amounting  in  all  to  the 
sum  of  $315,  and  for  which  amount  said  executors  are  credited  in  the 
foregoing  statement ;  and  it  was  further  decreed  that  the  executors  upon 
complying  with  the  terms  of  the  decree  should  be  discharged.  There- 
after interest  on  the  two  mortgages  was  regularly  paid  down  to  the  1st 
day  of  April,  1882,  and  paid  over  to  the  persons  entitled  thereto  under 
the  various  trusts  and  the  decree  of  the  surrogate.  Subsequently,  it 
turned  out  that,  unknown  to  the  executors  and  probably  also  to  the  tes- 
tator, there  was  a  defect  in  the  title  to  the  real  estate,  and  in  consequence 
thereof  the  mortgagor  ceased  to  pay  the  interest  upon  the  mortg^efor 
$4,500,  and  it  was  foreclosed  by  the  executors,  and  there  was  realized 
j  upon  such  foreclosure  after  deducting  the  costs  and  expenses  of  the  same 
I  nearly  $2,300,  for  which  they  have  accounted.  Alter  that  time  no 
interest  was  paid  to  these  petitioners,  and  they  filed  this  petition  in  the 
surrogate's  court  calling  the  trustees  to  account  for  the  money  invested 
in  the  New  Jersey  real  estate,  and  asking  that  they  be  made  personally 
liable  for  any  deficiency  in  the  trust  fund. 

There  is  nothing  in  the  proof  or  the  findings  of  the  surrogate  impeach^ 
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ing  the  perfect  good  faith  of  the  executors  in  all  their  transactions. 
The  testator  having  bid  oflE  the  real  estate  in  New  Jersey,  and,  as  we 
must  assume,  having  become  personally  obligated  to  pay  his  bid,  and  to 
perform  his  contract  of  purchase,  these  executors  representing  his  estate 
were  bound  to  perform  that  contract.  They  were  not  obUged  to  wait 
until  it  was  enforced  against  them  by  legal  proceedings,  but  they  had 
the  right  voluntarily  to  discharge  the  obligation  whicn  their  testator 
had  incurred. 

It  matters  not  that  they  paid  the  money  and  took  the  deed  before 
they  had  qualified  as  executors.  After  they  had  qualified  thev  could 
ratify  what  they  hadpreviously  done,  and  thus  maxe  that  legal  which 
was  before  ille^.  Tliey  cannot  be  charged  with  a  devastavit  m  taking 
money  of  the  estate  befoi'e  they  had  received  their  letters,  and  acting 
in  good  faith,  and  with  what  then  appeared  to  be  reasonable  prudence, 
using  it  to  discharge  an  obligation  apparently  valid  resting  upon  their 
testator.  They  thus  found  themselves  with  this  land  belonging  to  the 
estate  situated  in  the  State  of  New  Jersey.  They  sold  it  for  the  best 
price  they  could  obtain,  which  was,  without  their  fault,  much  less  than 
cost.  Having  paid  all  the  legacies  which  were  due  and  payable,  and 
which  they  were  bound  to  discharge  in  cash,  they  took  the  two  mort- 
gages for  $6,000  to  represent  the  trust  funds  which  they  held.  The 
mortgage  for  $4,500,  in  which  these  petitioners  were  interested,  was 
apparently  adequate  security. 

While  it  is  a  general  rule  that  an  executor  or  trustee  residing  in  this 
State  and  deriving  his  authority  from  a  will  executed  and  admitted  to 
probate  here,  cannot  invest  trust  funds  in  mortgages  on  real  estate  situ- 
ated out  of  the  State,  yet  as  stated  in  Ormiston  v.  Olcott,  84  N.  Y. 
339,  that  rule  is  not  universal  and  has  some  exceptions.  There  Finch, 
J.,  said:  " The  rule  should  not  be  made  arbitrary  and  inflexible,  and 
BO  rigid  as  to  admit  of  no  possible  exceptions,  for  it  is  merely  an  out- 
growth or  consequence  of  the  broader  and  admitted  proposition  that 
tne  duty  of  a  trustee  in  making  investments  is  to  employ  such  dili- 
gence and  such  prudence  as  in  general  prudent  men  of  discretion  and 
mtelligence  in  such  matters  employ  in  their  own  like  affairs.  While, 
therefore,  we  are  not  disposed  to  say  that  an  investment  by  a  trustee  in 
another  State  can  never  be  consistent  with  the  prudence  and  diligence 
required  of  him  by  the  law,  we  still  feel  bound  to  say  that  such  an 
investment,  which  takes  the  trust  fund  beyond  our  own  jurisdiction, 
subjects  it  to  other  laws  and  the  risk  and  inconvenience  of  distance 
and  of  foreign  tribunal,  will  not  be  upheld  by  us  as  a  general  mle, 
and  never  unless  in  the  presence  of  a  clear  and  strong  necessity  or  a 
very  pressing  emergency." 

We  think  this  investment  comes  within  the  exceptions  of  the  rule. 
Here  was  land  belonging  to  the  estate  and  the  trustees  sold  it.  Not 
being  able  to  obtain  casii  they  took  a  first  mortgage,  which  was  sup- 
posed to  be  ample  security  to  represent  the  trusts.  They  did  not  take 
available  funds  and  carry  them  out  of  the  State  and  there  invest  them 
in  real  estate,  but  they  invested  the  trust  funds  in  a  mortgage  which 
regularly  and  legitimately  came  to  them  upon  land  belonging  to  the 
estate  which  they  sold,  and  we  cannot  say  that  it  was  a  breach  of  duty 
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on  their  part  so  to  invest  them.  And  if  there  were  nothing  more  in 
the  case  the  loss  upon  the  investment,  however  disastrous  to  these  peti- 
tioners, conld  not  be  cast  upon  the  trustees. 

But  we  think,  ako,  that  the  decree  of  the  surrogate  upon  the  final 
accounting  of  the  executors  furnishes  absolute  protection  to  them. 
These  petitioners  were  parties  to  that  accounting,  and  it  does  not  appear 
that  any  objection  was  there  made  to  the  payment  of  $11,000  in  dis- 
charge of  the  testator's  bid,  or  to  the  mortgage  of  $4,500,  taken  in  part 
to  secure  the  two  sums  of  $3,000  and  $1,000,  in  which  the  petitioners 
were  interested.  Upon  that  accounting  the  executors  were  charged 
with  the  whole  amount  of  the  inventory  and  with  the  increase  thereof, 
and  they  were  credited  by  loss  on  the  inventory,  by  expenses  and  l^a- 
cies  paid,  and  by  $6,000  invested  in  these  two  mortgages,  and  it  appears 
in  the  decree  that  the  $6,000  included  the  trust  funds  in  which  these 
petitioners  are  interested.  That  decree,  which  has  never  been  impeached 
or  reversed,  finally  settled  and  allowed  the  accounts  thus  presented.  So 
long  as  it  remains  in  force  none  of  the  parties  thereto  can  object  that 
the  $11,000  was  not  properly  paid  for  the  real  estate  in  New  Jersey, 
that  the  two  mortgages,  amounting  to  $6,000,  were  not  properly  taken, 
or  that  the  mortgage  for  $4,500  did  not  represent  the  two  trust  Junds  in 
which  the  petitioners  claim  an  interest.  Code,  §  2742  ;  In  the  MaUer 
of  TUden,  98  N.  Y.  434 ;  In  the  Matter  of  Hawley,  100  id.  206 ;  S. 
0.,  2  East.  Kep'r,  656. 

We  are,  therefore,  of  opinion  upon  both  grounds  that  the  decision 
of  the  surrogate  was  right,  and  that  the  judgment  of  the  general  term 
should  be  affirmed,  with  costs. 

All  concur,  except  Finch,  J.,  not  voting. 

Judgment  affirmed. 

MoMaster,  AppVt^  V.  The  State,  ReypH. 

December  7,  1886. 

CJoNTRACT  —  Retrospective  Laws. 

The  acts,  chapter  823,  Laws  of  1874,  and  chapter  264,  Laws  of  1875,  relating 
to  the  construction  of  the  Buffalo  State  Asylum,  and  appropriating  money  for 
that  purpose,  did  not  abrogate  or  interfere  with  existing  contracts  which  had 
been  previously  entered  into  for  work  upon  the  buildings.  Such  acts  had  refer- 
ence to  future  contracts  only. 

It  is  a  fundamental  rule,  founded  in  wisdom  and  sound  public  policy,  that 
unless  the  very  plain  meaning  of  the  language  requires  it,  laws  should  not  be  so 
construed  as  to  have  retrospective  operation,  or  to  affect  existing  contracts  or  acts 
already  done. 

Appeal  from  order  and  award  of  the  board  of  claims,  dated  Febru- 
ary 12,  1885,  dismissing  said  claim  and  awarding  nothing. 

The  opinion  states  the  facts. 

J.  T,  Parkhursty  for  appellant.     D.  O^Brien^  for  respondent. 

Earl,  J.  In  1870  the  legislature  passed  the  act,  chapter  378,  "  to 
establish  and  organize  the  Buffalo  State  Asylum  for  the  Insane."  The 
governor  was  authorized  to  appoint,  by  and  with  the  consent  of  the 
senate,  ten  managers  for  the  asylum,  who,  among  other  duties,  were  to 
procure  plans,  designs  and  specifications  for  the  construction  of  the 
necessary  buildings,  and  to  contract  for  the  construction  of  the  same. 
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provided  such  plans,  designs,  specifications,  contracts  and  the  terms 
thereof  should  be  approved  by  the  governor,  State  engineer,  and  comp- 
troller, and  further  provided  that  the  managers  should  not  adopt  any 
plans  for  the  buildings  nor  alter  or  change  the  plans  adopted  without 
the  assfent  of  the  State  officers  named.  In  pursuance  or  the  act  the 
governor  appointed  the  managers,  and  they  prepared  plans,  designs  and 
specifications  which  were  approved  by  the  State  ofiicers.  The  plans 
provided  for  a  central  building  and  five  connecting  male  wards  upon 
one  side  designated  A,  B,  C,  D  and  E,  and  five  female  wards  upon  the 
other  side  designated  by  the  same  letters,  and  several  out  buildings. 

The  managers  afterward  advertised  for  bids  for  furnishing  the  dimen- 
sion stone  and  block  work  required  for  the  buildings,  and  for  the  cut- 
ting of  the  same,  and  the  firm  of  Peck  &  Co.  were  the  lowest 
bidders  for  such  materials  and  work,  and  the  managers  thereupon 
awarded  the  contracts  for  the  materials  and  work  to  that  firm  at  the 
prices  bid  for  them,  and  the  contracts  were  afterward  duly  and  formally 
executed.  From  time  to  time  during  the  years  1871,  1872,  1873,  1874, 
1875,  and  until  the  month  of  May,  1876,  the  firm  furnished  upon  the 
asylum  ground  dimension  stone  and  blocks,  and  cut  and  prepared  the 
same,  and  such  materials  were  measured  and  accepted  by  the  super- 
vising architect  and  superintendents,  and  used  in  the  construction  and 
completion  of  certain  of  the  buildings  referred  to  in  the  contracts, 
drawings,  plans  and  specifications.  On  the  25th  day  of  May,  1876,  the 
managers  passed  the  K)llowing  resolution :  "  Resolved^  that  the  plans 
of  both  ends  of  the  asylum  buildings,  so  far  as  they  refer  to  wards  C,  D 
and  E,  be  so  modified  as  to  permit  the  same  to  be  constructed  of  brick 
with  sandstone  trimmings  instead  of  stone  entirely,  and  that  the  plans 
when  so  modified  be  presented  to  the  proper  State  officers  for  their 
approval  as  required  by  law."  On  the  7th  day  of  July,  1876,  plans  in 
accordance  with  this  resolution  were  approved  by  the  proper  State 
officers,  and  on  the  seventeenth  day  of  August  were  finally  adopted  by 
the  managers.  This  change  in  the  plans  was  made  without  the  consent 
of  Peck  &  Co.,  but  they  furnished  and  cut  whatever  stone  was 
required  from  time  to  time  by  the  managers  and  building  superintend- 
ent to  be  furnished  for  the  construction  of  the  buildings  according  to 
such  modified  plans,  and  received  compensation  in  full  for  such  mate- 
rials and  work.  At  the  time  of  the  passage  of  the  resolution  above  set 
forth,  the  walls  of  the  central  building  and  male  wards  A  and  B  were 
Completed  according  to  the  original  plans,  but  the  walls  of  the  male 
wards  C,  D  and  E  were  not  then  built,  and  they  were  subsequently  in  1876 
and  ]  877,  prior  to  the  fifth  day  of  November  in  the  last  year,  built 
according  to  the  modified  plans.  At  the  last  date  the  managers  passed 
the  following  resolution  :  "  Eesdlved^  that  the  building  superintendent 
notify  Peck  &  Co.  to  remove  the  stone  belonging  to  them  from 
the  asylum  grounds  within  ten  days  from  the  tune  they  receive  such 
notification  rrom  the  building  superintendent."  Such  notification  was 
given  on  the  next  day,  and  thereafter  the  contractors  were  not  permitted 
to  furnish  more  stone  or  further  to  perform  their  contracts.  The 
female  wards  have  never  been  constructed,  and  the  buildings  have  been 
recognized  as  completed. 
YoL.vm.-86 
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In  the  year  1881  the  claim  for  damages  of  Peck  &  Co.  for  alleged 
breach  of  their  contracts  on  the  part  of  the  State  was  duly  assigned  to 
this  claimant ;  and  in  the  month  of  January,  1882,  he  duly  executed, 
verified  and  presented  to  the  State  board  of  audit  his  petition,  setting 
forth  the  particulars  of  his  claim  and  prayine  for  the  allowance  thereoi. 
That  petition  was  pending  and  undetermined  before  the  board  of  audit, 
and  was  by  law  transferred  to  the  board  of  claims  when  that  board  wa& 
constituted  in  1883. 

The  claim  was  brought  to  a  hearing  before  the  board  of  claims,  and 
it  found,  among  other  things,  that  Peck  &  Co.  sustained  damages  from 
the  breach  of  the  contracts  on  the  part  of  the  State,  but  dismissed  the 
claim  on  the  sole  ground  that  it  was  barred  by  the  statute  of  limita- 
tions ;  and  whether  it  was  so  barred  or  not  is  the  sole  question  of  our 
determination. 

It  is  claimed,  on  behalf  of  the  State,  that  the  contracts  were  abro- 
gated by  the  acts,  chapter  323  of  the  Laws  of  1874,  and  chapter  264  of 
the  Laws  of  1875,  ana  that  the  breach  of  the  contracts  was  not  later 
than  the  date  of  the  passage  of  the  last  act,  which  was  more  than  six 
years  before  the  presentation  of  the  claims  to  the  board  of  audit.  On 
the  other  hand  the  claimant  contends  that  the  breach  which  gave  his 
assignors  a  cause  of  action  was  not  earlier  than  the  25th  day  of  May, 
1876,  within  six  years  before  the  presentation  of  the  claim. 

The  act,  chapter  323  of  1874,  appropriated  for  "  the  Buffalo  State 
Asylum  for  the  Insane,  to  be  expended  only  for  the  completion  of  the 
buildings  already  commenced,  the  sum  of  $150,000."  xhis  provision 
in  no  way  interfered  with  the  contracts.  It  simply  directed  how  the 
money  thus  appropriated  should  be  used,  and  in  no  way  worked  a 
repudiation  of  tne  contracts.  The  act  also  contained  the  following  pro- 
vision :  "  The  governor  is  hereby  authorized  to  appoint  two  superin- 
tending builders  to  take  charge  of  the  following  buildings  in  process  of 
construction,  namely,  the  Buffalo  State  Asylum  for  the  Insane,  the 
State  Reformatory  at  Elmira,  the  Hudson  River  State  Hospital  for  the 
Insane  at  Poughkeepsie,  and  the  State  Homoeopathic  Asylum  for 
the  Insane  at  Middletown,  to  superintend  the  construction  ana  comple- 
tion thereof.  The  persons  appointed  under  this  provision  shall  be 
vested,  so  far  as  the  construction  of  said  buildings  is  concerned,  with 
all  the  duties,  powers  and  responsibilities  heretofore  imposed  or  con- 
ferred upon  the  commissioners  or  managers  heretofore  appointed  t^ 
take  care  of  such  buildings  respectively,  which  said  commissioners  and 
managers  are  hereby  superseded  as  to  the  powers  and  duties  herein 
referred  to.  The  purchasing  of  the  materials  and  all  the  things  con- 
nected with  the  erection  of  said  buildings  shaU  be  done  by  contract,  and 
all  contracts  shall  be  awarded  to  the  lowest  responsible  bidder  after 
being  advertised  as  is  now  required  by  law  for  the  advertising  and  let- 
ting of  State  work  on  the  canals." 

This  provision  did  not  entirely  supersede  the  managers  appointed 
under  the  act  of  1870,  but  substituted  in  their  stead  only,  so  far  as  con- 
cerned the  construction  of  the  asylum  buildings,  two  superintending 
builders.  It  did  not  alter  the  plans  for  tl^e  buildings,  nor  expressly 
abrogate  or  repudiate  any  contract  which  the  managers  had  entereu 
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into  for  the  construction  of  the  buildings.  It  cannot  be  inferred  from 
the  language  used  that  the  legislature  meant  to  abrogate  valid  existing 
contracts,  and  thus  leave  the  State  liable  for  damages  for  their  breach. 

The  contracts  of  Peck  &  Co.  covered  only  a  portion  of  the  material 
and  work  required  for  the  buildings,  and,  as  the  act  of  1870  did  not 
require  that  contracts  should  be  let  at  public  bidding,  this  act  required 
that  contracts  should  be  so  let,  and  all  its  language  can  have  full  force 
by  confining  it  to  future  contracts.  It  looked  to  the  future  and  did 
not  purport  to  interfere  with  what  had  already  been  done  with  materials 
already  purchased,  or  valid  contracts  already  made  in  the  very  mode 
it  prescribed.  Suppose  the  contracts  had  been  re-let  at  a  lower  price, 
the  diminished  price  might  at  least  measure,  though  not  necessarily 
limit,  the  damages  of  Peck  &  Co.  caused  by  the  breach  of  their  con- 
tracts, and  the  State  would  gain  nothing.  The  construction  contended 
for,  on  behalf  of  the  defendant,  so  unjust  to  the  contractors  and  injurious 
to  the  State,  should  not  be  adopted  unless  required  by  the  plain  mean- 
ing of  the  language  used,  and  we  think  is  inadmissible. 

That  the  statute  of  1874  cannot  be  so  construed  is  made  more  mani- 
fest by  reference  to  the  act  of  1875,  which,  it  is  also  contended,  abro- 
gated the  contracts.  Section  1  of  that  act  provides  as  follows :  "  The 
governor  is  hereby  authorized  to  appoint  three  building  superintend- 
ents, of  practical  experience,  who  shall  respectively  have  charge  of  the 
construction  of  the  Hudson  River  State  Hospital  for  the  Insane  at 
Pouffhkeepsie,  and  the  State  Homoeopathic  Asylum  for  the  Insane  at 
Middletown,  and  the  Buffalo  Asylum  for  the  Insane.  The  purchasing 
of  the  materials  and  all  things  connected  with  the  erection  of  new 
buildings  and  the  labor  upon  the  same,  shall  be  done  by  the  managers 
thereof  by  contract,  and  tne  contracts  shall  be  awarded  to  the  lowest 
responsible  bidders  after  being  advertised  in  the  State  papers,  and  in  at 
least  two  papers  published  in  the  locality  where  the  work  is  to  be  done» 
once  in  each  weeK  for  four  weeks  consecutively,  immediately  preceding 
the  letting  of  said  work,  which  notice  of  letting,  to  be  signed  by  the 
managers,  shall  state  the  work  to  be  let,  the  quantity  and  quality  of 
matenals  to  be  bid  for,  and  the  length  of  time  which  will  be  given  for 
the  completion  of  the  work  or  the  delivery  of  the  materials,  the  amount 
of  the  security  required,  bonds  to  be  furnished  for  the  faithful  perform- 
ance of  the  contracts.  Before  said  work  and  materials  shall  be  adver- 
tised and  let  by  the  managers  aforesaid,  full  detailed  plans  and  specifica- 
tions of  said  work  shall  be  made,  and  approved  of  by  the  lieutenant- 
governor,  attorney-general  and  comptroller  of  the  State  in  writing ; 
and  said  plans  and  specifications,  thus  made  and  approved,  shall  not  be 
altered  without  the  consent  and  approval,  in  writing,  of  the  lieutenant- 
governor,  attorney-general  and  comptroller.  The  contracts  for  such 
labor  and  materials  shall  be  made  by  the  managers  aforesaid  after  tlie 
approval  of  the  lieutenant-governor,  attorney-general  and  comptroller, 
in  writing,  indorsed  thereon,  after  having  been  furnished  by  the  said 
managers  with  the  bids  for  said  work  and  materials,  which  shall  be 
filed  by  the  comptroller  m  his  oflBce."  For  the  same  reasons  before 
stated  in  reference  to  similar  language  used  in  the  act  of  1874,  this 
section  must  be  held  to  have  reference  to  future  contracts  m  the  con- 
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fitruction  of  the  buildings,  and  all  its  language  can  have  effect  by  con- 
fining it  to  such  contracts.  It  would  be  quite  preposterous  to  suppose 
that  the  legislature  meant  by  this  section  to  abrogate  not  only  aU  the 
contracts  existing  prior  to  the  act  of  1874,  bat  all  the  conti'acts  let  in 
pursuance  of  that  act,  and  exjpressly  authorized  thereby ;  and  yet  the 
act  would  have  to  receive  such  a  construction  if  the  act  of  1874  were 
construed,  as  it  is  claimed  it  should  be,  on  behalf  of  the  defendant.  That 
is  if  the  act  of  1874  abrogated  all  the  contracts  theretofore  made,  then 
the  act  of  1875  abrogated  all  the  contracts  made  before  its  passage.  It 
is  plain  that  both  acts  were  concerned  with  the  future,  ana  had  refer- 
ence to  future  worjt  and  materials  and  future  contracts. 

It  is  a  fundamental  rule  founded  in  wisdom  and  sound  public  policy 
that  unless  the  very  plain  meaning  of  the  language  requires  it,  laws 
should  not  be  so  construed  as  to  have  retrospective  operation,  or  to  affect 
existing  contracts  or  acts  already  legally  done. 

This  obvious  construction  of  the  two  acts  is  one  that  all  the  persons 
connected  with  the  construction  of  the  buildings  understood  and  acted 
upon.  The  managers  and  superintending  builders  all  recognized  these 
contracts  as  subsisting,  and  tne  contractors  continued  to  perform  them 
long  after  the  passage  of  those  acts,  and  it  does  not  appear  that  any 
one,  prior  to  the  hearing  of  this  matter  before  the  board  of  claims  ever 
claimed  that  these  contracts  were  abrogated  or  broken  by  these  acts. 

The  cases  of  JUwd  v.  ThomaSy  64  N.  Y.  107,  and  DoncUds  v.  The 
JStcUe^  89  id.  35,  are  in  no  way  in  conflict  with  the  views  here 
expressed.  They  involved  the  construction  and  effertt  besides  the  pro- 
vision above  quoted  from  the  act  of  1874  of  the  following  clause  therein : 
"  For  the  State  Reformatory  at  Elmira  the  sum  of  $300,000  provided 
the  plans  of  the  building  be  so  changed  as  to  render  such  sum  sufficient 
to  complete  the  center  building  and  the  south  wing  so  as  to  receive  con- 
victs; such  change  of  plans  to  be  approved  of  and  certified  by  the 
governor  and  comptroller."  A  superintending  builder  was  appointed 
and  the  plans  were  so  changed  as  to  make  the  contract  which  had  previ- 
ously been  entered  into  wholly  inapplicable,  and  the  contractor  was 
absolutely  prohibited  from  the  further  performance  of  his  contract; 
and  under  such  circumstances  it  was  held  that  the  contract  had  been 
abrogated  and  broken.  Here  the  plans  were  not  changed  and  were  not 
ordered  to  be  changed  by  either  oi  the  acts,  and  there  is  nothing  from 
which  an  intent  to  abrogate  the  contract  can  be  justly  inferred. 

We  have  reached  this  conclusion  without  considering  the  allegations 
of  the  claimant  that  the  State  subsequently  to  1875  recognized  and  rati- 
fied the  contract  as  valid  and  subsisting,  and  also  that  it  became  estopped 
from  denying  the  validity  and  continued  existence  of  the  contracts 
subsequently  to  that  time  by  virtue  of  the  judgment  against  it  in  the 
action  brought  by  it  against  Peck  &  Co.,  to  recover  back  money  paid 
under  the  contracts. 

We  have  confined  our  attention  to  the  one  point — the  statute  of  limita- 
tions— ^upon  which  the  board  of  claims  based  its  decision.  The  case 
was  settled  and  prepared  to  present  that  point  alone,  and  it  would  not  be 
proper  to  consider  any  other. 

In  conclusion  we  repeat,  as  peculiarly  applicable  to  this  case,  what 
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was  said  in  Corhinga  v.  The  State,  99  N.  Y.  499 :  "  When  the  State 
has  no  better  or  other  defense  than  the  statute  of  limitations  it  should, 
at  least  both  upon  the  law  and  the  facts,  establish  that  defense  with 
reasonable  clearness  and  certainty." 

The  decision  of  the  board  of  claims  should  be  reversed  and  a  new 
hearing  ordered,  costs  of  this  court  to  abide  event. 

RuGER,  Oh.  J.,  Rapallo  and  Finoh,  JJ.,  concur ;  Danfobth,  J.,  dis- 
sents ;  Andrews  and  Miller,  JJ.,  not  voting. 

Judgment  reversed. 


Lammeb,  AppVt^  v.  Stoddard,  JiespH. 
November  23,  1886. 

TBUfiTEE  — Statute  of  Limtfations. 

The  finding  of  the  trial  court  upon  a  question  of  fact,  founded  upon  sufficient 
evidence,  and  affirmed  by  the  general  term,  concludes  this  court. 

The  rule  that  the  statute  of  limitations  does  not  begin  to  run  against  the  bene- 
ficiary of  an  actual  subsisting  trust  until  the  trustee  has  openly,  to  the  knowledge 
of  the  beneficiary,  renounced  the  trust,  does  not  apply  to  a  trustee  ex  mcUeficio  or 
by  implication  or  construction  of  law.  As  to  such  a  trustee  the  statute  begins  to 
run  from  the  time  the  wrongful  act  was  committed. 

Appeal  from  a  judgment  of  the  general  term  of  the  city  court  of 
Brooklyn,  affirming  a  judgment  rendered  in  favor  of  the  defendants, 
after  a  trial  before  the  judge  without  a  jury. 

Joseph  Lammer  died  February  27,  1831,  leaving  a  widow,  Mary 
Lammer,  and  five  children,  Edward,  Fanny,  Joseph,  Clarissa  and  John 
A.,  the  last  three  being  the  children  also  of  Mary,  who  was  his  second 
wife,  and  being  at  their  father's  death  aged  respectively,  seven,  six  and 
three  years. 

Joseph  Lammer  also  left  personal  estate  amoonting  to  upward  of 
$36,000,  and  a  will  in  which  he  bequeathed  to  his  wile  absolutely  the 
sum  of  $2,000,  and  created  a  trust  as  follows  :  '^  I  give  and  bequeath 
unto  my  said  wife,  Marv,  the  further  sum  of  $3,000,  lawful  money 
aforesaid,  to  be  paid  to  her  as  soon  as  conveniently  may  be  after  my 
decease,  in  trust,  nevertheless,  that  she,  my  said  wife,  shall  have,  use 
and  take  the  interest  accruing  and  to  arise  from  the  said  $3,000,  during 
the  minority  of  my  sons,  Joseph  and  John,  and  daughter,  Clarissa,  to 
be  applied  lor  and  toward  the  support,  maintenance  £^nd  education  of 
my  said  three  children,  and  to  pay  to  the  said  children,  Joseph,  John 
and  Clarissa,  as  they  shall  respectively  arrive  at  the  age  of  twenty-one 
years,  the  sum  of  $1,000  each."  "My  will  is  that  the  sum  of  $3,000, 
hereinbefore  given  in  trust  to  my  said  wife,  Mary,  shall  be  by  her  put 
at  interest  by  good  bond  and  mortgage  security  upon  real  estate,  to  be 
approved  of  by  my  executors  hereinafter  named,  and  in  case  either  or 
all  of  my  said  children,  Joseph,  John  and  Clarissa,  shall  die  during 
their  minority  and  without  lawiul  issue,  then  my  will  is,  and  I  do  hereby 
give  and  bequeath  unto  my  said  wife,  Mary,  the  sum  or  sums  of  money 
which  such  child  or  children  would  have  been  entitled  to  receive  if  he, 
aho  or  they  had  lived  to  the  age  of  twenty-one  years.''  And  he  appointed 
his  wife  and  his  son,  Edward,  executors  of  his  will.  The  will  was 
admitted  to  probate,  the  executors  qualified  as  such,  and  filed  an  inven- 
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tory  May  24, 1831.  The  $3,000  for  the  trust  fund  was  paid  to  Mary 
Lammer,  and  on  the  7th  day  of  June,  1831,  she  loaned  $3,000  to  one 
Talbot  and  took  his  bond  and  mortgage  to  secure  the  same,  and  they 
were  paid  June  1,  1833. 

At  the  latter  date  she  loaned  the  same  amount  to  one  Smith,  and 
took  his  bond  and  mortgage  to  secure  the  same,  and  they  were  paid 
February  3,  1836.  About  the  day  last  named  she  loaned  Edward 
Lammer  $5,000  and  took  from  him  a  mortgage  dated  February  first, 
and  acknowledged  February  6,  1836,  conditioned  to  pay  that  sum  with 
interest  on  the  Ist  day  of  February,  1837.  It  appears  from  the 
recitals  in  the  mortgage  that  a  bond  was  also  given  to  which  the  mort- 
gage was  collateral.  The  real  estate  mentioned  in  this  mortgage  was 
covered  by  a  prior  purchase-money  mortgage  given  by  Edward  Lam- 
mer, which  was  foreclosed  in  1837,  and  the  re^  estate  was  sold  upon 
such  foreclosure  for  an  amount  which  left  nothing  to  apply  upon  the 
mortgage  given  to  Mary  Lammer. 

Edward  Lammer  was  a  merchant  in  New  York,  and  was  burned  out 
by  the  great  fire  which  occurred  December  16,  1835,  and  thereby 
became  financially  embarrassed  and  unable  to  pay  his  debts.  A  few 
years  thereafter  he  became  solvent  and  so  continued  to  the  time  of  his 
death  in  July,  1884,  when  he  left  an  estate  inventoried  and  valued  at 
nearly  $65,000.  He  was  never  married,  and  he  left  a  will  in  which  he 
bequeathed  to  his  half  sister  and  brother,  Clarissa  and  John,  each 
$1,000,  and  gave  the  remainder  of  his  estate  to  other  relatives.  Joseph 
Lammer  died  in  1840,  and  Mary  Lammer  died  December  28,  1870. 
She  always  lived  in  Brooklyn,  and  Edward  Lammer  lived  in  the  same 
city  and  in  New  York,  and  during  twenty  years  prior  to  his  death  he 
made  a  monthly  allowance  of  $20  to  Clarissa  wnich,  while  she  took 
care  of  her  sick  mother,  was  increased  to  $26. 

After  the  death  of  Mary  Lammer  the  mortgage  given  to  her  by 
Edward  was  found  td  be  uncanceled  upon  the  record.  Clarissa  was 
appointed  administratrix  of  her  mother's  estate,  and  then  she  and  her 
brother  John  A.  commenced  this  action  to  enforce  the  trust  as  to  the 
$3,000  a^inst  the  estate  of  Edward. 

The  trial  judge  found  as  a  matter  of  fact  that  Edward  had  paid  the 
amount  of  the  mortgage  to  Mary  Lammer  in  her  life-time,  and  refused 
to  find  that  the  trust  fund  was  included  in  the  $5,000  loaned  to  him, 
and  he  dismissed  the  complaint. 

jP.  "F.  jS.  Stanton,  for  appellants.     Jesse  Johnson,  for  respondents. 

Earl,  J.  The  finding  of  the  trial  court  affirmed  by  the  general 
term,  that  Edward  Lammer  had  paid  to  Mary  Lammer  the  amount 
loaned  to  him  by  her  which  was  secured  by  his  jnortgage,  was  founded 
upon  sufficient  evidence  and  concludes  us.  The  loan  was  made  forty- 
eight  years  before  Edward's  death  and  thirty-four  years  before  Mrs. 
Lanmier's  death,  and  during  most  of  that  time  he  possessed  ample 
pecuniary  ability  to  pay.  She  was  not  shown  to  possess  much  means, 
and  presumably  needed  the  money  for  the  support  of  herself  and 
infant  children.  She  and  Edward  always  resided  near  each  other,  and 
during  twenty  years  he  made  considerable  allowance  to  his  sister  for 
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the  benefit  of  herself  and  mother,  thus  showing  that  he  was  not  only 
disposed  to  be  just  but  liberal.  The  bond  and  mortgage  were  not  in 
her  possession  at  her  death,  were  not  then  shown  to  be  in  exist- 
ence, and  were  never  heard  of  until  shortly  before  the  commencement 
of  this  action,  by  either  of  the  plaintiffs,  the  youngest  of  whom  at  her 
death  was  forty-two  years  old.  Under  such  circumstances  the  non- 
production  of  the  bond  and  mortgage  furnishes  very  satisfactory  and 
conclusive  evidence  of  their  payment.    Bergan  v.  Urhahn^  83  N.  i .  49. 

But  the  statute  of  limitations  furnishes  an  equally  conclusive  defense 
to  this  action.  K  it  be  assumed  that  the  trust  fund  was  loaned  to 
Edward  Lammer  with  notice  of  the  trust,  under  such  circumstances 
that  the  trust  within  a  proper  time  could  have  been  enforced  against 
him  or  his  estate,  the  lapse  of  time  would  still  stand  in  plaintiff's  path- 
Vay.  If  this  were  an  action  to  recover  the  debt  evidenced  by  the  bond 
and  mortgage,  it  is  conceded  that  it  would  have  been  barred.  But  the 
action  is  to  establish  and  enforce  a  trust,  and  hence  the  claim  is  made 
that  it  is  not  barred.  It  is  undoubtedly  generally  true  that  as  against 
a  trustee  of  an  actual,  express,  subsisting  trust,  the  statute  does  not 
begin  to  run  against  the  beneficiary  until  the  trustee  has  openly  to  the 
knowledge  of  the  beneficiary  renounced,  disclaimed  or  repudiated  the 
trust.  But  Edward  Lammer  was  not  the  actual  trustee  of  thisjEund, 
and  he  never  acknowledged  a  trust  as  to  the  money  loaned  him.  He 
could  at  most  have  been  declared  a  trustee  ex  maleficio^  or  by  implica- 
tion or  construction  of  law,  and  in  such  a  case  the  statute  begins  to 
run  from  the  time  the  wrong  was  committed  by  which  the  party 
became  chargeable  as  trastee  by  implication.  WUfnerding  v.  Unas,  33 
Conn.  67;  Arkhursf  8  Appeal j  60Penn.  St.  290;  McClure  v.  Shep- 
Jiard,  21  K  J.  Eq.  76;  Decouche  v.  Sametier^  3  Johns.  Oh.  190,  216; 
Kane  v.  Bloodgoody  7  id.  90 ;  S.  C,  11  Am.  Dec.  417 ;  Ward  v.  Smithy 
3  Sandf.  Ch.  592 ;  Biggins  v.  Biggins,  14  Abb.  K  C.  13 ;  Clark  v. 
Boorman,  18  Wall.  493 ;  Perry  Trusts,  §  865. 

We,  therefore,  see  no  reason  to  doubt  that  the  judgment  below  was 
right,  and  it  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

The  People,  ex  eel.  Superintendent  op  the  Poor,  Besp^tSyV.  Board 

OF  Supervisors,  AppVts. 

November  30,  1886. 

County  atd  Town  Poor  —  Repeal  by  Implication. 

The  provisions  of  the  act,  chapter  28,  Laws  of  1882,  making  the  town  of  Oswe- 
gatchie,  county  of  St.  Lawrence,  •  a  separate  and  distinct  poor  district,  did  not 
operate  as  a  repeal  of  the  privilege  extended  to  the  supervisors  of  that  county 
by  the  act,  chlapter  245,  Laws  of  1846,  to  adopt  the  **  Livingston  county  act," 
chapter  234,  Laws  of  1845. 

The  General  policy  of  the  law  is  adverse  to  repeal  by  implication,  and  special 
rules  of  interpretation  require  the  provi.sions  of  different  statutes  to  be  so  con- 
strued as  to  harmonize  and  avoid  conflict,  unless  the  plain  meaning  of  the  lan- 
guage is  thereby  violated. 

Appeal  from  order  of  general  term  affirming  order  for  peremptory 
writ  of  mandamus. 
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The  point  at  issue  is  as  to  the  construction  of  the  statutes  providing 
for  the  support  of  the  poor. 

The  claim  of  the  town  of  Oswegatchie,  the  relator,  is  for  moneys 
expended  by  it  for  the  '*  temporary  reUef  "  of  county  paupers. 

The  county  claimed  the  town  should  bear  the  expense,  and  the  board 
of  supervisors  declined  to  audit  the  bill.  The  town  procured  this  writ 
to  compel  such  audit. 

Leslie  W.  Russell^  for  appellants.     D.  O^Brien^  attorney-general, 
for  respondents. 

RuGER,  Ch.  J.  The  hearing  of  the  application  in  question  was  had 
upon  affidavits  furnished  by  the  relators,  containing  a  statement  of 
the  facts  upon  which  the  relief  was  claimed.  These  statements  were  ^ 
not  traversed  by  the  defendants,  and  by  proceeding  to  a  hearing  with- 
out doing  so  they  admitted  their  truth.  The  course  pursued  was 
equivalent  to  a  demurrer  on  the  part  of  defendants,  and  it  can  succeed 
only  by  showing  that  upon  the  facts  stated  the  relator  was  not  in  law 
entitled  to  the  relief  demanded. 

The  affifkvits  allege  that  the  distinction  between  town  and  county 
poor  at  the  time  the  transactions  in  question  occurred  existed  in  St. 
Lawrence  county,  and  that  the  superintendents  of  the  poor  of  the  town 
of  Oswegatchie  had  necessarily  expended  for  out-door  relief  in  the 
temporary  support  of  county  paupers  a  certain  sura  of  money.  That 
an  itemized  account  of  such  expenditures  duly  verified  was  made  out 
by  the  relators,  and  presented  to  the  defendants  at  their  annual  session 
in  1884,  with  a  request  that  the  same  be  audited  and  allowed.  That 
said  board  of  supervisors  "  refused  to  audit  or  allow  said  account  or 
any  part  thereof,  on  the  ground  that  through  its  action  in  1883  it  had 
adopted  the  Livingston  county  act,  and  that  by  the  alleged  adoption  of 
eaid  act,  the  said  corporation  could  not  make  a  legal  charge  against  the 
county  of  St.  Lawrence  for  out-door  relief  for  county  paupers."  The 
statement  thus  made  was  equivalent  to  a  denial  by  the  defendants  of 
the  allegation  of  the  relator,  that  the  distinction  between  county  and 
town  poor  existed  in  said  county,  and  formed  an  issue  of  law  on  that 
question. 

It  is  not  denied  but  that  the  action  of  the  board  of  supervisors  in 
adopting  the  Livingston  county  act,  if  legal,  abolished  the  distinction 
between  town  and  county  poor  with  reference  to  temporary  relief  in 
St.  Lawrence  county,  ana  the  question  is  whether  such  board  had  power 
to  adopt  it. 

It  is  claimed  by  the  respondent  that  the  enactment  of  chapter  28  of 
the  Laws  of  1882,  making  the  town  of  Oswegatchie  a  separate  and  dis- 
tinct poor  district,  operated  as  a  repeal  of  the  privilege  extended  by 
chapter  245,  Laws  of  1846,  to  the  supervisors  oi  that  county  to  adopt 
the  Livingston  county  act.  This  claim  is  based  upon  the  theory  that 
there  is  such  a  repugnancy  between  that  act  and  chapter  28  of  the  Laws 
of  1882,  that  they  cannot  both  be  executed  and  administered,  and  that 
it  must  be  inferred  therefrom  that  the  legislature  intended  to  repeal  the 
privilege  conferred  upon  boards  of  supervisors  by  the  Laws  of  1846,  to 
adopt  the  provisions  of  a  hostile  and  repugnant  act. 
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Upon  a  careful  examination  of  the  several  acts  referred  to,  and  of 
the  provisions  of  the  Kevised  Statutes  relating  thereto,  we  have  been 
unable  to  see  any  such  repugnance  between  those  acts  as  is  claimed  to 
exist. 

By  the  general  law  of  the  State,  boards  of  supervisors  have  power 
at  will  to  abolish  or  revive  the  distinctions  existing  in  their  counties 
between  town  and  county  poor.  2  Rev.  Stat.(7th  ed.^  930.  They  also 
had  power  to  abolish  sucn  distinction,  and  make  tne  support  of  all 
the  poor  of  the  county  a  county  charge.  3  Rev.  Stat.  (7tn  ed.)  1858, 
§24. 

By  chapter  334  of  the  Laws  of  1845,  commonly  called  the  Livingston 
county  act,  all  the  temporary  relief  afforded  to  paupers  in  that  county 
was  made  a  charge  upon  the  several  towns  in  which  said  paupers 
resided.  By  chapter  246  of  the  Laws  of  1846,  the  boards  oi  super- 
visors of  any  county  in  the  State  were  authorized  to  adopt  the  pro- 
visions of  this  act,  and  extend  and  apply  the  same  to  the  respective 
counties.  The  board  of  supervisors  of  St.  Lawrence  county  did  in 
1883,  and  presumably  before  any  of  the  transactions  in  the  litigation 
occurred,  by  resolution  adopt  the  provisions  of  said  Livingston  county 
act.  The  necessary  eflEect  of  this  action,  if  duly  authorized,  was  to 
make  such  temporary  relief  as  tnight  be  extended  to  paupers  in  the 
several  towns  of  St.  Lawrence  county,  by  the  authorities  thereof,  a 
town  charge. 

We  are  of  the  opinion,  however,  if  the  adoption  of  the  act  in  ques- 
tion conflicted  witn  or  was  repugnant  to  the  provisions  of  chapter  28  of 
the  Laws  of  1882,  that  the  board  of  supervisors  had  no  legal  power  to 
accept  the  privilege  accorded  by  the  act  of  1846.  It  cannot  be  supposed 
that  the.  legislature  provided  a  law  to  regulate  the  relations  existing 
between  a  county  and  its  several  towns  with  respect  to  the  support  of 
the  poor  and  then  left  it  optional  with  either  of  said  parties  to  nullify 
the  legislative  will  at  its  pleasure. 

The  only  affinnative  provision  in  the  law  of  1882  defining  the  liabiT-^ 
ities  of  the  respective  towns  in  the  county  of  St.  Lawrence,  and  of  the 
county  for  the  support  of  the  poor,  is  contained  in  the  first  section  of 
the  act  reading  as  follows :   "  The  town  of  Oswegatchie  shall  not  here- 
after be  subject  to  taxation  for  the  support  or  maintenance  of  the 
town  poor  of  or  in  the  other  towns  of  the  county  of  St.  Lawrence,  nor 
shall  tne  other  towns  of  the  countv  of  St.  Lawrence  be  taxed  or  required 
to  contribute  to  the  support  of  the  town  poor  of  or  in  the  town  of; 
Oswegatchie,  but  such  town  of  Oswegatchie,  for  aU  the  purposes  of 
supporting  its  poor  within  its  limits,  and  carrying  into  effect  tne  la^ 
of  the  State,  shall  be  separate  and  in  distinct  mstricts."     It  \(rill  be 
observed  that  no  reference  is  here  made  to  county  poor,  and  the  whole 
force  of  the  enactment  is  direct  to  the  rights  and  liabilities  of  the 
several  towns  in  respect  to  town  poor.     The  act  then  proceeds  and 
among  other  things  provide^  that  five  persons  named  shall  constitute  a 
corporation  under  the  name  of  "  The  superintendents  of  the  Poor  of 
the  Town  of  Oswegatchie,"  for  the  purpose  of  administering  the  poor 
laws  in  such  town.     Thejr  are  to  h>ive  the  sole  and  exclusive  oare  and 
management  of  the  poor  in  such  town,  and  are  reqm'red  to  provide  for 
VoL.vm.— 87  >^  T 
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and  maintain  such  persons  in  the  manner  mentioned  in  such  act,  and 
for  that  purpose  are  invested  with  all  of  the  powers  and  authority  now 
vested  by  law  in  overseers  of  the  poor  in  towns  and  in  superintendents 
of  the  poor  of  counties  not  inconsibtent  with  the  provisions  of  this  act 

They  are  required  to  visit  the  poor  at  their  residences,  and  inquire 
into  their  circumstances  and  ability  to  support  themselves,  and  in  their 
discretion  to  direct  either  permanent  or  temporary  relief  for  such  per- 
sons. They  are  also  authorized  to  "  so  contract  for,  purchase  and  pro- 
vide provisions,  fuel,  clothing,  and  other  necessaries  for  the  support  of 
or  distribution  among  the  poor,  as  in  their  judgment  they  may  deem 
necessary."  It  was  further  provided  "  that  nothing  in  fliis  act  shall 
be  construed  as  to  require  or  compel  the  town  of  Oswegatchie  to  sup- 
port any  county  pauper,  or  State  pauper.  Neither  shall  it  be  construed 
as  exempting  or  relieving  the  town  of  Oswegatchie  from  paying  its 
full  share  of  the  expense  of  supporting  the  county  or  State  poor."  It 
is  not  claimed  that  this  act  establishes  any  new  rule  for  the  support  of 
town  poor  in  the  several  towns  of  St.  Lawrence  county,  and  it  is  evi- 
dent tliat  it  merely  gave  the  form  of  an  especial  statute  to  rights  and 
liabilities  already  existing  and  in  full  force  under  the  general  laws  of 
the  State.  The  act  expressly  disclaimed  any  intention  to  interfere 
thereby  with,  or  affect  the  several  liabilities  of  the  parties  in  respect  to 
the  temporary  support  of  county  paupers  in  such  county,  and  left  such 
liabilities  as  tney  before  existed,  subject  to  the  general  powers  conferred 
upon  boards  of  supervisors  to  regulate  the  subject.  As  we  have  seen 
such  boards  had  the  power  to  abolish  or  revive  such  distinctions,  or  to 
make  the  temporary  support  of  all  paupers  a  county  charge,  or  as  by 
the  Livingston  county  act,  altogether  a  town  charge. 

By  the  adoption  of  the  Livmgston  county  act,  the  boai-d  of  super- 
visors have  simply  added  to  the  responsibilities  of  the  several  towns  of 
the  county  by  imposing  upon  them,  respectively,  the  duty  of  extending 
temporary  relief  to  such  county  paupers  as  might  be  within  their 
several  jurisdictions  needing  support. 

It  is  the  duty,  primarily,  of  the  local  authorities  to  provide  for  and 
.support  all  of  the  poor  within  their  jurisdiction,  and  the  only  effect  of 
a  law  abolishing  the  distinction  between  town  and  county  paupers  is 
to  deprive  the  town  of  the  right  of  reimbursement  from  the  county 
for  such  expenses  where  the  Livingston  county  rule  prevails. 

While  this  act  changed  the  existing  law  as  to  the  temporary  support 
of  county  paupers  in  the  town  of  Oswegatchie,  it  did  the  same  thing 
in  all  of  the  other  towns  of  the  county,  and  if  thereby  the  responsibih- 
ties  of  the  town  of  Oswegatchie  were  increased  in  respect  to  the  sup- 
port of  county  poor  in  its  jurisdiction,  they  were  thereby  reUeved  from 
Hability  for  such  expenses  incurred  in  the  other  towns  of  the  county. 

It  seems  to  us  that  the  board  of  supervisors  had  an  undoubted  right 
to  make  these  provisions.  The  general  policy  of  the  law  is  adverse  to 
repeal  by  implication,  and  special  rules  of  interpretation  require  the 
provisions  of  different  statutes  to  be  so  construed  as  to  harmonisse  and 
avoid  conflict  unless  the  plain  meaning  of  the  language  is  thereby 
violated.  We  can,  however,  see  nothing  in  the  act  of  1882  which  either 
expressly  or  by  reasonable  implication  conflicts  with  the  possession  of 
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the  power  exercifled  on  the  part  of  the  supervisors.  There  is  nothing 
in  tne  act  expressly  restricting  the  powers  of  the  board  of  supervisors 
in  this  respect,  and  we  can  see  no  evidence  in  the  act  of  an  intention 
on  the  part  of  the  legislature  so  to  do.  The  town  of  Oswegatchie  is, 
except  so  far  as  it  is  exempted  from  their  control  by  the  act  of  1882, 
subject  to  the  provisions  of  the  general  statutes  of  the  State  in  respect 
to  ttie  support  of  its  county  poor,  and  can  claim  no  independence  there- 
from unless  by  virtue  of  some  special  provision  of  law.  We  find  no 
such  in  the  act  of  1882. 

The  orders  of  the  general  and  special  terms  should,  therefore,  be 
reversed,  and  the  application  for  a  mandmnics  denied,  with  costs. 

All  concur. 

Orders  reversed. 


FiTOH,  Jie8p%  V.  MoMahon,  AppVt, 

December  17,  1886. 

Frattd  in  Purchase  op  Goods. 

The  inability  of  the  officer  to  discover  goods  which  had  been  fraudulently 
obtained  by  tne  defendant  justifies  the  further  inference  that  they  had  been 
fraudulently  concealed  or  disposed  of  by  him  for  the  purpose  of  preventing  the 
true  owner  from  recovering  their  possession. 

Appeal  from  an  order  of  the  general  term  of  the  supreme  court  in 
secona  department,  affirming  an  order  of  the  special  term  denying 
motion  to  vacate  an  order  of  arrest  granted  in  this  action. 

The  action  is  in  replevin  and  brought  to  recover  certain  ffoods  and 
chattels  alleged  to  have  been  fraudulentlv  obtained  by  the  defendant 
from  his  creditors  mentioned  in  the  complaint,  who  assigned  their  right, 
title  and  interest  to  said  chattels  to  the  plaintiff  who  brought  the  action. 

The  sheriff  of  the  county  of  Kings,  pursuant  to  the  writ  of  replevin, 
seized  a  portion  of  the  personal  property  mentioned  in  the  wnt,  and 
returned  that  the  remaining  portion  of  said  property  had  been  assigned, 
concealed,  removed  or  disposed  of,  so  that  he  could  not  find  or  take  the 
same. 

The  affidavits  upon  which  the  order  of  arrest  was  granted,  charging 
fraud,  are  not  domed.  The  court  granted  the  order  of  arrest  upon  the 
ground  that  the  defendant  had  concealed,  removed  or  disposed  of  some 
of  the  goods  and  chattels,  that  they  could  not  be  found  by  the  sheriff. 

The  defendant  claimed  that  the  evidence  presented  to  tne  judge  was 
not  sufficient  to  confer  jurisdiction  to  grant  the  order. 

Wm.  J.  Qm/fhOT^  for  appellant.     Abra/m  Kling^  for  respondent. 

PbbOubiam.  The  ground  of  arrest,  as  stated  in  the  order,  is  that 
specified  in  subdivision  1  of  section  550  of  the  Code  of  Civil  Pro- 
cedure. The  affidavits  tended  to  establish  that  the  goods  purchased  by 
the  defendant  from  Benjamin  Fitch  &  Co.  were  obtained  by  .fraud. 
The  affidavit  of  Fitch  shows  that  between  the  1st  of  September  and 
the  2lBt  of  October,  1885,  his  firm  sold  to  the  defendant  goods  and 
merchandise  of  the  value  and  kind  alleged  in  the  first  cause  of  action 
set  out  in  the  complaint,  npon  bis  representation  that  he  was  doing  a 
good  business,  which  the  amant  alleges'  was  untrue,  '^  which  appears  oy 
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the  affidavits  annexed,"  and  to  which  he  refers.  It  appears  by  refer- 
ence to  their  affidavits  that  on  the  13th  of  November,  1885,  twenty- 
three  days  after  the  last  sale  by  Fitch  &  Co.,  the  defendant  made  a 
general  assignment  to  one  of  his  sons,  with  a  fraudulent  preference  in 
favor  of  a  son  residing  in  England,  of  $4,220,  and  that  his  assets,  at  the 
time  of  his  assignment,  were  $7,212.25,  and  his  liabilities  aboat 
$14,308.17.  It  is  a  reasonable  inference  from  these  facts  that  the  defend- 
ant's representations  to  Fitch  &  Co.,  that  he  was  doing  a  good  business, 
upon  the  faith  of  which  Fitch  &  Co.  sold  the  goods,  were  false. 

The  fraud  in  the  purchase  of  the  goods  justified  the  further  inference 
that  the  inabilitjr  of  the  sheriff  to  find  the  goods  and  take  them  on  the 
requisition  was  m  consequence  of  a  fraudulent  disposition  or  concealment 
of  the  goods  by  the  defendant  in  pursuance  of  nis  original  fraud,  with 
intent  that  they  should  not  be  taken,  and  to  deprive  the  true  owner  of 
the  benefit  thereof.     Ba/meU  v.  SeUing,  70  N.  Y.  492. 

The  affidavits  presented  a  case  justifying  the  judge  granting  the 
order  in  decidingthat  a  cause  of  arrest  under  subdivision  1,  section  550, 
was  made  out.  xhe  evidence  presented  to  the  judge  was  not  as  full 
and  satisfactory  as  might  be  desired,  but  there  was  enough  to  confer 
jurisdiction  to  grant  tne  order.  We  assent  to  the  contention  of  the 
defendant's  attorney  that  the  allegation  in  the  complaint  that  the  defend- 
ant "  wrongfully  took  "  the  chattels  for  which  the  action  was  brought, 
did  not  necessarily  imply  a  fraudulent  taking,  and  that  the  right  to 
arrest  depended  upon  an  extrinsic  fact  to  be  shown.  But  we  think  the 
requisite  extrinsic  fact  was  shown,  or  at  least  there  was  evidence  tend- 
ing to  show  it,  which  gave  the  judge  jurisdiction. 

The  order  should  be  affirmea. 

All  concur. 

Order  affirmed. 
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Central  Bailroad  op  New  Jersey  and  Philadelphia  and  Reading 
Eailroad  v.  State  Board  of  Assessors. 

December  20, 1886. 

Under  the  act  coDstitating  a  State  board  of  assessors  to  value  the  property  of 
railroads  and  canals  the  case  to  be  reviewed  on  ceriwraH  by  the  supreme  court 
should  be  made  bj  the  proofs  and  exceptions  on  the  appeal  before  such  board 
and  not  on  a  rule  to  take  testimony  granted  by  the  supreme  court. 

In  estimating  the  value  of  railroad  property  the  cost  of  the  acquisition  of  such 
property  is  not  an  absolute  criterion  of  such  value  but  is  an  important  element 
ui  the  circumstances  on  which  a  -judgment  on  the  subject  is  to  be  formed. 

The  act  directs  the  valuation  of  the  property  of  these  two  classes  of  companies 
to  be  made  in  a  distributive  mode,  that  is:  1st.  On  the  main  stem;  2d.  The 
other  real  estate  used  for  railroad  purposes;  8d.  The  tangible  personal  property; 
4th.  The  franchisee.  HM^  that  such  system  of  valuations  has  been  declared  by 
the  court  of  errors  to  be  constitutional  and  unobjectionable. 

Further  lidd,  that  the  valuations  of  such  property,  including  the  franchises, 
is  legal,  and  as  there  is  no  clear  evidence  showing  the  same  to  be  exorbitant,  they 
cannot  be  modified. 

The  act  in  section  6  directs,  that  whenever  in  any  taxing  district  there  ar« 
several  branch  roads,  belonging  to  or  controlled  by  one  company,  the  State 
board  shall  designate  one  of  such  lines  as  the  main  stem,  and  that  the  others 
shall  be  valued  as  property  used  for  railroad  purposes,  thereby  subjecting  such 
respective  parts  of  the  property  thus  separated  to  a  different  rate  of  taxation. 
Rdd^  that  although  such  distribution  of  property  with  a  view  to  variant  taxation 
was  to  be  justified  by  force  of  the  decision  in  these  cases  by  the  court  of  errors, 
8tUl  such  system  was  invalid  inasmuch  as  it  left  it  to  the  unaided  judgment  of 
the  State  board  to  decide  which  of  such  branches  should  be  subjected  to  the 
higher  rate  of  taxation. 

Section  4  of  the  act  directs  that  in  case  the  valuations  of  the  State  board  of 
railroad  and  canal  property  shall  be  relatively  higher  than  the  value  of  the  prop- 
erty of  other  persons  in  any  taxing  district,  as  ascertained  by  the  local  assessors, 
the  said  board  should  accept,  as  a  correct  standard  of  value,  the  valuations  of 
such  local  assessors.  It  was  shown  that  the  local  assessors  illegally  took  but  a 
percentage  of  what  they  deemed  the  true  value  of  the  property  appraised  by 
them.  Udd,  that  the  State  board  could  not  take  such  reduced  valuations  as  its 
standard  of  value. 

Section  9  of  the  act  provides  that  in  case  of  a  railroad  of  this  State  being 
under  lease  to  a  foreign  corporation,  any  tan^ble  personal  property  of  such 
foreign  company,  if  used  or  Kept  but  a  part  of  the  time  in  this  State,  shall  be 
assessed  sucn  proportionate  part  of  its  value  as  the  time  it  is  used  or  kept  in  this 
State  during  the  year  preceding  the  first  day  of  January  designated  in  the  act 
bears  to  the  whole  year;  and  it  appearing  that  certain  engmes  and  cars  that  were 
used  on  its  leased  lines  in  this  State  by  the  Philadelphia  and  Reading  Bailroad 
Company  in  the  course  of  interstate  conmierce,  such  company  having  in  use  a 
full  local  eouipment  of  such  leased  lines  which  was  duly  taxed  in  this  State. 
HMy  that  the  tax  upon  such  property  employed  in  interstate  commerce  was 
illegal,  being  in  contravention  of  tnat  clause  of  the  Constitution  of  the  United 
Btatee  that  ^ves  to  congress  the  exclusive  regulation  of  commerce  between  the 
aeveral  States. 

B,  yfWiamaon^  Joseph  D.  BedlSj  Oeorge  R.  Kaercher  and  Robert 
W.  De  Earesty  for  plaintiffs.  Attorney-General  and  Barker  Omnmerey 
for  State. 

Beasley,  Ch.  J.  The  two  companies  above  named  have  been 
selected  for  the  purposes  of  this  opinion,  as  the  representatives  of  the 
numerous  prosecutors  of  the  writs  of  certiorari  now  before  the  court, 
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because  in  these  two  cases  most  of  the  important  questions  are  pre- 
sented for  decision,  which  are  common  to  this  entire  class  of  litigants. 
It  is  to  be  understood  therefore,  that  whatever  is  adjndged  touching 
such  general  topics  must  be  taken  as  a  determination  of  the  subject  in 
each  respective  case. 

The  prosecutors  of  these  writs  are  before  the  courts  seeking  a  review 
of  certain  assessments  of  taxes  made  upon  their  property  W  the  State 
board  of  assessors,  under  the  statute  entitled  ^^An  act  for  the  taxation 
of  railroad  and  canal  property,"  approved  10th  April,  1884.  Pampb. 
L.  1884,  n.  142. 

It  is  the  sixteenth  section  of  this  enactment  that  imposes  on  this 
court  its  present  duty,  by  giving  to  the  company  assessed  on  the  one 
side,  and  to  the  attorney-general  on  the  other,  the  right  to  a  certiorari^ 
and  by  declaring  that  upon  such  writ  relief  may  te  had,  "  as  well  in 
cases  where  it  is  claimed  that  the  amount  of  tax  is  excessive  or  insuf- 
ficient, as  in  cases  where  it  is  claimed  that  the  principle  upon  which  the 
assessment  is  made  is  erroneous."  By  force  oi  this  provision  the  court 
is  now  appealed  to  in  behalf  of  those  companies  to  aeclare  that  certain 
parts  of  their  assessments  are  erroneous,  either  because  they  are 
founded  on  exorbitant  valuations  of  their  property,  which  have  been 
induced  by  error  of  judgment,  or  by  the  adoption  oi  false  principles  of 
appraisal,  or  because  the  taxes  themselves  have  been  put  upon  them  in 
disregard  of  the  Constitution  of  this  State,  or  of  that  of  the  United 
States. 

Before,  however,  entering  upon  the  consideration  of  these  topics  it 
appears  to  us  proper  to  premise  that  the  mode  adopted  in  bringing 
these  procedures  before  tne  court  must  not  be  taken  as  an  approved 
precedent  for  future  action.  In  the  present  instances  the  course  taken 
has  been  this,  the  State  board  made  itis  assessments,  and  the  companies, 
feeling  themselves  aggrieved,  appealed  to  the  board  for  a  review,  as 
they  were  entitled  to  do  by  force  of  a  provision  to  that  e&ct  in  the 
statute;  from  the  adjudication  thus  resulting  the  proceedings  were 
removed  to  this  court  by  these  certw^ari^  and  thereupon,  in  pursuance 
of  authority  given  by  a  rule  of  court,  testimony  was  taken,  and  it  is 
upon  that  testimony  that  the  cases  have  been  heard  and  are  now  to  be 
decided  by  us.  From  this  statement  it  is  evident  that,  aa  the  matter 
stands,  we  are  trying  these  matters  de  novo,  and  are  not  altogether 
reviewing  the  action  of  the  State  board.  We  do  not  think  that  the 
statute  justifies  such  a  proceeding;  it  does  not  appear  to  have  been  the 
legislative  design  to  throw  upon  us  such  a  burden  as  this,  or  to  convert 
the  court  into  a  board  of  assessors  to  ascertain  the  values  of  this  vast 
mass  of  multifarious  property,  founding  its  judgment  on  evidence  taken 
under  its  authority,  and  for  the  first  time  introduced  into  the  casa 
Our  interpretation  of  this  part  of  the  statute  is  that  it  requires  the 
substantial  case  to  be  laid  in  extet^o  before  the  State  board,  and  excep- 
tions to  be  there  taken,  and  that  it  is  the  case  so  made,  so  iar  as  it  has 
been  excepted  to,  that  is  removable  to  this  court  for  review.  In  our 
opinion  no  general  rule  to  take  new  evidence  should  be  allowed  by  this 
comt,  either  on  the  allowance  of  the  certiorari  or  upon  its  return. 
^This  is  evinced  by  the  general  adjustments  of  the  section  giving  this 


Digitized  by 


Google 


N.  J.]     CSnt.  li.  R.  OF  a.  J.,  Etc.,  t;.  Statb  Ed.  of  Assessors.      695 

remedy,  and  particularly  by  the  fact  that  a  certiorari  is  not  permitted, 
"  unless  the  applicant  nas  applied  to  the  board  to  review  the  assess- 
ment." The  result  in  the  present  instance  should  serve  as  a  warning 
to  the  court  against  any  endeavor  to  try  these  cases  anew  on  these 
appellate  proceedings,  as  we  have  in  our  hands  several  volumes  of  arith- 
metical details,  whicn,  to  understand  in  their  various  applications,  would 
require  months  of  labor. 

With  these  preliminary  remarks,  we  will  proceed  to  dispose  of  the 
principal  matters  to  which  our  attention  has  been  called  in  the  briefs 
of  the  several  counsel. 

Objection  is  made,  in  various  respects,  to  the  valuations  of  property 
which  have  been  returned  by  the  State  board. 

The  first  exception  in  this  vein  is,  that  instead  of  ascertaining  the 
true  value  of  the  lands  of  these  companies,  the  board,  after  ascertaining 
such  value,  multiplied  the  sum  thus  settled  by  the  numbers  two  or  three, 
and  adopted  the  product  as  the  market  or  true  value  of  the  property. 
It  is  insisted  that  oy  this  course  these  officers  have  assessed  these  lands 
at  two  or  three  times  their  real  value. 

But  we  have  failed  to  see  either  the  illegality  or  injustice  of  this 
part  of  the  proceeding.  The  problem  is,  not  what  land  for  agricultural 
or  building  purposes  is  worth,  but  what  a  narrow  strip  of  land,  with 
valuable  easements  annexed  to  it,  adapted  to  railroad  uses,  will  bring  in 
the  market.  That  such  strip  of  land,  to  be  applied  in  such  a  manner, 
cannot  be  bought  at  the  price  that  the  adjacent  lands  sell  for  by  the 
acre,  is  at  once  obvious.  Wnen  a  railroad  is  located  so  as  to  pass  through 
a  building  plot,  or  a  farm,  the  damage  done  to  the  part  of  the  land  not 
appropriated  is  generally  many  times  the  value  of  the  land  so  taken, 
estimating  its  v^ue  by  the  acre  ;  and,  consequently,  the  owner  of  the 
required  land  will  not  sell  it,  except  at  a  price  that  will  compensate 
him  as  well  for  the  land  he  sells  as  for  the  damage  sustained  by  the 
residue  of  his  property.  There  is  no  reason  to  suppose  that  the  land 
thus  acquired,  if  sold  in  the  market  for  railroad  purposes,  will  not  bring 
a  sum  equal  to  the  cost  of  its  acquisition.  The  conseauence  is  that  even 
if  we  assume  these  valuations  to  have  been  made  in  tne  manner  alleged 
by  the  plaintiflEs,  and  which  fact  is  disputed  by  the  counsel  for  the 
State,  still  it  is  plain  that  the  State  board  could  not  have  reasonably 
estimated  the  lands  in  Question  by  the  measure  of  the  value  of  the 
adjacent  lands ;  and  as  tnere  is  nothing  before  us  from  which  we  can 

Eerceive  that  the  result  which  has  been  attained  by  the  methods  used 
y  the  board  is  manifestly  wrong  or  exorbitant,  the  appraisals  in  ques- 
tion cannot  be  annulled  or  reformed. 

But  it  is  again  objected  that  the  State  board  in  estimating  the  value 
of  these  roads  and  structures  took,  as  the  absolute  standard  of  value, 
either  the  original  cost  of  acquisition  and  construction,  less  wear  and 
tear,  or  the  cost  of  reproduction. 

We  think  this  premise  is  not  to  be  conceded,  for  there  is  no  evidence 
from  which  it  can  reasonably  be  inferred  that  so  fallacious  a  measure  of 
value  was  adopted.  It  is  common  knowledge  that  what  a  thing  has 
cost  is  no  infallible  criterion  of  its  market  value ;  it  is,  therefore,  to  the 
highest  degree  improbable  that  the  officers  composing  this  board,  who 
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have  manifested  so  conspicuously  both  capacity  and  knowled^  with 
reference  to  the  multiform  and  intricate  subjects  embraced  m  these 
suits,  could  have  fallen  into  an  error  so  utterly  puerile.  That  the  board 
ascertained  the  cost  of  acquisition  and  construction  is  beyond  doubt ; 
it  could  scarcely  perform  its  functions  intelligently  without  doing  so, 
for  such  cost,  though  not  an  incontestible  evidence  of  changeable 
value,  is,  nevertheless,  almost  always  an  important  particular  in  the  mass 
of  circumstances  laying  the  basis  of  a  rational  judgment  touching  the 
value  of  any  thing  as  an  article  of  sale.  That  the  State  board  used  cost 
in  the  way  thus  indicated  is  clear,  but  it  is  not  shown  that  it  was  used 
as  an  absolute  measure.  The  inference  drawn  by  counsel,  that  because 
the  cost  ascertained  and  proved  by  the  engineers  who  were  the  wit- 
nesses called  by  the  State,  very  often  agree  in  amount  quite  closely 
with  the  valuations  found  by  the  board,  therefore  the  standard  of  cost 
was  adopted  by  the  board,  is,  we  think,  not  warranted.  Such  approxi- 
mations between  these  respective  valuations  were  to  be  expected,  for  no 
reason  is  perceived  wh v  the  property  of  a  successful  railroad  is  not 
worth  about  the  sum  tnat  it  would  cost  to  replace  it,  allowance  being 
made  for  its  depreciation  from  use. 

Again,  it  is  urged  that  it  is  not  practicable  to  make  a  constitutional 
valuation  of  property  for  the  pui'pose  of  taxation  by  the  distributive 
method  defined  in  this  statute. 

The  statutable  direction  referred  to  is  that  the  State  board  shall  value 
separatelv  (1)  the  main-stem,  consisting  of  a  strip  one  hundred  feet  in 
width,  with  its  superincumbent  structures;  (2)  the  other  real  estate  used  for 
railroad  purposes ;  (3)  the  tangible  personal  property ;  (4)  the  franchises. 

But  we  think  that  this  general  objection  we  are  not  called  upon  to 
consider,  inasmuch,  as,  in  our  opinion,  the  court  of  errors  has  passed 
upon  the  question  and  declared  this  contention  to  be  untenable.  This 
system  of  disjunctive  valuations  lies  at  the  basis  of  this  act ;  it  could 
not  be  executed  on  any  other  plan ;  consequently  when  the  act  was 
vindicated  on  constitutional  grounds,  the  system  thus  essential  to  it  was 
likewise  vindicated. 

But  it  is  further  said,  that,  admitting  the  constitutionality  of  the 
system  just  mentioned,  the  methods  of  valuation  applied  to  the  fran* 
chises  of  these  companies  are  illegal  and  their  results  unjust  and  oppress- 
ive. 

The  State  board  has  in  its  return  specifically  stated  the  mode  it  pur- 
sued in  valuing  this  species  of  property.  This  is  the  language  of  the 
return : 

"  And  the  said  board  do  further  certify  and  return  that,  for  the  pur- 
pose of  ascertaining  the  value  of  the  franchise  of  the  several  corjK)ra- 
tions  whose  franchises  were  taxable  under  the  provisions  of  the  act 
above  mentioned,  they  adopted  the  following  rules  and  principles  as 
equitable  and  lust  for  the  purpose,  to-wit :  that  the  amount  of  the  capital 
stock  and  of  the  funded  and  other  debts  of  each  corporation  or  person 
taxable  under  the  act  aforesaid  should  be  ascertained,  and  that  the  value 
thereof  should  be  ascertained ;  and  that,  in  all  cases  where  the  a^^re- 
gate  amount  of  the  value  of  the  capital  stock  and  of  the  securities 
representing  said  debts,  exceeded  the  value  of  the  entire  amount  of  the 
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tangible  property  of  such  corporation,  the  value  of  the  franchise  should 
be  ascertained  bj  deducting  rrom  the  aggregate  amount  of  the  value  of 
such  capital  stock  and  of  the  securities  representing  said  debts,  the 
aggregate  amount  of  the  value  of  said  tangible  property,  and  that  sixty 

Eer  centum  of  the  amount  remaining  in  each  case  should  be  taken  and 
eld  to  be  the  value  of  the  franchise  of  such  corporation ;  and  that,  in 
all  cases  where  the  amount  of  the  value  of  the  capital  stock  and  of  the 
securities  representing  said  debts  was  less  than  the  value  of  the  entire 
amount  of  tne  tangible  property  of  such  corporation,  the  gross  earnings 
of  such  corporation  should  be  ascertained,  and  that  twenty  per  centum 
of  such  gross  earnii^  —  being  an  amount  which  would  make  the  tax 
upon  the  franchise oisuch  corporation  a  sura  equal  to  one-tenth  of  one 
per  centum  upon  such  gross  earnings — should  be  taken  and  held  to  be 
the  value  of  tne  franchise  of  such  corporation." 

At  the  outset  of  our  inquiry  into  this  article  of  objection  it  is  well 
to  say  that  we  do  not  feel  that  the  duty  is  incumbent  on  us  to  express 
any  opinion  with  respect  to  the  formula  by  which  the  board  arrived  at 
the  sum  which  it  declared  to  be  the  true  value  of  these  franchises.  Our 
only  concern  is  to  know  whether  the  properties,  including  the  franchises, 
have  been  put  at  their  true  value.  That  there  is  a  salable  value  in 
railroads  that  carry  on  a  profitable  business,  that  is  far  beyond  the  naked 
value  of  the  real  and  tangible  property  used  for  railroad  purposes,  we 
think  is  manifest,  and  it  does  no  harm  to  any  one  to  call  such  additional 
value,  or  some  part  of  it,  by  the  name  of  franchise.  It  seems  to  us 
unquestionable  tnat  the  marketable  value  of  a  successful  railroad  is  gener- 
ally greatly  in  excess  of  the  value  of  its  road-bed,  equipments  and  other 
tangible  possessions.  The  location  of  the  road,  the  places  or  territories 
it  connects,  its  capabilities  for  future  expansion,  are  all  elements  going 
to  make  up  its  productiveness  as  a  vendible  thing  in  the  market^  it 
would  be  unreasonable  to  affirm  that  a  road  connecting  two  hamlets 
would,  under  usual  conditions,  bring  as  much  if  sold,  as  a  road  connect- 
ing two  large  cities,  the  cost  or  abstract  value  of  the  two  being  equal. 
This  additional  value  of  the  road  imparted  to  it  by  reason  of  its  loca- 
tion, etc,  will  be  called,  for  the  sake  of  brevity,  its  adventitious 
value. 

We  understand,  then,  that  what  this  board  has  done  is  this,  viz.:  that 
it  first  ascertained  the  value  of  the  road-bed,  structures  and  tangible 
property,  treating  them  as  adapted  to  railroad  uses,  but  without  refer- 
ence to  the  location  of  the  particular  road  or  its  capabilities,  and  in  those 
cases  in  which  it  was  found  that  the  market  value  of  the  stock  of  the 
company  indicated  an  excess  of  value  beyond  this  appraised  value  of  its 
property,  after  the  deduction  of  its  debts,  the  board  proceeded  to  find 
this  factor  which  obviously  enhanced  the  value  of  the  road  as  an 
entirety,  and  which  has  not  been  enhanced  in  the  estimations  already 
made.  This  unvalued  factor  was  ascertained  by  adding  to  the  market 
value  of  the  stock  the  debts  of  the  company,  and  deductiujg  from  the 
sum  so  found  the  value  of  the  corporate  property  as  appraised  by  the 
board.  It  is  plain  that  the  subtrahend  obtained  by  this  process  repre- 
sents what  had  been  above  styled  the  adventitious  value  of  the  entirej 
road,  its  chartered  privil^es  included.  It  was  sixty  per  cent  of  the^ 
Vol.  vm.— 88 

Digitized  by  VjOOQ  IC 


698  The  Eastebn  Eepobter.  [N.  J. 

8um  thus  fonnd  that  the  board,  calling  it  the  value  of  the  franchise, 
added  to  the  sum  of  the  valuations  made  by  it,  in  manner  already  men- 
tioned of  the  real  and  tangible  property  of  the  company ;  and  it  was 
thus  by  the  addition  of  the  abstract  value  and  of  the  adventitious  value 
of  the  road  that  the  entire  value  was  found.  It  is  quite  impossible  for 
the  court  to  say  that  the  result  thus  reached  is  in  anywise  erroneous  or 
excessive.  It  is  certainly  not  excessive  if  the  market  value  of  the  stock 
of  the  company  infallibly  proved  the  value  of  its  possessions  after  the 
deduction  of  its  debts,  for  the  board  has  discounted  largely  from  its 
estimate  obtained  on  that  basis.  Wo  can  perceive  nothing  in  the  facts 
before  us  that  would  justify  us  in  interfering  with  valuations  of  this 
class.  We  do  not  consider  that  we  have  the  right  to  alter  or  annul  any 
of  the  proceedings  of  this  body  of  oflScers  except  for  palpable  error,  for 
it  is  not  to  be  overlooked  that  the  statute  in  question  expressly  declares 
that  these  assessors  ^^  shall  be  entitled  to  use  their  personal  knowledge 
and  judgment  as  to  the  value  of  the  property,"  a  capacity  with  which 
this  court  is  not  endued  by  the  l^islature. 

Regarding  the  second  method  devised  by  the  board  for  the  ascertain- 
ment of  the  value  of  these  corporate  privileges,  and  which  was  aoplied 
to  the  class  of  roads  that  may  be  denominated  unproductive  roads,  we 
have  concluded  that  such  method  was  plainlv  fallacious,  and  must 
accordingly  be  disapproved  of  bv  us.  It  will  be  perceived  from  the 
report  alr^dv  quoted,  that  in  all  cases  where  the  amount  of  the  value 
of  the  capital  stock  and  of  the  securities  representing  the  debts  was  less 
than  the  entire  amount  of  the  estimated  value  of  the  tangible  property 
of  the  corporation,  the  board  ascertained  the  amount  of  uie  gross  earn- 
ings of  the  company,  and  took  twenty  per  cent  of  such  eammgs  as  the 
value  of  the  franchise.  But  we  have  been  utterly  unable  to  find,  under 
the  •onditions  stated,  any  value  to  such  franchises,  other  than  the 
expense  of  their  acquisition  under  the  general  railroad  law  of  the  State. 
The  property  of  these  companies  was  estimated  on  the  basis  of  its  bein^ 
railroad  property  ;  that  is,  that  it  was  adapted  to  such  uses,  and  would 
be  so  applied.  In  these  instances,  unlike  the  class  just  disposed  of,  the 
market  value  of  the  stock  does  not  indicate  the  presence  of  any  other 
factor  adding  a  value  in  the  entire  road  in  excess  of  the  estimation  thus 
made.  Under  these  circumstances  is  it  not  certain  that  a  purchaser  of 
the  road  would  not  give  for  it  any  thing  more  than  the  value  of  the 
real  and  personal  property,  and  the  cost  of  acquiring  the  franchise  in 
the  statutory  mode,  for  in  these  cases  the  road  has  no  adventitious  value, 
at  least  none  such  is  apparent  in  the  price  of  the  stock. 

Our  conclusion  consequently  on  this  branch  of  the  case  is,  that  the 
valuations  of  the  franchises  made  in  this  latter  method,  and  on  the  basis 
of  gross  earnings,  must  be  discarded,  and  in  lieu  thereof  a  merely  nom- 
inal sum  must  be  substituted. 

The  solution  of  the  next  question  has  been  a  work  of  some  diflSculty. 
In  the  sixth  section  of  the  act  we  are  considering  will  be  found  a  pro- 
vision in  the  following  words,  viz. :  *'  That  whenever  in  anv  taxing 
district  there  shall  be  several  branch  lines  of  railroad  belonging  to  or 
controlled  by  one  company  or  operated  under  one  management,  the 
assessors  shall  designate  one  of  such  lines  as  the  main-stem,  and  the 
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value  of  the  others  shall  be  included  in  the  separate  valuation  provided 
for  in  the  second  subdivision  of  section  3  of  tnis  bill.'' 

It  will  be  found,  upon  consulting  section  3  of  the  act  thus  referred  to, 
that  the  property  to  be  assessed  by  its  force  is  required  to  be  assessed  at 
a  higher  rate  than  that  put  upon  the  main-stem,  so  that  in  point  of 
fact,  in  the  execution  of  this  law,  wherever  more  than  two  branch  roads 
have  been  found  in  any  taxing  district,  one  has  been  denominated  main- 
stem  by  the  board  ana  has  consequently  been  assessed  at  a  lower  rate 
than  the  rest  of  such  branches. 

From  this  presentation  of  this  statutory  provision,  as  applied  to  the 
facts,  it  will  be  observed  that  here  are  railroad  branches  identical  in  all 
essential  characteristics  and  apply  to  an  identical  use,  separated  for  the 
purpose  of  taxation  and  assessed  under  a  multiform  rule,  the  result 
being  that  such  properties,  by  an  arbitrary  legislative  fiat,  are  unequally 
burdened.  It  appears  from  the  proof  before  us  that  in  several  instances 
where  there  were  three  branch  roads  in  one  taxing  district,  being  under 
one  management,  though  owned  by  different  companies,  one  of  them 
has  been  denominated  as  a  main-stem  by  the  State  board  in  compliance 
with  the  act,  and  has  thus  been  assessedf  at  a  higher  rate  than  the  other 
two.  This  selection  of  a  main-stem  is  made  at  the  will  of  this  official 
body,  uncontrolled  by  any  legislative  standard  and  unguided  by  any 
peculiarity  in  the  individuals  of  the  class  to  be  selected  from,  for  they 
are  in  all  respects  alike. 

If  the  problem  thus  presented  were  to  be  solved  by  reasoning  a 
prioriy  I  snould  have  no  hesitation  in  declaring  such  an  assessment  to 
be  illegal.  But  such  is  not  the  present  posture  of  this  question.  When 
these  cases  in  the  general  phases  were  before  this  court,  the  clause  of 
the  Oonstitution  oi  the  State  that  prescribes  "  that  property  shall  be 
assessed  under  general  laws  and  by  uniform  rules,"  was  expounded  to 
require  the  inclusion  in  the  assemblage  of  things  to  be  taxed  of  every 
thing  possessed  of  a  like  nature  and  of  like  diaracteristics,  and  that 
the  tnings  so  brought  into  association  should  be  subjected  to  an  equable 
burden.  By  force  of  the  requirement  that  the  assessment  should  be 
made  under  "  general  laws."  It  was  deemed  that  when  a  tax  was 
sought  to  be  imposed  upon  things  possessed  of  a  certain  nature  and 
characteristics,  all  the  things  corresponding  in  these  particulars  must  be 
embraced  in  the  act;  that  a  part  oi  such  things  could  not  be  taxed  and 
a  part  exempted.  And  it  was  further  thought  that  the  second  require- 
ment that  these  assessments  were  to  be  made  by  "  uniform  rules," 
guaranteed  that  all  the  things  thus  classified  would  be  taxed  at  the 
same  rate ;  that  the  things  cussed  would  not  be  subdivided  into  groups, 
as  it  was  conceived  was  aone  under  the  present  law,  and  such  groups 
unequally  burdened.  The  view  entertained  was  that  before  the  intro- 
duction of  this  constitutional  regulation,  it  was  not  entirely  certain 
whether  things  might  not  be  grouped  instead  of  being  classified,  for  the 
purpose  of  taxing  tnem,  and  it  was  equally  uncertain  whether  having 
been  properly  classified,  the  class  so  formed  could  not  be  broken  into 
parts  to  tne  end  that  they  might  be  taxed  at  different  rates.  These 
regulations  thus  construed  were  not  only  consistent,  but  the  latter 
was  the  essential  complement  of  the  former ;  it  was  thought  to  be  far 
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from  difficult  to  give  to  either  of  them  a  meaning  that  would  diepense 
with  the  necessity  of  the  existence  of  the  other,  but  by  excepting  both 
in  the  sense  indicated  they  harmonized  in  effecting  tlie  highly  desirable 
result  that  all  similar  property  should  be  similarly  taxed.  Testing  the 
act  now  under  advisement  by  this  theory,  it  was  pronounced  by  this 
court  to  be  in  contravention  of  the  Constitution,  inasmuch  as  it  grouped 
the  property,  real  and  personal,  which  was  Owned  or  nsed  in  their  busi- 
ness by  railroad  and  canal  companies,  and  taxed  it  at  the  same  time  that 
all  similar  property  owned  by  other  persons  was  left  untaxed.  This 
view  was  not  concurred  in  by  the  supreme  court  on  review;  the  law 
separating  the  possessions  of  these  two  descriptions  of  corporations  from 
all  other  property  and  separately  and  exclusively  taxing  them,  was 
declared  to  be  a  constitutional  exercise  of  legislative  authority ;  and  the 
point  of  inquiry  consequently  is  to  determine  the  principle  upon  which 
th^t  decision  rests  in  order  to  apply  it  to  the  novel  phases  oi  this  case 
that  we  are  called  upon  to  deciae. 

It  will  be  observed  that  the  first  question  is  whether  the  legislature 
could  cause  these  branch  railroads  to  be  separated  into  groups,  and 
direct  variant  rates  of  tax  to  be  placed  on  such  groups.  As  such  roads, 
considered  intrinsically  and  with  respect  to  their  uses,  and  not  to  be  dis- 
criminated, such  a  distribution,  it  is  plain,  can  be  justified  only  on  the 
assumption  that  it  is  lawful  for  the  legislature  to  select  for  *taxation 
what  property  it  pleases  out  of  a  mass  of  property  identical  both  as  to 
essence  and  application.  The  inquiry,  therefore,  is,  has  the  court  of 
errors  laid  down  as  the  basis  of  its  decision  a  principle  that  recognizes 
the  existence  of  such  an  untramraeled  power  ? 

After  a  careful  examination  of  the  subject  I  have  come  to  the  con- 
clusion that  this  question  must  be  answered  in  the  affirmative.  It  seems 
to  me  indubitable  that  it  has  been  established  in  this  State  that  prop- 
erty of  any  kind  can  be  grouped  for  taxation  arbitrarily  by  the  legisla- 
ture. 

As  has  already  appeared,  this  court  had  decided  that  the  legislature, 
in  the  course  of  taxing  property,  could  not  take  part  of  a  class  and  tax 
exclusively  such  part,  and  that  the  properties  of  railroad  and  canal 
companies  standing  by  themselves  were  a  group  and  not  a  class,  but  the 
superior  court  held  the  contrary  of  this,  declaring  that  such  an  assem- 
blage of  properties  constituted  a  true  class  on  which  distmct  taxes  could 
be  lawfully  imposed.  The  ground  of  this  conclusion  was  not  that  the 
things  thus  selected  were  in  their  essential  characteristics  alike,  and 
they  were  unlike  other  things  belonging  to  other  persons.  Inas- 
much as  the  land  in  the  use  of  a  railroad  company  did  not,  in  any 
important  respect,  differ  from  other  lands,  inasmuch  as  a  boat 
employed  by  a  canal  company  did  not  in  any  matenal  feature, 
vary  from  other  boats,  it  was  obvious  that  such  things  could  not 
be  set  apart  from  other  land  and  other  boats  by  reason  of  their 
intrinsical  dissimilitude.  It  was  impossible  for  the  court  to  declare  that 
the  real  and  tangible  personal  property  of  a  railroad  was  like  the  real 
and  tangible  personal  property  of  a  canal,  and  was  unlike  all  other 
property,  and  on  account  or  such  likeness  inter  se^  and  such  dissimilarity 
to  other  objects  could  be  placed  in  a  group  by  themselves  and  sepa- 
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rately  taxed.  It  was  self-evident  that  railroad  property  was  unlike 
canal  property,  and  no  attempt  was,  therefore,  made  to  assimilate  them 
with  a  view  to  a  classification,  but  they  were  applied  to  the  same  com- 
mon use,  and  it  was  by  this  link  thev  were  accordingly  bound  together 
for  the  purpose  of  taxation.  The  fact  that  these  properties  were  put 
to  the  same  use  was  the  basis  laid  by  the  court  of  errors  of  their  classi- 
fication. In  his  opinion  the  learned  chancellor,  upon  this  subject, 
depresses  his  views  m  these  words,  viz. :  "  In  the  act  under  consideration 
the  legislature  has  separated  for  taxation  not  all  the  property  of  railroad 
and  canal  companies,  but  only  so  mucli  of  it  as  is  used  for  the  particular 
purposes  of  these  corporations,  and  has  imposed  upon  the  property  so 
separated  a  tax  for  State  purposes  and  tax  for  county  ana  municipal 
purposes.     The  property  oi  such  companies  not  used  for  special  pnr- 

;oses  is  left  to  be  taxed  in  the  same  manner  as  other  like  property, 
'he  property  separated,  so  far  frofh  being  taken  by  mere  arbitrary 
selection,  is  all  of  it  so  circumstanced  by  the  peculiar  use  to  which  it  is 
put,  as  to  make  it,  on  that  account,  a  class  by  itself."  And  Mr.  Justice 
DrxoN,  with  characteristic  clearness,  thus  formulates  the  same  principle 
of  classification.  He  says :  "  The  property  to  be  assessed  is  all  prop- 
erty used  for  railroad  purposes,  and  all  property  used  for  canal  pur- 
poses. This  is,  in  my  judgment,  a  legitimate  classification.  It  is  true 
that  things  used  for  raUro^  and  canal  purposes  are  not  in  essence  dif- 
ferent from  such  things  when  put  to  other  uses.  But  the  classification 
of  property  need  not  rest  on  tne  essence  of  things.  The  tcse  made  of 
them  forms  as  just  and  as  common  a  basis  of  classification  as  does  their 
essence." 

Prom  these  extracts  the  ratio  decidendi  is  clearl v  apparent,  and  from 
the  foundation  thus  laid  it  seems  inevitably  to  follow  that  when  the 
statute  was  vindicated  the  power  of  the  legislature  to  take  at  will  part 
of  a  dass  of  property,  the  whole  class  being  devoted  to  the  same  use,  and 
to  tax  such  part  exclusively  was  likewise  originated.  For  when  it  was 
declared  that  these  two  kinds  of  unlike  properties,  on  account  of  their 
common  use,  would  constitute  a  dass  to  be  separately  taxed,  it  cannot 
be  asenmed  that  the  fact  was  overlooked  that  such  property  was  only 
a  part  of  that  devoted  to  such  use.  The  "properties  of  all  railroads 
and  canals  are  commercial  instrumentaUties,  the  common  use  to  which 
they  are  put  being  the  transportation  of  persons  and  merchandise  from 

Slace  to  place,  fiut  stich  properties  are  merely  a  part  of  the  property 
evoted  to  such  use.  The  properties  of  these  two  classes  of  corpora- 
tions do  not  differ  in  the  least  de^ee  in  this  respect  from  the  properties 
of  all  other  common  carriers.  iTo  one  can  say  that  railroaa  property 
can  be  discriminated  by  its  use  from  that  of  an  express  company  or  a 
ferry  company,  or  from  that  of  any  other  person,  natural  or  artificial, 
whose  business  it  is  to  carry  for  hire  articles  of  traffic  from  one  place 
to  another.  A  canal,  with  respect  to  its  emplovment  as  property,  is 
ondistin^uishable  from  a  turnpike,  they  each  furnish  a  way  for  the 
tnmsit  m  persons  and  property  on  the  payment  of  tolls,  the  only  mate- 
rial difference  between  such  ways  being  that  the  one  is  constituted  of 
water  and  the  other  of  earth.  The  property  of  a  city  horse  car  com- 
pany is  employed  in  canying  persons  from  place  to  place  as  a  common 
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carrier^  and  it  seems  quite  impossible  to  make  a  discrimination,  in 
respect  to  the  nse  of  its  property,  between  it  and  a  raibxMul  company, 
ana  it  seems  equally  impossible  to  affirm  that  it  is  not  more  like,  in  all 
matters  of  use  or  conformation,  to  a  railroad  company  than  a  canal 
company  is.  In  view  then  of  the  fact  that  this  act  that  thus  gronpe 
for  taxation  the  properties  of  railroads  and  canals  that  haye  no  resem- 
blance to  each  other  except  from  the  circumstance  that  they  are  simi- 
larly used  as  instruments  of  commercial  transportation,  and  that  such 
act  does  not  embrace  the  properties  of  turnpike,  city  horse  car  rail- 
roads or  those  of  other  common  carriers  whicn  are  all  alike  used  as 
instruments  of  commercial  transportation,  has  been  approved  by  the 
court  of  errors,  there  appears  to  be  no  other  conclusion  to  be  <frawn 
than  that  the  right  of  tne  legislature  to  set  aside  any  groups  of  prop- 
er^ for  special  taxation  has  received  the  sanction  of  that  trionnaL 

So  we  are  necessarily  led  to  tl^  same  conclusion  when  we  torn  our 
attention  to  another  feature  of  this  statute,  and  which  has,  likewise, 
received  the  approval  of  the  court  of  last  resort.  I  refer  to  that  part  of 
the  act  which  directs  that  the  main-stem  of  each  railroad,  and  the  water 
way  of  each  canal,  of  the  width  of  one  hundred  feet,  shall  be  separated 
from  all  the  other  property  of  such  companies  used  in  their  business, 
and  that  the  property  contained  in  such  separated  area,  togetlier  with 
the  included  structures,  shall  be  taxed  at  a  lesser  rate  than  the  land 
thus  placed  outside  of  such  area.  It  will  be  observed,  therefore,  that 
if  one  of  these  companies  happens  to  own  more  property  used  in  its 
business,  which  stands  outside  of  such  main-stem,  than  is  possessed  by 
another  company,  the  former  is  burdened  by  a  higher  tax  than  the  lat- 
ter is,  although  the  properties  thus  diflferentiated  by  the  amounts  of 
their  respective  taxes  are  identical  both  in  kind  and  with  respect  to 
use,  and  although  the  quantity  of  land  owned  by  such  respective  com- 
panies is  the  same  and  may  be  precisely  of  the  same  value.  Let  us 
suppose,  for  the  sake  of  perspicuity,  one  company  to  own  in  a  certain 
taxmg  district  one  hundred  acres  of  land,  the  whole  of  such  tract,  with 
the  structures  upon  it,  being  within  the  area  denominated  main-stem, 
and  being  of  the  value  say  of  $100,000 ;  and  another  company  to  own 
a  similar  tract  with  structures  similar  in  all  respects  and  of  similar  value, 
one-half  of  which  is  outside  of  such  main-stem,  the  result  will  be  that 
this  extraneous  half  will  be  taxed  at  a  heavier  rate  than  any  part  of 
those  of  the  first-mentioned  company  will  be  taxed  at,  the  things  are 
the  same,  the  value  is  the  same,  and  the  use  is  the  same,  but  the  taxes 
are  unequal.  The  direction  of  the  act  was  to  tear  asunder  objects 
which  are  inseparable  both  from  their  nature  and  use,  and  that  a  dis- 
similar tax  should  be  put  upon  such  disjointed  fragments.  We  have 
not  been  told  upon  what  basis  such  a  grouping  was  to  be  vested  ;  all 
that  we  know  is  that  the  court  of  last  resort  has  announced  that  such  a 
scheme  of  taxation  is  constitutional,  and  that  this  was  a  taxing  ^^  under 
general  laws "  and  by  a  uniform  rule.  I  can  entertain  no  doubt  that 
the  legislative  act  done  was  an  arbitrary  grouping  of  this  property  for 
the  purpose  of  taxation,  and  that  as  such  act  nas  neen  approved  of  by 
the  liignest  court  in  the  State,  the  legislative  power,  to  the  extent 
herein  exhibited,  has  been  established. 
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Consequently  accrediting  to  the  legislative  department  of  the  govern- 
ment the  prerogative  just  stated,  no  reason  is  perceived  why  the  law- 
makers were  not  competent  to  separate  these  branch  roads,  already  indi- 
cated, into  groups  with  a  view  to  taxing  them  at  different  rates.  Such 
an  act  is  plainly  mere  arbitrary  selection ;  but  not  more  so  than  select- 
ing the  properties  of  railroads  and  canals  on  the  basis  of  their  use  out 
of  all  otlier  property  employed  in  such  use.  Had  the  legislature  itself 
declared  that  wnere  there  were  several  branch  roads  in  one  taxing  dis- 
trict, a  particular  one  of  such  roads  should  be  treated  as  the  main-stem 
and  taxed  accordingly,  and  that  the  others  should  be  takeu  as  branches 
and  as  such  taxed  at  a  greater  rate,  I  could  not  have  judicially  pro- 
nounced, whatever  mv  private  views  may  be,  such  an  exertion  of  power 
ill^timate  because  the  existence  of  such  a  power  has  been  recognized 
as  I  deem  is  clear  by  the  court  of  last  resort.  But  the  present  problem 
does  not  stand  before  us  thus  simply  conditioned ;  the  legislature  has 
not  itself  declared  which  of  these  branches  is  to  be  selected  as  main- 
stem,  but  has  delegated  the  power  to  make  such  selection  to  the  State 
board. 

In  other  words,  this  body  of  officers  is  authorized  to  say  which 
branch  out  of  thi*ee  or  more  shall  be  chosen  as  main-stem,  and  shall 
thereby  be  exempted  from  a  part  of  the  tax  to  which  the  rest  will  be 
liable.  The  legislature  has  not  provided  any  standard  by  which  the 
selection  in  question  is  to  be  made ;  every  thing  in  this  matter  being 
left  to  the  unguided  discretion  of  the  designated  officials.  It  has  been 
held  in  this  court  on  several  occasions  that  in  the  exercising  of  the  tax- 
ing power,  both  the  amount  of  the  tax  and  the  subjects  to  be  subjected 
to  it  must  be  fixed  by  the  legislature  itself,  or  some  standard  must  be 
provided  by  it  whereby  such  matters  may  be  plainly  ascertained, 
ifeither  of  such  things  can  be  left  at  large  to  be  decided  by  the  judg- 
ment of  any  set  of  officers.  Such  we  understand  to  have  been  the  view 
heretofore  taken  of  this  subject.  But  as  the  matter  now  stands  we  do 
not  feel  that  it  is  entirely  free  from  difficulty.  It  has  been  decided  in 
an  authoritative  form,  as  has  already  been  shown,  that  methods  of  tax- 
ation are  constitutional,  which,  it  must  be  owned,  indicate  the  possession 
by  the  legislature  of  a  power  over  the  subject  the  bounds  of  which  can- 
not at  present  be  defined  with  precision.  It  is  certainly  to  be  regretted 
that  when  the  court  of  last  resort  dealt  with  this  statute  it  did  not  pro- 
ceed to  declare  what  power,  if  any,  resides  in  the  constitutional  clause 
then  in  discussion  before  it.  The  subject  was  a  most  momentous  one, 
especially  at  the  present  time,  for  it  embraces  the  inquiry  whether  or 
not  property  in  tnis  State  in  the  hands  of  private  owners  has  any  pro- 
tection whatever  by  virtue  of  the  fundamental  law  against  aggressive 
taxation.  But  inasmuch  as  the  judgment  of  the  court  of  errors  did 
not  in  express  terms  declare  that  the  particular  provision  relative  to  the 
assessments  of  these  branch  roads  was,  in  all  respects,  legal,  we  deem 
ourselves  at  liberty  to  decide  the  problem  according  to  our  own  convic- 
tions with  respect  to  the  law  of  the  subject.  We,  therefore,  say  that 
in  our  opinion  this  part  of  the  act  cannot  be  executed  in  the  particular 
manner  provided,  and  that  such  section  being  void  these  branch  roads 
must  be  taxed  according  to  the  general  mode  defined  in  this  law — that 
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is,  each  branch  road  must  be  assessed  in  part  as  main-Btem  and  in  part 
as  property  used  for  raiboad  purposes. 

In  tne  next  place  it  is  objected  that  the  real  estate  of  these  companies 
nsed  for  railroad  purposes,  other  than  main-stem,  has  not  been  valued 
by  the  State  board  in  accordance  with  the  statutory  direction. 

We  tind  the  provision  on  this  subject  expressed  in  the  terms  follow- 
ing, viz. : 

§  4.  That  if  the  assessed  value  of  the  real  estate  of  persons  other 
than  railroad  or  canal  corporations  in  any  taxing  district  wherein  such 
railroad  or  canal  property  may  be  found,  as  ascertained  by  the  assessors 
of  such  taxing  district,  is  relatively  lower  than  that  which  has  been  laid 
upoii  the  land  of  the  several  companies  in  said  taxing  district^  the  said 
board  shall  be  required  to  accept  said  valuation  of  the  assessors  for  such 
taxing  district  as  a  correct  standard  qfvaliie^  and  to  thereby  correct  or 
reduce  the  separate  valuation  provided  for  in  the  second  subdivision  at 
section  3  of  this  bill. 

The  complaint  is,  that  in  executing  this  provision  the  State  board 
refused  to  take  the  standard  of  valuation  thus  provided. 

The  facts  forming  the  basis  of  this  position  are  these :  The  board 
reported,  that  "  the  main-stem  and  personal  property  of  all  railroads 
have  been  valued  in  accordance  with  the  provision  of  the  law  at  their 
full  or  true  value,  while  the  universal  custom  of  local  assessors  is  to 
value  for  taxation  at  a  percentage  of  true  value,  ranging  all  the  way 
from  forty  to  eighty  per  cent,  averaging,  it  is  thought,  about  sixty-five 
per  cent  of  true  value." 

It  appears,  therefore,  that  the  board  has  taken  true  value  as  the 
standard,  and  has  refused  to  discount  any  thing  from  such  estimation 
on  account  of  the  custom  of  the  local  assessors  in  that  respect.  It  is 
now  insisted  that  the  standard  erected  by  the  legislature  for  the  use  of 
the  State  board  was  true  value  mintcs  this  percentage  of  deduction. 

But  if  this  be  the  proper  interpretation  of  the  section  the  plain 
result  is,  that  the  whole  provision  is  absolutely  void.  It  was  not  com- 
petent for  the  legislature  to  put  in  force  such  a  procedure.  The  Con- 
stitution  says,  in  express  terms,  that  property  shall  be  assessed  for 
taxation  at  "  its  true  value,"  and  if  the  legislature  has  authorized  it  to 
be  assessed  otherwise,  such  direction  is  nugatory,  and  the  act  must 
necessarily  be  enforced  without  reference  to  it. 

But  it  is  not  clear  that  this  was  the  legislative  design,  for  looking  at 
the  entire  section  in  question,  it  is  conceived  it  may  be  understood  as 

f)roviding  for  cases  in  which  the  judgments  of  the  State  board  and  the 
ocal  assessors  are  in  disagreement  touching  the  true  value  of  the  prop- 
erty in  the  several  localities,  and  when  the  true  value  found  by  such 
local  officers  is  less  than  the  true  value  as  found  by  the  board  the  esti- 
mate  of  the  former  shall  be  the  standard.  When,  therefore,  it  appears 
that  the  local  officers  find  a  given  sum  as  value  for  the  purposes 
of  taxation,  and  at  the  same  time  state  that  such  sum  does  not  represent 
true  value  by  a  certain  percentage  that  has  been  discounted,  the 
valuation  of  the  assessors  which  the  board  is  required  to  ftgply  as  the 
^^  correct  standard  of  value"  is  the  sum  that  such  local  oo^rs  have 
found  to  be  the  true  value,  that  is,  the  value  put  by  them  upon 
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the  property  without  the  deduction  of  any  percentage.  The  true  value 
which  the  assessors  in  point  of  fact  find  is  one  thing,  and  the  value 
which  they  adopt  is  quite  another,  and  it  is  the  former  that  is  required 
to  be  received  as  a  measure  by  the  board ;  but  as  there  is  nothing  in 
the  proofs  from  which  we  can  draw  the  conclusion  that  such  measure 
does  not  in  substance  coincide  with  the  valuations  which  have  been 
made  of  this  property,  this  objection  cannot  prevail. 

The  last  exception  which  will  be  disposed  of  at  this  time  relates  to 
the  mode  provided  in  section  9  of  the  act  for  the  taxation  of  railroad 
property  put  in  use  in  this  State  by  foreign  corporations. 

The  section  referred  to  is  in  these  words,  viz.:  "  That  if  the  prop- 
erty of  any  railroad  or  canal  company  be  leased  or  operated  by  any 
other  corporation,  foreign  or  domestic,  the  property  of  the  lessor 
or  company  whose  property  is  operated  shall  be  subject  to  taxation  in 
the  manner  hereinbefore  directed,  and  if  the  lessee  or  operating  com- 
pany, being  a  foreign  corporation,  be  the  owner  or  possessor  of  any 
property  in  this  State  other  than  that  which  it  derives  from  the  lessor 
or  company  whose  property  is  operated,  it  shall  be  assessed  in  respect 
of  such  property  in  like  manner  as  any  domestic  railroad  or  canal  oom- 
panv;  any  tangible  personal  property  of  such  foreign  company,  if 
used  or  kept  but  a  part  of  the  time  in  this  State,  shall  oe  assessed  such 
proportionate  part  of  its  value  as  the  time  it  is  used  or  kept  in  this 
State  during  the  year  preceding  the  first  day  of  January  mentioned  in 
section  21  hereof  bears  to  the  whole  year." 

Certain  property  of  the  Philadelphia  and  Reading  Railroad  Company, 
consisting  of  engines,  cars,  etc.,  wnich  it  has  not  derived  as  lessee,  or 
otherwise,  from  any  company  whose  property  is  operated  by  it  in  this 
State,  has  been  taxed  by  the  State  board,  under  tne  provisions  of  the 
section  thus  recited.  The  Philadelphia  and  Reading  Company  is  taxed 
in  this  manner  because  it  is  a  foreign  corporation  operating  a  railroad 
in  this  State  as  a  lessee.  This  corporation  was  incorporated  under  the 
laws  of  Pennsylvania,  and  has  its  principal  ofiice  and  place  of  business 
in  the  city  of  rhiladelphia.  The  property  taxed  is  held  by  it  either  as 
general  or  special  owner.  It  is  taxed  on  the  basis  of  being  used  part 
of  the  time  on  the  road  leased  by  the  company  in  this  State,  and  the 
tax  is  graduated  by  the  length,  in  point  of  time,  of  such  use.  It 
appears  from  the  proofs  that  such  use  consists  almost  entirely  in  the 
transportation  of  passengers  and  merchandise  across  the  territory  of 
this  State  in  the  course  of  interstate  commerce.  The  road  is  made  up 
in  part  of  leased  roads  in  other  States  and  in  this  State,  and  the  equip- 
ments taxed  are  devoted  to  this  busmess  over  the  entire  line.  The 
company  carries  passengers  and  goods  occasionally  from  place  to  place 
in  this  State  by  means  of  these  trains  and  as  an  incident  merely  to  its 
business  of  assisting  in  the  commerce  between  the  States. 

The  question,  therefore,  arises,  what  jurisdiction  has  this  State,  for 
the  purposes  of  taxation,  over  this  property  t 

It  is  obvious  that  these  thin^  have  no  sUus  in  this  State,  they  are 

merely  here  in  t^^ansitu.  The  circumstance  that  they  pass  over  a  road 

in  this  State  leased  by  the  owner  of  them  cannot  so  annex  them  to  the 

road  as  to  make  them  taxable  as  a  part  of  it    The  owner  of  the  prop- 
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erty  has  a  foreign  domicile,  which  is  the  permaDent  situs  of  the  prop- 
erty, it  bein^  brought  into  this  jurisdiction  solely  in  consequence  of 
the  general  ousiness  followM  by  the  corporation,  and  which  has  been 
already  characterized. 

It  will  also  be  noted  that  this  is  not  a  tax  on  the  business  of  this 
company  falling  incidentally  and  in  the  distance  on  the  property  in 
question,  but  it  is  imposeo,  with  absolute  directness,  upon  tliese  vehi- 
cles of  interstate  commerce.  This  is  so  plainly  the  case  that  the  tax 
increases  in  proportion  to  the  increase  in  the  use  of  such  vehicles  in  this 
State,  and  dimmishes  as  such  are  diminished.  The  case  is,  therefore, 
entirely  aside  of  that  class  of  decisions  cited  in  the  briefs  of  counsel, 
which  hold  that,  under  certain  conditions,  a  tax  may  be  laid  on  the  busi- 
ness of  persons,  although  such  tax  may  ultimately  rest,  in  some  degree, 
on  the  business  of  interstate  commerce. 

The  leading  case  in  this  State,  on  the  subject  to  be  disposed  of,  is 
that  of  The  Erie  Railway  Compamy  v.  The  ciUUe^  2  Vr.  53,  in  which 
it  was  declared  in  the  court  of  last  resort  that  a  tax  could  not  be  laid 
on  the  business  of  foreign  corporations,  such  business  consisting  in  the 
transportation  of  persons  and  tilings  from  State  to  State,  for  the  reason 
that  it  was  an  infringement  of  the  clause  of  the  Constitution  of  the 
United  States,  which  gave  to  congress  the  regulation  of  commerce 
between  the  several  States.  In  that  instance  the  tax  was  in  form  on 
the  business  of  the  company,  but  the  court,  looking  beyond  the  form, 
considered  that  it  was,  in  substance,  on  the  persons  and  things  carried, 
and  was,  therefore,  illegitimate.  In  the  case  now  before  ns  the  tax,  f^ 
has  been  shown,  is  directly  on  the  instruments  essential  to  the  commer- 
cial intercourse  bet  ween  the  States,  so  that  the  present  cases  appear  to  be 
plainly  subject  to  the  principle  established  in  the  decision  reiferred  to. 

This  subject  has  also  received  much  consideration,  particularly  of  late, 
in  the  supreme  and  circuit  courts  of  the  United  States.  A  conspicuous 
example  in  this  train  of  decision  is  that  of  Hays  v.  Padjw  Mail 
Stearaship  Company^  17  How.  696.  That  company  was  a  corporation 
of  New  York,  being  the  owner  of  vessels  registered  there  which  plied 
between  New  York  city  and  San  Francisco,  and  different  ports  of 
Oregon.  Its  principal  office  was  in  New  York,  but  it  had  agencies 
established  in  Panama  and  in  San  Francisco,  having  also  a  naval  dock 
And  shipyard  at  Benicia,  in  California,  for  the  purpose  of  furnishing 
and  repairing  its  steamers,  which  usually  remained  only  long  enough 
at  San  Francisco  to  land  and  receive  passengers  and  cai^,  and  at 
Benicia  only  for  repairs  and  supplies.  Taxes  had  been  assessed  upon 
these  steamers  in  the  State  of  California,  and  such  was  declared  by  the 
supreme  court  of  the  United  States  to  be  illegal,  the  grounds  of  judg- 
ment being  assigned  in  the  opinion  in  these  words,  viz. :  "  We  are  satis- 
fied that  the  State  of  California  had  no  jurisdiction  over  these  vessels 
for  the  purpose  of  taxation  ;  they  are  not  property  abiding  within  its 
limits  so  as  to  become  incorporated  with  the  other  personal  property  of 
the  State ;  they  were  there  but  temporarily  engaged  in  lawful  trade 
and  commerce  with  their  situs  at  the  home  port  where  the  vessels 
belonged,  and  where  their  owners  were  liable  to  be  taxed  for  the  capital 
invested,  and  where  the  taxes  had  been  paid." 
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The  same  doctrine  was  embodied  in  the  decision  of  the  similar  case 
of  The  Olouoeater  Ferry  Compcmy  v.  Pennsyl/odniay  114  U.  8.  197. 
That  company  was  a  corporation  of  this  State,  and  run  its  boats  from 
this  State  to  a  dock  in  the  city  of  Philadelphia,  of  which  dock  it  was 
the  lessee.  The  boats  were  registered  in  tnis  State.  Taxes  were  laid 
on  the  company  in  Pennsylvania  on  the  appraised  value  of  its  capital 
stock,  which  was  adjudged  to  be  illegal  by  the  court  of  common  pleas 
of  the  city  of  Philadelphia,  for  the  reason  that  there  was  no  other 
business  carried  on  in  the  State  of  Pennsylvania,  except  the  landing 
and  receiving  of  passengers  and  freight,  and  which  was  a  part  of  the 
commerce  oi  the  county,  and  which  was,  consequently,  protected  from 
the  imposition  of  burdens  by  the  State  legislature.  This  judgment 
was  affirmed  on  the  same  grounds,  by  the  supreme  court  of  the  United 
States. 

We  think  the  aptness  of  these  decisions  as  authorities  in  our  present 
inquiry  is  clear.  These  vessels  were  exempted  from  taxation  by  the 
States  whose  territories  they  merely  touched  in  passing,  as  they  were 
the  means  of  commercial  inter-communication  between  the  Stat^.  Nor 
do  we  deem  that  it  would  in  any  wise  have  affected  the  judgments  in 
these  cases  if  it  had  appeared  that  these  vessels  in  passing  had  carried 
passengers  or  goods  from  one  port  to  another  in  the  State  imposing  the 
tax,  as  the  vessels  were  obviously  not  within  the  jurisdiction  of  the 
State  for  the  purpose  of  prosecuting  a  local  trade,  such  local  transporta- 
tion being  but  an  incident  to  the  general  business  in  which  they  .were 
employed. 

The  case  which  is,  perhaps,  more  nearly  in  point  for  present  uses,  at 
least  with  regard  to  its  circumstances,  is  that  of  The  PvUmcm  Southern 
Car  Co.  V.  Ifolarhy  22  Fed.  Rep'r,  No.  5.  The  State  of  Tennessee  had 
assessed  upon  that  company  a  privilege  tax  of  $76  per  annum,  for  run- 
ning or  using  sleeping  cars  in  the  transportation  of  interstate  passengers. 
Mr.  Justice  Matthews,  sitting  in  the  United  States  circuit  court,  pro- 
nounced such  imposition  to  l)e  unconstitutional  on  the  ground  that 
the  property  taxed  had  no  abiding  place  in  the  State,  and  bemg  engaged 
in  commerce  between  the  States,  was  within  the  jurisdiction  of  Ten- 
nessee only  in  transitu. 

The  judgments  rendered  by  this  court  in  the  cases  of  State  v.  EngUj 
5  Vr.  425 ;  and  State  v.  Ca/rriga/ny  10  id.  35,  are  authorities  of  similar 
import. 

It  will  be  observed  that  the  only  distinction  which  can  be  alleged  to 
exist  between  the  substantial  facts  of  the  cases  cited,  and  the  present 
one,  is  the  circumstance  that  the  Heading  Company  is  the  lessee  of 
these  roads  over  which  it  passes  its  trains  m  crossing  this  State.  But 
as  we  have  already  said  we  cannot  perceive  that  such  peculiarity  can  at 
all  affect  the  rule  by  which  the  case  is  to  be  governed,  inasmuch  as  the 
property  in  question  is  not  brought  into  the  State  as  the  local  equip- 
ment 01  these  roads,  but  comes  here  necessarily  in  the  course  of  the 
general  business  of  the  company,  that  business  being  the  transportation 
of  persons  and  property  from  State  to  State.  If  these  engines  and 
cars  were  in  substance  and  effect  the  local  appliances  of  these  leased 
.roads,  they  would  then  have  a  evtus  in  this  State,  and  could  be  taxed 
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accord^ly ;  but  such  is  plainly  not  the  case,  for  the  local  equipments 
of  their  nnes  belong  to  the  lessors,  and  though  passing  to  the  I&eading 
Oompany  under  the  lease,  have  b^n  properly  taxed  by  virtue  of  the 
statute  to  such  lessors.  The  proofs  before  us  clearly  demonstrate  that 
in  no  proper  sense  can  the  propertjr  in  question  be  regarded  as  the 
equipments  of  the  roads  used  by  this  company  in  this  State.  We  look 
upon  that  property,  and  which  is  owned  by  a  non-resident,  as  being 
here  in  this  State  solely  because  it  is  an  instrumentality  of  interstate 
commerce,  and  we  think,  under  such  conditions,  that  it  cannot  be,  to 
any  degree,  directly  taxed  by  this  State.  Kailroads  have  already  become 
the  great  highways  of  the  nation,  and  we  think  it  of  the  first  importance 
that  the  traffic  connected  with  them  should  be  as  free  as  the  air,  so  far 
as  local  exactions  are  concerned.  This  item  of  the  tax  must  be  deducted 
from  the  assessment. 

But  from  the  foregoing  was  it  not  to  be  understood  that  it  is  decided 
that  a  foreign  railroad  company,  being  possessed  of  no  local  equipment 
for  a  leased  road  lying  in  tnis  territory,  or  having  but  an  insumcient 
equipment,  can  by  means  of  its  through  trains,  do  a  local  business 
therein,  and  then  claim  entire  exemption  from  taxation  in  this  juris- 
diction, on  the  ground  that  such  trains  were  employed  in  the  inter- 
state commerce  <  We  think  that  in  such  cases  the  property  is  devoted 
to  two  uses,  that  is  in  local  as  well  as  interstate  commerce,  and  that, 
at  least  to  the  extent  that  it  is  employed  in  the  former  business,  it  is 
taxable  by  the  State.  Whenever,  therefore,  a  foreign  railroad  company 
is  using  a  leased  line  in  this  State,  and  has  no  adequate  local  equipment 
for  su(Sl  line,  and  does  a  substantial  local  business  here,  by  many  of  its 
trains  in  transitu  the  property  so  used  should  be  at  least  measurably  taxed 
as  being  possessed  of  a  sittts  in  this  State,  and  not  to  that  extent  being 
under  tne  protection  of  the  Federal  Constitution.  But  when,  as  in  the 
case  of  the  Philadelphia  and  Beading  Bailroad  Company,  there  is  a 
reasonable  local  eqmpment  used  for  local  business,  and  the  throogh 
trains  of  the  company,  in  the  prosecution  evidently  of  its  business  of 
commerce  between  the  States,  and  as  an  incident  to  such  business, 
takes  up  passengers  or  goods  and  transports  them  from  one  place  to 
another  place  in  the  State,  we  think  the  property  so  employed  is  not 
subjected  to  the  taxing  power  of  this  State. 


Bbown  v.  Stat^ 
December  34,  1886. 

Whether  an  act  is  Ulegal  and  what  constitutes  a  disorderly  house  is  a  qnestloii 
of  law  to  be  settled  by  the  coart,  but  it  must  be  left  to  the  iniy  to  find  as  a  qoes- 
tlon  of  fact  whether  satisfactory  evidence  is  produced  to  show  that  the  defend- 
ant is  guilty  of  habitually  permitting  such  acts  upon  his  premises  as  are  declared 
to  be  illegta. 

Playing  cards  for  beer  to  be  pnrohaaed  and  paid  for  by  the  loser  is  gaming. 

Argued  at  June  term,  1886,  before  the  Chief  Justice  and  Justices 
Dbpxjb,  Van  Stgkbl  and  Knapp. 

F.  O.  Marsh  and  J.  B.  Ikglishy  for  plaintiff.     W.  B.  Wih^fk,  for 
defendant. 
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Van  Stokel,  J.  The  plaintiflE  in  error,  who  is  a  licensed  saloon- 
keeper in  the  city  of  Elizabeth,  was  convicted  for  keeping  a  disorderly 
house.  The  evidence  upon  which  the  conviction  was  based  was  that  on 
Sunday,  the  4th  day  of  October,  1885,  one  person  purchased  a  pint  of 
ale  at  Brown's  saloon,  and  another  person  went  five  or  six  times  on  the 
same  day  to  the  saloon  and  purchased  each  time  a  pint  of  beer.  There 
was  also  evidence  that  on  the  same  day  persons  were  sitting  around  the 
tables  in  the  saloon  engaged  in  playing  cards  for  beer  and  cigars. 

The  defendant  below,  oy  his  counsel,  requested  the  court  to  charge 
the  jury  that  whether  or  not  the  repetition  of  illegal  sales  of  spirituous 
oi  malt  liquors  at  a  drinking  saloon  on  a  single  Sunday  are  of  such 
character  and  frequency  as  to  constitute  habitual  selling  and  thereby 
render  the  house  disorderly,  is  a  question  for  the  jury  to  determine 
under  the  circumstances  of  each  particular  case. 

The  court  was  also  requested  to  charge  that  evidence  that  cards  were 
played  by  the  frequenters  of  a  drinking  saloon,  at  which  the  stake  was 
the  price  of  the  liquors  drank  or  cigars  smoked  by  the  players,  which 
price  was  to  be  paid  by  the  loser  to  the  seller  of  the  liquors  or  cigars, 
did  not,  as  a  matter  of  law,  constitute  gaming,  but  it  was  a  question  for 
the  iury  whether  it  was  gaming  within  the  meaning  of  the  mdictment. 

The  court  refused  to  cmarge  according  to  either  of  said  requests,  and 
on  the  contrary  charged : 

If^rst.  That  the  mere  repetition  of  illegal  sales  of  spirituous  or  malt 
liquors  at  a  drinking  saloon  on  a  single  Sunday  does  constitute  such 
saloon  a  disorderly  house;  and 

Second.  That  caixi  playing  in  the  saloon  for  drinks  or  cigars  consti- 
tuted gaming  within  the  meaning  of  the  indictment. 

Errors  are  assigned  upon  the  refusal  to  charge  as  requested,  and 
^Iso  upon  the  charge  as  given. 

To  constitute  a  disorderly  house  an  habitual  violation  of  the  law  must 
be  permitted  by  its  occupant. 

W  hether  an  act  is  illegal  and  what  constitutes  a  disorderly  house  is  a 
question  of  law  to  be  settled  by  the  court,  but  it  must  be  left  to  the 
jury  to  settle  as  a  question  of  fact,  whether  satisfactory  evidence  is  pro- 
auced  to  show  that  the  defendant  is  guilty  of  habitually  permitting 
infractions  of  the  law  upon  his  premises. 

It  is  admitted  that  the  sale  oi  beer  on  Sunday  is  an  mfraction  of  the 
law,  but  The  State  v.  SaU^  3  Vr.  158,  is  relied  upon  to  maintain  the 
proposition  that  there  is  no  illegal  element  in  allowing  gaming  at  cards 
upon  an  agreement  that  the  loser  shall  purchase  of  the  proprietor  the 
beer  which  the  winner  and  loser  shall  drink. 

The  case  cited  holds  that  the  practice  of  the  loser  of  a  game  of  ten 
pins  paying  for  the  use  of  the  alley  is  not  ganung.  The  case  is  not 
parallel,  the  loser  of  the  game  of  ten  pins  did  not  agree  to  purchase 
and  pay  for  drinks.  It  is  just  as  clear  ^ming  to  play  cards  for  a  glass 
of  beer  as  it  is  to  play  for  a  barrel  or  ten  barrels  of  beer.  The  dmer- 
ence  is  only  m  the  value  of  the  stake  played  for. 

Playing  cards  for  beer  constitutes  gaming  within  the  meaning  of  the 
indictment. 

It  is  impossible  to  establish  any  inflexible  standard  by  which  the 
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evidence  which  should  satisfy  a  jury  in  such  cases  shall  be  measured, 
or  to  specify  how  many  repetitions  of  the  illegal  sale  shall  be  neceesary 
to  create  the  prohibited  nuisance.  £ach  case  must  be  adjudged  ac- 
cording to  its  own  circumstances: 

If  a  man  who  had  no  bar  fitted  up  and  no  provision  made  for  supply- 
ing all  who  apply  and  no  accommooations  inviting  the  public,  should 
sell  liquor  on  a  single  Sunday,  there  would  be  an  absence  of  circum- 
stances to  lead  a  jury  to  infer  that  he  was  engaged  in  the  business  of 
carrying  on  an  illegal  traflic. 

On  the  contrary,  if  his  premises  are  specially  adapted  to  and  furnished 
for  the  pursuit  of  the  unlawful  business,  and  persons  who  apply  were 
generally  admitted  to  enter  his  premises  on  a  Sunday,  then  the  further 
proof  that  there  are  repetitions  of  the  sale  of  spirituous  or  malt  liquors 
on  that  single  Sunday  would  constitute  a  state  of  facts  from  which  a 
jury  would  be  justified  in  finding  that  the  keeper  of  such  a  house  was 
guilty  of  the  common  practice  oi  violating  the  law.  All  the  circum- 
stances surrounding  the  case  may  be  considered,  and  in  order  to  estab- 
lish the  vicious  character  of  the  house,  it  is  competent  to  show  that 
the  defendant,  within  a  reasonable  time  next  before  the  time  laid  in  the 
indictment,  as  well  as  within  the  time  laid  in  the  indictment,  permitted 
the  alleged  unlawful  acts  to  be  committed  in  his  house. 

The  court  below  erred  in  refusing  to  leave  it  to  the  jury,  as  a  question 
of  fact,  to  find  whether  the  defendant  was  guilty  of  habitually  commit- 
ting or  allowing  to  be  committed  on  his  premises  the  illegal  acts  im- 
puted to  him. 

Therefore  the  judgment  of  the  quarter  sessions  must  be  reversed. 


Trrus  v.  Statb. 
December  28,  1886. 

When  a  statute  in  defining  a  crime  refers  by  name  to  another  well-known  crime, 
and  makes  such  named  crime  a  constituent  of  the  defined  crime,  in  an  indictment 
for  the  latter  it  is  not  sufficient  to  use  the  mere  statutory  language,  but  the  par- 
.    ticulars  constituting  the  named  crime  must  be  shown. 

In  an  indictment  for  murder,  when  the  fact  that  the  killing  was  in  the  com- 
mission of  a  rape  is  relied  on  to  make  such  killing  murder  in  the  first  decree,  a 
count  in  the  ^neral  form  authorized  by  the  forty -fifth  section  of  the  criminal 
procedure  act  Is  sufficient. 

A  verdict  on  a  capital  case  will  not  be  set  aside  unless  the  irregularities  com> 
mitted  by  the  jury  be  of  a  nature  to  raise  a  suspicion  that  they  may  have  preju- 
diced the  prisoner. 

Shipman  &  Son^  for  defendant.  Sylvester  G.  Smith  and  Henry  S. 
SamSy  for  State. 

Bbaslky,  Ch.  J.  This  case  is  before  us  on  a  rule  to  show  cause  why 
the  verdict  should  not  be  set  aside  and  a  new  trial  granted.  The  inquiry 
thus  authorized,  however,  does  not  extend  so  far  as  to  embrace  the  ques- 
tion whether  the  evidence  was  suflScient  to  sustain  a  conviction,  for  the 
case  could  not  properly  be  opened  to  that  extent  as  the  proofs  of  the 
defendant's  guilt  were  of  the  most  convmcmg  character.  The  rule  as 
granted,  and  which  has  been  referred  to  this  court  tor  its  advisory  opin- 
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ion,  confines  the  investigation  to  three  subjects  which  will  be  disposed 
of  seriatim. 

The  first  of  th^  questions  thus  propounded  is,  whether  the  second 
count  of  the  indictment  in  this  case  is  good  or  bad  ? 

The  count  thus  challenged  is  in  the  words  following,  viz. : 

It  is  obvious  that  this  count  has  been  fashioned  upon  the  theory  that 
if  the  State  relies  upon  the  circumstance  that  the  alleged  killing  took 
place  in  the  commission  of  a  rape,  the  indictment  must  specmcally 
exhibit  such  circumstance. 

If  this  theory  be  correct  it  follows  that  no  judgment  can  be  founded 
upon  the  present  verdict,  for  the  count  is,  m  our  opinion,  radically 
defective.  The  mistake  of  the  pleader  in  this  instance  is  the  common 
one  of  substituting  an  inference  of  his  own  from  a  set  of  facts,  in  the 
place  of  showing  the  exist^ce  of  such  facts ;  he  alleges  that  the  defend- 
ant "  did  commit  a  rape,"  but  does  not  lay  a  single  fact  from  which  the 
court  can  see  that  sucn  conclusion  is  well  found^.  No  reason  is  per- 
ceived why  if  it  be  necessary  to  show  a  rape,  as  one  of  the  constituents 
of  the  offense  of  murder  in  the  first  degree,  such  crime  should  not  be 
pleaded  with  the  same  formality  as  is  requisite  when  it  forms  the  sole 
basis  of  a  count  in  an  indictment. 

The  only  attempted  justification  of  this  departure  from  the  usual 
methods  of  criminal  procedure  is,  that  the  pleader  in  describing  the 
crime  has  followed  the  lan^age  of  the  statute ;  but  even  if  it  were  to 
be  admitted  that  the  act  referred  to  contains  a  description  of  the  offense 
charged  upon  this  defendant,  nevertheless  the  count  would  necessarily 
be  declared  to  be  defective  and  insufficient,  for  it  manifestly  belongs 
to  that  class  of  cases  that  stand  aside  of  the  general  rule,  that  in  the 
indictment  the  crime  may  be  described  in  the  terms  of  the  statute  cre- 
ating it.  For  in  the  section  now  in  question  murder  in  the  first  degree 
is  defined  in  part  by  a  reference  to  the  crime  of  rape  without  setting 
forth  the  constituents  of  such  crime,  and  consequently  upon  well-known 
principles  such  definition,  if  imparted  without  explanatory  amplifica- 
tion into  the  indictment,  will  not  suffice.  Mr.  Bishop,  in  his  treatise 
on  Criminal  Procedure,  states  the  doctrine  in  these  words,  viz. :  "  And 
generally  where  a  statute  merely  designates  an  offense  by  the  use  of 
some  word,  technical  or  otherwise,  yet  does  not  describe  the  constitu- 
ents of  the  offense,  the  indictment  must  state  it  according  to  its  legal 
and,  sometimes,  its  actual  particulars."     1  Bish.  Cr.  Pro.,  §  3T3. 

The  count  in  question  is  fundamentally  defective,  and  must  be 
I'egarded  as  a  nullity  for  all  the  purposes  of  this  prosecution. 

The  second  question  is  thus  presented  in  the  state  of  the  case,  viz. : 
^^  Conceding  that  the  second  count  is  bad,  whether  the  evidence  of  a 
rape,  or  attempt  to  commit  rape,  can  be  used  under  the  two  other 
counts  in  order  to  constitute  murder  in  the  first  degree." 

The  first  of  the  two  counts  here  refeiTcd  to  is  drawn  in  conformity 
to  the  requirement  of  the  forty-fifth  section  of  the  criminal  procedure 
act,  and  cnarges,  in  general  form,  that  the  defendant  ^'  in  and  upon  one 
Matilda  Smith,  in  the  peace,  etc.,  did  make  an  assault,  and  her,  the  said 
Matilda  Smith,  then  and  there  feloniously,  willfully  and  of  his  malice 
aforethought  did  kill  and  murder,  contrary,"  etc. 
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The  second  of  the  counts  mentioned  is  framed  in  common-law  fonn, 
charging  that  the  defendant  murdered  his  victim  by  strangling  her 
with  his  hands.  • 

At  the  trial  the  jury  was  instnicted  that  if  it  appeared  that  the  kill- 
ing was  perpetratea  by  the  defendant  in  committing  or  in  attempting 
to  commit  a  rape  upon  the  woman,  he  should  be  found  guilty  of  mur- 
'  der  in  the  first  degree,  without  reference  to  the  question  whether  snch 
killing  was  willful  or  unintentional. 

The  position  of  the  counsel  of  the  defendant  upon  the  point  is,  that 
as  there  is  no  special  count  charging  that  the  death  oi  the  woman 
occurred  in  the  attempt  to  commit  or  m  the  commission  of  a  rape  upon 
her,  the  law  will  not  permit  sach  fact  to  be  proved  for  the  purpose  of 
aggravating  the  killing,  if  it  was  unintentional,  into  the  crime  of  mur- 
der in  the  first  degree. 

This  contention  is  based  on  the  sixty-eighth  section  of  the  crimes 
act  which  declares  that  '*  all  murder  that  shall  be  perpetrated  by  means 
of  poison,  or  by  lying  in  wait,  or  by  any  other  kind  of  willful,  delib- 
erate and  premeditated  killing,  or  which  shall  be  committed  in  perpe- 
.  trating  or  attempting  to  perpetrate  any  arson,  rape,  etc.,  shall  be  deemed 
murder  in  the  nrst  aegree,  and  that  all  other  kmds  of  murder  shall  be 
murder  in  the  second  degree." 

The  argument  urged  in  support  of  the  position  that  a  special  count 
was  indispensable  whenever  the  State  relied  on  any  of  the  statutory 
particulars  connected  with  the  killing,  to  intensify  such  killing  into 
murder,  was  that  as  the  act  created  and  defined  the  ottense,  every  constit- 
uent of  the  crime,  embraced  in  such  definition,  must  be  stated  in  the 
indictment.  But  this  proposition  cannot  be  sustained,  for  it  has  been 
conclusively  settled  by  the  court  of  errors  in  this  State  in  the  case  of 
Graves  v.  State^  16  Vr.  204-358,  that  the  section  relied  on  did  not 
create  any  new  crime,  but  "  merely  made  a  distinction,  with  a  view  to 
a  difference  in  the  punishment,  between  the  most  heinous  and  the  less 
aggravated  grades  of  the  crime  of  murder."  This  decided  case  seems 
to  us  directly  in  point,  for  in  that  instance,  the  indictment  being  in  the 
abbreviated  form  given  by  the  statute,  it  was  insisted  that  as  sudi  form 
did  not  embody  the  statement  that  the  alleged  killing  was  ^^  willful, 
deliberate  and  premeditated,"  the  pleading  was  insufficient,  as  it  did  not 
appear  that  murder  within  the  statutory  definition  of  the  crime  bad 
been  committed.  The  objection  was  overruled  and  the  indictment  was 
sustained,  and  it  is  obvious  that  if  it  be  not  necessary  to  set  out  in  the 
count  that  the  alleged  killing  was  "  willful,  deliberate  and  premeditated,** 
which  is  one  of  the  categories  of  murder  mentioned  in  the  section,  it 
cannot  be  necessary  to  show  that  the  killing  was  in  the  commission  of 
a  rape,  which  is  another  of  the  categories  of  the  same  section.  We 
thiuK  the  adjudged  case  plainly  rules  the  present  one  with  respect  to 
this  subject. 

The  third  and  last  objection  raised  by  the  defense  relates  to  the 
alleged  misconduct  of  some  of  the  jurors  after  they  had  been  put  in 
charge  of  an  officer,  and  had  retirea  to  their  room  to  consider  of  their 
verdict. 

Affidavits  have  been  taken  in  this  respect,  and  from  them  it  appears 
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that  certain  of  the  jurors  sent  the  constable  in  attendance  to  a  jeweler 
and  procured  a  magnifying  ^lass  and  with  it  compared  certain  wood 
fibers  that  were  adhering  to  the  clothes  of  the  murdered  girl  with  those 
of  a  wooden  platform  that  had  been  exhibited  at  the  trial  and  upon 
which  the  State  contended  the  murdered  woman  had  been  thrown  down 
when  she  was  violated.  These  clothes  and  this  platform  had  been  sent 
to  the  jury  room  by  the  court  when  the  jury  returned. 

There  can  be  no  question  that  this  conduct  of  these  jurors  was 
irregular,  but  after  admitting  this,  the  question  remains  whether  the 
verdict  should  be  set  aside  on  this  account. 

The  rule  is  well  settled  in  this  State,  that  any  misconduct  of  the 
jury,  to  have  the  eflPect  of  invalidating  their  proceedings,  must  be  of 
such  a  character  as  to  raise  a  belief,  or  at  least  a  suspicion,  that  the  mis- 
behavior complained  of  has  in  some  measure  prejudiced  the  case  of  the 
defendant.  Tnis  principle  of  practice  was  much  considered  and  its  limi- 
tations plainlv  defined  in  the  case  of  The  State  v.  Cuouely  2  Vr.  249, 
which  was  also  an  indictment  for  a  capital  offense,  and  although  the 
lapses  from  the  line  of  duty  of  some  of  the  jurors  was  of  a  very  marked 
character  indeed,  the  court  refused  to  annul  the  verdict  because  there 
was  no  reason  to  think  that  the  verdict  had  in  the  least  degree  been 
affected  by  such  irregularities.  After  a  careful  examination  oi  the  sub- 
ject the  general  doctrine  then  announced  was  this,  that  a  verdict  will 
not  be  vacated  even  in  a  capital  case  on  account  of  the  misconduct 
or  irregularity  of  a  jury  "  unless  it  be  such  as  might  affect  their 
impartiality  or  disqualify  them  from  the  proper  exercise  of  their  func- 
tions." 

This  being  the  established  rule,  the  only  question  which  supervenes 
is,  whether,  in  the  testimony  taken,  any  thing  has  been  shown  that  is 
calculated  in  any  measure  to  excite  a  suspicion  that  the  use  of  the  mag- 
nifying glass,  after  its  surreptitious  introduction  into  the  jury-room,  has 
affected  the  verdict  to  tlie  prejudice  of  the  prisoner. 

After  considering  this  matter  with  due  care  we  are  clearly  of  opinion 
that  there  is  not  the  slightest  ground  for  such  an  inference,  for  the 
case,  of  necessity,  stood  before  tne  jury  after  their  instrumental  scru- 
tiny, precisely  as  it  did  before  such  experiment.  Certain  of  the  jurors 
were  examined  on  the  rule  to  take  affidavits,  and  there  is  no  room  for 
even  a  pretense  that  the  jurors,  by  means  of  the  instrument  in  ques- 
tion, either  made,  or  thought  that  they  made,  any  discovery  with 
respect  to  the*  case.  All  that  they  did  or  could  do  by  the  employment 
of  the  lens  was  to  find  that  the  nbers  in  the  dress  corresponded  in  all 
respects  with  those  of  the  platform,  and  that  perfect  correspondence 
had  been  proved  by  an  able  and  accomplished  expert,  who  was  a  wit- 
ness at  the  trial,  and  had  made  a  microscopic  examination  of  them. 
The  entire  identity  of  appearance  of  these  woody  filaments  was  an 
undisputed  fact  in  the  case,  and  the  jury,  therefore,  knew  such  fact  as 
well  before  making  their  test  as  they  did  afterward.  The  truth  is  that 
it  is  plain  that  the  use  of  this  glass  was  a  measure  tending  rather  to 
favor  than  to  injure  the  prisoner,  for  the  proofs  of  the  State  on  this 
point  needed  no  ocular  verification,  while  on  the  other  hand,  if  the 
Jury  had  thought  that  they  discovered  a  dissimilitude  between  the  two 
Vol.  VIIL— 90 
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daeses  of  fibers,  the  case  made  against  the  defendant  would  have  been, 
to  some  extent,  impaired. 

If  there  had  been  conflicting  testimony  touching  the  matter  thns 
looked  into  by  the  juiy,  the  present  motion  would  have  assumed  a  very 
different  aspect,  but  as  these  facts  stand  we  are  entirely  satisfied  that  the 
irregularities  in  question  did  not,  in  the  faintest  degree,  prejudice  the 
defendant,  nor  did  they  even  tend  to  do  so. 

These  remarks  should  not  be  closed  without  adverting  to  the  fact 
that  some  of  the  jurors  were  called  as  witnesses  under  the  rule  in  this 
case  to  prove  their  own  oflBcial  misconduct  or  that  of  their  fellows. 
Such  course  was  conspicuously  illegal ;  the  court  could  not  have  based 
its  action  on  such  testimony,  for  it  has  been  the  long-established  rule, 
that  jurors  cannot  be  called  to  the  stand  for  such  a  purpose. 

Let  the  oyer  and  terminer  be  informed  that  in  the  opinion  of  this 
court  the  rule  to  show  cause  should  be  discharged. 


SUPREME  COURT  OF  VERMONT. 


St.  Johnsbtjbt  and  Lake  Champlain  B.  E.  Co.  v.  Hunt. 

January  1, 1887. 
Railroad  —  Evidence. 

The  defendant  broaght  an  action  and  obtained  a  jndgment  against  the  plain- 
tiif  8  engineer  for  injuries  to  his  heifer,  cltumed  to  have  been  caused  bj  n^li- 
gence  in  running  an  engine  ;  and  whUe  the  writ  was  being  served  its  train  of 
cars  was  delayed  for  a  short  time.  Thereupon  the  plaintbGE  commenced  this 
action  for  malicious  prosecution,  alleg^ing  that  the  engine  was  properly  managed 
at  the  time  of  the  accident ;  that  the  defendant  instituted  his  suit  for  the  sole 
purpose  of  iniuring  the  plaintiff  by  delaying  its  trains ;  and  the  declaration  was 
sustained  on  demurrer.  Hdd,  that  evidence  was  admissible  to  prove  that  the 
plaintiff  had  neither  fenced  its  road  nor  buUt  cattle-guards,  to  prove  a  cause  of 
action,  and,  therefore,  probable  cause. 
Engineer — Agent. 

An  engineer  is  an  agent  within  the  meaning  of  the  statute  Imposing  a  duty  on 
raUroads  to  fence  their  roads. 
Evtoengb — Probable  Cause. 

The  judgment  in  the  case  of  the  defendant  against  the  engineer  is  not  admis- 
sible as  tending  to  show  that  defendcmt  had  a  cause  of  action  agunst  him. 
Malicious  Prosecution  — Legal  Advice  a  Defense. 

The  fact  that  the  defendant,  before  the  commencement  of  the  suit,  took  com- 
petent legal  advice  on  a  correct  statement  of  all  material  facts  known  to  him,  or 
that  he  had  reason  to  believe  existed,  and  acted  honestly  upon  it,  believing  that 
he  had  a  cause  of  action,  affords  probable  cause,  and  is  a  defense.* 

Action  on  the  case.  Trial  by  jury,  June  term,  1885,  Caledonia 
county,  Boss,  J.,  presiding.  Judgment  for  the  plaintiff.  The  defend- 
ant GLunt  brought  a  suit  and  recovered  a  judgment  in  a  justice  court 
against  one  Collins,  an  engineer  of  plaintiff  railroad  company,  for 
injuries  to  his  heifer  struck  by  a  locomotive.  Collins  was  arrested, 
wnile  on  duty,  by  the  oiBcer  serving  the  writ,  and  the  train  was  thereby 

♦See  Moak's  UnderhUl  Torts,  169,  170;  4  Wait's  Act.  &  Def.  864;  21  W.  Wg.  54; 
16  id.  240;  16  Eng.  Rep.  86;  57  Iowa,  474;  100  Penn.  St.  91. 
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delayed.  This  suit  was  brought  to  recover  damafijes  for  such  delay. 
See  declaration  in  same  case  in  55  Yt.  670.  The  defendant  introduced 
evidence  tending  to  show  that,  before  the  commencement  of  the  suit, 
he  consulted  an  attorney  "  of  competence  and  integrity,"  and  disclosed 
to  him  all  the  facts  attending  the  injury  and  the  agency  of  said  Collins 
in  causing  the  injury ;  and  asked  the  court  to  charge  tlmt  such  consulta- 
tion and  advice,  if  honestly  followed,  would  make  a  full  defense ;  but 
the  court  refused  so  to  charge,  and  charged  that  it  was  only  proof  of 
good  faith. 

Ide  <&  Staff ordy  for  plaintiff.     Oleed  <&  Hwnt^  for  defendant. 

BowELL,  J.  The  declaration  alleges  that  the  defendant  had  no  cause 
of  action  against  Collins,  and  as  tending  to  show  that  he  had,  he  offered 
to  show  that  plaintiff  had  neither  fenced  its  road  nor  built  cattle-guards 
along  where  the  heifer  was  killed,  and  that  she  ffot  on  to  the  track  for 
want  thereof.  Although  the  defendant  was  not  Dound  to  show  that  he 
had  a  cause  of  action  against  Collins,  for  if  he  had  probable  cause  to 
believe  and  did  believe  that  he  had,  it  was  enough,  and  he  might  then 
lawfully  sue  and  arrest  Collins,  as  he  did,  even  as  against  the  plaintiff, 
though  he  did  it  with  the  motive  alleged;  yet  if  he  saw  fit  to  assume 
the  burden  of  showing  that  he  had  a  cause  of  action,  it  was  .competent 
for  him  to  do  so,  for  as  the  greater  includes  the  less,  he  would  thereby 
be  showinff  probable  cause,  and  so  the  evidence  should  have  been 
admitted  if  it  bore  on  that  question,  as  we  think  it  did. 

When  a  railroad  is  completed  and  in  running  order  it  is  the  statutory 
duty  of  the  company  to  fence  it  with  good  and  suflBcient  fences ;  and 
until  its  fences  and  cattle-guards  are  diuy  made,  the  corporation  ar^d  its 
agerUa  are  made  liable  for  the  dama^  done  by  its  agents  or  engines  to 
cattle  on  the  railroad,  if  occasioned  by  want  of  such  fences  ana  cattle- 
guards.    Rev.  Laws,  §§  8409,  3412. 

The  question  on  this  point  is,  whether  the  word  "  a^nts,"  as  first 
used  in  section  3412,  includes  engineers  or  not.  The  plamtiff  contends 
that  it  does  not,  as  they  are  the  mere  servants  of  the  company,  but 
embraces  only  those  who  by  lease  or  other  contract  stand  in  place  of  the 
company  and  control  and  operate  the  road.  But  we  think  the  word 
should  be  given  a  broader  meaning,  and  was  intended  to  embrace  such 
servants  as  engineers,  who  are  in  fact  agents  of  the  company,  and 
called  so  in  section  3442,  as  are  also  firemen. 

In  Clement  v.  Canjleld^  28  Vt.  302,  it  was  contended  that  a  lessee  of 
a  railroad  company  was  not  of  the  class  of  agents  referred  to  in  the 
statute,  but  that  those  only  are  embraced  who  are  under  the  control  of 
the  company,  as  engineers,  conductors  and  the  like.  In  the  opinion  the 
chief  justice  seems  to  regard  engineers  and  conductors  as  unquestion- 
ably embraced,  and  goes  on  to  show  that  lessees  are  also  embraced. 

The  New  i  ork  statute  of  1848  was  precisely  like  ours  in  this  re- 
spect and  received  a  similar  construction  in  Sitydam  v.  Moore^  8 
fiarb.  358.  That  was  an  action  acainst  an  engineer  and  a  fireman  for 
killing  a  cow.  The  company  had  not  erected  fences  nor  made  cattle- 
guards  where  the  cow  got  on  to  the  track,  and  the  accident  was  nearly 
or  quite  inevitable,  but  the  defendants  were  held  liable.     The  court 
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said  that  this  neglect  of  the  company  had  greatly  increased  the  defend- 
ant's liability,  but  they  were  not  bound  to  remain  in  its  employment. 
That  case  is  referred  to  approvingly  in  Corwin  v.  New  York  a/nd  Erie 
B.  Co.,  13  N.  Y.  50. 

When  this  case  was  before  the  court  on  demurrer  to  the  declaration 
—  55  Vt.  570 — it  was  held  that  there  was  nothing  alleged  to  make  the 
judgment  in  Hunt  v.  CoUins  an  estoppel  on  this  plaintiff..  That  judg- 
ment is  now  offered  as  evidence  tending  to  show  that  Hunt  had  a  cause 
of  action  against  Collins.  But  if  that  judgment  is  any  evidence  in  this 
behalf  agamst  the  plaintiff  it  is  conduawe  evidence  of  probable  cause 
for  the  suit  in  whicn  it  was  rendered  —  Hathaway  v.  AUen^  Brayt 
152;  Reynolds  v.  Kennedy ^  1  Wils.  232;  Cloon  v.  Oerry,  13  Gray, 
201  —  and  as  nothing  now  appears  in  this  case  to  make  that  judgment 
conclusive  on  the  plaintiff  that  did  not  appeaf  before,  the  former  decision 
on  this  point  must  stand,  for  a  decision  once  made  in  a  case  is  final  and 
conclusive  in  the  case  in  which  it  is  made. 

If,  before  commencing  suit  a^inst  Collins,  the  defendant  took  com- 
petent legal  advice  on  a  full  ana  correct  statement  of  all  the  material 
facts  known  to  him,  or  that  he  had  reason  to  believe  existed,  and  acted 
honestly  upon  it,  believing  he  had  a  cause  of  action,  it  is  a  defense  here 
because  it  ttffords  probable  cause  for  that  suit ;  and  the  jury  should  have 
been  so  instructed.  Snow  v.  Allen,  1  Stark.  502;  Bayley,  J.,  in 
Bavenga  v.  Maokintoeh,  2  B.  &  0.  693  ;  Stone  v.  Swift,  4  Pick.  389 ; 
Stewart  v.  Sonnebom,  98  U.  S.  187;  1  Am.  Lead.  Cas.  (4th  ed.)  215; 
Bigelow  Lead.  Cas.  Torts,  200 ;  CooL  Torts,  183. 

Judgment  reversed  and  cause  remanded. 


State  v.  McCone. 

January  1, 1887. 

Crdcikal  Law  — Pleading  — Perjury— Votbb. 

An  indictment,  charging  the  respondent  with  perjury  committed  before  the 
board  of  civil  authority  in  his  attempt  to  get  his  name  placed  on  the  check.Ust  of 
voters,  is  fatally  defective,  if  the  jurisdiction  of  the  board  is  not  set  forth  with 
certainty  ;  and,  if  it  is  not  alleged  that  he  was  not  legaUy  entitled  to  vote,  nor  to 
have  his  name  on  the  list ;  thus  where  the  allegations  were  that  the  board  was 
in  session  to  hear  challenges  to  the  qualifications  of  persons  whose  names  were 
on  the  list,  and  all  alterations  to  be  made  in  the  list,  and  that  the  respondent 
appeared  and  requested  to  have  his  name  added  to  the  list,  it  was  hM  that  there 
was  no  sutficient  allegation  that  the  board  had  authority. 

Indictment  for  perjury.  Heard  on  demurrer,  September  term,  1884, 
Essex  county,  Ross,  J.,  presiding.     DemxirYGT pro  jorma  overruled. 

It  was  alleged  in  the  indictment,  that  the  selectmen  of  Brighton,  on 
the  petition  of  twenty  le^I  voters,  made  an  alphabetical  list  of  the 
names  of  all  persons  legally  qualified  to  vote  in  said  town ;  that  the 
board  of  civil  authority  appointed  the  6th  day  of  September,  1880,  "as 
a  day  for  said  board  of  civil  authority  to  sit,  hear  and  determine  chal- 
lenges to  the  qualifications  of  persons  whose  names  were  then  and  there 
on  said  board  ...  at  Brighton  ...  on  said  sixth  day  .  .  . 
for  the  purpose  of  hearing  and  determining  challenges  to  the  Qualifica- 
tions of  the  persons  whose  names  were  then  and  there  on  said  list,  and 
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all  alterations  to  be  made  in  said  list,  said  meeting  being  then  and  there 
hdd  in  pursuance  of  the  appointment  above  set  forth  and  the  laws  of 
this  State,  said  board  being  then  and  there  legally  constituted  and 
or;ganized  to  hear  and  determine  all  alterations  to  be  made  in  said  list. 
John  McClone,  etc.,  on,  etc.,  .  .  .  appeared  before  said  board  and 
requested  that  his,  said  John  McOone's,  name  should  be  included  in  said 
list ;  whereupon,  before  his  name  was  placed  in  said  list,  he  was  chal- 
lenged, etc.  ...  he  was  then  and  there  duly  sworn  and  did  take 
his  corporal  oath,  etc.  .  .  .  did  then  and  there  falsely,  willfully, 
etc.,  swear,"  etc.  In  the  second  count  it  was  alleged  that  McCone  appeared 
before  the  board,  and  requested  that  his  name  "  be  added  to  andmserted 
in  said  check-list." 

F.  D.  SawSy  State's  attorney,  for  State.  Z.  M.  Mansv/r  and  Oeo. 
N,  DaUy  for  respondent. 

Ross,  J.  The  contention  is  whether  the  indictment  is  legally  suffi- 
cient when  encountered  by  a  demurrer.  It  is  in  two  counts,  and 
charges,  or  attempts  to  charge,  the  respondent  with  the  commission  of 
the  crime  of  perjury  before  the  board  of  the  civil  authority  of  the  town 
of  Brighton.  The  respondent's  counsel  claim  that  it  itf  legally  insuffi- 
cient in  many  respects.  It  will  be  necessary  to  notice  only  a  few  of 
the  claimed  msufaciendes.  It  is  not  alleged  in  either  count  that  the 
board  of  civil  authority  was  constituted,  or  had  authority,  to  make 
additions  to  the  check-list  at  the  session  being  held.  It  is  alleged  that 
the  board  was  constituted  and  in  session  to  hear  and  determine 
challenges  to  the  qualifications  of  persons  whose  names  were  then  or 
the  chc^-list,  and  all  alterations  to  be  made  in  the  list.  If  by  th^ 
term  ^^alterations  in"  is  meant  additions  to  the  check-list,  such  me^tning 
can  only  be  gathered  by  inference.  There  is  no  sufficient  allegation 
that  the  boam  had  authority  to  add  the  names  of  persons  to  those  then 
on  the  list.  It  is  alleged  that  the  respondent  appeared  before  the  board 
and  requested  to  have  his  name  added  to,  or  inserted  or  included  in, 
the  check-list.  It  was  upon  this  request  that  it  is  alleged  the  hearing 
was  had  and  perjury  committed,  a  subject  over  which  it  is  not  directly, 
and  at  least  but  inferentially,  alleged  that  the  board  of  civil  authority 
had  jurisdiction.  The  jurisdiction  of  the  board  in  the  matter,  being 
special,  should  be  set  forth  with  certainty.  It  may  be  inferentially 
gathered  from  the  entire  indictment  that  the  material  question  as  re- 
spects the  respondent,  for  trial  by  the  board,  was  his  right  to  vote  in 
the  then  coming  freemen's  meeting  in  the  town  of  Brighton ;  but  no 
such  allegation  is  to  be  found  in  either  count  of  the  indictment.  This 
was  the  right  which  conferred  the  right  to  have  his  name  placed  on 
the  check-list  of  the  legal  voters  of  the  town.  It  was  only  with 
reference  to  this  ri^ht  t&t  the  alleged  false  testimony  was  material. 
Without  a  proper  allegation  that  the  respondent's  ri^t  to  vote  in  the 
then  coming  freemen's  meeting  was  the  material  question  to  be  deter- 
mined by  the  board  of  civil  autnority,  and  that  the  board  was  duly  con- 
stituted and  had  jurisdiction  of  this  question,  the  alleged  false  testimony 
given  by  the  respondent  has  no  materiality  and  cannot  support  a  con- 
viction for  perjury.    There  is  no  allegation  in  either  count  that  the 
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respondent  was  not  legally  entitled  to  vote  in  the  then  coming  free- 
men's meeting  in  the  town  of  Brighton,  and  none  that  he  was  not 
legally  entitled  to  have  his  name  placed  on  the  /^heck  list.  Without 
consiaering  the  other  defects  claimed  to  have  been  found  in  the  indict- 
ment, those  specified,  render  the  indictment  fatally  defective. 

The  respondent's  exception  to  the  pro  forma  judgment  of  the 
county  court  are  sustained,  the  judgment  overruling  the  demurrer 
reversed,  and  judgment  rendered  that  the  demurrer  is  sustained,  the 
indictment  adjudged  insuflScient  and  quashed,  and  the  respondent  dis- 
charged. 

Batoheldeb  v.  Jennbss. 

January  1,  1887. 

Ck)NDrnoNAL  Sale  —  Growing  Crops  —  Lien  —  Deed. 

A  reservation,  in  a  deed  of  real  estate,  of  crops  to  be  ^wn  thereon,  as  secu- 
rity for  the  purchase-money  of  the  land,  is  not  a  conditional  sale,  within  the 
meaning  of  the  statute.     R.  L.,  §  1992. 
Pleading  —  Equitable  Owner. 

The  assignee  of  a  note,  without  any  conveyance  to  him  of  the  security,  exce^ 
such  as  the  sale  of  the  note  effected,  cannot  maintain  an  action  at  law  in  his  own 
name  for  the  conversion  of  the  security. 

Trespass  and  trover  for  crops.  Heard  on  a  referee's  report,  Septem- 
ber term,  1885,  Washington  county.  Powers,  J.,  presiding.  Jud^ent 
pro  forma  for  the  plaintiff. 

It  appeared  from  the  report  that  in  October,  1877,  Lueeba  Bagley 
was  the  owner  of  a  farm  in  Albany,  in  this  State,  on  which  was  an 
outstanding  mortgage  to  one  Anderson;  that  in  said  October  said 
Lueeba,  with  her  husband,  Gideon  Bagley,  deeded  the  farm  to  Myron 
Dunn,  Dunn  assuming  the  Anderson  mortgage ;  that  the  Bagleys  in 
their  deed  retained  a  hen  on  the  growing  crops  as  follows  :  "And  the 
crops  raised  on  the  farm  are  to  be  and  remain  the  property  of  said 
Lueeba  Bagley  until  six  notes  are  paid.  .  .  .  The  crops  only 
holden  for  the  notes  that  become  due  the  year  the  crops  are  raised;" 
that  the  notes  were  given  for  the  purchaae-money  of  the  farm,  one  note 
payable  each  year,  after  the  first  year ;  and  that  the  plaintiff  bought  of 
the  said  Lueeba  the  note  which  matured  in  1880.  It  further  appeared 
that  said  Dunn  went  into  possession  of  the  farm,  and  raised  on  it  the 
crops  in  question  in  the  season  of  1880 ;  and  that  the  defendant  as 
sheriff  attached  the  crops  on  a  writ  in  favor  of  said  Anderson  against 
said  Dunn,  but  the  suit  was  brought  upon  an  indebtedness  other  than 
said  mortgage  debt  due  to  Anderson.  The  plaintiff  to  hold  the  crops 
under  the  lien  reserved  in  said  deed,  and  brought  this  suit  for  their  con- 
version. 

E.  W.  Bisbeey  for  plaintiff.     Chout  cfe  Miles,  for  defendant. 

Eoss,  J.  I.  The  contention  that  the  reservation  of  the  crops  to  be 
grown  upon  the  premises,  to  Lueeba  Bagley,  until  the  note  now  owned 
by  the  plaintiff  is  paid,  made  in  the  deed  from  Gideon  and  Lueeba 
Bagley  to  Myron  JDunn,  was  a  conditional  sale  of  such  crops  by  Lueeba 
to  Myron  Dunn,  and  required  by  section  1992,  Revised  Laws,  to  be 
evidenced  by  a  written  memorandum  signed  by  Dunn,  and  recorded  in 
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the  town  clerk's  office,  cannot  be  sustained.  At  the  time  of  the  con- 
veyance, the  crops  had  only  a  potential  existence  in  the  soil  of  the 
premises,  and  were  reserved  from  the  operation  of  the  conveyance  to 
liDceba.  Myron  Dunn  acquired  no  right  to  them  except  upon  the  pay- 
ment of  the  note  now  owned  by  the  plaintiff.  His  right  to  the  crops 
was  contingent  upon  payment  of  the  note.  Payment  of  the  note  was 
a  condition  precedent  to  any  right  to  the  crops  in  contention  attaching 
to,  or  inhering  in,  Myron  Dunn.  The  recent  cases  of  Walworth  v.  Jen- 
nesSj  58  Yt.  670,  and  Dickerman  v.  Jiay,  55  id.  66,  are  full  authorit}*^ 
against  this  contention. 

II.  The  defendant  further  contends  that  the  plaintiff  by  the  purchase 
of  the  note,  which  was  to  be  paid  before  the  crops  became  the  property 
of  Myron  Dunn,  acquired  no  legal  title  to  the  crops,  and  for  that  rea- 
son he  cannot  maintain  an  action  of  trespass  or  trover  for  the  taking 
and  sale  of  the  crops  by  the  defendant,  as  an  officer,  on  legal  process 
against  Mvron  Dunn.  The  plaintiff  never  had  possession  oi  the  crops, 
nor  any  right  thereto,  except  that  given  by  his  ownership  of  the  note, 
until  tne  payment  of  which  the  legal  title  to  the  crops  vested,  by  the 
reservation  m  the  deed,  in  Luceba  Bagley.  She  never  made  any  con- 
veyance or  assignment  of  the  crops  in  contention,  other  than  such  as  the 
sale  of  the  note  to  the  plaintiff  effected.  By  the  purchase  of  the  note, 
the  plaintiff  acquired  an  equitable  ri^ht  in  the  crops  held  for  its  pay- 
ment. This  equitable  ri^ht  he  acquired  against  both  Luceba  Bagley 
and  Myron  Dunn.  But  it  was  only  an  equitable  right  that  he  thus 
acquired.  The  legal  title  to  the  crops  are  still  vested  in  Luceba  Bagley, 
the  same  as  before  she  sold  the  note.  After  the  sale  she  held  such  legal 
title  for  the  benefit  of  the  plaintiff.  The  plaintiff  could  become  vested 
with  the  legal  title  to  the  crops  only  by  a  conveyance  from  Luceba 
Bagley.  Without  acquiring  the  legal  title  to  the  crops  he  cannot  main- 
tain this  action  at  law  for  their  conversion.  This  is  held  in  Grain  v. 
Painej  4  Cush.  483,  and  French  v.  Hawkins,  9  Gray,  195.  The  plain- 
tiff's right  to  the  crops  is  analogous  to  the  right  of  the  purchaser  of  a 
debt  secured  by  mortgage,  without  an  assignment  of  the  mortgage.  The 
security,  whether  it  consists  of  real  or  personal  property,  equitably  fol- 
lows the  debt  secured,  and  the  purchaser  of  the  debt  may  avail  himself 
of  it  in  equity,  without  any  assignment  thereof,  except  that  acquired 
by  the  purchase  of  the  debt.  He  can  avail  himself  of  it  in  equity, 
because  in  that  forum  the  party  in  interest  can,  and  must  sue  without 
regard  to  the  holder  of  the  naked  legal  title.  But  at  law  it  is  other- 
wise. The  purchaser  of  the  debt  secured  by  mortgage,  after  condition 
broken,  cannot  maintain  a  suit  at  law  in  ejectment  for  the  recovery  of 
the  possession  of  the  land  without  having  a  regular  assignment  of  the 
mortgage  to  him.  But  he  can  maintain  a  suit  in  equity  to  foreclose 
the  mortgage.  The  principle  is  no  different  when  the  security  for  the 
payment  oi  the  debt  is  personal  rather  than  real  property. 

Smith  V.  Atkins,  18  Vt.  461,  relied  on  by  the  plaintiff's  counsel  as  an 
authority  that  the  plaintiff  can  maintain  this  action  in  his  own  name,  is 
not  in  ponflict  with  the  doctrine  announced,  and  does  not  support  the 
plaintiff's  contention.  That  case  only  holds  that  the  assisjnee  of  the 
debt,  if  he  obtains  possession  of  the  personal  property  secunng  it,  can 
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justify  such  possession  as  the  agent  of  the  assignor  in  whom  the  legal 
title  to  the  personal  property  is,  when  assailed  by  an  officer,  who  has 
attached  the  property  on  a  debt  against  the  person  who  would  acquire 
title  to  the  property  by  the  payment  of  the  debt.  On  the  facts  found 
by  the  referee,  the  plaintiff  nas  not  the  legal  title  to  the  property  in 
contention,  and  for  that  reason  cannot  maintain  this  action  therefor,  in 
his  own  name. 

The  judgment  of  the  county  court  is  reversed,  and  judgment  rendered 
on  the  report  of  the  referee  for  the  defendant  to  recover  his  costs. 


Probate  Court  v.  Sawyer. 

January  1,  1887. 

Married  Woman  —  Probate  Bond — Plea  in  Abatement. 

When  a  married  woman  prosecutes  a  probate  bond,  the  defect,  if  any,  arising- 
from  the  fact  that  the  husband's  name  is  not  indorsed  with  hers  upon  the  writ 
as  prosecutor,  can  be  reached  only  by  plea  in  abatement,  not  by  motion  to  dis* 
miss. 
Husband  and  Wipe  —  Non -Joinder  —  Amendbobnt. 

It  is  not  error  to  allow  an  amendment  by  which  a  husband  is  joined  with  his 
wife  in  prosecuting  a  probate  bond,  when  the  defendant  has  merely  moved  to 
dismiss  for  non-joinder. 
Practice — Attorney. 

When  leave  is  granted  to  the  attorney  of  several  heirs  to  prosecute  a  probate 
bond,  it  is  not  necessary  that  his  name  be  indorsed  on  the  writ. 
Pleading  —  Demurrer — Traverse. 

In  an  action  on  a  probate  bond  where  the  defendant  pleaded  that  no  person 
injured  by  the  breach  of  the  bond  ever  applied  to  the  probate  court  for  leave  to 
prosecute,  and  that  said  court  never  granted  such  leave  to  any  person  injured  or 
claiming  to  be  injured,  the  plaintiff  should  traverse  the  plea  instead  of  demur- 
ring. 

Prosecution  of  probate  bond.  Heard  April  term,  1886,  Lamoille 
county,  Powers,  J.,  presiding. 

Messrs.  Brigham  and  McFarland,  the  attorneys  for  the  heirs  of  Jonas 
Moore,  signed  the  application  to  the  probate  court  for  leave  to  prose- 
cute the  bond.  They  also  gave  a  bond  to  the  defendants,  conditioned 
that  the  said  McFarland  prosecute  the  suit  to  effect.  The  probate  court 
granted  permission  to  said  McFarland,  as  attorney  for  said  heirs,  to 
prosecute  said  bond.  The  heirs  were  the  widow  of  said  Moore  and  his 
two  daughters,  who  were  married.  The  defendants  filed  a  motion  to 
dismiss,  because  the  husbands  were  not  joined  as  prosecutors  ;  and  also 
because  the  name  of  the  person,  to  whom  leave  was  granted  to  prose- 
cute, was  not  indorsed  iipon  the  writ.  The  court  overruled  this  motion, 
and  allowed  the  plaintiff  on  motion  to  amend  the  writ  by  ineertincr, 
wherever  necessary,  the  names  of  the  husbands  in  the  declaration,  and 
by  indorsing  them  as  prosecutors  upon  the  back  of  the  writ.  The 
defendants  excepted  and  filed  a  special  plea.  The  plaintiff  denaurred 
to  the  plea,  and  the  court  ruled  tnat  the  plea,  which  is  stated  in  the 
opinion,  was  insufficient ;  and  thereupon  the  case  was  passed  to  the 
supreme  court. 

BriyJiam  &  McFarland^  for  plaintiff.  P.  K.  Oleed^  for  defendants. 

Ross,  J.     If  it  was  necessary  to  indorse  the  names  of  the  husbands  of 


Digitized  by 


Google 


Vt]  BATCHELDkB  V.  Jenness.  721 

Mrs.  Clayton  and  Mrs.  Smith  with  their  names  as  prosecutors  upon  the 
writ  —  in  regard  to  which  no  decision  is  made — the  defect  arising 
therefrom  could  be  taken  advantage  of  only  by  plea  in  abatement.  1 
Chitty,  33;  Probate  CouH  v.  /Strong,  24  Vt.  146. 

A  motion  to  dismiss  would  not  reach  the  defect,  if  any,  as  it  does  not 
appear  from  the  record.  The  husbands  were  required  to  join,  if  at  aU, 
because  of  the  marital  relation.  The  wives  being  the  heirs  to  the  estate 
to  whom  their  shares  of  the  estate  under  our  statute  descended  as  their 
sole  and  separate  property,  were  the  real  prosecutors.  As  the  pleadings 
stood,  the  wives  nad  the  right  to  stand  prosecutors  without  their  hus- 
bands joining  them.  Hence,  the  defendants  were  not  legally  injured 
by  allowing  the  husbands'  names  to  be  indorsed  with  those  of  their 
wives  as  prosecutors  upon  the  writ. 

There  was  no  foundation  in  fact  for  the  motion  to  dismiss  because 
the  name  of  the  person  to  whom  leave  was  granted  to  prosecute  was  not 
indorsed  upon  the  back  of  the  writ.  The  leave  was  granted  to  Mr. 
McFarlana  as  the  attorney  of  the  heirs.  This  was  granting  leave  to 
the  heirs,  the  widow  anfl  two  daughters,  and  not  to  the  attorney  as  an 
individual.  The  attorney  is  the  hand  of  his  principal.  He  speaks  and 
acts  in  the  principal's  name  and  stead.  Hence  no  leave  was  granted  to 
Mr.  McFarland  as  an  individual  to  prosecute  the  bond.  The  leave  was 
to  those  whom  he  represented,  the  heirs  of  Jonas  Moore's  estate.  There 
was  no  error  in  the  action  of  the  county  court  in  overruling  the  motions 
to  dismiss. 

II.  The  demurrer  admits  the  facts  set  forth  in  the  defendants'  plea. 
Among  these  are  the  facts  that  no  person  injured  by  the  breach  of  the 
bond  ever  applied  to  the  probate  court  for  leave  to  prosecute  the  bond, 
and  that  the  probate  court  never  granted  such  leave  to  anv  person 
injured,  or  claiming  to  be  injured,  by  the  breach  of  the  bond.  With 
these  facti^  admitted  it  follows  that  the  prosecution  is  either  by  the  pro- 
bate court  of  its  own  motion,  or  at  the  instance  of  a  person  who  haa  no 
right  to  prosecute  the  bond,  neither  of  which  would  be  lawful.  Probate 
Court  V.  BraAnard,  48  Vt.  620 ;  Probate  Court  v.  Hull,  58  id.  306. 

The  county  court  was,  therefore,  in  error  in  adjudging  the  defendants' 
plea  insuflScient  on  demurrer.  It  does  not  make  the  plea  insufficient 
that  the  facts  thus  admitted  by  other  papers  in  the  case  were  shown  to 
be  false.  To  have  shown  their  falsity,  the  plaintiflE  should  have  traversed 
the  plea. 

For  this  cause  the  judgment  of  the  county  court  is  reversed  and  the 
cause  remanded  with  leave  to  the  plaintiff  to  withdraw  his  demurrer, 
and  to  reply  to  the  defendants'  plea,  and  for  the  case  to  be  proceeded 
with. 

Judgment  reversed. 


Vol.  vm.— W 
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SUPREME  COURT  OF  PENNSYLVANIA. 


Appeal  of  Charles  Kiohardson  et  al. 

October  4,  1886. 

Will — Legacy — Vesting. 

Tbe  residuary  clause  of  a  testator's  will  was  as  follows  :  "  Sixth  —  And  as  to 
all  the  rest,  residue  and  remainder  of  my  estate,  real  and  personal,  wheresoeTer 
situate,  I  do  give,  devise,  and  bequeath  the  same  to  my  said  beloved  wife,"  B.. 
**  for  the  term  of  her  natural  life,  and  upon  the  decease  of  my  said  wife,  I  do 
order  and  direct  that  all  the  said  residue  and  remainder  of  my  estate  be  sold  by 
my  executor  and  that  after  paying  the  aforenamed  bequests,  it  is  my  will,  and 
I  do  order,  that  the  moneys  arising  therefrom,  and  so  remaining,  shall  be  divi4ed 
between  my  children,"  C,  D.,  E.,  F.,  G.,  H.,  and  I.,  share  and  snare  alike,  and  if 
any  of  my  said  last-named  children  be  deceased,  leavinff  issue,  then  it  is  my  will 
that  the  share  the  parent  would  have  been  entitled  to,  If  living,  shall  go  to  sudi 
issue."  Held,  the  interests  of  the  children  named  in  the  residuary  claaae  were 
vested. 

Appeal  f  rora  thfe  decree  of  the  court  of  common  pleas,  No.  2,  of 
Philadelphia  county. 

William  Richardson  died  in  1855,  seized  of  certain  realty,  and  leav- 
ing a  will  dated  December  15,  1854,  and  proved  January  25, 1855.  He 
left  surviving  Imu  a  widow,  Jane,  and  eight  children,  namely  :  John, 
Edward,  Charles,  William  Carman,  Benjamin,  Elizabeth  B.,  Emma  and 
Jane.  In  addition  to  these  legitimate  children  he  left  a  reputed  son, 
William. 

The  residuary  clause  of  his  will,  which  is  the  principal  clause  to  be 
regarded,  in  considering  the  questions  raised  in  the  case,  made  the  fol- 
lowing dispositions,  namely :  "  To  my  said  beloved  wife,  Jane  Richard- 
son, for  the  term  of  her  natural  life,  and  upon  the  decease  of  my  said 
wife,  I  do  order  and  direct  tiiat  the  said  remainder  of  my  estate  be  sold 
by  my  executor,  and  after  paying  the  aforenamed  bequests  it  is  my  will 
and  1  do  order  that  the  moneys  arising  therefrom  and  so  remaining  shall 
be  divided  between  my  children,  John,  Elizabeth  Berley,  Edward, 
Charles,  Emma,  William  Carman  and  Jane,  share  and  share  alike,  and 
if  any  of  my  said  last-named  children  be  deceased,  leaving  issue,  then  it 
is  my  will  that  the  share  the  parent  would  have  been  entitled  to  if 
living  shall  go  to  such  issue." 

The  testator's  widow  died  August  8,  1878.  His  daughter  Jane,  who 
had  intermarried  with  Augustus  W.  Boener,  died  March  6,  1874,  intes- 
tate and  without  issue,  leaving  her  husband  surviving.  The  testator's 
son,  Edward,  died  June  2,  1877,  intestate,  leaving  surviving  him  his 
widow,  Elizabeth  Richardson,  and  a  son,  William,  who  died  during 
minority,  unmarried,  without  issue,  March  3,  1878.  John,  testator's 
son,  died  December  8, 1878  —  after  the  death  of  the  testator's  widow- 
leaving  a  will  proved  December  12,  1878,  by  which  he  disposed  of  all 
his  property. 

Eimma  Walton  died  June  23,  1881,  leaving  a  will,  whereby  she 
appointed  William  L.  Dilkes  her  executor. 

The  open  questions  between  the  parties  here  [which  was  a  proceeding 
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in  equity]  were  those  relating  to  the  Boerner  interest  and  the  Edward 
Eichardfion  charge,  to-wit :  whether  they  were  vested  or  contin- 
gent? 

The  following  is  an  extract  from  the  report  of  Mr.  George  Tucker 
Bispham  [Master], 

"  There  are  two  general  questions  which  are  to  be  passed  upon  in  decid- 
ing the  rights  of  the  parties  to  this  controversy. 

^^  First.  Was  the  interest  of  the  children  of  the  testator  a  vested 
one  during  the  life-time  of  the  widow ;  and,  secondly j     .     .     . 

"The  nrst  question,  while  not  possibly  free  from  difficulty,  may 
nevertheless  be,  perhaps,  properly  decided  in  the  light  of  one  or  two 
general  and  well-settled  prmciples,  and  of  a  few  authorities  in  this  State. 
.  "  We  start  with  the  general  rule  that  bequests  are  to  be  treated  as 
vested,  rather  than  contingent,  if  the  language  of  the  instrument  is 
capable  of  admitting  such  a  construction. 

"  It  is  also  a  well-established  rule  that  where  beneficiaries  are  men- 
tioned by  name,  the  doctrine  of  survivorship  does  not  ordinarily  apply, 
although  it  is  true  that  the  mere  fact  that  the  beneficiaries  are  named 
does  not  necessarily  include  that  doctrine. 

"  It  is  further  to  be  noted  in  the  present  case,  that  the  residuary 
clause  of  the  will  is  distinguished  by  the  absence  of  certain  phrases,  the 
construction  of  which  by  the  courts  has  not  always  been  uniform,  but 
which  mijriit  indicate  a  contingent  gift ;  thus,  in  the  bequest  to  his 
children,  William  Kichardson  makes  no  use  of  any  such  expression  as, 
*  all  my  children  who  shall  be  then  living,'  *  all  the  children  that  shall 
then  be  living,  and  the  lawful  issue  of  such  as  may  then  be  deceased,' 
and  the  like.  These  forms  of  expression  have  often  been  held  to  sig- 
nify contingencies,  and  perhaps  just  as  often  the  contrary.  See  McBriae 
V.  Smithy  4  P.  F.  S.  245  ;  Buzbtfs  AppedL  2  id.  3 ;  Jbillerfs  Appeal^ 
2  Norr.  462;  Schwerhents  Estate^  40  L.  1.  194;  Appeal  of  Lumbei^- 
mam!%  BcmTCj  13  W.  N.  0.  191 ;  Mandersoii  v.  LukenSy  11  Har.  31 ; 
Womroth  V.  McComiick,  1  P.  F.  S.  607 ;  Crawfc^d  v.  Ford,  7  W.  N. 
C.  532 ;  Laouerenn^a  FlstaU^  12  id.  110. 

"  Their  absence,  however,  is  worthy  of  note  as  furnishing  an  argu- 
ment in  favor  of  the  vested  character  of  the  interest. 

"  There  is  in  other  words  in  the  will  under  consideration,  no  language 
which,  on  its  face,  suggests  a  gift  to  persons  who  shall  be  alive  at  a 
specified  tipie. 

**  The  case  is  in  substance,  so  far  as  the  first  words  in  the  residuary 
clause  are  concerned,  the  present  gift  to  children  with  the  time  of  dis- 
tribution postponed.  That  such  postponement  will  not  interfere  with 
the  present  vesting  or  the  gift  must  now  be  considered  as  thoroughly 
settled.  See  Womralh  v.  McCormichy  4  P.  F.  S.  504 ;  Mcmderaon  v. 
LuJcenSy  2  Har.  31 ;  Crawford  v.  Ford,  7  W.  N.  C.  532 ;  Zagtcerenne's 
Fstate,  12  id.  110. 

"  The  question  then  is,  do  the  subsequent  words  modify  the  intention 
thus  gathered  from  the  first  part  of  the  sentence  ? 

"Tne  fact  that  there  is  no  gift  to  the  children,  other  than  that  found 
in  the  direction  to  the  executors  to  distribute  in  futuro,  vrill  not  pre- 
vent the  immediate  vesting  when,  as  in  this  case,  the  gift  is  postponed 
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only  to  accommodate  the  estate  by  enabling  it  to  meet  the  burden 
imposed  by  the  gift  to  the  first  taker.  See  2  Wms.  Exrs.  1344 ; 
McClur^B  Appeal,  22  P.  F.  S.  414. 

"  Nor,  in  my  judgment,  does  the  added  gift  to  any  deceased  donee 
leaving  issue  vary  this  construction ;  that  only  defines  the  quantity  of 
estate  and  refers  to  the  succession  of  the  interest.  Wormroth  v. 
McCormick.,  4  P.  F.  S.  604;  Crawford  v.  Ford,  TW.H.  0.532; 
Laguerenne^a  Estate,  12  id.  110 ;  ScweiherCs  Trust,  40  L.  Int. 
194. 

"  I  do  not  think,  therefore,  that  either  the  postponement  or  the  gift, 
nor  the  fact  that  there  is  no  gift  to  children  other  than  that  found  in 
the  direction  to  the  executor  to  distribute  infutv/ro,  nor  the  added  ^ft 
to  issue  of  any  deceased  donee,  leaving  issue,  renders  the  estate  contin- 
gent under  the  antliorities  above  referred  to. 

"  But  it  is  to  be  seen  whether  from  the  entire  language  of  the  resid- 
uary bequest  there  can  be  gathered  an  intention  on  the  part  of  the 
testator  to  limit  the  ultimate  beneficiaries  to  such  of  his  children  as 
should  be  alive  at  a  certain  time,  or  should  answer  a  certain  description, 
because  if  no  such  intention  can  be  gathered  from  the  general  scope  of 
the  residuary  bequest,  the  will  is  to  be  construed  as  giving  what  the 
disposing  words  under  the  above  authorities  would  seem  to  assert^ 
namely,  an  absolute  vested  estate  to  the  parties  named  in  it. 

"  It  was  argued  that  the  general  intent  of  the  testator  was  to  benefit 
a  class,  the  constituents  of  which  were  to  be  the  survivors  of  certain 
named  children,  who  shall  be  living  at  the  death  of  the  widow,  but  I 
do  not  think  that  the  argument  in  this  case,  that  the  legacies  are  to  be 
considered  as  given  to  the  named  children  as  a  class,  is  a  SQund  one.  I 
do  not  see  any  thing  to  take  this  residuary  gift  out  of  the  rule  that 
children  named,  take  as  individuals  and  not  as  a  class.  See  2  Jarm.  WiUs, 
701,  and  cases  there  cited. 

"  The  only  other  question  remaining  to  be  considered  under  this 
branch  of  the  case  is,  whether  the  dying  without  issue  constitutes  a 
condition  subsequent,  or  a  divesting  contingency. 

"It  is  to  be  noticed  that  whatever  contingency  existed  in  this  respect 
is  inferential,  nothing  of  the  kind  being  expressly  stated  in  the 
will. 

**  It  would  have  been  very  easy,  as  was  done  in  PatersorCs  Aj^peai, 
7  Norr.  397,  for  the  testator,  if  he  had  wished  to  do  so,  to  have  indicated 
in  his  will  that  the  death  of  any  child  without  issue  would  hrf^e  the  eflFect 
of  divesting  the  estate  of  the  parent  bv  casting  it  upon  the  survivors. 

"  In  the  absence  of  such  express  divesting  contingency  one  onght 
not  to  be  inferred.  See  Orayv.  Garman,  2  Hare,  268 ;  Sali^mry  v. 
Petty,  3  id.  86 ;  cited  in  2  Wms.  Exrs.  1359 ;  Laguerenn^s  EfSate, 
12  W.  N.  C.  110. 

"  I  am,  therefore,  of  the  opinion  that  the  interest  of  Jane  Boener 
was  vested  during  the  life-time  of  the  widow,  and  that  the  interest  of 
Edward  Richardson  was  likewise  so  vested." 

The  master  further  reported  that  a  decree  should  be  entered  dis- 
missing the  bill.  To  this  report  exceptions  were  filed,  whereupon  the 
court  entered  the  decree  reported  by  the  master. 
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WaU&r  Mvrphyy  Robert  H,  Hinckley  and  George  Jvmkiuy  for  appel- 
lants. First,  The  appellants  contend  that  the  gift  is  contingent,  because 
there  is  really  no  substantive  gift  of  the  property  to  the  children  in 
positive  words  of  cift,  but  merely  a  direction  that  it  shall  be  paid  to  them 
at  a  certain  time,  mereby  importing  that  if  they  are  not  alive  to  receive 
it  at  that  time,  it  shall  not  be  theirs.  It  is  well  settled  that  where 
there  is  no  antecedent  absolute  gift  of  a  future  legacy,  independent  of 
a  direction  and  time  of  payment,  the  legacy  is  contingent.  Moore  v. 
Smithy  9  "Watts,  403 ;  Leaks  v.  Bobinson^  2  Merivale,  363 ;  Ajppeal  of 
The  Lumlermen'8  Bank,  13  W.  N.  0.  191. 

This  rule  is  suspended  in  cases  where  the  interest  of  the  fund 
bequeathed  is  in  the  meanwhile  payable  to  the  legatees ;  but  such  is 
not  the  case  here. 

Second,  The  gift  was  to  the  testator's  children,  not  as  individuals, 
but  as  a  class ;  and  not  to  the  class  as  it  existed  at  the  time  of  his 
death,  but  to  the  class  restrictively  defined  by  survival  of  the  life 
tenancy.  The  class  from  which  this  selection  of  survivors  was  to  be 
made  was  the  class  of  the  testator's  legitimate  and  otherwise  unpro- 
vided for  children.  It  is  clearly  the  t^tator's  intention  to  make  his 
children  objects  of  his  regard,  simply  as  his  children,  and  not  as  so 
many  individuals ;  and  but  for  the  peculiar  circumstances  of  the  case 
he  would  have  in  aU  probability  made  the  gift  simply  "to  my  children," 
etc.,  without  mentioning  their  names.  The  sole  reason  the  testator 
had  for  mentioning  his  children  by  name  was,  that  he  might  thereby 
exclude  from  his  general  provision  for  the  children  his  illegitimate  son, 
William,  to  whom,  both  for  that  reason  and  because  he  had  already 
made  special  provision  for  him  in  his  life-time,  and  by  his  will  also,  he 
did  not  wish  to  extend  the  same  bounty  as  to  the  others,  and  his  son 
Benjamin,  for  whom  he  also  had  made  other  provision.  To  these  sons 
the  testator  gives  specific  legacies  of  $500,  in  the  third  and  fourth 
clauses  of  his  will,  explaining  the  apparent  distinction  against  them 
which  he  thus  makes  by  stating  that  to  them  he  had  advanced  their 
shares  during  his  life-time. 

But  it  has  been  contended  that  the  gift  here  cannot  be  considered  a 
class  gift  because  the  beneficiaries  are  named.  It  is  perfectly  well 
settled,  however,  that  the  naming  of  some  of  a  class  of  children  —  or 
others  of  a  number  of  beneficiaries  —  does  not  by  any  means,  of  itself, 
render  the  gift  any  the  less  a  rift  to  a  class.  T?nus  in  Porter  v.  Fox, 
6  Sim.  485,  the  gift  was  to  the  testator's  grandchildren  and  to  his 
nephew,  T.  O. ;  in  Clark  v.  Phillips,  17  Jur.  886,  to  the  children  of 
A.,  the  children  of  B.,  and  to  D. ;  In  re  Stamhop^B  Trusts,  27  Beav. 
201,  by  name  to  four  of  the  testator's  five  living  daughters  and  their 
issue,  with  a  subsequent  provision  that  every  daughter  his  wife  might 
thereafter  have  should  [be  admitted ;  in  AspimmL  v.  Duckworth,  35 
Beav.  307,  to  a  nephew,  A.,  and  the  children  of  a  lately  deceased  sister. 
All  of  these  gifts  were  held  to  be  gifts  to  a  class.  Hoppcock  v.  Tucker, 
59  N.  Y.  202;  BoUes  v.  Smith,  39  Conn.  217;  Page  v.  GUbeH,  32 
Hun,  301.  Another  argument  strongly  in  favor  of  the  position  that 
the  gift  is  to  a  class  is  found  in  the  thoroughly-settled  principle  that  the 
law  always  favors  that  construction  of  a  will  whicn  would  prevent 
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intestacy  as  to  any  part  of  the  testator's  property.  Stehmcm  v.  Stehmartj 
1  Watts,  466 ;  Axford's  Estate,  2  W.  If.  C.  663  ;  Board  of  Mission^ 
Appeal,  91  Penn.  St.  607.  And  in  applying  this  principle  it  is  imma- 
terial that  no  alleged  intestacy  did,  as  a  matter  of  fact,  happen  to  occur, 
for  as  is  said  in  Jarm.  Wills,  469,  "  in  construing  wills  we  must  look 
indiflEerently  at  actual  and  possible  events."  Now,  nothing  in  the  con- 
struction of  wills  is  better  established  than  that  a  gift  to  an  individual 
lapses  by  the  death  of  that  individual  before  the  testator's,  while  if  the 
gift  be  to  a  class,  the  share  of  a  member  of  that  class  pre-deceasing  the 
testator  does  not  lapse,  but  inures  to  the  surviving  members.  Jarm. 
Wills,  623,  and  cases  cited.  It  must  be  again  called  to  the  attention  of 
the  court  at  this  point,  that  a  class  need  not  by  any  means  embrace  all 
of  a  natural  class.     The  language  of  our  courts  in  speakingof  such 

fifts  is  frequently  loose  and  inaccurate.  Clark^a  Estate,  14  W.  N.  C. 
4.  Now,  it  is  established  beyond  all  dispute  that  "  issue  "  in  a  limita- 
tion of  personal  property  take  as  purchasers,  the  reason  of  the  rule 
being  that  the  operation  of  law,  whenever  possible,  "  makes  real  estate 
descendible  and  personal  estate  distributable."  lie  WyncKs  TnistSy 
17  Jur.  688 ;  Myer^s  Appeal,  13  Wright,  111 ;  Sheet's  Estaie,  2  Smith, 
;  Snyder's  Appeal,  14  Norr.  174 ;  Claries  Estate,  14  W.  N.  C. 
94. 

Crawford  <&  Dallas,  for  appellee  Beniamin  Kichardson.  The  will 
works  a  conversion  as  to  the  realty  by  the  direction  to  sell  on  the  widow's 
death,  and  if  the  clause  would  give  a  vested  estate,  if  the  subject  were 
realty,  it  would  of  course  give  a  vested  interest  in  personalty.  McClur^s 
Appeal,  22  P.  F.  S.  421.  The  well-established  principles  that  the 
suDstance  and  not  the  form  of  the  gift  is  the  material  consideration  to 
determine  whether  it  is  vested  or  contingent — that  if  there  is  a  doubt  upon 
the  construction,  the  law  vests  the  gift  —  tliat  where  futurity  in  a  gift 
relates  not  to  the  substance  of  the  gift,  but  to  the  time  of  its  payment, 
and  there  is  an  antecedent  absolute  gift  of  a  life  estate  and  the  gift  in 
question  is  postponed  for  its  benefit,  to  let  it  in,  although  there  be  no 
other  gift  than  in  the  direction  to  pay  or  distribute  in  futuro,  the  gift 
is  vested — determined  in  supreme  court  in  McUlure's  Appeal,  22  P.  F. 
S.  415, 418,  419,  20,  to  deciao,  in  a  precisely  similar  case  to  the  present, 
that  a  gift  of  realty  to  a  wife  for  lite  and  on  her  death  *'to  be  sold  and 
equally  divided  amongst  my  nephews  and  nieces,  namely,"  and  naming 
them,  gave  them  a  vested  legacy  on  the  testator's  decease.  This  was 
aflSrmM  in  CJhesi  Appeal,  6  N"orr.  364,  Mr.  Justice  Shabswood  there 
statinff  that  Mr.  Justice  Williams'  opinion  in  McCluris  Appeal  was 
an  elaborate  and  exhaustive  opinion  on  the  subject.  This  construction 
as  to  realty  was  assumed  in  Cot^s  Appeal,  29  r.  F.  S.  235.  Nor  does 
the  added  gift  to  issue  of  any  deceased  donee  leaving  issue,  vary  this 
construction.  That  only  defines  the  quantity  of  estate,  and  refers  to 
the  succession  of  the  interest.  Womralh  v.  McCormich,  1  P.  F.  S. 
604 ;  Crawford  v.  Ford,  7  W.  N.  C.  632,  and  Laguerem^s  Estate,  12 
id.  110.  ifhe  appellants  are  in  error  in  stating  that  in  each  of  these 
cases  the  subiect  was  realty.  On  the  contrary,  in  each  of  them  the 
gifts  in  question  were  of  a  residue  of  both  personalty  and  realty.    And 
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the  appellants  are  also  in  error  in  stating  that  Womrath  v.  McCormick 
was  tacitly  overruled  in  the  Appeal  of  the  Luinhermen^s  Bcmk^  13 
W.  K  C.  191,  and  Barger^s  Appeal^  4  Out.  239.  In  the  Lxcmler' 
merCB  Bank  Appeal  the  gift  was  to  children  then  liviug,  and  decided 
expressly  upon  the  authority  of  McBride  v.  Smyth,  4  P.  F.  S.  248, 
and  previous  cases ;  which  last  case  and  jFairfaoci^s  Appeal,  13  W.  N. 
C.  274,  decide  that  it  is  only  where  the  gift  is  to  such  child  or  children 
or  individuals,  as  shall  attain  a  certain  age,  or  sustain  a  certain  charac- 
ter, or  do  a  particular  act,  or  be  living  at  a  certain  time,  without  any 
distinct  gift  to  the  whole  class  preceding  such  restrictive  description,  so 
that  the  uncertain  event  forms  part  of  the  description  of  the  person  to 
take,  that  a  different  construction  obtains,  following  the  established 
rule  expressed  in  Smith's  Executory  Interests,  page  281.  The  term 
"  class,"  applied  to  a  gift  involving  survivorship  and  upon  the  question 
of  vesting,  "  is  applicable  only  to  the  case  of  a  plurality  of  persons  com- 
prised under  one  general  description,  indefinite  in  number  and  indi- 
vidually undistinguished  by  name  or  particular  description."  Lord 
Langdale,  in  Burnett  v.  naakerjield,  11  Beav.  525.  Therefore,  if  a 
testator,  in  a  gift  to  children,  or  any  plurality  of  persons  comprised 
under  one  general  description,  names  them  —  hain  v.  Lescher,  11  Sim. 
397;  Burnett  v.  Baskerfidd,  11  Beav.  525;  In  re  HulVs  Estate,  21 
id.  314 ;  CreaweU  v.  Cheslyn,  2  Eden,  123 ;  In  re  CHhson,  2  Johns.  & 
Hera.  656;  MoClur^a  Appeal,  22  P.  F.  S.  421;  WiUiams  v.  iT^,  2 
id.  333  —  or  only  specifies  their  number,  as  to  the  five  children  of  A. 
—  Greswell  v.  Uheslyn,  2  Eden,  123 ;  In  re  Smithes  Trusts,  9  Ch.  D. 
117 ;  In  re  Stam field,  15  id.  84  —  this  is  a  designatio  personarum^  and 
not  a  gift  to  a  class,  and  of  course  without  survivorship.  Sir  W.  Page 
Wood,  Y.  C,  said.  In  re  Gibson,  that,  with  the  exception  of  Knight  v. 
Gould,  2  My.  &  K.  295,  where  the  gift  to  three  executors  by  name 
and  office  was  held  to  be  a  gift  to  them  as  a  class,  passing  to  the  two 
survivors,  because  given  as  a  reward  for  performing  tbeir  office,  and 
the  office  being  joint,  their  reward  should  be  joint,  he  knew  of  no  (;ase 
of  a  gift  to  persons  "hereinbefore"  or  "hereinafter"  "named"  or 
"  mentioned  "  m  which  the  gift  was  held  to  be  to  a  class,  involving 
survivorship.  And  in  this  will  the  words  of  distribution  "  share  and 
share  alike "  also  strengthen  the  intent.  A  gift  of  aliquot  shares  to 
several  as  tenants  in  common  is  not  to  a  class.  Hamsey  v.  Shelmer- 
dine,  L.  E.,  1  Eq.  129. 

B,  Sharkey,  for  Elizabeth  A.  Richardson,  an  appellee. 

Tbunket,  J.  It  is  admitted  that  the  sole  question  is,  was  the  interest 
of  the  children  of  the  testator  a  vested  one,  during  the  life  of  the 
widow  ?  The  opinion  of  the  learned  master  well  expresses  all  that  need 
be  said  upon  this  question. 

Decree  affirmed  and  appeal  dismissed  at  costs  of  appellants. 
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Heck  v.  Borda« 

October  4, 1886. 

Lease  —  Tenancy  from  Year  to  Year— Tenancy  at  Will. 

A.,  by  a  lease  under  sale,  acknowledged  and  recorded,  demised  to  B.  an  iron 
furnace;  the  writing,  inter  alia,  contained  the  following:  **  The  lease  or  grant  to 
continue  as  long  as  the  said  party  of  the  first  part  receives  a  revenue  of  no  leas 
than  $1,0<>0  a  year  royalty  on  account  of  iron  made  or  on  account  of  iron  to  be 
made;  and  the  said  party  of  the  first  part  further  agrees  that  he  will  at  anytime 
within  three  years  of  this  date  sell  and  convey  ....  and  the  party  of  the 
first  part  further  agrees  that  he  will  allow  one-half  of  the  expense  of  patting  the 
furnace  in  working  condition,  provided,  however,  that  his  half  shall  not  exceed 
$1,250.  In  consideration  whereof  the  said  party  of  the  second  part  promises, 
agrees  and  binds  himself  to  pay  to  the  party  of  the  first  part  the  sum  of  fifty 
cents  per  ton  of  two  thousand  two  hundred  and  sixty -eight  pounds  for  each  and 
every  ton  he  may  make  at  said  furnace.     Payments  to  be  made  at  the  furnace 

office  on  or  before  the  fifteenth  day  of  each  month The  amount  to 

be  expended  in  putting  the  furnace  in  working  order,  the  half  of  which  as  here- 
tofore stated  is  not  to  exceed  $1,250,  is  to  be  paid  out  of  the  first  accruing  rent 
It  is  expressly  understood  that  in  case  the  party  of  the  second  part  fail  to  pay  to 
the  party  of  the  first  part  a  royalty  of  at  least  $1,000  a  year,  that  this  lease  stall, 

at  the  option  of  the  party  of  the  first  part,  become  null  and  void 

Should  this  lease  terminate  from  any  cause,  the  said  party  of  the  second  part 
agrees  to  leave  the  property  in  as  goGKl  condition  as  when  put  in  blast,  wear  and 
tear  excepted.  In  case  of  destruction  by  fire  or  storm,  necessitating  the  stoppage 
of  the  furnace,  the  repairs  of  the  same  will  be  a  matter  of  mutual  agreement 
In  case  of  stoppage,  the  party  of  the  second  part  agrees  to  furnish  a  watchman, 
or  protect  the  property  by  insurance."    Held  to  be  a  lease  from  year  to  year. 

Error  to  the  court  of  common  pleas,  No,  3,  of  Philadelphia  county. 

This  was  an  action  of  covenant  brooffht  by  a  lessor  against  a  lessee  for 
a  loss  by  fire.  The  court  below,  concluding  that  the  lease  created  an 
estate  at  will  only,  and  an  assignment  by  the  defendant  prior  to  the  fire 
had  put  an  absolute  end  to  it,  entered  a  nonsuit. 

J.  Howard  Gendelly  for  plaintiff  in  error.  It  may  be  conceded 
that  an  estate  at  will  is  so  infirm  in  its  nature  that  it  cannot 
be  assigned,  but  an  assignment  with  notice  to  the  landlord  puts 
an  end  to  it.  But  this  rule  applies  only  to  estates  at  will  of 
the  simplest  kind,  that  is,  to  those  wnich  are  absolutely  terminable  at 
any  time,  at  the  mere  will  or  caprice  of  either  party  without  prior 
notice,  according  to  the  defioition  in  Co.  Litt.  55a.  Any  strenMhening 
whatever  of  the  tenant's  estate  will  give  him  an  interest  which  can  te 
assigned.  No  one,  for  instance,  doubts  the  assignability  of  an  estate 
from  year  to  year.  Taylor  Landl.  and  Ten.,  §  58 ;  4  K<ent  Com.  114. 
There  is  nothing  in  the  words  of  the  lease  or  in  the  mode  of  creatinff 
the  estate  to  prevent  it.  The  words  "lease,"  "lessor,"  "lessee," 
^'  demise,"  "  grant,  "  etc.,  etc.,  apply  to  estates  for  life  as  well  as  to 
those  for  years,  etc.  2  Blackst.  317-318;  Litt.  57;  Co.  Litt  42b. 
Where  no  definite  term  is  mentioned,  the  grant  is  construed  to  convey 
the  largest  estate  possible,  i,  ^.,  where  there  are  no  words  of  inheritance, 
an  estate  for  Ufe.  2  Blackst.  Com.  120-121 ;  4  Kent  Com.  25 ;  Tay- 
lor Landl.  and  Ten.,  §  52.  This  rule  is  of  course  subject  to  the  quali- 
fications that  the  statute  of  frauds  is  complied  with,  and  that  there  is 
liverjr  of  seizin  or  its  equivalent.  Ever^  indefinite  estate  is  an  estate 
for  hfe,  although  it  may  terminate  earlier,  even  if  the  termination  is  by 
the  act  or  default  of  the  lessee.     This  rule  is  quoted  in  all  the  text- 
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books  from  2  Blackst.  121 ;  Co.  Litt.  42a.  If  a  man  make  a  lease  of  a 
manor  that  at  the  time  of  the  lease  is  worth  £20  per  annum  to  another, 
till  £100  be  paid,  in  this  case,  because  the  annual  profits  of  the  land 
are  uncertain,  he  hath  an  estate  for  life.  This  passage  from  Co.  Litt. 
is  cited  aa  law  in  all  the  text-books.  Woodfall  Landl.  and  Ten.  (5th 
Lond.  ed.,  1843)  YO ;  Taylor  Landl.  and  Ten.,  §  53;  Wood  Landl. 
and  Ten.,  §  56 ;  4  Kent  Com.  26 ;  Bisset  Estates  for  Life,  7 ;  Cruise 
Keal  Prop.  106,  §§  6-8  ;  1  Washb.  Eeal  Prop.  88-9.  The  American 
decisions  fully  support  the  text. 

A  lease  to  a  tenant  as  long  as  he  may  desire  to  use  the  house  for  a 
drug  store  creates  an  estate  for  life,  .determinable  by  failure  to  use  it. 
Thomas  v.  Thomas,  2  C.  E.  Gr.  ri7  K  J.  Eq.)  356.  So,  a  lease 
during  the  time  that  salt  works  should  be  erected  and  used  on  the  land, 
creates  an  estate  for  life,  subject  to  be  defeate<l.  Hurd  v.  Cushing,  7 
Pick.  169.  The  introduction  of  words  of  inheritance  would  make  the 
estate  a  fee-simple  determinable.  A  demise  to  A.  B.,  his  heirs  and 
assigns,  for  such  time  as  he  pays  rent,  etc.,  is  a  perpetual  lease.  On 
default,  the  lessor  only  and  not  the  lessee  may  elect  to  consider  it  for- 
feited. Folts  V.  Huntley,  7  Wend.  210.  Lease  for  one  hundred  years, 
with  provision  that  the  lessee,  his  heirs  and  assigns,  may  hold  the  prem- 
ises so  long  as  he  and  they  shall  think  proper  after  the  expiration  of 
the  term,  at  the  same  rent,  is  not  determinable  by  the  lessor  after  the 
end  of  the  term  ;  at  least  not  without  making  compensation  for  improve- 
ments. Lewis  V.  Effinger,  6  Casey,  281.  See  p.  286.  If  we  are  wrong 
respecting  the  life  interest,  this  is  at  least  an  estate  from  year  to  year, 
and  therefore  assignable.  Taylor  Landl.  and  Ten.,  §  58;  4  Kent  Com. 
1 14.  "  At  this  day  a  tenancy  at  will  cannot  arise  without  express  grant 
or  contract.  All  general  tenancies  .  .  are  by  implication  and  con- 
structively from  year  to  year."  2  Preston  Abstracts  of  Title,  25.  What 
express  words  are  in  this  lease  reducing  the  term  from  such  an  estate  to 
one  at  will  only?  "The  presumption  is  that  it  is  from  year  to 
year."  Wood  Landl.  and  Ten.,  §  22,  p.  66.  What  is  there  to  meet  this 
presumption  ?  The  Pennsylvania  cases  are  just  as  strong :  "A  ten- 
ancy at  will  exists  only  nominally  and  is  in  fact  a  tenancy 
from  year  to  year."  Loga/n  v.  Herron,  8  S.  &  K.  473;  Clark  v. 
Smith,  1  Casey,  137.  In  no  authority  is  the  rule  stated  weaker  than 
in  Taylor  Landlord  and  Tenant,  sections  55,  59  and  61,  in  which  it 
is  said  in  substance  that  if  any  circumstances,  payment  of  rent  or  other- 
wise, appear  referable  to  an  annual  holding,  the  term  is  from  year  to 
year,  ana  not  at  will.  It  is  admitted  to  be  a  breach  of  the  covenant  to 
restore  in  good  condition,  unless  that  covenant  is  affected  by  a  subse- 
quent clause.  Hoy  v.  Molt,  10  Norr.  88.  A  covenant  to  repair  is 
neither  superseded,  nor  qualified,  nor  restricted  as  to  amount  by  a  cove- 
nant to  insure  for  a  specified  amount.  Dighy  v.  Atkinson,  4  Campb. 
275.  Where  a  matter  is  peculiarly  within  the  knowledge  of  the  other 
party,  he  must  prove  it.   Greenl.  Ev.,  §§  74  and  79. 

Oraw/ord  cfe  Dallas,  for  defendant  in  error.     "  Leases  for  an  uncer- 

tain  time  sirevrima  facie  leases  at  will."     Wood  Landl.  &  Ten.  (ed. 

1881)  32.     The  reservation  of  a  yearly  rent  is  not  inconsistent  with 

a  tenancy  at  wilL  Pabke,  B.,  in  Dixie  v.  Davis,  7  Exch.  Ch.  89,  refer- 
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ring  to  Co.  Litt.  556  ;  Walh&r  v.  GUes,  6  C.  B.  662 ;  and  Pollock,  Ch. 
C,  in  Dixie  v.  Davis  ;  Murray  v.  CherringUm^  99  Mass.  229 ;  Asfdey 
V.  Warner  J  11  Gray,  43;  Gardner  v.  Ilazleton^  121  Mass.  494;  iSay  v. 
Stoddurd,  27  Ohio,  478 ;  Effinger  v.  Z^z^jw,  8  C.  367.  Notwithstand- 
ing the  prevalent  theory  that  the  general  rale  is  well  expressed  by  say- 
ing that  the  burden  of  proof  lies  on  the  party  who  asserts  the  affirma- 
tive of  the  issue,  yet  the  true  view  is  that  the  burden  is  upon  the  party 
undertaking  to  prove  a  point.  Whether  the  party  desiring  the  judg- 
ment of  the  court  asserts  an  affirmative  or  a  negative  proposition,  on 
him  lies  the  burden  of  proof.  And  such  is  the  Koman  law.  Whart 
Ev.  (2d  ed.V  §§  353-4-5.  Whenever  the  plaintiff  bases  his  action  on  a 
negative  allegation,  the  burden  is  on  him  to  prove  such  allegation.  Id., 
note  1,  page  303,  where  see  collection  of  cases  to  that  effect  The  burden 
is  properly  on  the  actor.  If  he  undertake  to  make  out  a  case,  whether 
affirmative  or  negative,  this  case  must  be  made  out  by  him,  or  judgment 
must  go  against  him.  Hence  it  may  be  stated  as  a  test,  admittmg  of 
universal  application,  that  whether  the  proposition  be  affirmative  or 
negative,  the  party  against  whom  judgment  would  be  given  as  to  a 

E articular  issue,  supposing  no  proof  to  be  offered  on  either  side,  has  on 
im,  whether  he  be  plaintiff  or  defendant,  the  burden  of  proof  which 
he  must  satisfactorily  sustain.  Id.,  §  357,  and  lon^list  of  cases  referred 
to  there;  1  Phil.  Ev.  *812,  quoting  Aldekson,  B.,  as  thus  expressing 
the  surest  test  in  Amos  v.  Ilughes^  1  M.  &  R.  464,  or  as  he  expressed 
it  in  Mills  v.  Barber^  1  M.  &  W.  427,  examine  whether  if  the  particu- 
lar allegation  to  be  proved  were  struck  outof  the  pleading  there  would 
or  not  be  a  defense  to  the  action  or  opposite  pleading.  Thus  a  partv 
alleging  breach  of  warranty  must  prove  the  breach.  Peck  v.  Hough- 
talingy  35  Mich.  127 ;  Soward  v.  Leggattj  7  C.  &  P.  615  ;  Belcher  v. 
Mcintosh,  8  id.  720 ;  Osborne  v.  Thompson,  9  id.  337 :  ShOcock  v.  Pass- 
more,  7  id.  291 ;  Bell  v.  Reed,  4  Binn.  127 ;  Chambers  v.  Jacques,  4 
B.  39 ;  Saa^tweU  v.  Wilcox,  8  H.  117 ;  HvUbard  v.  Wheeler,  5  id.  425 ; 
PaUerson  v.  Bamk,  4  W.  &  S.  42. 

Stebbett,  J.  This  action  of  covenant  by  lessor  against  lessee,  for 
damages  by  fire,  is  based  on  the  two  following  covenants  in  the  lease, 
viz.:  1st.  "  Should  this  lease  terminate  from  an;y^  cause  the  said  party  of 
the  second  part  agrees  to  leave  the  property  in  as  good  condition  as 
when  put  in  blast,  wear  and  tear  excepted."  2d.  "In  case  of  stoppage 
the  party  of  the  second  part  agrees  to  furnish  a  watchman,  or  protect 
the  property  by  insurance." 

The  lease  under  seal,  dated  January  17,  1882,  was  dnly  executed, 
acknowledged  and  recorded.  After  describinfj  the  demist  premises, 
consisting  of  about  fifteen  acres  of  land,on  which  were  erected  a  blast 
furnace  and  other  buildings  used  in  connection  therewith,  the  lease  pro- 
vides as  follows :  "  This  lease  or  grant  to  continue  as  long  as  the  said 
party  of  the  first  part  receives  a  revenue  of  no  less  than  $1,000  a  year 
royalty  on  account  of  iron  made,  or  on  account  of.  iron  to  be  made ;  and 
the  said  party  of  the  first  part  further  agrees  that  he  will  at  any  time 
within  three  years  of  this  date,  sell  and  convey  by  good  and  sufficient 
warranty  deeds,  all  of  the  above-described  property  for  the  sum  of 
twenty  thousand  dollars  ($20,000),  payable,  etc.,     .    .    .    ;  and  the 
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party  of  the  first  part  further  agrees  that  he  will  allow  one-half  of  the 
expense  of  putting  the  furnace  in  working  condition,  provided,  how- 
ever, that  his  half  shall  not  exceed  $1,250.  In  consideration  thereof 
the  lessee  agrees  to  pay  "  fifty  cents  per  ton  of  twenty-two  hundred  and 
sixty-eight  pounds  lor  each  and  every  ton  he  may  make  at  said  furnace. 
Payments  to  be  made  at  the  furnace  office  on  or  before  the  fifteenth 
day  of  each  month." 

"  The  amount  to  be  expended  in  putting  the  furnace  m  working 
order  (the  half  of  which,  as  hereinbefore  stated,  is  not  to  exceed 
$1,250),  is  to  be  paid  out  of  the  first  accruing  rent." 

•*  It  is  also  expressly  understood  that  in  case  the  party  of  the  second 
part  fail  to  pay  to  the  party  of  the  first  part  a  royalty  of  at  least  $1,000 
per  year,  this  lease  shall,  at  the  option  of  the  party  of  the  first  part, 
become  null  and  void." 

If  the  lease  gave  defendant  no  greater  interest  m  the  premises  than 
a  mere  tenancy  at  will,  it  must  be  conceded  the  judgment  of  nonsuit 
was  rightly  entered ;  but,  on  the  other  hand,  if  it  is  vested  in  him  at 
least  a  tenancy  from  year  to  year,  as  we  think  it  did,  the  case  should 
have  been  submitted  to  the  jury  on  the  evidence  tending  to  prove  the 
breaches  of  covenant  declared  on.  It  is  unnecessary  to  refer  to  the  evi- 
dence  tending  to  sustain  the  breaches  assigned.  Suffice  it  to  say,  the 
testimony  on  that  subject  is  quite  sufficient  to  have  warranted  its  submis- 
sion to  tne  jury. 

The  provisions  of  the  lease,  above  quoted,  clearly  show  it  was  intended 
to  create  at  least  a  tenancy  from  jear  to  year.  It  is  to  continue  as  long 
as  the  royalty  of  $1,000  a  year  is  paid.  The  express  authority  to  ter- 
minate the  lease  in  the  event  of  non-payment  of  the  minimum  annual 
royalty  tends  also  to  exclude  the  inference  of  power  to  terminate  it  at 
will.  It  cannot  be  an  estate  at  will  unless  terminable  at  the  will  of 
either  party.  The  provision  for  expending  twenty-five  per  cent  more 
than  the  first  year's  minimum  royalty  in  putting  the  furnace  in  work- 
ing order,  also  shows  conclusively  that  a  tenancy  at  will  was  not  con- 
templated by  the  parties.  The  lease  given  in  evidence  should  have 
been  construed  to  be  a  lease  from  year  to  year,  and  the  case  should 
have  been  submitted  to  the  jury  on  the  evidence  tending  to  prove 
breaches  of  covenant  on  the  part  of  the  lessee. 

Judgment  reversed  and  a  procedendo  awarded. 

Appeal  of  Bobebt  Corson,  Exboutob,  Etc. 

October  4,  1886. 
Insurance— Insxtbablb  Interest—  Debtor  and  Creditor—  Speculativb  Insur- 
ance —  Wagering  Policy. 

Although  a  policy  of  life  insojrance  is  not  like  a  fire  or  marine  policy,  a  mere 
contract  of  indemnity,  but  a  contract  to  pay  a  certain  sum  of  money  in  the  event 
of  death,  yet  the  assured  is  not  entitled  to  nis  action  on  the  policy  nnless  he  had 
as  the  ba^  of  his  contract  an  interest  in  the  subject-matter  insured. 

An  insurable  interest  is  not  necessarily  a  definite  pecuniary  interest,  such  as  is 
recognized  and  protected  at  law,  it  may  be  contingent,  restricted  as  to  time,  or 
indeterminate  in  amount,  but  it  must  be  actual,  such  as  will  reasonably  justify  a 
weU -grounded  expectation  of  adyanta^^,  dependent  upon  the  life  insurod,  so  that 
the  purpose  of  the  party  effecting  the  insurance  maybe  to  secure  that  advantage, 
and  not  merely  to  put  a  wager  upon  human  life. 
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A  wife  has  an  insurable  interest  in  the  life  of  her  husband  and  the  husband  in 
the  life  of  iiis  wife,  a  single  woman  under  contract  to  marrj  in  the  life  of  her 
intended  husband,  a  parent  in  the  life  of  a  child,  and  a  child  in  the  life  of  a 
parent,  a  brother  in  the  life  of  a  young  unmarried  sister  whom  he  supports  and 
stands  in  loco  parentis  to,  a  brother  in  the  life  of  an  unmarried  sister  whom  be 
maintains  in  his  family  under  circumstances  tending  to  constitute  the  relation 
between  them  of  debtor  and  creditor,  and  a  creditor  in  the  life  of  his  debtor. 

Where  A.  has  an  insurable  interest  at  the  time  an  insurance  is  effected  upon 
the  life  of  B.  for  his  benefit,  the  fact  that  such  interest  ceases  to  exist  at  or  prior 
to  the  death  of  B.,  will  not,  as  against  the  personal  representatives  of  B.  deprive 
A.  of  the  right  to  receive  the  insurance  money. 

If  the  amount  of  insurance  placed  upon  the  life  of  a  debtor  be  grossly  dis- 
proportionate to  the  benefit  which  mififht  be  reasonably  supposed  to  accrue  from 
the  continuance  of  the  debtor's  life,  the  transaction  is  open  to  the  imputation  of 
being  a  speculation  or  wager  upon  the  hazard  of  a  life. 

Error  to  the  court  of  common  pleas,  No.  4,  of  Philadelphia  county. 

Ellen  McLean,  a  widow,  was  in  March,  1883,  residing  in  Philadel- 
phia, where  she  had  been  living  for  some  few  years.  She  kept  a  small 
grocery  store,  and  a  large  part  of  her  goods  were  purchased  by  her 
from  James  Garnier,  a  nephew  of  hers,  who  was  alei)  engaged  in  the 
grocery  business  on  a  larger  scale.  On  March  7,  1883,  the  Provid^it 
Savings  Life  Assurance  Society  of  New  York,  issued  two  policies  upcm 
the  life  of  Mrs.  McLean,  one  for  $1,000,  in  which  she  was  named  as 
beneficiary,  and  one  for  $2,000,  in  which  Garnier  was  named  as  bene- 
ficiary, both  applications  were  signed  by  Mrs.  McLean,  At  the  .time  of 
the  issuing  of  the  policy  Mrs.  McLean  was  indebted  to  Garnier  on  a 
running  account  to  the  amount  of  about  $500.  Mrs.  McLean  died 
within  six  months  thereafter,  and  her  executor  received  payment  of  the 
$1,000  policy  shortly  after  her  death.  He  then  alleged  that  but  a  few 
weeks  before  her  death  Garnier  as  her  agent,  had  sold  out  her  grocery 
store  for  $750,  and  out  of  the  proceeds  reimbursed  himself  the  amount 
due  to  him  by  her,  and  he  claimed  that  the  $2,000  policy  belonged  to 
her  estate  upon  the  ground  that  if  it  had  been  taken  out  as  coUateral 
security  for  the  indebtedness,  which  had  since  been  fully  paid,  it 
belonged  to  her  representatives,  and  if  it  had  been  taken  without  refei^ 
ence  to  any  indebtedness,  then  Gamier  had  no  insurable  interest,  and 
hence  the  proceeds  belonged  to  her  estate,  and  he  tiled  a  bill  against 
Garnier  ana  the  company  to  require  the  former  to  surrender  the  policy 
to  him  as  executor,  and  the  latter  to  pay  its  value  to  him.  The  com- 
pany disclaimed  any  interest  in  the  con  trove  rsv,  and  paid  the  money  into 
court.  There  had  been  but  one  premium  paid  on  tne  policy,  and  there 
was  no  evidence  on  the  point  as  to  who  paid  this,  except  the  policy 
itself ;  but  the  master,  to  whom  the  cause  was  referred,  found,  as  a 
fact,  that  the  premium  had  been  paid  by  Gamier.  He  also  found  "  that 
neither  it  —  the  policy  —  nor  the  application  for  it,  had  any  reference 
to  any  indebtedness  from  Mrs.  McLean  to  Mr.  Garnier,  or  that  it  was 
taken  to  secure  any  indebtedness."  And  further,  that  at  the  time  of  Mrs. 
McIiCan's  death,  under  the  laws  of  Pennsylvania,  Gamier  had  no  present 
insurable  interest,  he,  therefore,  awarded  the  fund,  less  the  premium 
paid  by  Garnier,  to  the  executor  of  Mrs.  McLean.  To  this  finding 
Gamier  excepted,  and  in  the  court  below  his  exceptions  were  sustained. 
From  the  decree  of  the  court  below  this  appeal  was  taken. 

Jo/m  Sparhawk,  Jr.,  and  iT.  DuBois  MiUer,  for  appellant     As  to 
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insurable  interest,  RowbacK  v.  Piedemont  and  Arlingtan  Ins.  Go.y  13 
Ins.  L.  J.  268;  Ins.  Co.  v.  Kane^  31  Sm.  154;  Lewis  v.  Phoenix  MuL 
Ins.  Co.,  39  Conn.  100;  Halford  v.  Kymer,  10  B.  &  C.  724;  Single 
tan  V.  4^.  Zauis  Mut.  Ins.  Uo.,  66  Mo.  63;  Bliss  Life  Ins.  33;  Craw- 
ley life  Ins.  87. 

J.  H.  Anders  and  Wm.  F.  Johnson,  for  appellee.  An  examination 
of  the  anthorities  touching  the  question  of  assignments  of  life  policies  to 
secure  indebtedness,  and  the  proper  distribution  of  the  proceeds  on 
the  happening  of  the  event  insured  against,  shows  that  there  is  no 
inflexible  rule  of  construction,  and  that  in  each  particular  case  it  is  a 
question  of  fact,  to  be  determined  by  the  evidence.  Cunningham  v. 
Smithy  40  P.  F.  S.  458;  Bruce  v.  Gorden,  L.  E.,  5  Ch.  31;  Enox 
V.  Turner,  id.  575 ;  Ashley  v.  Ashley,  3  Sim.  149 ;  Freone  v.  Borade, 
2  DeG.  &  J.  582 ;  OoULieb  v.  Cranch,  4  DeG.,  M.  &  G.  440 ;  Drysdale 
V.  Piggott,  8  id.  546 ;  Lake  v.  Burton^  id.  440 ;  Lea  v.  Hunton,  5  id. 
823 ;  Camrmic  v.  Leuns,  15  Wall.  643.  Being  a  creditor  at  the  time  of  the 
issuance  of  the  policy.  Gamier' s  right  to  the  proceeds  is  incontestable. 
Scott  V.  Dickson,  16  W.  N.  C.  181 ;  Ashley  v.  Ashley,  supra:  St. 
John  V.  Ins,  Co.,  13  N.  T.  31;  Clark  v.  Allen,  17  A.  L.  R  (N.  S.) 
83;  Dolby  v.  Ins.  Co.,  15  C.  B.  365.  The  common  law  is,  that  mere 
wager  policies,  that  is,  policies  in  which  the  insured  party  has  no  inter- 
est whatever  in  the  matter  insured,  but  only  an  interest  in  its  loss  or 
destruction,  are  void,  as  against  public  policy,  Ins.  Co.  v.  Schaffer,  4 
Otto,  460.  It  must  appear  that  the  insurance  was  obtained  in  good  faith, 
and  not  for  the  purpose  of  speculating  upon  the  hazard  of  a  life  in 
which  he  had  no  interest.  Scott  v.  Dickon,  supra  /  Asso^n  v.  Beaver- 
son,  16  W.  N.  C.  189.  It  is  not  to  be  overlooked  that  in  all  the 
decisions  declaring  policies  void  as  wagers  on  the  ground  of  public 
policy  between  certain  relatives  there  is  a  constant  qualification.  In 
Singleton  v.  Ins.  Co.,  66  Mo.  63,  it  is  declared  "mere  relation  of  uncle 
and  nephew  do  not  constitute  an  insurable  interest."  In  Lewis  v. 
Ins.  Co.,  39  Conn.  100,  that  a  man  has  no  insurable  interest  in  his 
brother,  per  se  ;  or,  as  Bliss  savs — p.  33 — me^ly  as  such.  The  "  mere," 
"^wr  se,^  "merely  as  such,"  is  constant.  Any  interest  added  saves  the 
policy ;  so  the  court,  in  Ins.  Co.  v.  France,  4  Otto,  564,  in  saving  an 
insurance  to  a  sister  on  the  life  of  her  brother,  where  there  was  no 
aspect  of  dependence  either  way,  says:  "Where  the  relationship 
between  the  parties  is  such  as  to  constitute  a  good  and  valid  considera- 
tion in  law  for  any  gift  or  grant,  the  transaction  is  entirely  free  from 
the  imputation  of  a  wager  policy."  And  in  Wamock  v.  Dams,  14 
Otto,  779,  they  qualif  jr  an  insurable  interest.     "  Such  an  interest  arising 

.  .  .  from  the  ties  of  blood  or  marriage  as  will  justify  a  reasonable 
expectation  of  advantage  or  benefit  from  me  continuance  of  life." 

It  is  broadly  declared  in  Massachusetts  that  "  the  force  of  natural 
aflEection  between  near  kindred"  will  support  a  policy  —  6  Gray,  399 
— and  the  highest  authority  in  the  land  has  said :  "  There  is  no  doubt 
that  a  man  may  effect  an  insurance  on  his  own  lite  for  the  benefit  of  a 
relative  or  friend."    Ins.  Co.  v.  Sohaefer,  4  Otto,  460,  per  Bbadlet,  J. 

Cmpk,  J.    Although  a  policy  of  life  insuraooe  is  not,  like  a  fire  er 
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marine  policy,  a  mere  contract  of  indemnity,  but  a  contract  to  pay  a 
certain  sum  of  money  in  the  event  of  death  —  Scott  v.  Dickinson^  108 
Penn.  St.  6 ;  S.  C.,56  Am.  Rep.  192 — yet,  the  assured  is  not  entitled  to 
his  action  on  the  policy,  unless  he  had  as  the  basis  of  his  contract,  an 
interest  in  the  subject-matter  insured ;  this  is  a  rule  founded  in  public 
policy,  and  is  of  general  application — Huse  v.  Mut.  Benefit  Co.^  23  K. 
y.  616  —  if  it  were  not  so,  the  whole  system  of  life  insurance  would 
become  the  mere  cover  for  wicked  speculation  by  wager  in  human  life, 
and  thns  prove  the  occasion  for  the  commission  of  the  grossest  crimes. 

An  insurable  interest,  however,  is  not  necessarily  a  dennite  pecuniary 
interest,  such  as  is  recognized  and  protected  at  law  ;  it  may  be  contin- 
gent, restricted  as  to  time,  or  indeterminate  in  amount,  but  it  must  be 
actual,  such  as  will  reasonably  iustift^  a  well-grounded  expectation  of 
advantage,  dependent  upon  the  life  insured,  so  that  the  purpose  of  the 
party  enecting  the  insurance,  may  bo  to  secure  that  advantage,  and  not 
merely  to  put  a  wager  upon  human  life. 

Therefore,  a  wife  has  an  insurable  interest  in  the  life  of  her  hus- 
band ;  or  the  husband  in  the  life  of  his  wife — Baker  v.  Union  Mut, 
Life^  43  N.  Y.  283  —  and  a  single  woman,  under  contract  to  marry, 
in  the  life  of  her  intended  husband  —  Ghisholm  v.  Nat  Life  Co.y  52 
Mo.  213.  A  parent  has  in  like  manner  an  insurable  interest  in  the 
life  of  a  child,  and  a  child  in  the  life  of  a  parent.  Loomis  v.  Eagle 
Ins.  Co.,  6  Gray,  396;  MitcheU  v.  Union  Life  Co.,  45  Me.  104; 
Reserve  Mut.  Co.  v.  Kane^  81  Penn.  St.  154.  In  the  case  last  cited 
this  court  says :  "  It  would  be  technical  in  the  extreme  to  say  that  a 
son  has  no  insurable  interest  in  his  father's  life.  Poverty  may  over- 
take the  father  in  his  life-time,  and  thus  both  father  and  mother  be 
cast  upon  the  son,  or  if  the  father  die  before  her,  the  necessity  may 
fall  at  once  upon  the  son.  Why  then  should  he  not  be  permitted  to 
make  a  provision  by  insurance,  to  reimburse  himself  for  his  outlays, 

?a8t  or  future?  What  injury  is  done  to  the  insurance  company i 
'hey  receive  the  full  premium,  and  they  know  in  such  case,  from  the 
very  relationship  of  the  parties,  that  the  contract  is  not  a  mere  gam- 
bling adventure,  but  is  founded  in  the  best  feelings  of  our  nature,  and 
on  a  1^1  duty  which  may  arise  at  any  time." 

In  JLord  v.  DaU,  12  Mass.  115,  a  young  unmarried  female,  without 
property,  who  for  several  years  had  been  supported  and  educated  at 
the  expense  of  her  brother,  who  stood  to  her  in  loeo  parentis,  was 
held  to  have  an  insurable  interest  in  his  life. 

So  also,  a  creditor  has  an  insurable  interest  in  the  life  of  his  debtor. 
American  Life  Ins.  Co.  v.  RdbertshaWy  2  Casey,  189 ;  Cunningham 
V.  SmitKs  Ex'rs,  70  Penn.  St.  450.  In  Keystone  Mut.  Association 
V.  Bea/oerson,  16  W.  N.  C.  188,  the  assured  an  unmarried  lady,  lived 
with  her  brother,  who  supported  or  maintained  her  in  his  family,  under 
circumstances  tending  to  constitute  the  relation  of  debtor  and  creditor 
between  them,  and  it  was  held,  that  he  had  such  an  insurable  interest 
in  her  life,  as  would  support  a  policy  of  insurance  taken  out  by  him 
therein.  "  This  case  "  says  the  court,  "  was  not  submitted  to  the  jury 
under  a  ruling  that  the  mere  fact  of  a  person  on  whose  life  the  policy 
1  was  taken  being  a  sister  of  the  defendant  in  error,  gave  to  the  latter  an 
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insurable  interest  in  her  life,  although  reputable  authorities  have  recog- 
nized snch  relationship  to  be  sufficient.  Mna  Life  Ins,  Co.  v.  France^ 
94  TJ.  S.  562.  In  the  present  case  evidence  was  given  that  he  was  sup- 
porting and  maintaining  her  in  his  family  under  circumstances  tending 
to  constitute  the  relation  of  debtor  and  creditor.  It  was  under  all  the 
facts  of  the  case  that  the  court  held  he  had  an  insurable  interest  in  the 
life  of  his  sister.  It  is  very  clear  that  tlie  insurance  was  obtained  in 
good  faith  and  not  for  the  purpose  of  speculating  upon  the  hazard  of 
a  life  in  which  he  had  no  interest.  Scott  v.  Dickson^  ante.  The  policy 
in  question  shows  the  willin^iess  of  the  company  to  take  the  risk  on 
the  ground  of  relationship  alone." 

Tne  rule  deducible  from  all  the  cases  is  thus  stated  in  Warnock  v. 
Davisy  104  U.  S.  775,  by  Mr.  Justice  Field:  It  is  not  easy  to  define 
with  precision  what  will  in  all  cases  constitute  an  insurable  interest,  so 
as  to  take  the  contract  out  of  the  class  of  wager  policies.  It  may  bo 
stated  generally,  however,  to  be  such  an  interest,  arising  from  the  rela- 
tions of  the  party  obtaining  the  insurance,  either  as  creditor  of  or  surety 
for  the  assured  or  from  the  ties  of  blood  or  marriage  to  him,  as  will  jus- 
tify a  reasonable  expectation  of  advantage  or  benefit  from  the  contin- 
uance of  his  life. 

It  is  not  necessary  that  the  expectation  of  advantage  or  benefit  should 
be  always  capable  of  pecuniary  estimation  ;  for  a  parent  has  an  insur- 
able interest  in  tlie  life  of  his  child,  and  a  child  in  the  life  of  his  parent, 
a  husband  in  the  life  of  his  wife,  and  a  wife  in  the  life  of  her  husband. 
The  natural  affection  in  cases  of  this  kind  is  considered  as  more  power- 
ful —  as  operating  more  efficaciously  to  protect  the  life  of  the  insured 
than  any  other  consideration.  But  in  all  cases  there  must  be  a  reason- 
able ground,  founded  upon  the  relations  of  the  parties  to  each  other, 
either  pecuniary  or  of  blood  or  affinity,  to  expect  some  benefit  or  advan- 
tage fronf  the  continuance  of  the  life  of  the  assured.  Otherwise,  tlio 
contract  is  a  mere  wager,  by  which  the  party  taking  the  policy  is  directly 
interested  in  the  early  death  of  the  assured.  Sucn  policies  have  a  ten- 
dency to  create  a  desire  for  the  event.  They  are,  therefore,  independent  ly 
of  any  statute  on  the  subject,  condemned  as  being  against  public  policy. 

It  cannot  be  pretended  that  Gamier  had  an  insurable  interest  in  the 
life  of  his  aunt  by  force  of  the  mere  relationship  existing  between  them ; 
no  case  has  been  brought  to-  our  notice  which  carries  the  rule  to  this 
extent.  Between  husband  and  wife,  and  parent  and  child,  the  relation- 
ship is  80  close  and  intimate  and  the  mutual  dependence  and  legal  lia- 
bility for  support  so  manifest  that  nothing  more  is  wanting  to  establish 
the  insurable  interest.  Gamier,  however,  did  not  hold  any  such  rela- 
tion to  Ellen  McLean,  either  natural  or  assured  ;  he  was  simply  her 
"friend  and  adviser."  He  was  doubtless  a  valuable  friend;  he  had 
advanced  money  to  bring  her  to  Philadelphia ;  he  fitted  np,  stocked  and 
from  time  to  time  replenished  the  store  at  Tenth  and  Manilla ;  having 
disposed  of  this  for  her  benefit,  he  purchased  the  establishment  on  Fitz- 
water  and,  sellinff  this,  he  bought  for  her  a  third  on  Fifth  below  Chris- 
tian. She  repaid  Gamier,  however,  for  his  outlays  in  her  behalf,  from 
time  to  time,  from  the  ordinary  receipts  of  the  several  stores,  and  from 
the  proceeds  of  the  sales. 
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The  only  relation  existing  between  James  Garnier  and  £llen  McLean 
which  could  give  Garnier  an  insurable  interest  in  her  life  was  that  of 
debtor  and  creditor,  and  upon  this  ground  alone  the  case  must  be  con- 
sidered. It  is  not  denied  that  at  the  date  of  the  pohcy  Mrs.  McLean 
was  indebted  to  Gamier  for  money  advanced  and  expended  in  her 
behalf  in  some  amount  between  $500  and  $750.  It  is  said,  however, 
that  Garnier  in  his  answer  disclaims  as  a  creditor ;  that  he  places  his  ri^t 
to  the  proceeds  of  the  policy  on  other  grounds,  and  makes  no  claim  what- 
ever by  reason  of  any  indebtedness.  Wo  do  not  understand  either  the 
answer  or  the  evidence  given  by  the  defendant  in  the  case.  The  bill 
charges  in  the  first  paragraph,  in  substance,  that  the  policy  was  taken  out 
and  apphed  as  a  collateral  security  to  the  debt,  which  Mrs.  McLean  then 
owed  Gamier,  and  in  the  subsequent  paragraphs  that  the  debt  having 
been  fully  paid  in  the  life-time  of  the  assured  the  proceeds  of  the  poUcy 
should  pass  into  her  estate.  This  fact  is  specifically  denied ;  the  defend- 
ant in  his  answer  says  it  is  "  not  true  that  the  policy  of  insurance, 
referred  to  in  paragraph  one  of  the  complainant's  uill,  was  applied  for 
and  issued  upon  the  life  of  Ellen  McLean  for  any  such  reason  or  pur- 
pose as  therein  stated." 

It  is  undisputed,  however,  that  at  the  issuing  of  the  policy  the  rela- 
tion of  debtor  and  creditor  did  exist,  and  to  the  extent  stated;  the 
defendant  having  denied  that  the  policy  was  taken  as  collateral  s^urity 
for  that  debt,  a  question  of  fact  is  thus  raised  to  be  determined  by  the 
evidence.  Upon  examination  of  the  proofs,  we  find  no  evidence  from 
which  the  fact  might  be  fairly  inferred.  The  insurance  was  not  effected 
at  the  instance  of  Mrs.  McLean,  but  at  the  suggestion  of  her  son,  Sam- 
uel McClatchy,  in  whose  name  a  second  policy  in  $1,000  was  at  the 
same  time  issued  ;  the  premiums  were  paid  and  the  policy  maintained 
by  Gamier ;  indeed,  there  is  not  the  slightest  proof  in  support  of  the 
plaintiff's  hypothesis  that  the  policy  was  held  m  trast  for  Ibe  debtor, 
and  in  the  absence  of  such  proof  the  presumption  is  that  the  rights  of 
the  parties  appear  upon  the  face  of  the  policy.  Cunningham  y.  Smith, 
70  ^enn.  St.  450. 

It  has  been  said, however,  on  the  authority  of  Ooodaatt  v.  Boldero,9 
East,  72,  that  an  insurance  upon  the  life  of  a  debtor,  in  behalf  of  a  creditor, 
is  in  legal  effect  but  a  guaranty  of  the  debt,  and  if  the  debt  is  paid,  the 
insurance  is  at  an  end  ;  but  it  is  now  settled  that  this  case  is  not  the 
law ;  it  was  directly  drawn  in  question,  and  was  expressly  overruled  in 
Dolby  V.  India  <&  London  Life  Ins.  Co.^  decided  in  the  exchequer 
chamber,  15  C.  B.  365.  The  law  seems  to  be  well  settled  that  it  ir^ 
wholly  unnecessary  to  prove  an  insurable  interest  in  the  life  of  the 
assured,  at  the  maturity  of  the  policy,  if  it  was  valid  at  its  inception, 
and  in  the  absence  of  express  stipulation  to  the  contrary,  the  sum 
expressed  on  the  face  of  the  policy  is  the  measure  of  recovery.  EawU 
V.  Am.  JUut.  Ins.  Co.,  27  N.  Y.  232;  JHowry  v.  Bom^  Ins.  Co^  9  R. 
I.  1 ;  H(yyt  v.  N.  7.  Life  Ins.  Co.,  3  Bosw.  440 ;  Phmnix  Mut.  Ins. 
Co.  V.  BaUey,  13  Wall.  616. 

The  doctrine  of  all  the  cases  to  which  our  attention  has  been  called,^ 
is  that  if  the  policy  was  originally  valid,  it  does  not  cease  to  be 
'BO  by  cessation  of  interest  in  the  subject  of  insurance,  unless  such  bo 
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the  necessary  effect  of  the  provisions  of  the  instrument  itself.  There- 
fore, where  a  husband  insured  his  life  for  the  benefit  of  his  wife,  and 
was  subsequently  divorced,  it  was  held,  that  notwithstanding  the  rela- 
tion of  husband  and  wife  no  longer  existed,  and  her  insurable  interest 
had  thus  ceased,  yet  she  could  recover  the  full  amount  of  the  policy. 
Conn.  Mut.  Life  v.  Shaffer^  94  U.  S.  467.  "  Supposing  a  fair  and 
proper  insurable  interest  of  whatever  kind"  says  the  court  in  the  case 
last  cited,  "  to  exist  at  the  time  of  taking  out  the  policy,  and  that  it  be 
taken  out  in  good  faith,  the  object  and  purpose  of^  the  rule  which  con- 
demns wager  policies  is  sufficiently  attamea,  and  there  is  then  no  good 
reason  why  the  contract  should  not  be  carried  out  according  to  its  terms." 
To  the  same  effect  in  McKee  v.  Phomix  Co.^  28  Mo.  383 ;  S.  0.,  76 
Am.  Dec.  129. 

All  the  cases  to  which  we  have  referred,  it  is  true,  arose  from  suits 
brought  upon  policies  of  insurance,  but  the  same  principles  apply  where 
the  company  admitting  its  liability  has  paid  the  money  into  court  to 
abide  the  result,  and  the  controversy  is  between  the  remaining  parties. 

In  our  own  case  case  of  Scott  v.  JDickson^  108  Penn.  St.  46  ;  S.  C, 
56  Am.  Rep.  192,  our  brother  Paxson,  upon  a  review  of  the  cases  con- 
cludes, that  where  one  has  an  insurable  interest  at  the  time  an  insurance 
is  effected  upon  the  life  of  another  for  his  benefit,  the  fact  that  his 
interest  ceases  to  exist,  at  or  prior  to  the  death  of  the  insured  will  not, 
as  against  the  personal  representatives  of  the  insured,  deprive  him  of 
the  right  to  receive  the  insurance  money ;  therefore,  it  was  held,  that  a 
surety  on  an  official  bond  has  an  insurable  interest  in  the  life  of  the 
obliffor,  and  that  his  right  to  recover  upon  the  policy  was  not  affected 
by  the  fact  that  no  breach  of  the  condition  of  tiie  bond  had  ever 
occurred. 

But  a  merely  colorable,  temporary,  or  disproportionate  interest  may 
present  circumstances,  from  wnich  want  of  good  faith,  and  an  intent 
to  evade  the  rule  may  be  inferred  ;  therefore,  although  the  relation  of 
debtor  and  creditor  may  in  general  be  said  to  establish  an  insurable 
interest,  the  amount  of  the  insurance  placed  upon  the  life  of  the  debtor 
cannot  be  grossly  disproportionate  to  tne  benefit  which  might  be  rea- 
sonably supposed  to  accrue  from  the  continuance  of  the  debtor's  life, 
without  leaving  the  transaction  open  to  the  inaputation  of  being  a  spec- 
ulation or  wager  upon  the  hazard  of  a  life.  Wainwright  v.  BUma^  1 
M.  &  R.  481 ;  MMer  v.  EagU  Life  Co.,  16  N.  T.  268. 

The  case  of  Cammack  v.  Levrisj  16  Wall.  648,  is  exactly  in  point ; 
the  policy  was  taken  out  by  Cammack,  the  creditor,  upon  the  life'  of 
Lewis,  his  debtor,  in  the  sum  of  $3,000  ;  $2,000  for  his  own  benefit, 
and  $1,000  for  the  benefit  of  Lewis.  Lewis  in  fact  only  owed  Cammack 
$70,  although  he  voluntarily  and  without  consideration  gave  his  obli^ 
tion  at  the  time  for  $3,000.  "  K  the  transaction,"  says  Mr.  Justice 
Miller,  "  as  set  up  by  Cammack  be  true,  then,  so  far  as  he  was  con- 
cerned, it  was  a  sheer  wagering  policy,  and  probably  a  fraud  on  the 
insurance  company.  To  procure  a  policy  for  $3,000  to  cover  a  debt  of 
$70  is  of  itself  a  mere  wager.  The  disproportion  between  the  real  inter- 
est of  the  creditor  and  the  amount  to  be  received  by  him,  deprives  it  of 
all  pretense  to  be  a  honafde  effort  to  secure  the  debt,  and  the  strength  of 
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this  proposition  is  not  diminished  by  the  fact  that  Cammack  was  only 
to  get  $2,000  out  of  the  $3,000 ;  nor  is  it  weakened  by  the  fact  that 
the  policy  was  taken  out  in  the  name  of  Lewis,  and  assigned  by  him  to 
Cammact.  This  view  of  the  subject  receives  confirmation  from  the 
note  executed  by  Lewis  to  Cammack,  for  the  precise  amount  of  the  risk 
in  the  policy,  which,  if  Cammack's  account  be  true,  was  without  con- 
sideration, and  could  only  have  been  intended  for  some  purpose  of  decep- 
tion, probably  to  impose  on  the  insurance  company."  S^  also,  Conn. 
Mut  Co.  v.  Lucks,  108  U.  S.  498. 

In  the  case  at  bar  the  policy  was  $2,000 ;  the  amount  of  the  indebted- 
ness was  at  the  time  undetermined,  and,  therefore,  uncertain ;  it  has 
since  been  ascertained  to  have  been  between  $500  and  $750.  Consider- 
ing the  character  of  their  business  relations,  the  unsettled  condition  of 
their  affairs,  the  age  of  the  subject  of  insurance,  the  probable  amount 
of  premiums  which  might  accrue,  the  accumulation  from  interest,  we 
could  not  say  the  transaction  carries  with  it  any  inherent  evidence  of 
bad  faith.  The  essential  thing  is  as  stated  by  the  learned  judge  of  the 
court  below,  that  the  policy  should  be  obtained  in  good  faith,  and  not 
for  the  purpose  of  speculation  upon  the  hazard  of  a  life  in  which  the 
insured  nas  no  interest. 

The  case  is  materially  diflFerent  from  GHhert  v.  Moose^  Adw^r^  13 
W.  N.  C.  439.  The  principles  involved  in  that  case  are  not  drawn  in 
question  here. 

We  find  no  error  in  the  decree  of  the  court  below,  and  it  is,  therefore, 
aflSrmed. 

The  decree  is  affirmed,  and  the  appeal  dismissed  at  the  costs  of  the 
appellant. 

Pepper  t>.  Cnr  op  Philadlephia.* 

October  4,  1886. 

Municipal  Claim  —  Paving  —  Rural  Property  —  Estoppel  —  Verdict  —  Mis- 
take —  Bills  of  Assessment  —  Contractor  —  Property  Owner  —  Defense. 

A. ,  who  owned  property  in  Philadelphia,  fronting  on  Sixty- third  street  with 
other  owners,  signed  a  writing  expressive  of  a  desire  to  have  the  cart-way  of  the 
street  in  front  of  his  property  paved.  After  councils  had  commenced  taking 
action,  the  property  owners  presented  protests  against  any  legislation  authoriz- 
ing the  paving,  on  the  ground  that  it  was  premature,  inexpedient  and  unneces- 
sary, and  because  they  did  not  want  the  character  of  pavement  it  was  proposed 
to  put  down.  Later  and  after  the  legislation  had  been  effected,  the  contract 
awarded,  and  the  work  of  paving  commenced,  some  of  the  owners  warned  the 
contractors  that  as  protests  had  bijen  presented,  and  as  the  roadway  was  private 
property,  they  would  do  the  work  at  their  own  risk.  After  the  pavings  had  been 
completed  the  contractors  endeavored  to  collect  the  cost  of  placing  it  in  front  otf 
the  property  of  A.,  by  proceedings  upon  a  municipal  claim  filed  therefor.  Upon 
the  trial  A.  set  up  for  the  first  time  the  defense  that  his  property  was  rural  and 
not  subject  to  a  per  foot  frontage  assessment  such  as  had  been  resorted  to  in  order 
to  establish  the  proportion  due  from  it  for  the  paving.  HMt  he  was  estopped 
from  making  the  defense. 

A  contractor  for  paving  a  street,  who  receives  from  the  municipality  payment 
in  the  shape  of  bills  or  assessment  against  abutting  properties,  and  who  performs 
his  work  so  defectively  as  to  be  worthless,  has  no  right  to  recover  in  an  action 
against  the  property  owner,  and  the  latter  is  not  precluded  from  defending, 
because  he  is  not  a  nominal  party  to  the  contract.    If  the  work  has  been  suD- 
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stantiallj  done  as  contracted  for  answers  the  intended  purpose,  but  in  some  minor 
particnlsLrs  which  do  not  materiallj  affect  its  usefulness  the  contractor  has  failed, 
then  the  property  owner  may  have  deduction  for  such  failure. 

A  mistake  in  the  amount  of  a  verdict  may  be  corrected  before  the  verdict  is 
recorded  and  the  jury  discharged. 

Error  to  the  court  of  common  pleas,  No.  4,  of  Philadelphia  county. 

In  April,  1874,  one  Wm.  A.  Frederick  went  to  a  number  of  the 
property  owners  along  Sixty-third  street  in  Philadelphia,  among  them 
Pepper,  and  asked  them  to  sign  an  agreement  whereoy,  when  the  street 
was  paved,  he  would  be  selected  as  the  paver.  At  that  time  the  ordi- 
nance of  councils  gave  the  property  owners  the  right  of  selecting  the 
paver,  and  the  kind  of  paving,  and  when  it  should  be  done.  Pepper 
signed,  the  original  of  wnich  the  following  is  a  copy  :  "  We,  the  under- 
signed owners  of  property  fronting  on  Sixty-third  street,  from  Market 
street  to  Haverford  avenue,  do  hereby  covenant  and  agree  to  and  with 
William  A.^Frederick  to  grade,  curb  and  pave  the  said  street  within 
the  points  named.  He,  the  said  William  A.  Frederick,  is  to  furnish  all 
labor  and  material  necessary  thereto  and  therefor,  and  do  the  work  in 
a  satisfactory  manner,  and  under  the  dii^ection  of  the  department  of 
highways."  A  year  later  Frederick  assigned  the  agreement  to  use 
plaintiffiB.  An  ordinance  was  then  framed  and  presented  to  councils. 
Some  of  the  property  owners  learning  of  it  went  before  the  committee 
of  councils  and  opposed  the  passage  of  the  ordinance,  upon  the 
ground  that  the  paving  was  not  needed  at  that  time,  that  rubble  pav- 
ing, such  as  it  was  proposed  to  put  down,  was  a  positive  injurv  and 
could  not  benefit  any  one  but  the  contractor,  and  would  entail  a  neavy 
and  needless  expense  upon  them.  They  presented  to  councils  themselves 
remonstrances  signed  by  more  than  a  majority  of  the  owners,  and  those 
owning  more  than  a  majority  of  the  feet  front,  but  without  effect.  A 
contract  was  in  course  of  time  made  with  use  plaintiffs.  Before  any 
work  was  done  they  were  notified  of  the  remonstrances  to  councils  and 
warned  not  to  proceed.  They  did  proceed,  and  did  the  work  the  sub- 
sequent year.  They  filed  claims  and  issued  soire/acias  thereupon.  In 
the  trial  of  that  against  the  property  of  Pepper,  the  verdict  was  for 
plaintiff. 

Alex.  SimpsoTiy  Jr.j  for  plaintiff  in  error.  The  agreement  being  for 
personal  services,  there  can  oe  no  estoppel,  either  as  between  the  defend- 
ant and  the  city,  or  as  between  the  defendant  and  the  use  plaintiffs,  for 
it  is  res  inter  alios  acta^  and  in  such  case  there  can  then  be  no  estoppel. 
EldredY.  Hasletty  9  Casey,  316:  Bigelow  Estoppel,  442;  Railroad 
Go,  V.  Schuyler^  38  Barb.  (IT.  Y.)  534.  As  between  the  owners  and 
Mr.  Frederick  the  rights  of  the  parties  were  fixed  by  the  agreement. 
But  use  plaintiffs  in  this  suit  claim  to  give  a  greater  effect  to  the  agree- 
ment. For  them  it  is  to  act  as  an  estoppel  upon  defendant,  in  so  far  as 
to  bar  him  of  his  defense;  but  as  to  their  right  of  recovery  they  pro- 
pose to  base  it  upon  the  authority  of  the  ordinance  of  councils,  and 
claim  summary  rights  and  remedies  given  by  the  acts  of  assembly. 
There  can  be  no  estoppel  unless  both  parties  are  equally  bound.  I/mg- 
well  V.  BenUev,  3  Grant,  177 ;  Sohuhman  v.  Oarratty  16  OaL  100  ; 
Zansingy.  Montgomery^  2  Johns  (N.  Y.)  882.  If  the  truth  be  as 
averred  in  the  repucation  that  ^'  by  reason  of  said  agreement  the  said 
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highway  department  did  enter  into  a  contract  to  pave  as  in  said  claim 
is  set  forth/'  then  the  highway  department  must  nave  known  that  the 
property  owners  only  agreed  that  William  A.  Frederick  should  do  the 
work,  under  the  direction  of  the  department,  and  with  that  knowledge 
to  have  awarded  the  contract  to  the  use  plaintiflfs,  the  department  miSt 
have  ignored  the  agreement.  If  they  did  so  ignore  it,  they  cannot  now, 
for  the  purpose  of  estoppel,  invoke  its  assistance,  nor  can  the  use  plain- 
tiffs. Lansing  v.  Montgomery^  2  Johns  (N.  Y.)  382 ;  Orifm  v.  Richard- 
son, 11  Iredell  (N.  C^,  439  ;  Worcester  v.  Oreen,  2  Pick.  (Mass.)  425 ; 
Lomger  v.  FUton,  1  Kawle,  141.  "  Where  a  party  claims  to  establish  his 
right  merely  by  estoppel,  the  instrument  by  which  the  estoppel  is 
supported  should  be  precise,,  clear  and  unequivocal,  not  depending 
iipon  doubtful  inference."  Rich  v.  Eotchhiss,  16  Conn.  409 ; 
£(yoye  v.  Primm^  3  Mo.  369;  Boiling  v.  The  Mayor ^  3  Rand. 
(7a.)  663;  Bigelow  Estoppel,  441;  W right's  Appeal,^  Out.  425. 
The  property-owners  who  are  alleged  to  be  estopped  having  protested 
strenuously  before  as  well  as  after  the  ordinance  was  passed,  before  the 
contract  was  made  and  before  the  work  was  done,  to  councils  and  to  the 
contractors,  how  can  it  be  said  that  the  plaintiffs  were  ignorant  of  the 
opposition  of  the  owners?  yet  without  that  there  could  be  no  estoppel 
Bigelow  Estop.  437 ;  Patterson  v.  Lytle,  11  Penn.  St.  53 ;  Musser  v. 
Olvoer^  21  id.  362  ;  TroxeU  v.  Iron  Co.,  42  id.  513 ;  Ayres  v.  Watson, 
57  id.  360.  The  question  raised  here  is,  can  the  plaintiffs  claim  any 
benefit  under  the  paper  signed  by  the  property-owners,  never  having 
been  assigned  to  them  with  the  knowledge  or  consent  of  defendant! 
If  the  agreement  was  a  personal  agreement,  as  the  pleadings  admit, 
then  an  assignment  without  the  knowledge  or  consent  of  defendant  is 
of  no  validity  as  against  him.  Robson  v.  Drummond,  4  B.  &  Ad.  303 ; 
Stevens  v.  Bennhig,  31  Eng.  L.  and  Eq.  283 ;  Davenport  v.  OefUryy  9 
B.  Monr.  (Ky.)  427.  Besides,  if  it  were  not,  suit  would  have  to  be 
brought  in  Mr.  Frederick's  name,  for  there  is  no  act  of  assembly  author- 
izing an  assignee  to  sue  in  his  own  name  in  cases  like  the  present.  See 
act  28th  May,  1715,  Purd.  161.  Mr.  Frederick's  name  does  not  appear 
in  the  record.  It  has  been  held  that  it  is  admissible  to  show  a  conoition 
precedent  to  the  signing  a  paper  used  in  evidence  by  the  other  party, 
because  it  would  te  a  fraud  to  permit  the  paper  to  be  used  without 
showing  the  condition  upon  which  it  was  signed.  Hoopes  v.  Reale,  9 
Norr.  82 ;  Renshaw  v.  Oans,  7  Barr,  117;  Rearich  v.  Sioinehart,  1 
Jones,  233 ;  Lippinoott  v.  Whiteman,  2  Norr.  244. 

David  W.  Sellers,  for  defendant  in  error. 

Trunkey,  J.  In  the  city  of  Philadelphia  the  power  to  ordain  the 
paving  of  the  streets  is  vested  in  the  councils.  On  December  23, 1874, 
the  councils  enacted  an  ordinance  providing  that  persons  desiring  to 
have  the  streets  through  their  property  paved,  may  apply  by  petition, 
with  a  certificate  of  the  district  surveyor  that  the  petitioners  are  a 
majority  of  the  owners  of  property  between  the  pomts  named ;  and 
after  the  ordinance  shall  have  been  passed,  it  shall  be  the  duly  of  the 
commissioner  of  highways  to  award  a  contract  for  the  same  to  a  prac- 
tical paver  or  pavers  regularly  engaged  in  the  business.     The  ordinance 
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providing  for  the  paving  of  Sixty-third  street  between  Market  street 
and  Haverford  street  was  enacted  April  3,  1875 ;  and  the  contract  was 
made  on  the  sixth  day  of  the  next  month. 

Property -owners,  including  the  plaintiff,  signed  a  writing  agreeing 
with  William  A.  Frederick  to  grade,  pave  and  curb  said  street,  he  to 
furnish  the  material  and  do  thd  work  under  the  direction  of  the  depart- 
ment of  highways.  On  April  27,  1874,  the  district  surveyor  certified 
that  the  signers  were  a  majority  of  the  owners  of  property  between  the 
points  named.  It  cannot  be  pretended  that  there  was  a  valid  contract 
for  paving  the  street  between  Frederick  and  the  owners  of  property. 
Though  the  paper  is  not  in  the  form  of  a  petition,  it  is  a  clear  eicpres- 
sion  of  desire  that  the  street  should  be  paved — the  parties  knew  that 
all  the  terms  of  a  contract  would  be  prescribed  by  the  city,  the  contract 
made  by  the  city,  and  the  work  supervised  and  accepted  or  rejected  by 
the  citv  authorities. 

While  the  ordinance  relative  to  paving  the  street  was  pending  in  the 
councils,  some  of  the  owners  of  property  presented  protests  against  its 
enactment  on  the  ground  that  it  was  premature,  inexpedient,  unneces- 
sary, needless  expense  to  owners  of  property  alonff  the  street,  many  of 
whom  had  built  upon  it,  and  they  did  not  want  rubwe  pavement.  Some 
of  the  owners,  September  4,  1875,  warned  the  contractors  that  they 
would  do  the  work  at  their  own  risk,  "because  a  majoritv  of  the  projp- 
erty-owners  have  protested  against  it,  and  because  olocKley  avenue  is 
private  property ;  '^and  again.  May  20,  1876,  they  notified  the  contrac- 
tors "  that  the  whole  bed  of  said  street  between  Vine  street  and  Haver- 
ford avenue  is  private  property,"  and  the  work  they  were  doing  would 
be  done  at  their  risk  and  expense.  In  all  their  communications  to  the 
councils  and  contractors  was  no  hint  that  the  street  was  in  a  rural  district. 
Frederick  transferred  by  assignment,  the  paper  he  had  received  from 
the  property-owners  on  January  13,  1875 ;  the  property-owners  never 
retracted  that  paper.  They  never  notified  Frederick  or  his  assignee 
that  they  would  refuse  payment  of  assessments  because  their  property 
was  rural. 

It  is  not  for  mere  silence  that  property-owners  who  signed  the  paper 
will  not  be  heard  now  to  say  in  defense  that  their  lots  &onting  on  the 
street  are  not  urban.  They  were  actors ;  they  first  moved  for  construc- 
tion of  the  pavement ;  afterward  when  the  councils  be^n  to  act  they 
protested  giving  reasons  which  failed  to  satisfy  councils  that  action 
should  be  postponed ;  they  ought  to  have  said  then  that  the  lots  were 
rural  if  they  intended  to  rely  on  such  objection.  They  did  more  than 
simply  to  protest  they  gave  many  reasons,  and  will  not  now  be  per- 
mitted to  set  up  a  thiuff  which  was  not  mentioned  until  after  the  work 
was  done.     They  acted  with  knowledge  of  the  law,  that  the  cost  of 

?iving  the  streets  should  be  assessed  on  the  owners  of  abutting  lots, 
he  paper  was  silent  as  to  the  method  by  which  they  should  be  called 
upon  to  pay  the  amount  properly  chargeable  to  each  lor  the  paving,  for 
the  obvious  reasons  that  the  laws  and  ordinances  operative  m  the  city 
determined  that  matter.  Under  those  enactments,  applicable  to  urban 
property,  were  all  their  acts,  protests  and  omissions  to  deny  liability  for 
frontage  assessments. 
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As  the  paper  in  effect  was  no  more  than  a  request  to  proyide  for  the 
pavement,  conversation  at  and  preceding  the  time  of  signing  it,  between 
the  signers  and  Frederick,  was  properly  excluded.  It  was  not  proposed 
to  prove  that  then,  or  at  any  time  prior  to  the  completion  of  the  work, 
any  signer  of  the  paper  alleged  non-liability  for  irontage  assessment, 
for  any  cause  other  tnan  that  the  street'  was  private  property,  or  that 
the  property-owners  had  protested  to  councils  against  immediate  paving. 

The  first  sixteen  assignments,  and  the  nineteenth,  twentieth  and 
twenty-first  assignments  are  not  sustained. 

Nor  is  the  twenty-second  assignment  sustained.  If  for  no  other 
purpose,  the  ordinance  of  December  23,  1874,  was  pertinent  to  show 
the  authority  of  the  chief  commissioner  of  highways  to  execute  the 
contract  for  the  city.  But  it  was  enacted  more  than  three  months 
before  the  councils  provided  for  the  paving  of  the  street,  and  was 
evidence  in  connection  with  all  the  papers  which  were  signed  by  the 
property-owners,  and  presented  to  the  councils. 

The  contract,  on  its  face,  required  completion  of  the  work  by  the 
first  day  of  December,  1875,  and  the  time  had  been  extended  by  the 
chief  commissioner  of  highways.  Therefore,  the  ordinance  of  Decem- 
ber 3,  1876,  was  pertinent  evidence.  It  showed  a  ratification  of  the 
contract  for  extension  of  time  for  performance  of  the  work.  In  other 
respects  it  had  no  effect  on  Horter  s  contract. 

Remark  on  the  points  raised  in  the  last  six  assignments  is  unneces- 
sary. It  is  well  shown  by  the  court  below,  that  before  the  verdict  is 
recorded  and  jury  discharged,  a  mistake  mav  be  corrected.  The  record 
shows  the  jury  had  not  b^n  discharged  beK)re  they  corrected  the  mis- 
take in  the  amount  of  the  verdict,  and  when  the  true  amount  wss 
rendered  and  recorded  they  were  discharged.  True,  the  sum  first 
entered  on  the  record  ought  to  have  been  struck  off,  and  the  record  may 
yet  be  amended  by  order  of  the  court. 

The  remaining  assignments  are  the  seventeenth  and  eighteenth,  which 
set  forth  the  instructions  that  the  plaintiff  could  recover  the  value  of 
the  work  not  done  in  substantial  compliance  with  the  ordinance  of 
councils ;  and  that  the  only  defense  that  the  owner  or  defendant  may 
prove  is  that  the  property  is  rural,  or  that  the  work  was  not  done  at  all 
or  that  it  was  of  less  value  than  the  price  charged. 

As  advised,  the  act  of  April  19,  1843,  P.  L.  242,  which  limits  the 
defense  to  certain  matters,  does  not  apply  in  this  case.  It  appears  that 
the  streets  where  the  work  was  done  is  in  West  Philadelphia,  a  place 
not  incorporated  at  the  date  of  that  act,  and  consequently  not  within 
its  operation.     Craig  v.  Oitj/  of  PhUaddphia^  39  Perm.  St.  269. 

From  the  time  the  paper  was  given  to  Frederick  it  was  contemplated 
by  all  parties  that  only  the  city  could  prescribe  the  terms  and  give  the 
contract  for  paving,  and  that  the  property-owners  should  pay  merefor 
in  respective  proportions  to  their  frontage.  The  contractors  covenanted 
to  do  the  work  in  accordance  with  all  the  ordinances  and  resolutions 
relating  to  paving,  and  the  citjr  covenanted  to  pay  therefor  in  assess- 
ment bills,  except  the  intersections  at  cross  streets,  the  city  to  pay  for 
such  intersections  in  money ;  said  assessment  bills  to  be  taken  without 
recourse  to  the  city  in  the  event  of  failure  to  collect  any  part  or  the 
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whole.  The  work  was  to  be  done  nnder  the  direction  and  approval  of 
the  chief  commissioner  of  highways.  It  was  done  by  August  1,  1876, 
accepted,  ever  since  possessed  and  enjoyed  by  the  city,  paid  for  accord- 
ing to  the  terms  of  the  contract;  and  this  action  is  to  recover  the  tax 
on  one  of  the  property-owners  for  his  share  of  the  cost  of  the  improve- 
ment. There  is  no  evidence  of  fraud  or  collnsion  by  contractor  or  city 
official.  For  eight  years  no  defect  was  seen  in  the  work,  and  none  was 
discovered  until  the  digging  of  holes  in  search  for  it. 

Where  a  party  has  acted  honestly,  with  intent  to  fulfill  his  contract, 
has  performed  it  substantially,  but  has  failed  in  some  comparatively 
slight  particulars,  the  other  party  cannot  hold  and  enjoy  the  fruits  of 
his  labor  without  paying  a  fair  compensation  according  to  the  contract, 
receiving  credit  for  whatever  loss  or  damage  he  suffered.  Preston  v. 
Phinney^  2  W.  &  S.  53.  But  a  defective,  negligent  and  worthless  per- 
formance is  the  8&me  as  no  performance  at  ali.  Miller  v.  PhUJApSy  31 
Penn.  St.  218.  The  doctrine  seems  to  be  this :  "Where  a  thing  is  so 
far  perfected  as  to  answer  the  intended  purpose,  and  it  is  taken  posses- 
sion of  and  turned  to  that  purpose  by  the  party  for  whom  it  was  con- 
structed, no  mere  imperfection  or  omission,  which  does  not  virtually 
affect  its  usefulness  can  be  interposed  to  prevent  a  recovery,  subject  to 
a  deduction  for  damages,  consequent  upon  the  imperfections  complained 
of.  Of  course  the  indulgence  is  not  to  be  so  stretched  as  to  cover 
fraud,  gross  negligence  or  obstinate  and  willful  refusal  to  fulfill  the 
whole  engagement,  or  even  a  voluntary  and  causeless  abandonment 
of  it.  JJanviUe  Bridge  Go.  v.  Pomroy  &  Colony^  15  Penn.  St. 
157. 

Municipal  authorities,  in  the  making  of  street  improvements,  author- 
ized by  law  to  be  made  at  the  expense  of  the  owners  of  lands  to  be 
benefited  thereby,  are  to  a  certain  extent  the  agents  of  such  owners. 
Contracts  lawfuUv  made  at  the  discretion  of  the  authorities  are  bind- 
ing upon  the  land  owners,  though  injudiciously  made ;  but  the  owners 
are  entitled  to  have  such  contracts  performed  substantially  in  all  things 
acoordinff  to  their  terms,  and  the  authorities  have  no  power  to  dispense 
with  such  performance  to  the  gain  of  the  contractor  and  the  loss  of  the 
property-owners.  If  the  authorities  are  about  to  accept  and  pay  under 
a  contract,  for  what  in  substantial  and  important  respect  has  not  been 
performed,  the  property-owners  may  have  remedy  to  enjoin  the  wrong- 
ful pavment&  Schumm  v.  Seymour^  9  *C.  E.  Green,  143.  There  it 
was  neld  that  the  remedy  is  in  equity.  But  in  this  State,  where,  by 
the  laws  and  ordinances  the  contractor  receives  the  assessment  bills  in 
payment  from  the  city,  and  it  turns  out  that  his  work  was  so  defectively 
done  as  to  be  worthless,  he  has  no  just  right  to  recover  in  an  action 
against  the  property-owner,  and  the  latter  is  not  precluded  from  the 
defense  because  he  is  not  a  nominal  party  to  the  contract.  If  the  work 
was  substantially  done,  as  contracted  lor,  answers  the  intended  purpose, 
but  in  some  minor  particulars,  which  do  not  materially  affect  its  use- 
fulness, the  contractor  failed,  then  the  property-owner  may  have  deduc- 
tion for  such  failure.  This  is  not  the  case  oi  a  municipality  contract- 
ing for  a  public  improvement,  accepting  it,  and  making  payment  there- 
for absolutely,  and  afterward  itself  collecting  the  assessments ;  and  it  is 

1008  ^  T 

Digitized  by  VjOOQlC 


744  The  Eastern  Repoeteb.  [PeniL 

unnecessary  to  consider  whether,  in  that  case,  the  property-owner  ooald 
allege  defective  work  as  a  matter  of  defense  a^nst  the  tax. 

If  it  be  true,  as  alleged  by  the  defendant,  that  he  cannot  "  be  com- 
pelled to  pay  a  fraction  of  a  tax  imposed  on  his  property,  because  of  a 
benefit  specially  conferred,"  then,  if  the  work  was  substantially  per- 
formed, he  is  entitled  to  no  deduction  for  slight  defects.  He  cannot 
complain  that  the  instructions  permitted  such  deduction.  His  six- 
teenth point,  namely  :  "  If  the  jury  find  that  the  pavement,  as  laid  by 
the  contractors,  was  not  done  in  substantial  compliance  with  the  ordi- 
nances of  councils,  either  as  to  depth  of  gravel,  the  quality  of  the 
gravel,  or  the  size  of  the  stone,  their  verdict  should  be  for  the  defend- 
ant,*' ought  to  have  been  refused  for  the  reason  that  evidence  was  want- 
ing to  warrant  so  finding.  All  he  was  entitled  to,  under  the  evidence, 
was  a  deduction  from  the  contract  price,  if  the  jury  found  defects 
which  lessened  the  value  of  the  pavement.  This,  in  case  of  such  find- 
ing, they  were  explicitly  instructed  to  niake.  The  abstract  propositioD 
in  answer  to  the  sixteenth  point,  and  the  instruction  as  to  the  limit  of 
defense  against  a  municipal  claim,  were  not  in  the  least  harmful  to  the 
defendant,  for  they  limited  recovery  to  the  value  of  the  work,  and 
accorded  with  the  instructions  that  if  the  jury  were  satisfied  that  the 
charge  was  greater  than  the  value,  they  could  allow  only  what  die  pave- 
ment was  worth. 

Judgment  aflSrmed. 


Beown  v.  The  Crrr  or  Philadelphia  to  use,  etc.* 

October  4,  1886. 

AGBNCT  —  EXCEEDINO      AUTHORnT  —  MUNICIPAL     CLAIM  —  PaVING  —  PETTITOH  — 

Per  Foot  Frontage  Rule  —  Rural  Property  —  Estoppel. 

If  an  agent  exceeds  his  aatboritj,  and,  as  a  result,  a  third  person  lays  oat  his 
time  and  money,  all  of  which  the  principal  has  knowledge  of,  jet  keeps  sUent 
and  does  not  promptly  disavow  the  act  of  his  agent,  the  principal  is  bonnd  ts 
having  ratified  the  transaction. 

A.,  an  owner  of  real  estate  on  Sixty-third  street,  Philadelphia,  told  B.,  his  son, 
to  sign  for  macadammng  the  cart- way  in  front  of  his  property ;  B.  signed  a 
paper  in  the  nature  of  a  petition  for  the  pa/ving  of  it,  which  paper  was  diaoghted 
in  general  terms  and  without  specifying  the  character  of  paving.  B.  then  tSd  A. 
he  had  signed  for  paving.  In  course  of  time  the  cart- way  mentioned  was  paved  with 
rubble  pavement.  A.  remained  sUent  and  suffered  the  work  to  go  on  ;  in  pro- 
ceeding^ to  enforce  a  municipal  paving  claim,  filed  against  the  property  of  A.  by 
the  contractors  who  did  the  work,  the  defense  was  set  up  that  the  property  being 
rural,  the  per  foot  frontage  rule  could  not  be  resorted  to  as  a  means  of  measur- 
ing the  Uability  of  the  abutting  properties.  Held,  the  action  of  B.  in  signing 
the  petition  had  been  ratified  by  the  silence  of  A.,  and  that  having  petitioned  for 
the  paving  and  remained  silent  he  was  estopped  from  raising  the  defense  that 
the  property  was  rural. 

Error  to  the  court  of  common  pleas,  No.  4,  of  Philadelphia  county. 

This  was  a  scire  facias  upon  a  municipal  claim.  The  following  is 
from  the  charge  of  Arnold,  J. : 

"  These  two  suits,  as  you  have  been  informed,  are  suits  broaght 
for  paving  Sixty-third  street,  in  West  Philadelphia.  The  pav- 
ing was  done   under  an   ordinance  of  councils,  passed  in  the  year 

*  See  ante,  page  738,  Pepper  v.  The  OUy  of  Philadelphia  to  use,  etc, 
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1876,  directing  that  that  street  be  paved  with  rubble  pavement,  and 
directing  the  chief  commissioner  of  highways  to  enter  mto  a  contract 

with  a  competent  pavior  to  do  the  wo  A In  parsaance 

of  that  ordinance  the  contract  was  awarded  to  the  use  plaintiffs,  that  is, 
the  contractors,  Messrs.  Horter,  and  under  that  contract  they  did  the 
work,  as  has  been  testified  before  yon,  in  the  year  1876.  The  work  was 
rione  under  the  supervision  of  the  highwav  department.  Under  the 
ordinances  which  have  been  read  to  you,  it  has  been  shown  that  rubble 
pavement  had  been  selected  in  West  Philadelphia  for  general  paving, 
and  was  also  designated  by  the  special  ordinance  in  this  case  to  be  of 
this  material.     The  work  was  done  in  pursuance  of  the  contract  and 

under  the  direction  of  the  highway  department The  work 

appears  to  have  been  done  in  the  year  1876,  in  pursuance  of  that  con- 
tract. The  assessment  bills  were  thereafter  made  out  and  amongst  them 
were  bills  made  against  both  of  the  defendants,  and  they  having  refused 
to  pay  within  the  time  fixed  by  law  liens  were  filed,  and  these  suits  are 
now  brought  upon  the  liens  for  the  purpose  of  recovering  the  amounts 
which  the  plaintiffs  claimed  to  be  due  for  the  work. 

"  The  defense  is  that  the  property  is  rural,  that  is,  that  Sixty-third 
street  is  in  a  rural  locality,  that  the  paving  of  the  street  is  a  public 
improvement,  not  a  local  improvement,  but  simply  intended  for  the 
general  welfare  of  the  entire  city,  and  which  ought  to  be  charged  to 
the  general  taxation  fund  and  paid  out  of  the  city  treasury  and  not 
charged  against  the  adjoining  owners.  Municipal  assessments  [that  is 
the  more  proper  term  to  use]  or  claims  for  paving  streets  are  a  species 
of  taxation.  Every  property  is  liable  in  this  city  to  be  taxed  once  for 
paving  in  front  of  it,  and  once  taxed  for  the  paving  it  goes  free  after- 
ward for  all  other  expenses  in  the  way  of  repaving.  Keeping  the  streets 
in  repair  is  a  charge  to  the  city  generally,  and  after  a  man  has  once 
paid  for  having  paving  done,  if  the  city  repair  the  street,  or  if  the  city 
entirely  repave  it,  she  cannot  charge  it  against  the  owner  of  the  abuttiujg 

{)roperty,  but  must  charge  it  to  the  general  fund.  But  every  city  lot  is 
iable  to  be  assessed  once  for  paving  done  in  front  of  it.  This  rule 
which  authorizes  the  city  to  charge  the  assessment,  or  to  assess  the 
charge  against  the  adjoining  lot,  does  not,  however,  apply  to  rural  or 
farm  property,  and  therefore  where  the  city  projects  an  avenue  through 
farm  property  which  is  not  cut  up  into  compact  city  lots,  nor  built  upon  as 
city  lots,  the  property  is  not  liable  to  be  charged  by  the  per  foot  front  rule 
of  assessment.  City  councils  have  power  to  enact  that  a  street  shall  be 
paved.  The  power  is  vested  in  councils  by  law.  They  shall  determine 
the  time  when  it  shall  be  paved ;  they  have  a  right  to  determine  what 
kind  of  a  pavement,  the  material  to  be  used,  and  they  have  a  right  to 
fix  a  uniform  price  to  be  paid  by  all  the  owners.  These  are  powers 
vested  in  the  city  legislature  or  councils,  and  the  property-owners  may 
petition  for  pavmg  or  ask  for  another  kind  of  pavement,  but  where  the 
city  authorities  elect  that  a  certain  kind  of  pavement  shall  go  down,  all 

disputes  as  to  the  kind  of  pavement  are  at  an  end 

When  councils  say  that  a  certain  kind  of  pavement  shall  be  put  down, 
then  the  adjoining  properties  become  liable,  unless  it  is  farm  or  rural 
property,  and  then  it  is  not  liable  to  be  charged  by  the  per  front  foot 
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rule  of  assessment,  and  the  property-owner  may  prove  that  the  prop- 
erty is  rural  and  therefore  not  hable,  or  he  may  prove  that  the  wore 
was  not  done  at  all,  or  he  may  prove  that  the  price  charged  for  the  pav- 
ing is  more  than  the  value  thereof.  These  are  the  onlv  defenses  to  a 
municipal  claim.  Now,  if  this  defendant  set  up  as  a  dei^ense  and  pro- 
duced evidence  that  the  property  was  rural  or  farm  property,  yoa  might 
have  some  doubt  upon  that  question  to  solve.  However,  that  question 
is  taken  out  of  case  by  the  pleadings  of  the  parties.  The  city  [the  con- 
tractors] have  for  the  sake  of  narrowing  the  issue  down,  admitted  in 
the  pleadings  that  the  street  is  in  a  rural  neighborhood,  but  they  say 
the  defendants  are  estopped  from  setting  up  that  defense  because  they 
signed  a  petition  for  tne  paving  of  the  street.  If  that  answer  is  made 
out  and  proven  to  your  satisfaction  to  be  true,  it  is  a  l^al  answer  to 
the  objection  that  the  street  is  rural.  Pepper's  signature  to  the  petition 
of  paving  is  admitted  beyond  any  question  whatever,  and  by  all  law  and 
all  justice  he  is  estopped  from  setting  up  the  defense  that  this  street 
is  a  rural  street,  and  that  the  paviug  was  not  a  local  benefit  merely  but 
a  general  one.  A  man  cannot  induce  the  city  to  have  his  street  paved 
and  have  contractors  take  the  contract  and  do  the  work,  and  all  the 
time  serve  to  himself  the  riffht  to  object  to  paying  for  the  paving  because 
the  street  is  rural.  Therefore,  when  Pepper  signed  that  petition  to 
have  the  street  paved,  he  estopped  himself  from  setting  up  the  d^ense 
that  this  street  was  a  rural  one. 

"  In  Brown's  case  the  evidence  shows  yon  that  the  paper  was  signed 
by  Brown's  son  for  him.  Brown  testified  that  he  told  his  son  to  sign 
for  macadamizing ;  that  the  son  signed  the  petition  and  informed  ms 
father  that  he  had  signed  it.  The  petition  was  a  general  petition  or 
agreement  that  the  street  should  be  paved,  without  saying  whether  it 
should  be  macadamized  or  paved  with  cobble,  rubble  or  any  thing  else. 
.  .  .  The  paper  which  ferown's  son  signed  for  him  did  not  sav  that 
the  street  was  to  be  macadamized,  it  is  not  limited  to  any  kind  of  pave- 
ment, but  was  a  general  request  for  piaving  without  requiring  a  certain 
kind  or  character  of  pavement ;  but  after  the  son  signea  the  paper  he 
told  his  father  what  lie  had  done.  A  party  who  authorizes  another  to 
act  for  him,  and  the  other  does  something  more  than  he  is  authorized 
to  do,  when  he  finds  out  that  his  agent  has  exceeded  his  authority,  is 
bound  to  disavow  the  unauthorized  action  the  first  moment  it  comes  to  his 
knowledge,  otherwise  he  makes  the  act  his  own.  If  the  principal  keeps 
silent  and  sees  a  third  person  laying  out  his  time  and  money  and  sub- 
jecting himself  to  a  loss  without  disavowing  the  act  of  his  a^nt,  he  is 
bound  by  the  act  of  his  agent.  There  is  a  time  to  speak  and  a  time  to 
keep  silent,  and  the  time  tor  the  defendant  to  disavow  the  act  of  his  son 
was  the  very  first  time  he  heard  of  it.  He  must  disavow  the  act  promptly, 
otherwise  he  will  be  held  to  ratify  the  transaction.  Therefore,  if  Brown 
was  informed  by  his  son  that  he  had  signed  for  the  paving,  and  did  not 
disavow  when  he  heard  of  it,  and  made  no  objection  on  that  score,  he  is 
held  to  the  same  responsibility  as  if  he  had  authorized  it.  A  subsequent 
ratification  is  equivalent  in  law  to  previous  authority.  If  you  shall 
believe  that  Brown  was  informed  by  his  son,  and  he  testifies  that  he 
was,  that  the  son  had  signed  the  paper  for  paving,  and  did  nothing  to 
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disavow  or  recall  the  act,  then  he  is  equally  bound  with  the  other  par- 
ties who  signed  that  paper,  and  is  estopped  from  setting  up  that  the 
property  is  rural  or  farm  property,  and  m  that  case  Brown  and  Peppeir 
are  alike  driven  to  the  next  defense  set  up  by  them,  and  that  is  whether 
the  price  charged  for  the  paving  is  greater  than  the  value  thereof.  .  .  . 

"  Pepper  is  estopped  from  setting  up  the  claim  that  the  property  is 
rural.  Brown  is  estopped,  if  his  son  told  him  he  had  signea  the  paper 
and  he  did  not  immediately  disavow  the  act.  On  looking  at  the  protest 
which  was  filed  by  tne  property-owners,  I  do  not  think  you  will  find 
Brown's  name  upon  it.     Why  it  was  not,  I  don't  know,  so  we  have  no 

Erotest  or  writing  served  upon  either  the  city  or  contractors,  that  the  son 
ad  no  authority  to  sign  that  paper.  Therefore,  if  he  did  not  disavow, 
he  is  just  as  much  bound  <as  if  ins  son  had  authoritv  to  sign.  .  .  . 
Qe»tlemen,  in  order  to  avoid  all  question,  I  will  further  say  to  you, 
that  there  is  an  act  of  assem'Dly  authorizing  city  councils,  upon  petition, 
to  order  that  streets  in  Frankford,  German  town  and  West  JPhiladelphia 
be  macadamized ;  but  when,  as  in  this  case,  they  order  a  street  to  be 
paved  with  rubble,  it  must  be  rubble.  If  parties  petition  co^ncils  to 
nave  a  street  macadamized,  and  councils  so  order,  that  would  be  all 
right  and  proper.  But  this  special  ordinance  of  1876,  provided  that 
that  street  should  be  paved  witn  rubble,  and  therefore,  the  act  of  assem- 
bly is  entirely  out  oi  the  case,  and  we  come  back  to  the  place  whence 
we  started. 

"  Brown  said,  that  he  told  his  son  to  sign  a  paper  for  macadamizing, 
and  he  said  further,  that  his  son  told  him  that  ne  had  signed  a  paper 
for  paving — I  wrote  it  down  when  Mr.  Brown  was  testifying — 'I 
told  my  son  if  any  petition  was  presented  for  macadamizing  the  street 
to  sign  it,  and  he  told  me  he  signed  it.'  He  there  admits  that  he  knew 
the  son  signed  the  paper.  He  never  complained  that  his  son  had  signed 
it,  and  he  is  as  much  bound,  as  if  he  told  the  son  to  si^  for  him ;  and 
having  never  complained,  he  is  just  as  much  bound  by  his  silence,  as  if 
he  haa  given  instructions  to  his  son  to  sign  for  him." 

Alex.  Simpson,  e/r.,  for  plaintiff  in  error.  He  who  accepts  the  act 
of  an  agent  takes  upon  himself  the  risk  of  the  agent's  authority.  If 
the  agent  had  no  authority,  the  loss  will  not  fall  upon  the  principal. 
Strohecker  v.  Farmeri  Bank^  6  Watts,  96.  A  principal  is  not  bound 
to  disavow  thd  act  of  the  agent,  if  the  disavowal  will  be  of  benefit  to  no 
one.  It  only  becomes  his  duty  to  disavow  if  having  full  knowledge  of 
flie  act  of  his  agent,  and  knowing  that  he  would  not  be  bound  witnout 
Buch  ratification,  he  sees  others  acting  in  reliance  upon  the  fact  that  the 
agent  had  authority.  Story  Agency,  §  239 ;  R.  JR.  Co.  v.  Oazzam,  32 
Penn.  St.  Z^s)  \Sckrack  v.  MoKnight,  84  id.  26 ;  Oil  Co.  v.  E.  Ji.  Co., 
12  Phila.  374 ;  Joharm  y.  Inmany  17  Leg.  Int.  190. 

David  W.  Sellers,  for  defendant  in  error. 

Tbunkkt,  J.  This  case  was  tried  in  the  court  below  and  argued 
here,  with  Pepper  v.  2^  City  qf  Philadelphia,  for  use^of  Horter. 
The  only  difference  requiring  note  is  that  Brown's  son  signed  the  writ- 
ing with  Frederick,  for  his  father.  It  is  not  pretended  that  the  signing 
01  the  name  of  WUliam  Brown  was  a  forgery.    As  to  extent  of  author- 
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ity,  and  ratificatioD  of  the  signing  bj  the  son,  nothing  need  be  said  in 
support  of  the  rolings  of  the  learned  judge  of  the  common  pleas.    For 
the  reasons  stated  in  Pepper  v.  The  City. 
Judgment  affirmed. 
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Day  v.  Gabdneb« 
December,  1886. 

A  oonsItieTation,  sufficient  to  support  a  contract,  may  be  defined  to  be,  either  a 
benefit  accruing  to  the  promissor,  or  a  loss  or  disadvantage  sustained  hj  the 
promisee. 

A  promise  bj  a  creditor  to  forgive  or  relinquish  part  of  his  debt,  on  the  pay- 
ment of  the  other  part  in  money,  is  without  consideration  and  void. 

But  if  a  creditor  agrees  to  relinquish  a  part  of  his  debt,  on  receiving  a  new  or 
an  additional  security  for  the  balance,  or  if  he  agrees  to  receive  a  chattel,  of  less 
value  than  his  debt,  in  satisfaction  of  his  debt,  his  promise  will  have  the  sup- 
port of  a  good  consideration,  and  will  be  held  to  be  valid; 

The  payment  of  taxes  which  are  a  lien  on  mortgaged  premises,  by  a  mortgagor, 
may  be  a  good  consideration  for  a  promise  by  a  mortgagee  holding  a  mortgage 
standing  subsequent  to  the  taxes,  to  relinquish  part  of  his  mortgage  debt. 

On  final  hearing  on  bill  and  answer  and  proofs  taken  before  a 
master. 

J.  M,  BUaelly  for  complainant.    «/.  H.  JPottSy  for  defendant. 

Van  Flbbt,  V.  C.  The  bill  in  this  case  is  filed  to  foreclose  a 
mortgage  made  by  the  defendant  to  one  Louisa  L.  Bollins,  on  the  23d 
of  Jane,  1873,  to  secure  the  payment  of  $150.  The  complainant 
obtained  title  to  the  mortgage,  by  assignment,  on  the  11th  of  I)ecem- 
ber,  1883.  The  defense  is,  that  the  debt  which  the  mortgage  secures, 
has  been  extinguished  or  relinquished.  The  following  are  the  material 
facts:  In  January,  1880,  Louisa  D.  Bollins  held  two  mortgages 
against  the  defendant ;  the  one  in  suit,  and  a  prior  one  executed  to 
her  by  the  defendant,  on  the  same  premises,  bearing  date  December  2, 
1872,  and  given  to  secure  the  payment  of  $750 ;  both  mortgages  bore 
interest  at  the  rate  of  seven  per  cent  per  annum;  the  mortgaged 
premises  are  situate  in  Jersey  City,  and  were,  in  January,  1880,  sub- 
ject in  addition  to  the  two  mortgages,  to  five  years'  back  taxes.  The 
defendant  swears,  that  at  the  date  last  mentioned,  Miss  Bollins  made 
an  agreement  with  her,  by  which  it  was  stipulated  that  if  she  paid  the 
taxes  in  arrear,  the  mortage  debt  should  be  reduced  from  $900  to 
$500,  and  the  rate  of  interest  from  seven  to  six  per  cent  per  annum. 
The  defendant  performed  her  part  of  the  contract.  She  paid  the  taxes 
in  arrear,  and  alter  January,  1880,  Miss  Bollins  accepted  semi-anntLal 
payments  of  interest,  at  the  rate  of  six  per  cent  on  $500,  up  to  October, 
1881.  Just  subsequent  to  the  date  last  mentioned,  the  defendant  paid 
$100  of  the  principal  of  the  debt,  and  after  that,  and  up  to  the  time 
the  mortgages  were  assigned  to  the  complainant.  Miss  Bollins  accepted 
semi-annnal  payment  of  interest  on  $400.  The  complainants  nold 
both  mort^fi^es.  They  were  both  assigned  to  him  at  the  same  time 
and  by  a  sm^e  instrument. 

The  proofs  make  it  entirely  clear  that  the  contract  testified  to  by  the 
defendant  was  made,  and  that  both  parties  abided  by  it  and  acted  on  it 
for  nearly  four  years.  The  question  in  dispute  is  whether  the  contract 
has  the  support  of  a  sufficient  consideration  to  give  it  legal  efficacy  i 
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The  case,  it  will  be  observed,  stands  on  an  entirely  different  foundation 
from  that  on  which  the  ri^ht  to  relief,  in  Irwin  v.  Johnson^  9  Stew. 
347,  stood.  There,  as  well  as  in  the  precedipg  cases,  it  was  admitted 
that  no  contract  existed,  at  least  none  having  the  support  of  a  valuable 
consideration,  but  the  right  to  relief  or  the  ground  oi  defense  in  each 
consisted  simply  in  the  fact  that  the  creditor  had  made  a  declaration 
that  he  forgave,  or  intended  to  forgive,  his  debt,  while  here  a  valid  con- 
tract, founded  on  a  good  consideration,  has  been  shown.  Nor  is  the 
case  at  all  akin  to  those  in  which  a  debtor,  having  paid  part  of  his 
debt  under  a  promise  from  his  creditor  that  he  would  foreive  the  bal- 
ance, has,  nevertheless,  been  held  liable  for  the  balance.  It  is  agreed 
on  all  hands  that  such  promises  are  void  for  want  of  consideration. 
The  debtor  in  paying  simpler  does  what  he  ought  to  do,  and  the  credi- 
tor in  receiving  gets  nothmg  but  what  he  is  justly  entitled  to.  The 
one  suffers  no  detriment,  and  the  other  receives  no  benefit,  and,  there- 
fore, there  is  nothing  in  the  transaction  which  the  law  can  recognize 
as  a  consideration  for  the  creditor's  promise. 

Now,  while  it  is  true  that  the  payment  of  a  part  of  a  debt  in  money 
will  not  operate  as  a  satisfaction  of  the  whole  debt,  even  when  the 
creditor  has  agreed  that  a  payment  of  part  shall  have  that  effect,  yet 
the  rule  seems  to  be  entirely  different  where  the  debtor  gives  some- 
thing else  than  money  in  payment,  with  the  understanding  that  such 
thing  shall  be  accepted  in  full  satisfaction.  In  Coke  on  Littleton  it  is 
said :  "  In  the  case  of  feoffment  in  mortgage,  if  the  feoffor  payeth  to 
the  feoffee  a  horse,  or  a  cup  of  silver,  or  a  ring  of  gold,  or  any  such 
other  thing,  in  full  satisfaction  of  the  money,  and  the  other  receiveth 
it,  this  is  good  enough,  and  as  strong  as  if  he  had  received  the  sum  of 
money,  though  the  horse  or  other  thing  were  not  of  the  twentieth  part 
of  the  value  of  the  sum  of  money,  because  the  other  had  accepted  it  in 
full  satisfaction."  2  Co.  Litt.,  'Tit.  Est.  on  Con.  63,  344,  212a.  And 
so,  too,  "if  the  obligor  pay  a  lesser  sum,  either  before  the  day  or  at 
another  place  than  i&  limited  by  the  condition,  and  the  obligee  or 
feoffee  receiveth  it,  this  is  a  good  satisfaction.'^  Id.  2126.  And  the 
reason  why  the  acceptance  of  a  horse,  or  of  a  less  sum  of  money  than 
the  whole  debt,  before  the  whole  is  due,  is  held  to  be  a  good  discharge 
of  the  debt  in  cases  where  the  creditor  has  agreed  that  such  should  be 
its  effect,  is  that  it  must  be  assumed  that  the  creditor  took  the  hone 
rather  than  the  money,  because  he  thought  the  horse  would  be  more 
bdheficial  to  him  than  the  money,  and  so,  too,  that  he  accepted  part  of 
his  debt  before  the  whole  was  due,  because  he  thought  part  then  would 
be  more  beneficial  to  him  than  the  whole  when  the  whole  fell  due. 
Brooks  V.  WhUe^  2  Mete.  283. 

A  consideration  suflScient  to  support  a  contract  may  be  defined  to  be 
either  a  benefit  accruing  to  the  promissor,  or  a  loss  or  disadvantage 
sustained  by  the  promisee.  A  consideration  emanating  from  some 
injury  or  inconvenience  to  the  one  party,  or  from  some  oenefit  to  the 
other,  is  a  valuable  consideration.     Conover  v.  StUltoelly  5  Vr.  64. 

The  doctrine  is  settled  that  a  promise  by  a  creditor  to  forgive  or 
relipquish  a  part  of  his  debt,  provided  a  new  or  additional  security  is 
given  for  the  balance  is  valid.    As,  for  example,  if  a  creditor  aooept 
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the  note  of  his  debtor,  indorsed  by  a  third  person  for  a  less  sum  than 
his  debt,  with  the  understanding  that  the  original  debt  shall  thereby 
be  discharged,  the  contract  will  be  held  to  be  valid  and  the  original 
debt  discharged.  And  so,  too,  if  a  creditor  accept  the  note  of  a  third 
person  for  a  less  sum  than  his  whole  debt,  under  a  promise  to  the 
debtor  to  forgive  or  relinquish  the  balance,  his  promise  will  bind  him, 
and  his  original  debt  will  be  treated  as  satisfied.  Bayd  v.  Hitchcoclc^  20 
Johns.  76 ;  Le  Page  v.  McCrea^  1  Wend.  164 ;  Booth  v.  Smithy  3 
id.  66;  Kellogg  Y.  Richards^  14  id.  116;  Perkins  v.  Lochwood^  100 
Mass.  250. 

The  consideration  in  such  cases,  it  will  be  observed,  is  duplicate  in 
its  character,  in  other  words,  it  covers  both  branches  of  the  definition 
of  consideration  —  there  is  both  inconvenience  or  loss  to  the  debtor 
and  benefit  to  the  creditor.  The  debtor  is  put  to  the  inconvenience  of 
becoming  a  surety,  or  suffers  the  loss  of  a  note  which  he  holds  against 
his  debtors,  and  the  creditor  gets  the  benefit  of  the  promise  of  a  third 
person. 

Nothing  remains  to  be  done  except  to  apply  the  principle  just  stated 
to  the  case  in  hand.  The  taxes  wnich  tne  defendant  paid  in  pursu- 
ance of  her  contract,  constituted  liens  against  the  mortgaged  premises, 
and,  although  levied  subsequent  to  the  registration  oi  the  mortgages 
now  held  by  the  complainant,  were  prior  m  rank.  They  are  made  so 
by  express  provision  of  the  charter  of  Jersey  city.  P.  L.  1871,  p.  1155, 
§  151 ;  Hardenhuvgh  v.  Converse^  4  Stew.  500  ;  Rand  v.  Startup^  11 
id.  115.     The  payment  of  the  taxes,  therefore,  removed  liens  standing 

Erior  to  the  mortgages,  and  this  gave  the  mortg^ee  an  additional  or 
Btter  seaurity.  Her  debt  was  made  more  secure.  A  substantial  benefit 
accrued  to  her  from  the  payment  of  the  taxes.  But  the  complainant 
says,  the  defendant,  in  paying  the  taxes,  did  nothing  more  tnan  her 
duty  —  she  was  bound,  as  every  other  citizen  is,  to  contribute  her  fair 
share  toward  the  support  of  the  government  which  protects  her  and 
her  property,  and  so,  in  pajdng  the  taxes,  she  simply  did  that  which 
her  duty,  as  a  good  citizen,  required  her  to  do,  and  consequently  suf- 
fered no  loss,  injury  or  disadvantage.  But  this  argument  assumes  a 
fact  which  does  not  exist,  namely,  mat  it  was  the  duty  of  the  defend- 
ant to  pay  the  taxes  in  question.  They  were  not  assessed  against  her, 
nor  was  she  under  the  least  personal  liability  for  them.  They  were 
assessed  against  the  mortgaged  premises,  in  the  name  of  her  husband 
as  owner.  He  died  in  1878,  but  whether  he  or  she  was  in  fact  the 
owner,  does  not  appear.  The  mortgaged  premises  were  liable  for  the 
taxes  but  the  defendant  was  not.  But  if  a  personal  liability  had 
existed,  the  duty  which  such  liability  would  have  imposed,  would  have 
been  a  duty  to  the  government  which  was  entitled  to  the  taxes,  and 
not  to  the  mortgagee,  and  I  am  not  prepared  to  say,  that  in  such  a  con- 
dition of  affairs,  the  collateral  benefit  resulting  "to  a  mortgagee  from 
the  payment  of  taxes  which  were  entitled  to  priority  in  payment  over 
his  mortgage,  would  not  constitute  a  perfectly  valid  consideration  for 
such  a  contract  as  that  on  which  the  aefense  in  this  case  rests. 

In  a  case  of  this  kind,  any  collateral  benefit  received  by  the  creditor, 
which  is  entitled  to  be  regarded  as  a  technical  legal  consideration,  will 
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be  held  to  be  snflBcient  to  support  the  contract.  Booth  v.  White^  3 
Mete.  2^3.  In  my  judgment,  the  contract  on  which  the  defense  rests, 
has  the  support  oi  a  valuable  consideration. 

The  parties  do  not  seem  to  have  made  any  agreement  as  to  the  par- 
ticular method  in  which  the  mortgage  debt  should  be  reduced — whether 
the  whole  of  $400  which  was  to  be  relinquished,  was  to  be  deducted 
from  the  $750  mortgage,  or  the  $150  mortgage  was  to  be  considered 
satisfied  and  the  other  $250  of  the  $400,  deducted  fron  the  $750  mort- 
gage —  but  they  simply  agreed  that  the  debt  should  be  reduced  from 
1900  to  $500.  This  omission,  however,  creates  no  difficulty.  The 
fact  that  an  agreement  was  made  is  clear.  It  is  also  entirely  plain  that 
one  of  the  most  material  provisions  of  the  agreement  was,  that  the 
debt  should  be  reduced  from  $900  to  $500.  There  is  no  difficulty  in 
giving  eftect  to  this  part  of  the  agreement.  The  proper  and  reasonable 
method  to  carry  it  into  effect,  is,  to  consider  the  $150  mortgage  extin- 
guished and  $250  of  the  $750  mortgage  satisfied.  This  coarse  gives 
the  defendant  the  full  benefit  of  her  contract  and  preserves  to  the  com- 
plainant his  first  and  strongest  security. 

The  complainant  stands  before  the  court  in  the  same  position  exactly 
that  his  assignor  would  have  stood  if  she  had  brought  this  suit.  He 
took  the  mortgage  in  suit  subject  to  all  the  defenses  which  the  defend- 
ant could  have  made  against  it  in  the  liands  of  his  assignor.  Woocb^ 
▼.  Depue,  1  McCar.  168. 


Mandevillb  V,  Habman. 

Contracts  in  restraint  of  trade  are  invalid;  and  this  is  so  even  when  the 
restraint  imposed  is  partial,  unless  the  restraint  be  reasonable. 

And  the  test  to  be  applied,  in  determining  whether  a  restraint  is  reasonable  or 
not,  is  to  consider  whether  the  restraint  is  only  such  as  is  necessary  to  afford  a 
fair  protection  to  the  interest  of  the  party  in  whose  favor  it  is  given,  and  not  so 
large  as  to  interfere  with  the  interest  of  the  public. 

The  question  whether  a  restraint  which  is  to  endure  during  the  life  of  the 

gromisor  or  covenantor,  is  reasonable  or  not,  is  an  undecided  question   in  this 
tate,  and  such  a  restraint  is  not,  therefore,  enforceable  by  injunction. 
A  complainant  is  not  entitled  to  a  preliminary  injunction  when  the  right  on 
which  he  founds  his  claim  is,  as  a  matter  of  law,  unsettled. 

On  application  for  an  injunction,  heard  on  bill  and  affidavit  and 
answer  and  affidavit,  and  order  to  show  cause. 

Joseph  Coult^  for  complainant.     John  B.  Emery ^  for  defendant 

Van  Fleet,  V.  C.  This  is  an  application  for  an  injunction  to 
restrain  the  defendant  from  violating  his  covenant.  The  litigants  are 
physicians.  The  bill  says  that  the  complainant,  by  many  years  practice 
and  diligent  attention  to  business,  has  succeeded  in  acquiring  a  large  and 
profitable  practice,  and  that  in  the  early  part  of  1886  nis  pnu^ice 
became  so  large  as  to  render  it  necessary  for  him  to  employ  an  assist- 
ant, and  that  the  defendant  became  his  assistant  under  a  written  con- 
tract, executed  under  seal,  on  the  22d  day  of  April,  1886.  By  the 
contract  the  defendant  bound  himself  to  devote  his  time  and  attention 
to  the  business  of  the  complainant,  and  to  give  thereto  all  his  skill  and 
ability,  for  the  period  of  tnree  months,  at  a  compensation  of  $126  and 
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the  one-fourth  of  such  sum  as  the  complainant's  income  from  his  prac- 
tice for  the  three  months  that  the  defendant  was  to  serve  him,  should 
exceed  his  average  income  for  the  months  of  July,  August  and  Sep- 
tember in  the  three  preceding  years.  The  contract  gave  tne  complain- 
ant the  option,  on  the  expiration  of  the  first  three  months,  to  extend 
the  defendant's  term  of  service,  at  the  same  rate  of  compensation,  to 
the  22d  of  April,  1886. 

The  complainant  exercised  this  option,  and  the  defendant  con- 
tinued to  serve  imder  the  agreement  until  the  22d  of  April,  1886. 
On  that  day  a  further  written  agreement  was  made,  and  indorsed  on 
the  original  agreement,  by  which  the  defendant's  term  of  service  was 
extended  until  October  1,  1886,  and  his  compensation  was  raised  to 
$300,  and  it  was  also  agreed  that  he  should  receive  the  fees  for  exam- 
ining applicants  for  insurance  in  a  certain  life  insurance  company,  pro- 
vided they  did  not  exceed  $50.  By  the  last  clause  of  the  original 
agreement,  the  defendant  made  the  following  covenant :  '*  In  consider- 
ation of  this  contract  made  with  him  by  the  said  Mandeville,  the  said 
Harman  hereby  covenants  and  agrees  not  to  engage  in  the  practice  of 
medicine  or  surgery  in  the  city  of  Newark  at  any  time  nereafter." 
The  defendant  has  recently,  and  since  the  Ist  of  October,  1886,  rented 
an  office  in  the  city  of  Newark  and  put  out  a  sim  as  a  physician.  By 
his  answer  he  admits  that  he  intends  to  establish  himself  in  practice 
there.  The  complainant  asks  that  an  injunction  issue  restraining  him 
.  from  doing  so.  The  defendant  resists  the  application  on  two  grounds ; 
first,  that  the  covenant  is  unreasonable,  and,  therefore,  void ;  and  sec- 
ond, that  it  is  unenforceable  in  equity,  because  it  is  not  supported  by 
an  adequate  consideration. 

The  covenant  under  consideration  is  a  contract  in  ^estralnt  of  trade. 
Such  is  the  designation  universally  applied  to  such  engagements.     And 
no  principle  of  law  is  more  generally  recognized  than  that  a  contract 
which  precludes  a  person  from  the  right  to  employ  his  talents,  his 
industry,  or  his  capital,  in  any  useful  undertaking,  is  void,  whether  the 
restraint  be  general  or  partial.    Mr.  Justice  Bronson  says :    "  The  law 
starts  out  with  the  presumption  that  a  contract  in  restraint  of  trade  is 
void,  and  it  is  only  by  showing  that  the  contract  is  good  that  this  pre- 
sumption will  be  rebutted.     The  rule  is,  not  that  a  limited  restraint  is 
good,  but  that  it  may  be  good.     It  is  valid  when  the  restraint  is  rea- 
sonable, and  the  restraint  is  reasonable  when  it  imposes  no  shackle  upon 
the  one  party  which  is  not  beneficial  to  the  other.^'     Hoss  v.  Ladgbeer^ 
21  Wend.  168.     The  authorities  are  uniform  that  such  contracts  are 
valid  when  the  restraint  they  impose  is  reasonable,  and  the  test  to  be 
applied  in  determining  whether  the  restraint  is  reasonable  or  not  pre- 
scribed by  Chief  Justice   Tdtoal  in  Homer  v.  Graves,  7  Bing.'  738l 
and  uniformly  adopted  in  subsequent  cases,  is  this:    "To  consider 
whether  the  restraint  is  such  only  as  to  afford  a  fair  protection  to  the 
mterest  of  the  party  in  favor  of  whom  it  is  given,  and  not  so  large  as 
to  interfere  with  the  interests  of  the  public.     Whatever  restraint  is 
larger  than  the  necessary  protection  of  the  party,  can  be  of  no  benefit 
to  either ;  it  can  only  be  oppressive,  and  if  oppressive,  it  is,  in  the  eye 
of  the  law,  unreasonable  and  void,  on  the  ground  of  public  policy  aa 
Vol.  VUJ.^  95  n  ^^!^T^ 
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being  injurious  to  the  interests  of  the  public."  The  role,  as  thus 
stated,  is  the  law  of  this  State.  Chief  Justice  Beasley,  in  OTonoonc- 
ing  the  judgment  of  the  court  of  errors  and  appeals  in  Brewer  v. 
MarshaUy  4  0.  E.  G.  547,  said :  "  And  so  far  has  this  principle  —  that 
contracts  in  restraint  of  trade  are  void — been  carried,  that  even  in 
cases  in  which  the  restraint  sought  to  be  imposed  is  only  partial,  it  has 
been  repeatedly  held  that  such  agreement  will  be  void,  unless  it  be  rea- 
sonable, and  that  no  such  agreement  can  be  reasonable  in  which  the 
restraint  imposed  on  the  one  party  is  necessary  for  the  protection  of 
the  other."  This  is  the  rule  by  which  the  validity  of  the  covenant,  on 
which  the  complainant  relies,  must  be  tried. 

The  fault  imputed  to  the  covenant  is,  that  the  restriction  which  it 
imposes  is  to  endure  for  an  unreasonable  period  of  time  —  for  a  much 
longer  period  than  will  be  necessary  for  the  protection  of  the  complain- 
ant. It  interdicts  the  defendant,  it  will  be  observed,  from  practicing 
medicine  or  surgery,  at  any  time  hereafter.  The  restraint  covers  the 
whole  period  of  the  defendant's  life,  and  if  an  injunction  is  awarded, 
enforcing  the  covenant  according  to  the  court  the  defendant  can  never, 
at  any  time  hereafter,  practice  his  profession  in  the  city  of  Newark, 
though  the  complainant  may  the  next  year,  or  even  the  next  month, 
after  the  injunction  issues  lose  his  life  or  his  reason,  or  remove  to 
another  field  of  practice. 

Under  such  circumstances,  the  injunction  would  give  no  protection 
to  the  complainant  —  he  would  need  none,  and  the  only  purpose  the 
injunction  could  serve  would  be  to  causelessly  oppress  tne  deieudant. 
The  court  of  king's  bench  in  Hitchcock  v.  ConeUj  6  Ad.  &  El.  438,  held 
a  similar  contract  void.  The  defendant  there  had  entered  the  service 
of  the  plaintiff,  who  was  a  druggist  carrying  on  his  business  in  the  town 
of  Taunton,  as  the  plaintiff's  assistant,  under  a  written  contract,  whereby 
he  agreed,  in  consideration  of  the  salary  to  be  paid  to  him  by  the  plain- 
tiff, that  he  would  not,  at  any  time  after  leaving  the  plaintiff's  service, 
engage,  either  directly  or  indirectly,  in  the  business  of  a  chemist 
and  druggist,  within  the  town  of  Taunton.  After  leaving  the  plain- 
tiff's service,  the  defendant  violated  his  contract ;  the  plaintiff  sued  him 
and  had  a  recovery.  The  court,  in  pronouncing  judgment  on  a  motion 
in  arrest  of  judgment,  by  Lord  Denman,  Ch.  J.,  said  :  "  The  agree- 
ment as  to  time  is  indefinite ;  it  is  not  limited  to  such  time  as  the  plain- 
tiff should  carry  on  business  in  Taunton,  nor  to  any  given  nomber  of 
years,  not  even  to  the  life  of  the  plaintiff ;  but  it  attaches  to  the  defend- 
ant as  long  as  he  lives,  although  the  defendant  may  have  left  Taunton, 
or  parted  with  his  business  or  be  dead.  .  .  In  the  absence  of  any 
authority  establishing  the  validity  of  an  agreement  thus  indefinite  in 
point  of  time,  and  trying  the  reasonableness  of  it  by  the  test  given  in 
Homer  v.  Graves,  we  think  that  the  restraint  is  larger  than  the  nec^- 
sary  protection  of  the  party  iti  favor  of  whom  it  is  given  requires, 
and  that  it  is,  therefore,  unreasonable  and  oppressive."  Judgment  was 
given  for  the  defendant. 

The  case  was  then  taken  by  the  court  of  error  to  the  exchequer 
chamber,  and  there  the  judgment  of  the  king's  bench  was  reversed. 
The  reversal  was  put  distinctly  on  the  ground  that  a  restriction,  so 
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extensive  in  point  of  time,  was  necessary  for  the  protection  of  the  prom- 
isee or  covenantee  in  the  enjoyment  of  the  good  will  of  his  trade,  and 
should,  therefore,  be  held  to  be  reasonable.  Chief  Justice  Tinbai.,  in 
delivering  the  opinion  of  the  court,  said :  "  The  good  will  of  a  trade  is 
a  subject  of  value  and  price.  It  may  be  sold,  bequeathed,  or  become 
assets  in  the  hands  of  tlie  personal  representative  of  a  trader.  And,  if 
the  restriction  as  to  time  is  to  be  held  to  be  illegal,  if  extended  beyond 
the  period  of  the  party  bv  himself  carrying  on  the  trade,  the  value  of 
such  good  will,  considered  in  those  various  points  of  view,  is  altogether 
destroyed.  If,  therefore,  it  is  not  unreasonable,  as  undoubtedly  it  is 
not,  to  prevent  a  servant  from  entering  into  the  same  trade,  in  the  same 
town,  in  which  his  master  lives,  so  long  as  the  master  carries  on  the 
trade  there,  we  cannot  think  it  unreasonable  that  the  restraint  should  be 
carried  further,  and  should  be  allowed  to  continue,  if  the  master  sells 
the  trade,  or  bequeaths  it,  or  it  becomes  the  property  of  his  personal 
representative."  6  Ad.  &  El.  453.  This  doctrine  has  been  adhered 
to  in  subsequent  cases,  and  is  now  the  established  law  of  Great  Britain. 
Pemberton  v.  Vaughn,  10  C.  B.  287;  Mves  v.  Orafts^  id.  241 ;  Att- 
hyns  V.  Einnier,  4  Exch.  (W.  H.  &  G.)  782. 

The  legality  of  restrictions  of  this  kind  is  put,  it  will  be  observed, 
exclusively  on  the  ground  that  they  must  be  upheld,  as  valid,  to  ])re- 
vent  the  destruction  of  a  property  right  or  interest,  called  the  good 
will  of  a  trade  or  business.  This  right  or  interest,  in  this  country,  is 
without  a  well  defined  legal  character.  It  would  seem  that  it  is 
scarcely  possible  for  it  to  exist,  even  in  England  where  it  has  received- 
repeated  judicial  recognition,  except  in  connection  with  a  store  or  shop, 
or  some  other  permanent  place  of  business,  for  Lord  Eldon  defined  it, 
as  nothing  more  than  the  probabiUty  that  the  old  customers  will  resort 
to  the  old  place — Grutkodl  v.  Lye^  17  Ves.  346  —  and  Lord  Chelms- 
ford has  said  concerning  it,  that  when  a  trade  is  established  in  a 
particular  place,  the  good  will  of  that  trade  means  nothing  more  than 
the  sum  of  money  which  any  person  would  be  willing  to  give  for  the 
chance  of  being  able  to  help  the  trade  connected  with  the  place  where 
it  has  been  carried  on.  Austen  v.  Boys,  2  Ue  G.  &  J.  626.  Its  exist- 
ence, as  property,  in  this  country  has  received  more  decided  recognition, 
in  cases  involving  the  disposition  and  distribution  of  partnership  assets, 
than  in  any  other  class  of  cases,  but  even  in  such  cases,  it  can  only 
exist,  savs  Mr.  Justice  Stoey,  where  the  partnership  conducts  a  com- 
mercial business  or  trade,  and  that  it  does  not  exist  wnere  a  professional 
business  is  carried  on  by  copartners,  for  in  such  cases  the  amount  of 
business  done  by  each  member  of.  the  firm  depends  almost  entirely  in 
the  confidence  reposed  in  him  personally  as  a  professional  man.  Story 
Part.,  §  99.  Sir  John  Leaoh,  V .  C,  in  Farr  v.  Pea/rce,  8  Madd.  73, 
held,  that  on  the  death  of  one  of  two  surgeons,  who  were  conducting 
business  as  copartners,  the  survivor  was  not  obliged,  in  the  absence  of 
a  contract  requiring  him  to  do  so,  to  give  up  the  business  and  sell  the 
practice,  but  that  he  had  the  right  to  continue  the  practice  and  take 
all  the  emoluments  arising  therefrom. 

Professional  skill,  experience  and  reputation  are  things  which  can 
not  be  bought  or  sold.     They  constitute  part  of  the  individuality  of 
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the  particular  person  and  die  with  him.  There  can  be  do  doubt,  I 
think,  that  if  tne  complainant  was  the  most  distinguished  physician  of 
the  city  of  If ewark,  and  had  by  far  the  most  lucrative  practice  in  that 
city,  and  he  should  be  so  unfortunate  as  to  die  next  month,  or  next 
year,  it  would  be  impossible  for  his  personal  representative  to  sell  his 
good  will  or  practice,  as  a  thing  of  property,  distinct  from  the  oflSce 
which  he  had  occupied  prior  to  his  deatn,  for  any  price;  and,  I  think« 
it  is  equally  obvious,  that  if  it  were  sold  in  connection  with  his  oflSce, 
the  outy  possible  value  which  could  be  ascribed  to  it  would  be  the  slight 
possibility  that  some  of  the  persons  who  had  been  his  patients  might, 
when  they  needed  the  services  of  a  physician,  go  or  send  there  for  the 
next  occupant  of  the  office. 

The  practice  of  a  physician  is  a  thing  so  purely  personal,  depending 
so  absolutelj  on  the  confidence  reposed  in  his  personal  skill  and  ability, 
that  when  he  ceases  to  exist  it  necessarily  ceases  also,  and  after  his  death 
can  have  neither  an  intrinsic  nor  a  market  value.  And  if  the  com- 
plainant should  make  sale  of  his  practice  in  his  life-time,  it  is  manifest,  all 
the  purchaser  could  possibly  get  would  be  immunity  from  competition 
with  him,  and  perhaps  his  implied  approval  that  the  purchaser  was  fit 
to  be  his  successor,  but  it  would  be  impossible  for  him  to  transfer  his 
professional  skill  and  ability  to  his  successor,  or  to  induce  anybody  to 
Delieve  that  he  had. 

These  considerations  make  it  apparent,  I  think,  that  the  reason  which 
induced  the  court  of  exchequer  chamber  to  hold  a  like  restraint  valid 
in  Hitchcock  v.  Cohen^  does  not  exist  in  this  case.  There,  a  right  or 
interest  existed,  which,  according  to  the  law  of  Great  Britain,  would, 
on  the  death  of  its  possessor,  pass  to  his  personal  representative.  Ko 
such  right  or  interest  exists  here ;  at  least,  its  existence  is,  as  yet, 
unrecognized  in  this  State  by  law.  No  court  of  law  of  this  State  has, 
as  yet,  decided  that  a  covenant  between  professional  gentlemen,  so 
extensive  in  duration  as  the  one  under  consideration,  is  valid.  There 
is  strong  reason  to  doubt  its  validity.  It  is  one  of  the  natural  rights 
of  every  citizen  of  this  State  to  use  his  skill  and  labor  in  any  useful 
employment,  not  only  to  get  food,  raiment  and  shelter,  but  to  acquire 
property,  and  I  think  it  may  be  regarded  as  very  certain  that  the  courts 
will  never  deprive  any  one  of  this  right,  or  even  abridge  it,  except  in 
obedience  to  the  sternest  demands  of  justice.  Chief  Justice  Beaslet, 
in  speaking  of  the  covenant  on  trial  in  Brewer  v.  MarahaU^  suprOj 
said  that  the  restraint  which  it  imposed  was  general,  both  as  to  time, 
place  and  person,  and  it  therefore  transcended  by  far  the  limits  of  util- 
ity to  the  covenantee,  and  must,  for  that  reason,  be  declared  void.  And 
Chief  Justice  Woodwabd,  in  Keder  v.  Taylor^  53  Penn.  St.  469, 
declared  that  such  contracts,  if  they  were  not  limited  to  a  reasonable 
time,  as  well  as  confined  to  reasonable  space,  were  void  at  law.  He 
said,  also,  that  if  the  terms  they  imposed  were  at  all  hard,  equity  would 
not  enforce  them.  Vice-Chancellor  Shadwbll  had  previously  givoi 
expression  to  the  same  view  in  Kimberly  v.  Jennings^  6  Sim.  352. 
Besides,  no  one  can  fail  to  see  that  if  this  covenant  is  valid  and  enforce- 
able in  equity,  then  it  is  competent  for  every  merchant  and  trader, 
when  he  employs  a  clerk  or  shop  girl,  to  require  them,  although  the 
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compensation  he  agrees  to  pay  is  no  ^eater  than  that  which  is  custo- 
maruj  paid  for  snch  service,  to  enter  into  a  covenant  that  on  quitting 
his  service  they  will  not,  at  any  time  afterward,  accept  like  employ- 
ment from  any  other  merchant  or  trader  in  the  same  town  or  city,  and 
that  if  such  covenants  are  made  and  are  subsequently  broken,  it  will  be 
the  duty  of  this  court  to  enforce  them,  though  the  consequence  may 
be  that  a  citizen  will  thereby  be  deprived  of  his  only  means  of  support- 
ing himself  and  his  family.  It  may  well  be  doubted,  I  think,  whether 
legal  rules,  producing  such  consequences,  will  ever  be  established  merely 
by  force  of  judicial  action. 

The  conspicuous  defect  of  the  complainant's  case  is,  that  the  legal 
right  on  which  he  founds  his  daim  to  an  injunction  is  not  clear.  No 
court  of  this  State  has  ever  declared,  that  a  covenant,  like  that  on  which 
the  complainant  rests  his  claim  is  valid ;  on  the  contrary,  it  appears 
that  the  general  legal  presumption  is  against  the  validity  of  such  cove- 
nants in  this  posture  of  affairs ;  the  duty  of  the  court  is  plain,  for,  in  the 
language  of  Chief  Justice  Bsaslet,  no  rule  of  equity  is  better  settled 
than  the  doctrine,  that  the  complainant  is  not  in  a  position  to  ask  for  a 
preliminary  injunction  when  the  right  on  which  ne  founds  his  claim 
is,  as  a  matter  of  law,  unsettled.  (Mtisens^  Coach  Co,  v.  Camden  Sorse 
R.  R.  Co.,  2  Stew.  304 

My  judgment  being  for  the  defendant  on  the  first  ground  taken  by 
him,  it  is  not  necessary  to  express  an  opinion  on  the  second. 

An  injunction  must  be  denied. 


Tbotteb  v.  Heoksoheb  and  Lehigh  Zmo  and  Ibon  Co.,  Lxmcted. 

T.  held  a  lease  of  a  mine  for  a  tenn  of  thirty  years ;  he  agreed  with  H.  and 
his  assigns  to  famish  ore  therefrom,  to  him  or  them  in  certain  quantities  monthly, 
and  in  case  of  \i\%  failure  so  to  do,  he  or  they  might  enter  and  secure  the  ore, 
charging  T.  with  all  costs,  until  T.'s  inability  or  failure  should  he  satisfactor- 
ily removed.  T.  failed  to  deliver  ore  ;  H.  and  his  assigns  threatened  to  enter ; 
T.  filed  a  hill  to  enjoin  them,  and  for  an  account ;  the  court  let  H.  and  his  assigns 
into  possession  ;  now  T.  files  supplemental  hill,  and  asks  to  he  restored  to  pos- 
session, allegin«^  that  he  can  now  furnish  ore  under  the  contnict ;  he  also  asks 
for  an  account  tot  waste,  and  for  a  manager  ;  defendants  insist  that  T.  forfeited 
his  right  to  re-enter  by  his  misconduct  and  bad  faith  ;  also  insists  that  this  court 
has  not  jurisdiction ;  hdd,  that  T.  is  entitled  to  the  possession,  no  bad  faith 
appearing  ;  field,  also,  that  he  is  not  entitled  to  an  account  for  waste,  nor  to  a 
manager  ;  and  A^,  that  this  court  has  jurisdiction. 

(7.  da  V.  Wayne  Parker^  for  complainant.  C  D.  Thorrypaon,  H,  C' 
P%tney  and  Oeorge  Northrop^  for  defendants. 

BmD,  V.  0.  The  question  now  presented  for  consideration  arises 
upon  a  bill  supplemental  to  one  filed  in  May,  1882.  That  bill  was 
filed,  amongst  otner  things,  to  restrain  the  defendants  from  taking  pos- 
session of  a  certam  mine  named  in  the  pleadings.  On  appeal,  the 
court  of  last  resort  decided  that  the  defendants  were  entitled  to  pos- 
session of  the  mine.  The  right  to  such  possession,  and  the  ground 
upon  which  it  was  given  was  a  clause  in  a  contract  between  the  parties 
to  the  eftect  that,  if  Trotter  should  fail  for  thirty  days  at  any  time 
during  the  continuance  of  said  contract,  to  deliver  ore  from  said  mine, 
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according  to  the  quantity  agreed  upon,  the  said  Heckscher  might,  at 
his  option,  after  thirty  days'  notice,  take  possession  of  the  mine  and  all 
machinery,  and  should  have  the  uninterrupted  right  of  entering  upon 
the  said  premises  and  taking  therefrom  the  amount  of  ore  which  Trotter 
agreed  to  deliver,  charging  Trotter  with  the  cost  of  mining  and  deliver- 
ing. The  decree  of  the  court  of  errors,  besides  providing  that  the 
defendants  were  entitled  to  possession  of  said  mine,  declared  that  their 
decree  should  be  "without  prejudice  to  an  inquiry  after  the  said 
Ijchigh  Zinc  and  Iron  Company,  limited,  should  have  taken  such  pos- 
session into  any  change  of  the  right  of  possession  from  matters  arising 
after  the  bill  was  filed."  May  6,  1886,  the  defendants  took  possession 
of  the  mine,  as  they  had  a  right  to,  under  said  decree.  The  complain- 
ant immediately  demanded  possession  to  be  redelivered  to  him. 

This  claim  for  the  present  right  of  possession  of  the  mine  by  Trotter 
arises,  not  only  under  said  decree,  but  also  under  the  contract  between 
the  parties  wluch,  among  other  things,  provides,  in  addition  to  the  pro- 
vision that  the  defendants  may  take  possession  in  case  Trotter  snail 
fail  to  deliver  ore,  and  that  "the  said  Charles  W.  Trotter,  for  himself, 
his  heirs,  executors,  administrators  and  assigns,  guarantees  that  the  said 
Charles  A.  Heckscher,  his  associates,  executors,  administrators  and 
assigns,  shall  have  peaceable  and  uninterrupted  possession  of  said  mine, 
vein,  lode  or  bed  of  Franklinite  ore  until  tne  inability  or  failure  of  the 
said  Charles  "W.  Trotter  to  supply  said  ore  as  agreed  upon  shall  be  satis- 
factorily removed." 

The  supplemental  bill  alleges  that  said  inability  of  Trotter  has  been 
removed,  and  that  he  is  now  able  to  supply  said  ore  according  to  the 
stipulations  of  his  contract.  It  also  presents  a  claim  against  the  defend- 
ants for  waste  committed  by  them  in  the  management  of  said  mine 
since  they  have  had  the  possession. 

The  answer  denies  that  the  defendants  are  entitled  to  the  possession 
of  the  mine  only  so  long  as  the  complainant  may,  or  might,  be  unable 
to  fulfil  his  contract ;  or  that  defendants  are  under  any  obligation  to 
return  and  give  up  possession  to  the  complainant  as  soon  as  me  com- 
plainant's so-callea  mability  or  failure  to  supply  said  ore,  as  agreed 
upon,  shall  be  removed.  As  a  question  of  lact,  and  independent  of 
every  other  consideration,  the  defendants  admit  that  the  inabilitv  of 
Trotter  to  furnish  the  ores  has  been  removed ;  and  further  say :  "That 
the  complainant  has  lost  his  right  of  possession  and  working  said  mine 
under  said  contract,  not  by  reason  oi  any  actual  physical  inability  on 
the  part  of  the  complainant  to  furnish  the  quantity  and  quality  of  ore 
required  by  the  contract,  but  from  a  willful  and  deliberate  failure  and 
reiusal  to  deliver  any  ore  at  a  time  when  there  was  no  physical  dis- 
ability whatever  existing  to  prevent  it ; "  and  insists  that  the  decree  of 
the  court  awarding  the  possession  to  the  defendants  was  founded  upon 
such  deliberate  refusal,  and  not  upon  mere  inability.  The  charge  of 
waste  is  denied,  and,  on  the  contrary,  it  is  insisted  that  the  method  of 
mining  has  been  materially  improved,  and  the  expenses  thereof  greatly 
reduced.  Besides  the  claim  tor  possession,  and  the  charge  of  waste, 
the  complainant  asks  for  the  appointment  ol  a  manager. 

First,  is  the  complainant  entitled  to  the  possession  of  the  mine  ?  or 
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has  he  forfeited  all  right  thereto  by  some  inequitable  or  unconscionable 
act  ?  Trotter  ceased  to  deliver  ore  in  May,  1882,  not  because  he  had 
not  the  means,  or  was  in  any  sense  physically  miable,  but  because  the 
defendants  refused  to  pay  him  over  $30,000  which  he  insisted  was  then 
due  upon  the  contract,  for  ores  already  delivered.  The  original  bill, 
besides  asking  for  an  injunction  against  the  defendants,  prayed  for  an 
accounting.  There  was  an  account  taken,  but  instead  of  Trotter  recov- 
ering over  $30,000  there  was  found  to  be  due  to  him  only  $5,793.71 
at  the  time  he  refused  to  deliver  ore.  Was  it  inequitable  for  him  to 
refuse  to  deliver  ore  under  the  contract  so  long  as  defendants  refused 
to  pav  under  the  contract?  There  was  no  offer  to  pay  the  155,793.71, 
found  to  be  due  by  the  court,  until  after  the  decree. 

In  determining  whether  or  not  Trotter  has  forfeited  his  right  to 
manage  the  mine  himself,  under  the  contract,  a  few  of  the  pnncipal 
facts  must  be  kept  before  the  mind.  Trotter  was  a  resident  of  New 
York ;  he  was  the  owner  of  a  lease  of  this  mine,  embracing  a  term  of 
flirty  years.  He  was  under  obligations  to  liis  lessors  and  accountable 
to  them  for  the  profits  of  the  mine,  by  way  of  rental.  It  was  most 
natural  for  him  to  insist  upon  just  compensation  according  to  the  con- 
tract ;  presumably  that  had  been  provided  for,  and  equitably  it  might 
be  insisted  upon. 

The  defendants  resided  in  Pennsylvania ;  they  were  without  the 
jurisdiction  of  the  State  of  New  York,  where  Trotter  resided,  and  of 
the  State  of  New  Jersey,  the  place  where  the  mine  is  located,  and  wliere 
all  the  mining  operations  were  carried  on  by  Trotter.  The  considera- 
tion money  was  to  be  paid  on  the  fifteenth  day  of  each  month  for  all 
the  ores  delivered  during  the  month  immediately  preceding ;  so  that 
the  refusal  to  pay,  on  the  part  of  the  defendants,  did  not  arise  from 
any  surprise,  for  by  the  contract  they  had  ample  time  therefor.  Their 
refusal  to  pay  was  as  deliberate  as  the  refusal  of  Trotter  to  deUver  ore. 
While  at  first  the  defendants  only  made  the  assays  upon  the  basis  of 
which  the  payments  were  made,  after  a  short  time  the  complainant, 
becoming  dissatisfied  with  the  results  of  defendants'  work,  began  to 
take  samples  and  to  make  assays ;  the  result  of  which  tended  to  show 
that  the  ore  was  vastly  richer  than  the  assays  of  the  defendants  proved 
it  to  be.  The  difference  in  value  of  a  given  quantity  then  unpaid  for 
was  as  the  difference  between  $5,000  and  $30,000. 

This  resulted  in  the  disagreement  respecting  the  amount  due.  Trot- 
ter insisted  that  the  defendants  made  erroneous  assays.  She  claimed, 
as  stated,  that  there  were  over  $30,000  due  him,  which  the  defendants 
absolutely  refused  to  acknowledge.  The  one  refused  to  pay  and  the 
other  to  deliver. 

There  was  no  inability  upon  the  part  of  Trotter  either  to  produce  or 
to  deUver  the  ore.  The  contract  provides  that  if  Trotter  shall  faily 
then  Heckscher  may  take  possession.  In  the  same  paragraph,  but  in  a 
different  sentence.  Trotter  guarantees  that  Heckscher  shall  nave  peace- 
able and  uninterrupted  possession  until  the  inability  or  failure  of  Trot- 
ter to  supply  ore  snail  be  satisfactorily  removed.  It  will  be  perceived 
that  Trotters  failure  to  deliver  ore  arose  not  from  inability  but  from  a 
mere  naked  refusal.    Did  this  work  a  forfeiture  of  Trotter's  right  to 


Digitized  by 


Google 


760  The  Eastern  Reporter.  [X.  J. 

conduct  these  mining  operations  ?  In  other  words  should  a  court  of 
equity  say  that  it  was  his  duty  to  deliver  ores  according  to  the  contract, 
notwithstanding  the  defendants  refused  to  pay  accoroing  thereto,  and 
that  he  must  rely  upon  his  action  at  law  for  the  amount  due,  or  for 
damages  for  any  breach  ?  I  think  the  general  rule  at  law  goes  to  this 
length.  See  Blackhuni  v.  Beilly^  18  Vr.  290,  in  which  case  the  court 
of  errors  and  appeals  declares  that  "  in  contracts  for  sales  of  goods,  to 
be  executed  by  a  series  of  deliveries  and  payments,  defaults  of  either 
party  with  reference  to  one  or  more  of  the  stipulated  acts  will  not  ordi- 
narily discharge  the  other  party  from  his  obligation,  unless  the  conduct 
of  the  party  in  the  fault  be  such  as  to  evince  an  intention  to  abandon 
the  contract  or  a  design  no  longer  to  be  bound  by  its  terms."  A  for- 
feiture often  results  m  case  of  a  breach  of  contract,  from  the  enforce- 
ment of  the  strict  rules  of  law.  There  may  be  forfeitures  in  equity, 
or  what  is  equivalent  thereto,  in  many  cases  a  party  may  be  estop|>e(i 
by  his  conduct  from  setting  up  a  claim  or  a  right  which  otherwise 
would  be  regarded  as  highly  equitable. 

I  do  not  think  that  either  a  forfeiture  or  an  estoppel  has  arisen.  It 
seems  to  me  that  Trotter  has  not  been  guilty  of  any  breach  either  at 
law  or  in  equity.  He  failed  to  deliver  ore,  and  the  contract  provided 
for  such  failure.  Nothing  wliatever  is  said  or  intimated,  in  the  first 
provision  of  the  paragraph  referred  to  about  causes  for  such  failure. 
Being  under  only  such  obligations.  Trotter  said  to  the  defendants,  in 
effect,  I  am  ready  and  willing  to  perform  this  contract  if  you  are.  It 
is  true.  Trotter  demanded  more  than  was  due,  but  it  is  equally  true 
that  the  defendants  neither  paid  nor  tendered  the  amount  that  was 
due ;  so  that  the  responsibiUty  for  the  first  refusal  did  not  rest  entirely 
with  Trotter.  Trotter  did  not  abandon  the  contract ;  nor  is  there  any 
evidence  of  any  purpose  on  his  part  to  rid  himself  of  its  obligations 
except  by  honestly  discharging  them.  On  the  contrary,  I  find  fliat  he 
immediately  filed  the  original  bill  In  this  cause  and  sought  the  aid  of 
this  court  in  his  endeavors  to  comply  with  his  legal  obli^tions,  submit- 
ting himself  to  the  directions  of  the  court  in  that  behalf.  His  bill 
shows  that  there  were,  indeed,  serious  disagreements  between  the  con- 
tracting parties,  and  this  will  more  satisfactorily  appear  by  an  examina- 
tion  of  the  opinion  of  the  court  of  errors  and  appeals,  auprn.  The 
answer  and  cross-bill  show  that  the  differences  between  the  parties  had 
become  so  many  and  so  aggravated  by  repeated  alterations  that  a 
mutual  settlement  seemed  impossible.  Amongst  other  things,  the 
complainant  asked  for  the  money  due  to  him  on  his  contract ;  the 
defendants  asked,  amongst  other  things,  for  the  possession  of  the  mine; 
the  court  awarded  Trotter  over  $5,000,  but  gave  the  possession  of  the 
mine  to  the  defendants. 

But  supposing  Trotter  to  have  been  guilty  of  a  breach,  it  by  no 
means  follows  that  because  the  court  gave  him  the  consideration  for  his 
ore,  and  the  defendants  possession  that  it  intended  to  apply  the  doc- 
trine of  forfeiture ;  nor  did  it  declare  that  either  party  was  estopped. 

It  is  my  judgment  that  when  a  contract  expressly  provides,  that  in 
case  one  party  fails  to  perform  such  contract  the  other  party  may  per- 
form it  for  him  and  charge  him  with  the  cost,  also  provides  tliat  he 
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may  continue  such  performance  until  the  failure  or  inability  of  the 
other  contracting  party  shall  be  satisfactorily  removed,  such  failure  does 
not  amount  to  a  forfeitm^,  nor  work  an  estoppel,  unless  bad  faith  be 
clearly  shown. 

.  There  was  no  intention  when  the  contract  was  entered  into  that 
Trotter's  failure  to  mine  and  deliver  ores  should  terminate  his  right  to 
mine ;  indeed,  the  contrary  is  to  be  inferred  most  plainly  from  the 
-contract.  This  view  of  the  case  seems  to  me  conclusively  against  the 
•contention  of  the  defendants.  Beyond  doubt,  the  defendants  under- 
stood this  contract  as  the  court  now  does ;  for  what  is  now  urged  with 
the  greatest  amount  of  learning  and  elaboration  was  not  heard  of  until 
the  filing  of  the  answer  to  this  supplemental  bill;  although  the 
original  answer  and  cross-bill  had  been  filed  four  years  before. 

Secondly.  As  to  the  claim  for  waste,  is  there  any  substantial  merit 
in  it.  I  think  not.  When  all  the  facts  are  considered,  I  cannot 
conclude  that  Trotter  has  been  at  all  injured,  in  the  sense  of  injury 
arising  from  a  breach  of  contract.  Trotter  says  that  he  has  suffered 
loss  in  that.  Defendants  mined  and  shipped  ore,  although  too  far 
below  in  value  that  contemplated  by  the  contract,  thereby  greatly 
diminishing  his  receipts ;  since  he  is  entitled  to  $3.75  per  ton  for  all 
ores  yielding  twenty-six  per  cent  of  the  oxide  of  zinc,  and  fifty  cents  for 
every  additional  per  cent  or  fractional  part  thereof,  above  twenty-six. 

The  testimony  shows  that  such  ore  as  the  complainant  condemns, 
was  shipped  by  the  defendants.  And  I  think  that  the  contract  does 
not,  in  any  sense,  contemplate  that  the  traffic  between  the  parties  shall 
be  carried  on  in  such  ores.  The  contract  expressly  provides  that  it  shall 
be  at  the  option  of  defendants  to  accept  of  ore  assaying  less  than  twenty- 
six  per  cent.  Hence  to  deliberately  take  some  ore  very  rich,  say  con- 
taining thirty-five  per  cent  of  zinc,  and  a  like  quantity  of  material  con- 
taining only  twenty  per  cent  or  less,  in  order  by  mixing  to  bring  down 
the  price  oi  the  gooa  ore  from  $8.75  to  $3.75,  would  be  a  palpable  vio- 
lation of  the  plain  spirit  and  meaning  of  the  contract,  and  a  very  gross 
fraud  on  the  complainant.  .But  nevertheless,  the  contract  itself  makes 
it  very  clear  that  the  parties  considered  the  possibility  of  Trotter  ship- 
ping ores  containing  less  than  twenty-six  per  cent  of  zinc ;  and,  cer- 
tainly, if  he  might  perchance,  do  so,  it  is  not  unlikely  the  defendants 
might  do  likewise.  -Therefore,  unless  it  appears  that  the  defendants 
intended  to  violate  the  spirit  and  meaning  of  the  contract,  either  by 
direct  proof  or  a  course  of  practice  in  mining  leading  to  that  ena, 
they  cannot  be  charged  with  waste.  Whilst  there  has  been  some  such 
ore  shipped  by  the  defendants  since  they  have  had  possession,  neither 
of  the  conditions,  which  I  think  requisite  to  hold  them,  have  be^n  estab- 
lished. 

Again,  it  is  claimed  that  great  waste  has  been  committed  in  the 
general  management  of  the  mine  by  the  defendants ;  that  is,  in  aban- 
doning one  or  more  shafts  which  had  been  sunk  and  used  by  Trotter ; 
in  sinking  one  of  them  several  feet  deeper  than  it  was,  or  then  was, 
necessarj  for-  proper  development,  and  then  allowing  it  to  fill  with 
•water ;  m  weakening  pillars  necessary  for  the  support  of  overhanging 
"Walls;  in  not  making  necessary  developments  to  insure  successful  min- 
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ing ;  and  in  robbing  stops  of  rich  ore  which  had  been  reserved  for 
unexpected  emergencies. 

The  affidavits  submitted  on  either  side  cannot  be  read  without  observ- 
ing that  the  method  pursued  by  the  defendant  is  in  many  particulars 
Suite  different  from  the  one  pursued  by  Trotter.  Which  method  is 
le  better  is  earnestly  disputed.  Experts  of  the  highest  character  have 
been  sworn  on  both  sides.  I  find  no  reason  whatever  to  question  either 
their  abiUty  or  their  integrity,  or  that  each  one  had  a  fuU  opportunity 
to  know  all  that  was  necessary  of  this  mine  to  speak  intelligently. 
There  is  no  decided  preponderance  of  testimony  on  either  side.  I  cer- 
tainly cannot  make  up  my  mind  that  such  preponderance  is  with  the 
complainant,  on  whom  rests  the  burden.  Like  so  many  of  the  affairs 
of  the  business  world,  the  better  way  to  manage  this  mine  seems  to  be 
open  to  dispute ;  and,  as  is  often  the  case,  in  other  pursuits,  different 
methods  produce  equally  favorable  results.  I  think  the  charge  of  waste 
has  not  been  sustained. 

The  complainant  asks  for  the  appointment  of  a  manager  with  power 
to  superintend  and  control  all  these  mining  operations  under  the  direc- 
tions of  the  court.  I  am  not  disposed  to  loot  upon  this  prayer  with 
favor.  Above  all,  it  seems  to  me  that  in  the  attitude  which  the  decree 
already  foreshadowed  will  leave  the  complainant,  he  will  be  in  no  posi- 
tion to  insist  on  this  prayer.  Indeed,  1  think  he  ought  not  to  aslc  it. 
It  strikes  me  with  no  little  force  that  it  is  a  confession  of  unfortunate 
weakness  and  of  inability  to  carry  out  the  contract,  on  his  part,  which 
he  has  made.  Why  should  he  come  in  and  ask  the  interference  of  this 
court,  from  day  to  day,  in  these  mining  operations  under  his  contract ! 
He  has  contracted  ix>  do  the  work,  and  the  contract  provides  that,  if  he 
fails,  the  other  party  may  take  possession  and  do  the  work,  charging  all 
costs  to  Trotter,  without  any  chan^  in  the  consideration  paid  for  the 
ore.  Just  the  condition  expressed  m  the  contract  and  provided  for  has 
already  arisen  and  is  now  before  us.  The  defendant  has  been  trying  its 
hand  at  mining,  and  the  complainant  is  very  much  dissatisfied  with  the 
experiment.  3fow,  il  is  proposed  to  let  the  complainant  tiy  again. 
Why  not  let  him  try  fully  and  without  interruption  in  the  spint  of  the 
contract  ?  Why  should  the  court  doubt  his  ability  ?  Why  should  he 
suggest  so  grave  a  doubt  of  his  own  ability,  when  with  the  same  breath 
he  asks  that  the  defendant  may  be  turned  out  ?  Let  him  try  again  and, 
until  the  other  side  comes  and  shows  injury  to  itself  by  the  complain- 
ant's inability  or  failure,  the  court  will  liesitate  long  and  be  sure  of  an 
extraordinary  case  before  it  interferes. 

The  defendants'  counsel  raised  a  question  of  jurisdiction,  insisting 
that  this  court  had  no  power  to  turn  one  citizen  out  of  possession  and 
to  put  another  in,  claiming  that  the  issues  in  such  cases  can  only  be  tried 
by  actions  of  ejectment  before  a  jury.  No  doubt  has  crossed  my  mind 
as  to  the  power  of  this  court  to  proceed  with  the  case.  Jt  is  not  a  new 
suit  by  way  of  ejectment.  The  suit  was  instituted  for  other  and  for 
different  purposes.  It  was  instituted  to  retain  the  possession  by  the  com- 
plainant as  agiainst  the  defendants,  and  for  an  account.  •  With  those 
ends  in  view,  it  has  been  progressing  for  more  than  four  years.  The 
defendants  came  in  by  answer  and  by  cross-bill.     The  court  has  made 
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many  orders,  and  one  or  more  I  think  at  the  instance  of  the  defendants. 
At  length  came  the  final  decree,  after  a  hearing  and  great  consideration 
in  the  court  of  errors  and  appeals,  under  which  the  defendant  went 
into  possession.  And  now  comes  the  supplemental  bill,  by  which  is 
raised  the  issue  whether  the  complainant  is  not  at  this  time  entitled  to 
the  possession. 

It  is  quite  plain  that  this  court  has  jurisdiction ;  it  is  quite  plain  that 
for  it  to  proceed,  is  no  assumption.  It  is  according  to  tne  practice  of 
the  court  in  making  effectual  its  final  decrees.  Such  practice  in  this 
case  would  be  not  unlike  the  practice  of  awarding  writs  of  assistance 
in  many  foreclosure  cases,  or  like  enforcing  its  decrees  in  cases  of  specific 

Serformance.  In  this  case  the  court  of  errors  and  appeals  said  that  the 
ecree,  awarding  to  the  defendants  possession,  should  not  prejudice  the 
ri^ht  of  Trotter  to  make  inquiry  as  to  his  rights  to  be  let  in.  I  can  con- 
ceive of  no  grounds  for  thinking  that  that  tribunal  intended  to  turn 
these  parties  over  to  another  tribunal,  that  all  of  the  questions  involved 
in  this  branch  of  the  controversy  should  be  heard  anew. 

I  think  the  complainant  is  entitled  to  the  possession  of  the  mine ; 
but  not  to  an  account  for  waste,  nor  to  a  manager ;  he  is  entitled  to 
costs. 
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SUPREME  COURT  OF  PENNSYLVANIA* 


Ward  v.  City  of  Philadelpha. 

October  4,  1886. 

Landlord  and  Tenant  —  Lease  —  Title  —  Onus. 

A  lessee  as  a  general  rule  cannot  impeach  or  in  any  way  call  into  question  the 
title  of  his  landlord,  except  he  has  been  guilty  of  fraud,  misrepresentation  or 
unfair  dealing,  and  the  exception  is  more  stringently  applicable  where  a  tenant 
in  possession  takes  the  lease,  f 

If  one  in  possession  takes  a  lease  for  the  occupied  premises  from  one  baring 
no  title  or  right  of  possession,  he  may  resist  proceedings  to  turn  him  out,  but  it 
rests  upon  him  to  show  that  he  accepted  the  lease  in  mistake,  or  was  induced  to 
accept  it  by  some  fraud  or  misrepresentation. 

Error  to  the  court  of  common  pleas,  No.  4,  of  Philadelphia  county. 

This  was  an  action  of  replevin  brought  by  Ward  against  the  city  of 
Philadelphia  for  goods  belonging  to  W  ard  distrained  by  the  city  for 
rent  claimed  to  be  due. 

The  city  of  Philadelphia  was  authorized  by  act  of  assembly,  to 
take  actual  possession  of  any  land  or  property  at  or  near  South  street 
which  it  might  deem  necessary  for  the  site  oi  the  South  street  bridge. 
Under  authority  of  this  act,  the  bridge  was  erected,  and  from  a  piece 
of  ground  owned  by  one  Kubicam  a  strip  of  ground  five  feet  wide  was 
taken  to  widen  the  approach,  and  also  a  piece  the  width  of  the  bridge, 
crossing  diagonally  at  an  elevation  of  about  twenty-five  feet  the  lot  of 
Rubicam.  The  result  wafl  to  cut  off  from  Rubicam's  lot  a  triangular 
piece  with  a  frontage  of  about  eighty  feet ;  and  by  reason  of  the  mode 
in  which  the  bridge  was  constructed  to  entirely  destroy  the  whole 
wharf  front  of  his  lot  for  shipping  purposes.  No  use  of  the  triangular 
lot  was,  or  couTd  have  been,  made  by  tne  city  for  the  purpose  of  main- 
taining this  bridge.  The  jury  awarded  Rubicam,  as  damages  $14,500. 
Rubicam  subsequently  about  time  of  the  completion  of  the  bridge  sold 
to  Ward  the  lot  as  originally  owned  by  him  mth  the  following  reserva- 
tion, "  subject  to  the  rights  of  the  city  of  Philadelphia  to  the  use  of  tiiat 
portion  of  the  hereby-granted  premises  taken  and  necessary  for  the 
construction  of  the  bridge  crossing  the  river  Schuylkill  at  South  street" 
Ward  held  possession  of  the  whole  lot  including  the  triangular  space 
and  the  spaces  under  the  arches  of  the  bridge,  using  the  property  as  a 
coal  and  wood  yard,  unloading  his  supplies  from  tow-boats  under  llie 
bridge  or  on  the  triangular  piece.  His  possession  was  undisputed 
until  sometime  in  the  year  1880,  when,  having  previously  rented  out 
the  triangular  space,  he  was  summoned  by  the  commissioner  of  city 
property  and  commanded  to  deliver  over  to  him  the  rents  received  from 
it,  on  the  ground  that  the  city  was  the  owner  of  that  tract.  This  he 
refused  to  do,  and  his  possession  was  not  again  threatened  until  early  in  the 
year  1881,  when,  having  been  informed  by  bills  posted  on  the  premises 
that  the  city  was  about  to  sell  immediately  to  the  highest  bidder  a  lease 
of  the  triangular  space  and  the  spaces  under  the  arches  of  the  bridge, 

*  Reported  by  Ovid  F.  Johnson,  Esq.,  of  the  Philadelphia  bar. 
fSee  Moak's  Underbill  Torts,  402. 
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he  took  a  lease  of  the  property  from  the  city  for  the  term  of  three  years, 
commencing  March  1, 1881,  at  an  annual  rental  of  $310. 

Before  signing  another  lease  for  it,  he  had  occasion  to  examine  his 
title  papers  and  consult  his  attorney  with  reference  to  the  question  of 
damages  arising  from  the  construction  of  the  Schuylkill  lliver  East 
Side  railroad  across  a  portion  of  the  lot.  It  was  then  discovered  that 
the  city  had  not  taken  the  triangular  lot,  and  that  the  title  thereto  was 
in  himself  and  not  in  the  city,  and  that  he  had  a  right  to  use  the  ground 
spanned  by  the  arches  of  the  bridge  in  such  a  way  as  not  to  interfere 
with  the  city's  use  of  it  for  the  purpose  of  perpetually  maintaining  the 
bridge,  and  could  not  be  compelled  to  pay  rent  therefor.  He  there- 
fore refused  to  pay  rent  to  the  city,  whereupon  it  distrained  and  an 
action  of  replevm  was  the  result.  Upon  the  trial,  after  the  defendant 
had  proved  the  lease,  the  plaintiff,  having  put  in  evidence  the  facts  — 
as  just  recited  —  under  which  he  was  compelled  to  sign  the  lease, 
offered  the  deed  from  Rubicam  to  himself,  m  order  to  show  superior 
titllB.  The  offer  was  disallowed,  on  the  ground  that  no  fraud  had  been 
shown  on  the  part  of  the  city.     The  yerdict  was  for  defendant. 

^Uis  Ames  Ballard  and  Rufu%  E.  Sha/pleyy  for  plaintiff  in  error. 
In  Hamilton  v.  Maraden^  6  Bin.  45,  it  is  laid  down  tnat  the  doctrine 
of  estoppel,  as  applied  between  lessee  and  lessor,  does  not  hold  where 
the  lease  has  been  taken  under  fraud,  force  or  illegal  behavior  on  the 
part  of  the  lessor.  This  case  was  followed  bv  Brown  v.  Dydmery  1 
R.  408,  415.  In  the  course  of  its  opinion,  the  court  said ;  "  Where 
one  in  possession  of  property  is  induced  to  take  a  lease,  the  circum- 
stances being  such  that  he  could  not,  at  the  time,  refuse  to  sign  it,  he 
may,  nevertheless,  impeach  his  landlord's  title.  And  it  is  for  the  jury 
to  say  whether,  under  the  circumstances,  his  acceptance  of  the  lease 
was  a  waiver  or  abandonment  of  his  title."  Bobms  v.  Kitchen^  8  W. 
390 ;  Baskin  v.  Seechriat^  6  B.  154.  As  to  the  city's  title,  Mr.  Mills, 
in  his  book  on  Eminent  Domain,  section  48,  says  :  "  The  act  author- 
izing condemnation  must  be  express  and  clear ;  but  if  there  are  doubts 
as  to  the  extent  of  the  power,  after  all  reasonable  intendments  in  its 
favor,  the  doubts  should  be  resolved  by  a  decision  adverse  to  the  claim 
of  power."  Washington  Cemetery  v.  Prospect  Park  li.  B.^SSN. 
T.  591.  The  general  course  of  decision  in  this  country  coincides  with 
the  English  common-law  rule  in  regard  to  the  title  obtained  by  emi- 
nent domain ;  that  is,  that  no  more  of  the  title  is  divested  from  the  for- 
mer owner  than  what  is  necessary  for  the  public  use.  Redfield  Railways, 
156.  "  No  more  is  to  be  taken  than  is  necessary  for  the  accomplish- 
ment of  the  public  object,  and  if  the  language  of  the  act  admits  of  a 
construction  which  will  leave  a  fee  in  the  owner,  subject  to  the  public 
easement,  it  will  be  so  construed."  Mills,  §  49.  Tlie  fact  that  the 
word  "  taken  "  is  used  either  in  the  act  of  assembly  or  in  the  award  of 
the  jury  does  not  raise  a  presumption  that  a  fee  was  intended.  The 
prevaihng  doctrine  in  such  cases  is  that  the  title  vests  only  to  the 
extent  necessary  for  the  purposes  of  the  incorporation.  People  v. 
Blake,  19  Cal.  579 :  Mills  Emment  Domain,  §  30. 

In  (herma/n  v.  May,  36  Iowa,  89,  it  was  decided  that  stone  could 
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not  be  taken  by  the  municipality  from  the  bed  of  the  river  over  which 
there  had  been  a  bridge,  to  use  in  building  a  new  bridge,  although  the 
municipality  claimed  a  fee  in  the  land  by  prescription,  an  old  bridge 
having  occcupied  the  same  position  for  many  years  previously ;  and  the 
reason  given  was  that  the  municipality  could  only  obtain  such  a  right 
as  was  necessary  for  the  maintenance  of  the  highway. 

In  Railroda  v.  Allen^  22  Karis.  285,  it  is  expressly  ruled  that  the 
owner  of  property  along  which  a  road  has  been  built  at  an  elevation, 
can  use  the  spaces  under  the  trestle  or  arches,  provided  such  use  does 
not  interfere  with  the  use  of  the  road.  The  working  of  the  act  of 
assembly  in  the  present  case  is  not  so  strong  as  that  before  the  court  in 
two  other  instances,  in  which  it  was  held  that  the  estate — or  its  repre- 
sentative— ^took  but  an  easement.  The  first  was  a  cajse  arising  under 
the  general  railroad  act  of  1849,  which  provides  that  the  railroad  may 
"  enter  upon  and  into  and  occupy  all  necessary  lands."  Western  Pean. 
R.  R.  V.  Johnson,  59  Penn.  St.  29.  And  in  PiUslwrgh  R.  R,  v. 
Brv^e^  102  id.  23,  the  words  were  "  to  enter  upon,  take  possession  o^ 
and  use  all  such  lands,"  etc.  There  is  a  line  of  cases  which  may  be 
eited  against  this  position,  which  has  arisen  in  this  State  under  the 
canal  act,  and  in  which  it  held  generally  that  the  State  took  a  fee,  but 
in  Wyoming  Coal  Co,  v.  Price,  81  id.  175,  it  is  said  that  taking  land 
for  a  pubUc  road  diflEers  from  taking  land  under  the  canal  acts,  m  that 
in  the  former  case  only  an  easement  is  taken,  and  in  llaldeman  v. 
Railroad,  50  id.  436,  it  is  said  that  the  road  laws  generally  contemplate 
only  the  fastening  of  a  servitude  upon  the  land. 

Fra/tik  M,  Riter,  Robert  Alexander,  and  Charles  F.  Warwick  for 
defendant  in  error.  It  is  confidently  submitted  that  there  is  no  decis- 
ion in  this  State  which  sustains  the  contention  of  the  counsel  for  the 
plaintiff  in  error  upon  facts  like  those  in  the  present  suit.  That  the 
exception  extends  only  to  cases  of  fraud  and  misrepresentation,  and 
illegal  behavior  on  the  part  of  the  landlord,  is  shown  by  the  following 
authorities:  Lessee  of  Hamilton  y.  Marsden,  6  Bin.  45;  Miller  v. 
McBrier,  14  Serg.  &  Rawle,  382 ;  Hockerihury  v.  Snyder,  2  Watts  & 
Serg.  240  ;  Brovm  v.  Dysinger,  1  Rawle,  408 ;  Robins  v.  Kiiclien,  8 
Watts,  390;  Thayer  y.  Soc.  of  United  Brethren,  20  Penn.  St.  60; 
Mays  V.  Dwight,  82  id.  462  ;  Smith  v.  Crossland,  106  id.  413.  So 
much  of  tbe  argument  of  the  plaintiff  in  error  as  is  embraced  under  the 
head  of  city's  title  needs  no  reply.  Whether  the  city  has  or  has  not  a 
good  title,  is  not  the  question  before  this  court.  The  title  of  the  city 
was  not  inquired  into  in  the  court  below. 

Tbunkey,  J.  Ward's  deed  is  dated  June  1,  1874,  and  is,  on  its  face, 
subject  to  the  rights  of  the  city  to  the  use  of  that  portion  of  the  prem- 
ises taken  and  necessary  for  the  bridge.  He  has  been  in  possession  of 
the  premises  since  the  execution  of  his  deed.  In  1881  he  became  a 
party  to  the  lease,  in  which  he  covenanted  to  pay  rent  and  to  deliver 
up  the  premises  to  the  city  at  the  end  of  the  term.  Before  he  accepted 
the  lease  he  kne^  all  the  facts,  saw  an  advertisement  for  a  public  sale, 
attended  the  sale  and  became  the  highest  bidder  for  the  lease.  Prior  to 
the  advertisement  the  commissioner  of  city  property  had  demanded 
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rent  from  Ward,  on  the  ground  that  the  city  owned  the  land  ;  the  com- 
missioner claimed  that  the  city  was  the  owner. 

The  assertion  at  the  argument  that  the  city  threatened  Ward  that 
unless  he  should  accept  a  lease  a  powerful  corporation  would  be  put 
into  possession,  is  a  mistake.  Ward  testifies  that  the  commissioner  told 
him  the  city  had  received  an  oflEer  from  such  corporation  for  the  use  of 
the  premises.  But  the  offer  was  not  accepted ;  on  the  contrary,  the 
lease  was  sold  at  auction  to  Ward  himself.  There  is  no  evidence  that 
the  city  officer  made  false  statements  respecting  the  title,  or  that  he 
made  threats  or  menaces,  or  that  he  threatened  to  convey  or  lease  to 
another  person  before  Ward  could  consult  or  advise  with  others,  or  that 
Ward  was  imbecile.  The  testimony  discloses  no  sign  of  coercion.  In 
fact,  Ward  knew  what  the  title  was,  and  preferred  taking  a  lease  to  re- 
sisting the  adverse  claim.  He  does  not  say  that  it  was  told  him,  or  that 
he  believed  that  a  lessee  under  the  city  would  have  a  better  right  to  pos- 
session than  the  city,  or  could  take  it  by  force.  Nor  is  there  anything 
to  show  a  mistake,  that  is,  "  some  unintentional  act  or  omission,  or  error, 
arising  from  ignorance,  surprise,  imposition  or  misplaced  confidence." 

Where  an  imorant,  imbecile  and  timid  old  man  has  been  induced  to 
take  a  lease  of  his  own  land,  by  misrepresentation  and  threats,  the  proof 
of  such  misrepresentation  and  threats  need  not  be  very  strongt  ^ob- 
ins  V.  Kitchen^  8  Watts,  390,  If  one  who  has  no  right  induces  the 
owner  who  is  in  possession  to  become  his  tenant,  it  will  require  little 
proof  of  fraud  or  threats,  or  imbecility,  or  some  undue  influence,  to 
dissolve  the  relation  of  landlord  and  tenant,  and  put  the  tenant  into  the 
situation  in  which  he  was  before  he  was  induced  to  sign  the  lease. 
HooJcenhury  v.  Snyder^  2  W.  &  S.  240.  As  a  general  rule  it  is  incontro- 
vertible that  a  lease  is  not  permitted  to  impeach  or  in  any  way  to  call 
into  question  the  title  of  his  landlord,  except  he  has  been  guilty  of  fraud, 
misrepresentation  or  unfair  dealing  in  the  transaction.  And  the  excep- 
tion is  more  stringently  applicable  where  the  owner  or  tenant  in  posses- 
sion takes  the  lease,  it  matters  not  whether  the  deception  practiced 
originated  in  voluntary  falsehood  or  in  simple  mistake,  for  the  immunity 
it  confers,  springs  not  so  much  from  the  fraud  of  the  lessor  as  from  the 
wrong  whicn  the  deception  would  work  upon  the  rights  of  the  lessee. 
Baskin  v.  Seaohrist^  6  Penn.  St.  164. 

But  deception  is  not  to  be  inferred  without  any  evidence,  neither  is 
mistake.  Ii  the  lessee  was  in  possession  at  the  time  the  lease  was  exe- 
cuted, and  the  lessor  had  no  title  or  right  of  possession,  the  lessee  may 
resist  proceedings  to  turn  him  out,  because  the  landlord,  if  he  fails,  is 
in  no  worse  condition  than  he  was  before  the  lease.  In  order,  however, 
to  give  the  tenant  this  right  it  is  necessary  to  prove  that  he  accepted 
the  lease  in  mistake,  of  was  induced  to  accept  it  by  some  fraud  or  mis- 
representation. A  lease  given  in  good  faith  by  one  party  and  accepted 
by  another  with  his  eyes  open,  is  valid  and  binding  on  both.  The  mere 
fact  that  the  tenant  had  a  better  title  than  his  landlord,  does  not  of 
itself  raise  the  presumption  that  the  lease  was  a  fraud  or  accepted  by 
mistake.  Thayer  v.  Society  of  United  Brethren^  20  Penn.  St.  60.  That 
case  was  for  recovery  of  possession ;  its  doctrine  could  not  apply  with 
less  force  in  a  proceeding  to  collect  rent. 
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The  same  rule  extends  to  a  tenant  holding  over  as  to  a  tenant  within 
the  stipulated  term.     Taylor  Landl.  and  Ten.,  par.  705. 
Judgment  aflSrmed, 


Neslie  et  ux.  v.  Seoond  and  Third  Streets  Passenger  Railway 

Company. 

October  4,  1886. 

Negligence  —Damages— IUil way  Company  —  Nonsuit  —  Law  and  Fact. 

B. ,  a  female  passenger,  was  being  transported  in  a  car  of  C. ,  a  street  railway  oom- 
pauy  ;  in  attempting  to  get  out  of  the  car,  and  whilst  carrying  upon  one  arm  a'sleep- 
ing  child,  she  slipped  upon  some  ice  that  had  formed  upon  the  step,  and  faUing 
received  serious  injuries.  In  an  action  against  the  company  for  damages  it  was 
shown  that  the  quantity  of  ice  upon  the  step  was  **  more  than  would  be  caused 
by  persons  getting  in  and  out,"  and  further,  that  it  had  not  stormed  upon  the  day 
of  the  accident,  but  on  the  immediately  preceding  one  it  had ;  further,  thai 
whilst  there  was  ample  seating  room  in  the  car  for  more  passengers,  yet  two 
were  allowed  to  stand  upon  the  rear  platform  beside  the  conductor,  the  pres- 
ence of  one  of  whom  prevented  B.  from  taking  hold  of  the  handle  to  be 
used  as  an  assistance  for  persons  getting  on  and  oif .  The  common  pleas  entered 
a  nonsuit,  and  refused  to  take  it  off.  Held^  this  was  error,  as  the  evidence  of 
negligence  was  sufficient  to  send  the  case  to  the  jury. 

Error  to  the  court  of  common  pleas,  No.  4,  of  Philadelphia  eonntr. 

This  was  an  action  of  trespass  on  the  case  to  recover  damages  for  per- 
sonal injuries.  The  facts  as  developed  by  the  testimony  were  th^^e : 
Margaret  Neslie,  with  her  child,  about  two  years  old,  and  accompanied 
bv  her  mother,  was  a  passenger  on  one  of  the  cars  of  the  Second  and 
Third  Street  Passenger  Railway  Company,  in  the  city  of  Philadelphia, 
on  the  evening  of  February  3,  1885,  When  the  car  reached  Second 
and  Market  streets,  she  started  to  leave  it,  carrying  her  sleeping  child 
on  her  left  arm.  The  car  was  heading  down  Second  street,  and  she 
attempted  to  get  off  on  the  west  side,  as  she  wished  to  go  up  Market 
street.  Her  right  arm,  being  the  free  one,  was  therefore  near  the  car- 
dasher,  and  she  reached  it  out  for  the  purpose  of  grasping  the  handle 
on  the  end  of  the  dasher  to  assist  her  in  alighting.  She  was  unable  to 
reach  the  handle,  owing  to  the  presence  of  a  passenger  on  the  platform, 
who  was  standing  against  the  dasher,  and  who  thus  barred  her  from  it, 
She  then  stepped  down,  not  having  hold  of  either  the  handle  on  the 
dasher  or  the  handle  on  the  rear  end  of  the  car,  slipped  on  some  ice  on 
the  car-step  and  fell,  and  was  injured.  The  presence  of  the  ice  was 
proved  "  more  than  would  be  caused  by  persons  getting  in  and  out," 
and  it  was  also  proved  that  on  the  day  of  the  accident  it  had  not 
stormed,  while  on  the  day  previous  it  had.  She  testified  that  when  she 
fii-st  stepped  on  the  car  her  foot  slipped  on  the  ice.  She  also  testified 
that  at  the  time  of  the  accident  there  were  ^ut  four  or  five  persons 
inside  the  car. 

The  trial  judge,  on  motion  of  the  counsel  for  the  defendant,  entered 
a  nonsuit,  which  the  court  in  banc  subsequently  refused  to  take  off. 

John  P,  Dolman  and  John  Dolman^  for  plaintiffs  in  error.  The 
plaintiff  being  a  passenger,  the  defendant  was  bound  to  transport 
safely.  By  snowing  a  failure  to  do  this  the  plaintiff  established  a 
prima  facia  case,  without  aflSrmative  proof  of  any  negligence  on  the 
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part  of  the  defendant.  The  burden  was  upon  the  latter  of  showing  a 
state  of  facts  which  relieved  it  from  hability.  JR.  R.  Co.  v.  Goodman^ 
62  Penn.  St.  329 ;  Meier  v.  R.  R.  Co.,  64  id.  225 ;  Lai'ng  v.  Colder, 
ft  id.  482 ;  SulHvan  v.  R.  R.  Co.,  6  Casey,  234;  Sherm.  &  Redf.  Neg.. 
§  280 ;  Redf.  Railw.,  §  1760  and  notes.  The  testunony  on  the  part  of 
the  plaintiff,  however,  contained  sufficient  evidence  of  negligence  in  the 
defendant  to  send  the  case  to  a  jury.  The  duty  of  a  carrier  of  passen- 
gers is  to  exercise  the  highest  possible  degree  of  care,  diligence  and 
foresight.  Meier  v.  R.  R.  Co.,  64  Penn.  St.  225 ;  2  Redf.  Railw.  170- 
190 ;  Laing  v.  Cold&r,  8  Penn.  St.  482 ;  OHUs  v.  R.  R.  Co.,  59  id. 
129;  Sullivan  v.  R.  R.  Co.,  6  Casey,  234;  R.  R.  Co.  v.  Bauer,  47 
Penn.  St.  91.  It  has  been  laid  down  in  many  cases  that  the  obligation 
of  a  common  carrier  of  passengers  extends  to  furnishing  a  safe  and 
convenient  means  of  exit.  See  R.  R.  Co.  v.  White,  6  W.  N.  C.  516. 
"  When  the  standard  is  fixed,  when  the  measure  of  duty  is  defined  by 
the  law,  and  is  the  same  under  all  circumstances."  R.  R.  Co.  v. 
Mcllwee,  67  Penn.  St.  811.  "Where  the  precise  measure  of  duty  is 
determinate,  the  same  under  all  circumstances."  Mc  Cully  v.  Clarh, 
40  Penn.  St.  406.  "  A  fixed  rule,  the  same  under  all  circumstances." 
R.  W.  Co.  v.  Henrioe,  92  Penn.  St.  431.  Where  pressure  of  circum- 
stances requires  an  act  to  be  done  in  a  way,  which  aoes  not  permit  of 
much  time  for  deliberation,  the  law  will  not  presume  that  a  previously 
acquired  knowledge  of  a  fact,  which  rendered  the  act  more  or  less 
dangerous  was  present  to  the  mind  at  the  time.  Whart.  Neg.,  §  219; 
Lee  V.  Woolsey,  16  W.  N.  C.  337.  But  above  all  the  defendant  by 
leaving  both  sides  of  its  car  platform  open  and  allowing  and  inviting 
their  use  by  its  passengers,  impliedly  represented  them  to  be  in  a  safe 
condition.  Plamtiff  had  a  rignt  to  rely  upon  the  assumption  that  the 
defendant  would  perform  its  clear,  duty  of  keeping  its  steps  in  a  fit  con- 
dition for  use  or  of  restraining  passeuffers  from  using  them.  Erie  City  v. 
Schwvngle,  22  Penn.  St.  SS4:;iIumphrey8  v.  Armstrong  Co.,56id.  204. 

Plaintiff  having  been  without  her  own  fault  unexpectedlv  placed  in 
a  position  which  required  her  to  act  promptly,  her  conduct  is  not  to  be 
scrutinized  from  the  standpoint  of  one  wno  can  coolly  look  back  upon 
the  occurrence  and  think  of  various  things  in  which  the  result  indicates 
it  might  have  been  more  prudent  to  have  done.  R,  R.  Co.  v.  KHgorey 
8  Casey,  292 ;  R.  R.  Co.  v.  Ogier,  11  id.  60 ;  R.  R.  Co.  v.  Aapdl,  23 
Penn.  St  147 ;  R.  R.  Co.  v.  IlummeU,  44  id.  375 ;  R.  R.  Co.  v. 
Werner,  89  id.  59.  Plaintiff's  duty  was  to  exercise  ordinarv  and  reas- 
onable care,  and  there  is  a  long  and  unbroken  line  of  authorities  in  this 
State,  that  in  such  a  case  the  question  is  always  for  the  jury.  Payne 
V.  Reese,  100  Penn.  St.  301 ;  Johnson  v.  Bruner,  61  id.  58 ;  Railway 
Co.  V.  Walling,  9  W.  N.  0.  467;  R.  R.  Co.  v.  Mcllwee,  67  Penn. 
St.  311 ;  R.  R.  Co.  V.  White,  6  W.  N.  C.  516 ;  McKee  v.  Bidwell, 
74  Penn.  St.  218 ;  Johnson  v.  R.  R.  Co.,  70  id.  357 ;  Crissey  v.  R. 
R.  Co.,  75  id.  83 ;  McCtUly  v.  Clark,  40  id.  406  ;  Bom  v.  Planhroad 
Co.,  101  id.  334 ;  Railway  Co.  v.  Benrice,  92  id.  431 ;  Railway  Co. 
V.  Whipple,  5  W.  N.  0.  68 ;  R.  R.  Co.  Findley,  4  id.  438;  Borough 
V.  Wa^'ne,  16  id.  44 ;  Schum  v.  R.  R.  Co.,  id.  306. 

Geo.  Thorn,  for  defendants  in  error.     When  in  the  opinion  of  the 
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court  the  uncontradicted  evidence  does  not  warrant  the  jury  in  infer- 
ring negligence  bv  the  defendant  as  the  proximate  cause  of  an  injury, 
the  court  snould  airect  a  verdict  for  him.  Ooahom  v.  Smith,  92  Penn. 
St.  435 ;  FhUa.  aiid  Reading  B.  R.  v.  Terger,  73  id.  121.  When 
there  is  no  evidence  from  which  negligence  could  reasonably  be 
inferred,  it  is  settled  law  that  the  jury  shall  not  be  permitted  arbitrarily 
and  without  evidence  to  infer  tnat  there  was  negligence.  Baker  v. 
Fher,  97  Penn.  St.  70 ;  Phila.  and  Beading  B,  K,  v.  Schertle,  id. 
450.  A  municipality  is  not  liable  for  injuries  which  are  the  result  of 
nothing  more  than  the  ordinary  slipperiness  caused  by  recent  snow  and 
ice.  Mauch  Chunk  v.  Kliney  100  Penn.  St.  119 ;  Citq/  of  Erie  v. 
MagiU,  101  id.  616;  DenhaH  v.  City  of  Phila.,  15  "W.  K  C.  214; 
Iteming  v.  City  of  Lock  Haven,  id.  216. 

Mercub,  Ch.  J.  This  was  an  action  on  the  case  to  recover  damages 
for  an  injury  to  the  person  of  the  plaintiff.  When  her  evidence  was 
closed  the  learned  judge  ordered  a  nonsuit  which  the  court  refused  to 
take  off.  The  question,  therefore,  now  is,  should  the  case  havQ  been 
submitted  to  the  jury  ? 

The  plaintiff  was  a  passenger  in  a  car  of  the  defendant.  In  alight- 
ing therefrom  she  fell  and  received  an  injury.  Her  complaint  is,  fliat 
the  defendant  did  not  furnish  her  safe  and  convenient  means  of  exit 
as  it  was  bound  to  provide.  If  there  was  no  doubt  of  the  existence  of 
the  facts  complained  of,  yet  if  there  be  substantial  doubts  as  to  the 
reasonable  and  natural  inferences  to  be  drawn  from  those  facts,  they 
should  be  submitted  to  the  jury.  McKee  v.  BidweLl,  74  Penn.  St. 
218 ;  Crissy  v.  Passenger  Badway  Company,  75  id.  83.  What  is,  or 
is  not,  negligence  in  a  particular  case  is  generally  a  question  for  the 
jury.     Fritsch  v.  City  of  Allegheny,  91  Penn.  St.  226. 

The  defendant  is  a  carrier  of  passengers  for  hire.  As  such  it  was  its 
duty  not  only  to  transport  them  safely,  but  also  to  provide  reasonably 
safe  means  K>r  their  getting  on  and  off  the  car.  Did  it  do  so  in  the 
case  ?  Under  all  the  evidence  was  that  a  question  of  fact  for  the  jury 
to  find  or  was  it  to  be  determined  by  the  court  as  matter  of  law  ? 

This  accident  occurred  on  an  evening  in  the  month  of  February.  The 
plaintiff  testified  substantially,  that  when  she  got  out  of  the  car  sne  was 
carrying  her  child  on  her  left  arm ;  she  tried  to  get  hold  of  the  dasher  with 
the  other  hand  ;  she  could  not  do  so  as  a  passenger  standing  on  the  plat- 
form, was  leaning  against  it.  There  were  two  passengers  on  the  plat- 
form, one  on  each  side  of  the  conductor,  and  some  four  or  five  passengers 
in  the  inside  of  the  car.  In  getting  down  her  foot  slipped  on' the  step 
by  reason  of  ice  thereon,  and  she  fell  and  was  injured. 

It  appears  there  had  been  a  storm  on  the  previous  day,  but  none  on 
this  day.  It  is  alleged  that  this  ice  had  been  suffered  to  remain  on  the 
step  from  the  previous  day.  It  was  there  when  she  got  on  the  car  and 
she  slipped  in  getting  in. 

Thus  there  are  two  specific  causes  of  complaint.  The  first  is,  that 
when  there  was  ample  room  for  all  the  passengers  to  ride  in  the  car, 
the  defendant  permitted  one  to  stand  on  the  plaSorm  in  such  a  poaitioa 
that  she  could  not  avail  herself  of  the  security  and  protection  which  she 
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otherwise  would  have  enjoyed.  The  other,  the  omission  to  remove 
from  the  step,  the  ice  formed  during  the  storm  of  the  previous  day. 

Under  the  evidence  we  do  not  think  the  plaiutiflF  was  so  clearly  guilty 
of  contributory  negligence  in  the  manner  she  got  down  from  the  plat- 
form, as  to  authorize  the  court  to  declare  it  to  be  such  as  matter  of  law. 
Her  previous  knowledge  of  the  condition  of  the  step,  and  whether  it 
was  reasonably  prudent  for  her  to  attempt  to  alight  in  the  way  and 
manner  she  did,  are  questions  of  fact  for  the  jury. 

The  other  contention  relates  to  the  alleged  negligence  of  the  defend- 
ant. ' 

It  may  not  be  B%g\igence  per  see  to  permit  passengers  to  stand  on  the 
platform,  yet  it  is  frequently  very  annoying  to  all  persons  in  getting  in 
and  out  of  the  cars,  and  to  ladies  especially  offensive.  If,  in  tjiis  case, 
the  defendant  permitted  a  passenger  to  remain  standing  on  the  platform 
in  such  a  position  as  to  deprive  the  plaintiff  of  that  reasonable  support 
which  would  have  protected  her  from  iniury,  and  did  not  furnish  other 
suitable  protection  we  think  the  jury  is  the  proper  tribunal  to  find 
whether  the  defendant  was  thereby  guilty  of  negligence. 

If  the  ice  on  the  step  caused  the  plaintiff  to  fall,  or  contributed 
thereto,  it  is  proper  for  the  jury  to  consider  whether  under  all  the  cir- 
cumstances proved,  it  was  suffered  to  remain  thereon  for  an  unreason- 
able length  of  time.  It  may  be  impossible  in  the  winter,  to  prevent 
deposits  on  the  step  by  falling  snow,  or  from  the  feet  of  persons  enter- 
ing the  car,  and  which  in  either  case  may  result  in  the  formation  of  ice. 
The  main  question  in  regard  to  this  is  whether  it  remained  there  for 
such  time  and  in  such  form,  as  to  establish  the  negligence  of  the  defend- 
ant, and  that  this  negligence  contributed  to  the  mjurvof  the  plaintiff. 

The  evidence  is  sufficient  to  send  the  case  to  a  jury  with  proper 
instructions  and  the  court  erred  in  not  taking  off  the  nonsuit. 

Judgment  reversed  and  2l  procedendo  awarded. 


Beed  et  al.  v.  FiDELnr  Insitranob,  Tbust  and  Safe  Deposti  Co. 

October  4.  1886. 

Pabtition  —  Tenant  in  Common  —  Lien. 

It  is  the  duty  of  a  tenant  in  common  who  in  partition  proceeding  in  the  com- 
mon pleas  takes  the  land  divested  of  a  lien  against  his  co-tenant,  either  to  make 
application  to  pay  the  money  into  court  because  of  the  lien  or  pay  the  lien  itself; 
he  holds  the  money  subject  to  the  lien. 

Error  to  the  court  of  common  pleas,  No.  4,  of  Philadelphia  county. 

By  virtue  of  the  will  of  Charles  Egner,  dated  May  27,  1850,  Charles 
H.  Egner,  the  mortgagor  hereafter  named,  became  seized  of  an  undi- 
vided one-seventh  part  of,  inter  dUa  two  certain  messuages  and  lots  of 
ground  in  Philadelphia. 

On  April  10,  1876,  Egner,  being  so  seized,  executed  and  duly 
acknowledged  at  the  Fidelity  Insurance,  Trust  and  Safe  Deposit  Com- 
pany's oflBce,  a  mortgage  of  said  one-seventh  interest  to  Annie  C. 
blackwell,  guardian  of  Jane  Elizabeth,  Matilda  K.,  Howard  W.,  and 
Mary  A.  Blackwell,  for  the  sum  of  $800,  payable  in  one  year  after 
date.     Said  mortgage  was  recorded  same  day. 
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On  November  2,  1876,  a  bill  in  equity  was  filled  in  court  of  common 
pleas  No.  1,  by  Charles  Egner  against  Emma  C.  Egner,  guardian  of  Ha^ 
old  Godwin,  a  minor,  and  the  Fidelity  Insurance,  Trust  and  Safe  Deposit 
Company,  trustee  under  the  will  of  Charles  Egner,  deceased,  of  William 
Egner,  Louisa  Janney,  Mary  Ann  Murden,  EUza  H.  Cattell  and  Emma 
C.  Egner,  asking  for  partition  of  said  real  estate. 

On  January  25,  1877,  a  decree  was  made  that  the  premises  in  said 
bill  described — the  same  as  described  in  said  mortgage — were  allotted  to 
the  said  Fidelity  Insurance,  Trust  and  Safe  Deposit  Company  in  trust 
for  William  Egner,  Louisa  Janney,  Mary  Ann  janney,  Mary  Ann 
Murden,  Eliza  H.  Cattell  and  Emma  C.  Egner  in  equal  parts. 

That  the  said  premises  be  charged  with  the  sum  of  $9,592.04  for 
owelty  in  partition,  of  which  the  sum  of  $4,796.02  is  due  and  payable 
to  Charles  Egner  for  his  share  and  interest  in  said  premises  and  the 
residue  thereof  to  Harold  Godwin,  a  party  to  said  proceedings. 

The  Fidelity  Insunance,  Trust  and  Safe  Deposit  Company,  trustee  aa 
aforesaid,  afterward  paid  to  Charles  H.  Egner  the  above-mentioned  sum 
charged  as  his  share  of  the  owelty  in  partition  without  regard  to  the 
mortgage.  Annie  C.  Blackwell,  guardian  aforesaid,  died  in  the  year 
1881,  and  the  mortgage  became  the  property  of  Jane  Elizabeth  Keed^ 
wife  of  Augustus  Ke^,  Matilda  Apgar,  wife  of  John  G.  Apgar,  How- 
ard W.  Blackwell,  who  each  since  became  of  age,  and  of  Mary  A. 
Blackwell,  a  minor,  of  whom  P.  P,  Dunn  was  guardian.  Suit  r«ras 
then  brought  against  the  Fidelity  company  to  recover  the  amount  of 
the  mortgage. 

B.  O.  Harris y  for  plaintiff  in  error.  There  appears  to  be  no  case  of 
very  recent  date  in  which  the  facts  are  precisely  analogous  to  these  in 
the  present  case.  Perhaps  this  is  because  the  principles  governing  them 
are  so  well  laid  down  that  no  trustee  or  administrator  has  been  so  care- 
less as  the  defendant  in  error,  or  if  so,  has  not  had  the  temerity  to  ask 
relief  from  this  court.  These  principles  are  applied  to  an  almost  iden- 
tical case  in  Lucai  Appeal^  53  Penn.  St.  404-408,  to  which  reference 
will  be  made.  That  the  liens  against  shares  of  co-tenants  in  real  estate 
are  by  proceedings  in  partition,  discharged  from  the  coipus  of  the  estate 
inherited  or  devised,  and  attach  to  the  individual  shares,  is  well  settled. 
See  Bavi/ngton  v.  Clark^  2  Penn.  115 ;  WriglU  v.  Yickerf  Adm^rSy 
31  P.  F.  S.  124-130;  Stewart  v.  AUegKmy  Bank,  5  Out.  343.  In 
Diermond  v.  Robinson,  2  Yeates,  329,  the  court  say  :  "  The  liens  of 
the  respective  judgment  creditors  a^inst  the  different  children  must  be 
deducted  from  their  purparts.  Under  these  circumstances  none  of  the 
children  would  be  entitled  to  their  shares  of  the  valuation  unless  they 
give  refunding  bonds."     And  see  Lucoff  Appeal,  53  Penn.  St.  404. 

J,  Cooke  Lanastreth,  for  defendant  in  error.  The  only  question  in 
the  case  is,  whether  a  trust  estate  in  lands,  once  charged  with  owelty^, 
which  has  been  paid  off  and  discharged  and  the  land  released,  can  be 
called  upon  by  the  mortoigee  of  a  former  tenant  in  common  of  an  undi- 
vided interest  in  those  lands  to  pay  off  that  mortgage.  For  though  in 
the  last  two  counts  of  the  narr.,  negligence  is  charged  against  the  trus- 
tee, he  is  not  sought  to  be  made  personally  liable,  the  suit  being  in  effect 
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against  the  estate  of  the  cesi/uis  qui  trustent.  The  necessary  effect  of 
tne  decree  in  partition,  of  January  25, 1877,  was  under  the  third  eection 
of  the  Act  of  March  14, 1667,  B.  r.,  595,  par.  32,  to  vest  in  the  allottees, 
the  estate  of  Charles  Egner,  the  elder,  in  the  lands,  subject  matter  of  the 
partition,  bound  only  by  incumbrances  paramount  to  or  suffered  by  him. 
An  estate  granted  or  incumbrances  suffered,  by  his  grandson  on  an 
undivided  interest,  could  not  affect  the  title  of  his  other  children.  And 
this  doctrine  that  a  decree  awarding  the  premises  to  one  of  the  heirs,  at 
the  appraisement,  divests  the  title  of  the  other  heirs,  and  of  all  claiming 
under  them,  is  settled  by  MerJdem  v.  TrapneU'y  34  Penn.  St.  42. 
That  case  was  of  a  contest  between  the  grantee  of  an  allottee  in  partition, 
and  parties  claiming  under  a  mortgage  made  by  owner  of  five-eixths 
undivided  shares  in  the  lands,  and  was  decided  in  favor  of  the  allottee. 
The  result  of  any  claim  on  the  mortgage  being  admitted  or  established, 
would  be  to  lessen  the  shares  of  the  ceetuis  qui  trustent^  which  passed 
to  their  trustee  under  the  will  of  their  ancestor  for  the  benefit  of  a 
creditor  of  their  former  co-tenant,  after  he  had  received  his  share  in  full 
in  money.  The  title  of  the  Fidelity  company  does  not  come  through 
Charles  Egner,  3d,  the  mortgagor,  but  is  paramount  to  any  estate  ne 
ever  had  in  the  land.  He  ^t  his  share  in  money,  and  the  Fidelity  Com- 
pany were  not  charged  with  any  duty  to  his  creditors,  and  it  was  no 
concern  of  theirs  whether  he  applied  the  money  to  the  payment  of  his 
debts  or  not. 

Tbunket,  J.  Charles  H.  Egner  being  the  owner  of  the  undivided 
one-seventh  part  of  certain  real  estate,  mortgaged  the  same  to  the 
plaintiffs.  Afterward  he  filed  a  bill  in  equity  against  his  co-tenants  for 
partition,  in  which  proceeding,  on  January  25,  1877,  a  decree  was  made 
allotting  the  whole  of  the  re3  estate  to  the  defendant,  charged  with 
owelty,  of  which  charge  the  sum  of  $4,796.02  became  payable  to  said 
Egner  for  his  interest,  "  and  by  said  decree  the  said  trustees  were  author- 
ized to  raise  for  the  sale  of  personal  securities  sufficient  money  to  pay 
off  said  charges,  and  upon  payment  of  the  same  to  the  said  Charles 
Egner  for  owelty  of  partition,  it  was  ordered  that  the  said  Charles 
Egner  should  execute  a  full  release  of  said  premises  of  and  from  said 
c'harge  for  owelty  of  partition,  and  of  all  estate,  riffht,  title,  and  interest 
therein.''  In  pursuance  of  said  decree  the  defendant  afterward  paid  to 
Egner  the  whole  of  the  charge,  and  Egner  gave  a  release  and  convey- 
ance of  all  his  interest  in  the  premises. 

The  right  of  tenants  in  common  to  make  partition  and  enjoy  all  its 
incidents,  is  paramount  to  the  right  of  the  lien-creditor  against  any  one 
of  the  tenants.  If  necessary  to  effect  the  legitimate  purpose  of  the 
partition,  the  lien  must  be  shifted  to  the  part  allotted  to  the  debtor 
or  of  none  be  allotted  to  him  the  lien  against  the  land  becomes 
divested.  If  the  whole  or  part  of  the  land  be  allotted  to  the  debtor 
and  ciiarffed  with  owelty  in  a  prior  lien  to  the  lien  he  had  given  for  his 
undivided  interest.  McCandtee^  Appealy  98  Penn.  St.  489.  Where 
a  proceeding  for  partition  results  in  a  judicial  sale  of  the  land,  the  lien 
which  had  been  created  by  one  of  the  tenants  is  divested  from  the  land, 
but  continues  on  the  money  raised  by  the  sale;  *' money  raised,  inci- 
dentally by  process  of  partition  is  land  in  another  form,  and  attended 
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with  inheritable  qualities."  Wright  v.  Vicker^s  AdmW^  81  Penn.  8t 
124. 

Section  49  of  the  act  of  March  29,  1832,  provides  that  in  partition 
in  the  orphans'  court,  where  the  share  of  an  heir  shall  be  converted 
into  money,  either  by  owelty  due  him,  or  by  virtue  of  a  sale,  before 
confirmation  of  the  partition,  or  sale,  the  court  may  appoint  an  auditor 
to  ascertain  whether  there  are  any  liens  or  other  incumbrances  on  such 
real  estate,  and  if  liens  appear,  the  court  may  order  the  amount  of 
money  which  is  payable  to  the  party  against  whom  the  lien  exists,  to 
be  paid  into  court  to' be  distributed  among  creditors  or  others  entitled. 
That  act  applied  in  Lucai  Appeal^  53  Penn.  St.  404.  There  the  sale 
was  by  administrators,  under  an  order  of  court,  and  they  neglected 
to  move  for  the  appointment  of  an  auditor  to  ascertain  liens.  They 
were  compelled  to  pay  the  money  to  judgment-creditors  according  to 
priority.  It  was  said  that  they  were  simply  officers  of  the  court  to  make 
sale  and  receive  the  proceeds,  with  no  power  to  pay  part  of  the  fund 
to  whom  it  did  not  belong.  The  share  of  the  tenant  belonged  to  his 
judgment-creditors,  and  neither  he  nor  the  administrators  could  divert 
it  from  them.  • 

This  case  is  in  the  common  pleas,  and  not  within  the  act  of  1832. 
The  money  does  not  arise  from  sale.  The  court  decreed  that  it  should 
be  paid  to  Charles  Egner.  Owelty  is  somewhat  in  the  nature  of  pur- 
chase-money for  land,  and  the  party  who  pays  it  the  purchaser.  The 
paramount  rights  of  tenants  in  conmion  may  compel  conversion,  and 
then  the  mortgage  becomes  a  lien  on  the  proceeds  of  sale  ;  or  on  the 
oweltv,  if  no  sale.  While  it  is  true  that  the  tenants  in  common  derived 
title  from  Charles  Egner,  each  knew  that  his  co-tenants  could  create 
liens  on  their  respective  interests.  Where  one  acquired  title  to  all  the 
land,  he  acquired  the  titles  that  had  been  vested  in  his  co-tenants.  The 
decree  determined  the  value  of  their  respective  shares,  and  the  sum  to 
be  paid  for  owelty  ;  and  it  deprives  the  mortgagee  of  all  remedy  on  his 
mortgage,  if  the  hen  on  the  money  is  discharged.  Without  a  similar 
statute  to  the  act  of  1832,  courts  of  equity  are  not  prone  to  despoil  per- 
sons who  have  had  no  opportunity  to  be  heard,  nor  will  such  effect  be 
given  to  their  decrees,  unless  in  obedience  to  plain  rules  of  law. 

The  mortgagee  was  not  a  party ;  notice  was  not  given  to  him  of  the 
proceeding  S)r  partition.  He  was  resting  on  his  recorded  security,  and 
no  person  coula  acquire  the  title  of  Charles  H.  Egner  without  notice  of 
that  security.  It  is  the  duty  of  a  tenant  who  takes  the  land  divested 
of  a  lien  against  his  co-tenant,  either  to  make  application  to  pay  the 
money  into  court  because  of  the  lien,  or  pay  the  hen  itself.  He  holds 
the  money  subject  to  the  lien.  It  is  not  a  good  answer  to  the  lien  credi- 
tor to  say,  "I  paid  the  money  to  your  debtor,  on  a  decree  in  a 
suit  where  he  ana  I  were  parties,  without  notice  to  you,  and  without 
advising  the  court  of  your  lien." 

It  is  alleged  that  the  partition  was  at  the  instance  of  Charles  Egner, 
that  the  mortgage  was  by  Charles  H.  Egner,  and  therefore,  the  record 
of  the  mortgs^  is  not  notice  to  purchasers.  But  it  is  not  allied  that 
in  fact  Ohanes  H.  Egner  was  the  plaintiff  in  the  partition.  His  name 
appears  in  the  plea,  as  printed,  the  person  to  whom  the  money  was 
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owing  for  his  interest  in  the  premises.  A  search  for  Kens  against 
Charles  H.  Egner,  devisee  of  Charles  Emer,  deceased,  was  all  that  was 
necessary.  The  omission  of  a  letter  from  his  name,  by  mistake,  or 
design,  in  the  partition  proceeding,  did  not  chan^  his  name  as  devisee 
or  heir,  in  the  line  of  tifle.  Judgment  reversed,  and  new  judgment 
for  the  plaintiflE  for  $1,804.60. 
Judgment  reversed. 


Hulett  bt  al.  v.  Mutual  Life  LffsuRANOE  Company. 

^October  4,  1880. 

Tkrrb  Tenant  —  Deed — Mobtoagb  —  Notice  -—  Record  —  Title  —  Defense  — 
Evidence  —  Mortgagee  —  Notice. 

a  terre  tenant  in  a  general  sense  is  one  who  is  seized  or  actually  possessed  of 
lands  as  the  owner  thereof.  In  a  scire  facias  sur  mortgage  or  jadgment,  a  terre 
tenant  is  in  a  more  restricted  sense  one  other  than  the  debtor  who  becomes  seized 
or  possessed  of  the  debtor's  lands,  subject  to  the  lien  thereof.  Those  only  are 
terre  tenants  therefore  in  a  technical  sense,  whose  title  is  subsequent  to  the 
incumbrance. 

A.  conveyed  on  February  12,  1878,  to  E.  who  conveyed  to  B.,  the  wife  of  A., 
certain  real  estate,  but  the  deeds  were  not  recorded  until  April  4,  1881,  the  pos- 
session remaining  unchanged;  on  January  21,  1881,  A.  gave  a  mortgage  upon  the 
80  conveved  premises  to  C,  who,  without  notice  of  the  deed  from  A.  and  the 
deed  to  B.,  had  the  mortgage  upon  the  day  of  its  delivery  recorded.  RM,  as  to 
C,  the  deed  to  B.  was  fraudulent  and  void  under  the  act  of  March  18, 1775. 

A.  and  B.  on  May  22,  1883,  by  a  deed  which  upon  its  face  purported  to  con- 
vey the  title  of  B.,  conveyed  the  premises  to  D.  Held,  D.  took  title  subject  to 
the  mortf^e,  and  further  the  deed  carried  idl  the  title  of  A.  in  the  premises. 
,  In  a  icire  facias  upon  the  mortgage,  held,  that  it  was  proper  to  name  D.  as 
a  terre  tenant.  Held,  also,  that  under  the  plea  that  the  mortgage  was  not  then 
and  never  was  a  lien  upon  his  land;  it  was  competent  for  nim  to  show  that 
although  the  deed  to  B.  was  not  recorded,  the  mortgagee  either  had  actual 
notice  or  was  somehow  affected  with  notice  of  it. 

Error  to  the  court  of  common  pleas  of  Bradfora  county. 

September  4,  1854,  Rufus  K.  Hulett  became  the  owner  of  a  tract  of 
land  of  one  hundred  and  eight  acres,  and  January  9,  1865,  of  another 
tract  of  seventy-eight  acres  and  sixty  perches.  He  and  his  wife,  Effie  C. 
Hulett  first  lived  on  the  first  mentioned  farm  until  the  second  one  was 
purchased,  when  they  moved  on  the  latter  one  and  there  lived.  They  had 
possession  of  both  farms  until  1882,  when  their  son,  Gilbert  E.  Hulett, 
took  possession  of  the  one  hundred  and  eight-acre  one  and  remained  in 
possession. 

February  12,  1878,  Rufus  K.  Hulett  conveyed  both  farms  to  Horace 
A.  KifE,  by  deed  acknowledged  same  day,  who  the  same  day  conveyed 
them  with  other  property  to  Effie  C.  Hulett,  by  deed  acknowledged 
same  day.     Both  conveyances  were  recorded  April  4,  1881. 

January  21,  1881,  Rufus  K.  Hulett  borrowed  from  the  Mutual  Life 
Insurance  Company  of  New  York,  the  sum  of  $3,500,  and  without  his 
wife  joining  gave  as  security  a  bond  and  mortgage  upon  the  above-men- 
tioned real  estate,  the  title  to  which  had  been  previously  placed  in  his 
wife. 

May  22,  1883,  Effie  0.  Hulett  and  her  husband,  conveyed  the  one 
hundred  and  eight-acre  farm  to  their  son,  Gilbert  E.  Hulett,  by  deed 
acknowledged  same  day,  which  recited  the  conveyance  from  Bqwje  A. 
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Kiff  to  Effie  C.  Hulett,  of  February  12, 1878  ;  and  May  7,  1883,  they 
conveyed  the  seventy-eight-acre  one  to  their  daughter,  Alice  J.  Hulett, 
afterward  intermarried  with  Walter  G.  Patterson,  now  deceased. 

June  21,  1884,  a  scire  facias  sur  mortgage  was  issued  against  Rufoa 
K.  Hulett  with  notice  to  Efflo  C.  Hulett  and  Rufus  K.  Hulett,  her 
husband,  Alice  J.  Patterson  and  Walter  G.  Patterson,  her  husband, 
and  Gilbert  E.  Hulett,  terre  tenants,  and  all  other  terre  tenants.  Ju(^- 
ment  was  taken  by  default  against  Rufus  K.  Hulett  and  EflSe  C. 
Hulett,  which  was  afterward  taken  oflE  as  to  Effie  C.  Hulett.  The  case 
came  on  for  trial,  when  .by  direction  of  the  court  below  the  jury  gave 
a  verdict  against  all  of  the  defendants,  terre  tenants,  for  the  amount 
of  plaintiffs  claim.  Upon  their  application  a  new  trial  was  granted, 
when,  by  direction  of  the  court,  the  jury  was  discharged  as  to  Effie  C. 
Hulett  without  a  verdict  or  nonsuit  in  her  favor,  and  gave  a  verdict 
against  the  other  defendants  for  the  amount  of  plaintiflPs  claim. 

J,  F,  Shoemaker  and  Rodney  A.  Mercur^  for  plaintiffs  in  error. 
The  act  of  1705,  section  6,  1  Sm.  59 ;  1  Purd.  596,  pi.  149,  does  not 
even  require  that  terre  tenants  or  purchasers  under  the  mortgage  should 
be  made  parties  to  the  scire  facias  on  the  mortgage,  but  the  better  and 
general  practice  is  to  make  them  parties.  Matlver  v.  Gla/rh^  1  Watts, 
491 ;  Mevey's  Appeal^  4  Barr,  80 ;  Try  on,  v.  Munson^  27  P.  F.  S.  260. 
If,  however,  the  terre  tenant  be  admitted  to  take  defense  to  the  sd.fa,^ 
he  is  concluded  by  the  judgment.  Schnep^s  Appeal^  11  Wr.  37. 
Those  only  are  terre  tenants  who  claim  by  a  conveyance  subsequent  to 
a  judgment.  Ghahoon  v.  HoUenhack^  16  Serg.  &  Rawle,  425.  Strictly 
speakmg,  only  the  debtor's  subsequent  grantee  of  the  fee  simple  is  a 
terre  tenant.  Mitchell  v.  Hamilton^  8  Barr,  491.  Who  is  a  terre 
tenant?  Not  every  one  who  happens  to  be  in  possession  of  the 
land.  There  can  be  no  terre  tenant  who  is  not  a  purchaser  of  the 
estate,' mediately  or  immediately  from  the  debtor,  while  it  was  bound 
by  the  judgment.  Dengler  v.  Kiehner^  1  Harr.  41.  Terre  tenants  are 
those  wiio  nave  seisin  of  the  land,  those  who  are  owners,  or  claim  to  be 
owners,  by  title  derived  from  the  defendant  in  the  judgment.  JFox  v. 
Hempjidd  RaUroad  Co,^  reported  in  note  to  Tyrone  (&  Clearfield 
Railway  Co.  v.  Jones^  29  P.  F.  S.  66.  Those  only  who  claim  by  a 
conveyance  subsequent  to  a  judgment  can  come  under  a  scire  f ados  as 
terre  tenants.  Chahoon  v.  IloUenbackj  svpra.  One  claiming  by  a  title 
paramount  cannot  be  bro^ht  in  as  terre  tenant  on  a  scire  facias  to  have 
execution.  Jarrett  v.  Tomlinson^  3  Watts  &  Serg.  114.  He  who 
may  come  in  as  terre  tenant  must  have  an  estate  from  the  incum- 
brancer, which  might  be  bound  by  the  incumbrance,  whether  judg- 
ment, mortgage  or  recognizance.  CatLvn  v.  Rcibvason^  7  Watts,  379. 
A  writ  of  scire  facias  guar  executio  non  is  not  a  writ  for  the  trial  of 
titles ;  nor  was  it  intended  that  a  iudgment  creditor  should  not  be 
bound  by  the  act  of  1807,  which  declares  that  two  verdicts  and  judg- 
ments in  ejectment  alone  shall  conclude  the  right,  or  that  he  should  he 
allowed  to  settle  at  a  dash,  not  only  the  question  of  lien  between  him- 
self and  the  debtor,  but  also  a  question  of  title  between  the  purchaser 
and  an  adverse    ccupant.     Mitchell  v.  BamUton^  supra. 
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The  defendants  in  error  obtained  a  judgment  by  default  againsf  Rufus 
K.  Hulett,  the  mortgagor,  for  the  fuU  amount  of  their  e&im.  They 
went  to  trial  with  the  defendants,  alleged  to  be  terre  tenants  on  the 

Elea  of  they  held  no  lands  bound  by  the  lien  of  the  mortgage  by  Gil- 
ert  E.  Hulett,  Walter  G.  Patterson  and  Alice  J.  Patterson,  and  non 
est  factum  and  coverture  by  Effie  C.  Hulett.  Such  pleas  are  good  and 
the  plaintiffs  in  error  summoned  as  terre  tenants  showed,  as  they  were 
entitled  to  do,  that  Rufus  K.  Hulett,  the  mortgagor,  had  parted  with 
his  title  before  the  mortga^  was  recorded.  Mitchell  v.  Hamilton^ 
supra  ;  ColweU  v.  Easley^  2  T^Torr.  33.  They  therefore  had  no  connec- 
tion with  the  mortgagor's  title,  and  the  court  should  have  directed  a 
nonsuit  or  a  verdict  in  their  favor.     ColweU  v.  Eaaleyj  supra, 

B.  M.  Pechj  jy  A.  Overton,  D.  C.  Hobinsorij  for  defendant  in  error. 
We  readily  concede  that  not  every  adverse  title  could  be  tried  in  a 
SGI  fa,  sur  mortgage  or  judgment,  but  we  think  the  distinction  in  the 
cases  where  title  can  be  inquired  into  and  where  not  has  been  settled 
beyond  controversy  both  by  long  practice  and  direct  authority.  Matlier 
V.  Clarhy  1  Watts,  49 1  ;  Meevei^s  Appeal,  4  Barr,  80 ;  Evans  v.  Meylert, 
7  Harr.  411 ;  Wallace  v.  Blair  et  al.,  1  Grant,  81 ;  Schnepfs  Appeal, 
11  Wr.  37 ;  Speer  v.  Evans,  id.  141. 

Clabk,  J.  A  terre  tenant,  in  a  general  sense,  is  one  who  is  seized  or 
actually  possessed  of  lands  as  the  owner  thereof.  In  a  scire  facias  sur 
mortgage  or  judgment  a  terre  tenant  is,  in  a  more  restricted  sense,  one 
other  than  the  debtor  who  becomes  seized  or  possessed  of  the  debtor's 
lands,  subject  to  the  lien  thereof.  Those  only  are  terre  tenants,  there- 
fore, in  a  technical  sense,  whose  title  is  subsequent  to  the  incumbrance. 
Ghdhom  V.  HoUenbach,  16  S.  &  R.  425. 

"  Strictly  speaking,"  says  Chief  Justice  Gibson,  in  Mitchell  v. 
Hamilton,  8  Barr,  491,  "  only  the  debtor's  subsequent  grantee  of  the 
fee-simple  is  a  terre  tenant."  So  in  Dengler  v.  Kiehner,  1  Harr.  41, 
says  the  same  learned  judge  :  "  Who  is  a  terre  tenant  ?  Not  every  one 
who  happens  to  be  in  possession  of  the  land  ;  there  can  be  no  terre 
tennant  who  is  not  a  purchaser  of  the  estate,  mediately  or  immediately 
from  the  debtor,  while  it  is  bound  by  the  judgment."  To  the  same 
effect  is  Fox  v.  Rail/road  Co,,  29  P.  F.  S.  66,  and  many  other  cases. 

In  this  case  the  title  of  Rufus  K.  Hulett  was  conveyed  to  his  wife 
on  the  12th  February,  1878,  but  the  deed  was  not  recorded  until  4th 
April,  1881 ;  the  possession  of  the  land  was  unchanged  ;  it  was  con- 
tinued, after  the  execution  of  the  deed,  just  as  it  had  been  before.  The 
mortgage  was  executed  on  the  21st  January,  1881,  and  was  recorded 
on  the  same  day,  and  there  is  no  evidence  whatever  of  any  notice  of 
the  conveyance,  either  actual  or  constructive,  on  part  of  the  mortgagee. 

As  to  the  mortgagee,  therefore,  the  deed  was  fraudulent  and  void, 
by  the  express  terms  of  the  act  of  18th  Mapch,  1775  ;  as  to  him  the 
deed  was  as  if  it  had  never  been  made. 

On  the  22d  May,  1883,  Rufus  K.  Hulett  and  his  wife  joined  in  a 
conveyance  of  the  land  to  their  son,  Gilbert  E.  Hulett ;  the  mortgage 
was  then  a  valid  and  subsisting  lien  on  the  land,  and  Gilbert  Hulett 
took  title  under  this  deed  subject  t(  the  incumbrance. 
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It  is  true  tliat  the  conveyance,  upon  its  face,  was  of  the  title  of  EflSe 
C.  Hulett,  but  as  the  husband  joined  in  the  assertion  and  conveyance 
of  the  wife's  title,  the  deed  would  be  effective  as  a  conveyance  of  his 
own. 

Pr^/xnafacie^  at  least,  Gilbert  E.  Hulett  was  a  terre  tenant,  and  the 
mortgagee  had  a  right  to  name  him  as  such  in  the  scire  facias.  It  was 
competent,  of  course,  for  him  to  defend  under  the  plea  that  the  mort- 
age was  not  then  and  never  was  a  lien  upon  his  land.  CklwM  v. 
Early ^  2  Norr.  3.  Under  that  plea  he  might  have  shown  that  although 
the  deed  to  his  mother  was  not  record^,  the  mortgagee  either  had 
actual  notice  or  was  somehow  affected  with  notice  of  it.  But  there  is 
no  such  evidence  in  the  case,  nor  was  any  offered. 

Under  the  pleadings  the  question  was  whether  or  not  the  mort|(age 
was,  or  ever  had  been,  a  lien  upon  the  lands  of  Gilbert  E.  Hulett  and 
Alice  J.  Patterson  as  terre  tenants.  Prima  faciei  we  say,  they  were 
terre  tenants,  but  it  was  competent  for  them  to  show  that  they  were 
not.  The  judgment  on  the  scire  fada^  is  against  them ;  as  to  the  effect 
of  this  judgment  in  a  subsequent  ejectment  for  the  land  we  are  now 
called  upon  to  decide  ;  by  all  the  cases  the  defendants  are  certainly  con- 
cluded as  to  all  matters,  which  as  terre  tenants,  they  might  have  made 
matters  of  defense  on  the  scire  fadas^  such  as  payment,  release,  or 
efflux  of  time.  Schnepf^s  Appeal^  11  Wr.  37;  Dengler  v.  Kiehner^  1 
Harr.  37  ;  but  whether  the  judgment  is  conclusive,  that  they  are  terre 
tenants,  is  a  question  not  raised  upon  the  record,  and  it  will  be  time 
enough  to  decide  it  when  it  arises. 

The  judgment  is  affirmed. 


Appeax  of  the  BroDLESBUBG  Goal  and  Iron  Oo. 

October  4,  1886. 

Rbnt — Wagbs — Prefbrrncb — Notice — Landlord — Shbbitf. 

Under  the  act  of  April  9,  1872»  and  the  eapplement  of  Jane  13,  1878,  waffOB 
have  a  preference  of  payment  over  the  claim  of  the  landlord  for  rent,  provided 
notice  is  ffiven  of  the  nature  and  amount  of  the  claim  before  actual  sale  of  the 
property  levied  upon.  Such  notice  to  be  given  to  the  landlord  in  case  he  has 
proceeded  by  distress  and  made  a  levy;  or  to  the  sherifE  when  he  has  levied  by 
virtue  of  a  writ  directed  to  him. 

Appeal  from  the  decree  of  the  court  of  common  pleas  of  Bedford 
county. 

The  facts  are  stated  in  the  opinion. 

On  the  8th  day  of  August,  A.  D.  1884,  Nimick  &  Ca  obtained 
judgment  against  the  Kemble  Goal  and  Iron  Company  for  $182,734.84 
m  the  court  of  common  pleas  of  Bedford  county.  Upon  that  jndgment 
a  writ  of  fieri  facias  was  issued  to  No.  121  of  September  term,  1884, 
by  virtue  of  which  the  sheriff  levied  upon  the  personal  property  of  the 
company,  and  sold  it  for  $41,162.05.  On  the  9th  of  September,  1884, 
upon  thie  petition  of  the  sheriff,  an  auditor  was  appointed  to  distribute 
this  money.  By  consent  of  the  parties  interested  a  considerable  por- 
tion of  the  fund  was  paid  out  to  laborers  for  their  wages  and  to  other 
parties,  and  the  amount  for  distribution,  after  deducting  the  shenfPa 
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costs  and  the  expenses  of  the  andit,  was  reduced  to  $7,548.90.  For 
that  sura  there  are  several  claimants,  viz. :  Ist.  The  Union  Bank  of 
Huntingdon  and  the  Bedford  County  Bank.  2d.  The  landlords  who 
claimed  for  rents.  The  banks  claimed  the  entire  sum.  The  landlords 
claimed  $6,129.48.  The  amount  of  rent  claimed  by  the  Riddlesburg 
Coal  and  Iron  Company  was  $2,129.38. 

Wio^ht  and  Lauder,  the  former  the  secretary  and  treasurer,  and  the 
latter  the  general  manager  of  the  Kemble  Coal  and  Iron  Company,  had 
a  store  at  Riddlesburg.  They  paid  in  goods  and  money  a  laree  sum  to 
the  laborers  for  their  wages,  who  assigned  their  claims  to  Wight  and 
Lauder,  who  assigned  them  to  the  two  banks,  and  under  these  assign- 
ments the  banks  claimed  the  $7,548.90  upon  the  ground  that  the  wages 
of  laborers  are  preferred  under  the  acts  of  assembly  to  the  landlord's 
claims  for  rent,  and  the  question  for  the  determination  of  the  court  was : 
**Are  the  wages  of  laborers  to  be  preferred  to  the  rents?"  The  auditor 
appropriated  the  whole  sum  to  the  banks,  the  assignees  of  the  labor 
claims,  to  the  exclusion  of  the  claim  of  the  Riddleburg  Coal  and  Iron 
Company  for  rent.  Exceptions  were  filed  to  the  auditor's  report,  whicli 
were  overruled  by  the  court  below  and  the  report  confirmed,  from  which 
action  of  the  court  this  appeal  was  taken. 

JtiMsdl  <&  ZonffeneckeTy  for  appellants.  The  assignments  through 
which  the  appellees  claimed  unquestionably  gave  them  preference  over 
ordinary  creditors.  But  rent  is  also  a  preferred  claim,  and  under  the 
eighty-fourth  section  of  the  act  of  1836,  ''  shall  be  first  paid  out  of  the 
proceeds  of  such  sale,"  etc.  The  act  of  1872  provides  that  wages 
'*  shall  be  preferred  and  first  paid  out  of  the  proceeds  of  the  sale,"  etc. 
The  passage  of  the  act  of  1872  was  followed  by  conflicting  decisions 
in  the  common  pleas  courts  of  the  State.  It  had  been  decided  in 
Wood^s  Appeal,  6  Casey,  280,  that  the  miners'  act  of  1849  did  not 
give  laborers  priority  over  landlords,  and  so  while  in  O^Brien  v. 
Hamilton,  12  Phila.  Rep.  387,  Finletter,  J.,  on  the  9th  of  Feb- 
ruary, 1878,  before  the  act  of  1878  was  passed,  held  that  wages  had 
priority  over  rent,  yet  in  the  assigned  estate  of  Thos.  and  Elizabeth 
Maloy,  1  Del.  Co.  Kep.  331,  the  auditor  appointed  to  distribute  the 
fund  in  the  hands  of  the  assi^ee  awarded  the  balance  after  necessary 
expenses  to  the  landlord,  it  being  less  than  the  rent  due.  To  that 
award  the  employees  excepted,  claiming  priority  under  the  act  of  1872. 
Clayton,  P.  J.,  sustained  the  auditor  in  an  elaborate  opinion,  in  the 
course  of  which  he  refers  to  the  construction  put  by  this  court  upon 
the  act  of  1849,  in  WoocPs  Appeal,  and  adds :  "  The  meaning  of  the 
act  —  of  1872  —  is,  that  no  matter  by  what  process  the  employee's 
goods  may  be  sold,  whether  by  landlord's  warrant,  or  ordinary  execu- 
tion, attachment,  etc.,  the  officer  making  the  sale  shall  pay  the  wages, 
if  money  enough  is  realized  after  the  payment  of  costs,  expenses,  rent 
and  other  preferred  claims,  without  the  necessit}'^  for  the  employee  to 
first  sue  and  get  judgment,  as  required  in  ordinary  cases.  The  land- 
lord's lien  is  a  statutory  one  and  is  not  repealed  or  postponed  by  impli- 
cation. The  common-law  lien  of  an  ordinary  execution  must  give 
way  to  the  statutory  one  for  wages,  but  not  so  the  landlord's  which  is  a 
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creature  of  a  prior  statute.  To  repeal  such  a  statute  the  courts  require 
express  evidence  of  legislative  intention.  Vanstine^s  Appeah  2  Wr. 
165-166.  This  disposes  of  the  iirst  question  in  favor  of  the  landlord.'' 
And  so,  to  settle  the  law  between  claunants  for  wages  and  rent,  and  to 
secure  to  laborers  the  oi>portunity  of  obtaining  a  preference  over  land- 
lords, the  legislature  passed  the  act  of  June  12,  1878  —  Pub.  Laws, 
207.  The  le^I  profession  and  the  common  pleas  courts  have,  since 
the  passage  of  the  act  of  1878,  regarded  notice  to  the  landlord  as  a 
prerequisite  to  the  preference  of  wages  over  rent.  We  refer  to  the  case 
of  Nogle^  Trvstee^  v.  Cumberland  Ore  Bank  Co.y  1  Del.  Co.  Eep.  335, 
decided  September  6,  1880. 

John  Cessna^  H.  M.  Speer  and  J.  M.  Iteyn6ld%y  for  appellees.  It  is 
not  material  in  this  case  what  the  rulings  oi  the  courts  nad  been  prior 
to  the  passage  of  the  act  of  1878  —  except  so  far  as  the  Riddlesbnig 
company's  rent  is  concerned.  If  it  was  ruled  by  Judge  Clayton,  in 
Thomas  amd  Elizabeth  Maloy*8  Estaie^  1  Del.  Co.  Rep.  331,  that  rent 
had  preference  over  wages,  it  was  ruled  so  because  of  the  peculiar 
agreement  made  in  that  case.  But  when  Judge  Clayton  put  his 
ruling  as  to  the  preference  on  the  second  section  of  the  act  of  1872, 
he  overlooked  the  fact  that  the  first  section  contained  the  clause  that 
wages  were  to  be  preferred  and  first  paid  out  of  the  proceeds,  and  that 
the  act  of  1849  contained  no  provision  concerning  the  order  of  pay- 
ment, as  rnled  in  Wood^  Appeal^  6  Cas.  280.  It  has  been  ruled  in 
O^Brien  v.  Ra/miUon^  12  rhila.  Rep.  387,  by  Judge  Finlibttkr,  that 
wages  were  preferred  to  rent,  and  so  the  weight  of  authority  appears 
to  be.  The  act  of  1872  contained  an  express  provision  repealing  "all 
laws  or  parts  of  laws  inconsistent  therewith,"  and  no  one  has  scarcely 
doubted  that  wages  have  the  preference  under  the  act  of  1872.  In  the 
case  of  LiA)engood?8  Appeal^  17  W.  N.  C.  420,  recently  decided  by  the 
courts,  it  seems  to  have  been  mutually  acquiesced  and  conceded  in  the 
court  below  and  in  this  court  that  wages  were  preferred  to  rent,  and  no 
Question  is  raised  because  the  notices  were  given  to  the  officer  executing 
the  writ  and  not  to  the  landlord. 

Sterbetf,  J.  The  fund  in  controversy,  part  proceeds  of  execution 
against  the  Kemble  Coal  and  Iron  Company,  was  claimed  on  the  one 
hand  by  the  Union  bank  of  Huntingdon  and  the  Bedford  County  Bank, 
assignees,  respectively,  of  certain  labor  claims,  and,  on  the  other  hand, 
by  the  respective  landlords  of  premises  on  which  portions  of  the  prop- 
erty sold  was  located.  It  is  virtually  conceded  that  the  company  appel- 
lant is  entitled  to  its  demand,  $2,129.38,  unless  its  claim  is  postponed 
to  the  assigned  labor  claims  held  by  the  two  banks. 

The  firm  of  Wight  &  Lauder,  merehants  at  Riddlesburg,  where  the 
Kemble  Coal  and  Iron  Company  was  located,  paid  in  cash  and  mer- 
chandize a  large  sum  to  laborers,  employed  by  that  company,  and  took 
assignments  of  their  respective  claims.  Some  of  these  were  subse- 
quently assigned  by  Wight  &  Lauder  to  each  of  the  banks  above  named. 
Upon  the  facts  found  by  the  learned  auditor  and  approved  by  the  court, 
the  two  banks  respectively  stand  in  the  shoes  of  the  laborers,  whose 
claims  they  thus  acquired  by  assignment,  and  are  clearly  entitled  to  the 
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sums  awarded  to  them,  tmless  the  claim  of  appellant  for  rent  is  supe- 
rior to  theirs.  It  is  conceded  that  the  assignments,  through  whicli  th^ 
banks  claim,  gave  them  a  preference  over  ordinary  execution  creditors, 
but  it  is  contended  by  appellant  that  under  the  eighty-fourth  section  of 
the  act  of  1836,  rent  is  a  preferred  claim  and  must  be  first  paid  out  of 
the  proceeds  of  such  sale,  etc.  This  was  formerly  the  case,  but  it  was 
competent  for  the  legislature  to  give  wages  a  preference  over  rent,  and 
this  we  think  was  accomplished  by  the  act  of  April  9,  1872 ;  Purd. 
1464,  pi.  1,  and  the  supplement  of  June  12,  1878.  The  former 
declares  that  claims  for  wages,  therein  specified,  "  shall  be  preferred 
and  first  paid  out  of  the  proceeds  of  the  sale  of  such  mine,  manufac- 
tory, business,  or  other  property  as  aforesaid ; "  and  the  latter,  for  the 
purpose  of  removing  all  doubt  as  to  the  intention  of  the  legislature, 
and  more  fiilly  protecting  labor  claims,  declares  "  it  is  the  true  intent 
and  meaning  of  the  provisions  of  the  act  of  assembly  entitled  *  An  act 
for  the  better  protection  of  the  wages  of  mechanics,  laborers  and  oth- 
ers,' passed  the  9th  day  of  June,  1872,  that  the  several  classes  of  labor- 
ers in  said  act  mentioned  shall  have  a  preference  over  landlords  in  all 
claims  for  rent  of  any  mines,  manufactories  or  other  rdal  estate  held 
under  lease,  where  the  lessee  or  lessees  are  the  parties  employing  the 
miners,  mechanics,  laborers  or  clerks ;  provided  that  any  person  or 
persons  claiming  a  preference,  as  above  provided,  shall  give  notice  of 
the  nature  and  amount  of  his  claims  to  the  landlord  or  his  bailiff  before 
the  actual  sale  of  the  property  levied  upon."    P.  L.  207. 

It  is  conceded  that  notice  in  due  form  of  the  labor  claims  in  question 
was  given  to  the  sheriff  before  the  sale ;  but  it  is  contended  by  appel- 
lant tnat  it  should  have  been  given  to  the  landlord  and  not  to  the  sheriff, 
and  hence  there  was  a  failure  to  comply  with  the  provisions  of  the  sup- 
plement. This  would  doubtless  be  correct  if  the  landlord  had  been 
proceeding  by  warrant  of  distress  for  the  collection  of  rent ;  but  such 
was  not  me  case.  The  sheriff  as  an  officer  of  the  court  of  common 
pleas,  was  executing  a  writ  directed  to  him  by  that  court.  Construing 
the  acts  together,  we  have  no  doubt  the  notice  in  such  cases  is  properly 
given  to  the  sheriff.  In  some  cases,  indeed,  it  would  be  impossible  to 
notify  the  landlord  before  sale  of  the  property.  The  conclusions 
reached  by  the  learned  auditor  and  court  below,  as  to  the  sufficiency  of 
the  notice  are  correct. 

It  foUows  from  what  has  been  said  that  neither  of  the  specifications 
is  sustained. 

Decree  affirmed  and  appeal  dismiss^  at  the  costs  of  appellant. 


Appbal  of  Cambria  Iron  Company. 

October  4, 1886. 
Landlord  and  Tenant  —  Distress  —  Claim. 

A  landlord  accepted  drafts  on  his  tenant  in  satisfaction  of  rent  due  ;  the  accounts 
between  them  were  closed  and  receipts  given.  Heid,  the  right  to  distrain  no 
longer  existing  the  landlord  could  not  successfully  claim  rent  out  of  the  pro- 
ceeds of  a  jumcial  sale  of  the  tenant's  property. 

Appeal  from  the  decree  of  the  court  of  common  pleas  of  Bedford 
county. 
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This  was  an  appeal,  on  the  part  of  the  Cambria  Iron  Company,  from 
the  decree  of  the  court  of  common  pleas  of  Bedford  county,  confirm- 
inff  the  report  of  Mr.  Frank  Fletcher,  the  auditor  appointed  to  make  dis- 
trihution  of  the  money  arising  from  the  sale  by  the  sheriff  by  virtue  of  a 
writ  of  fieri  facias  of  the  personal  property  of  the  KembleCoal  and 
Iron  Company.  The  auditor  awarded  tne  lund  to  assignees  of  labor 
claims,  to  the  exclusion  of  the  Cambria  Iron  Company,  landlord,  claiming 
rent  due. 

The  following  is  an  extract  from  the  report  of  the  auditor : 
"All  the  rent  of  the  Cambria  Iron  Cfompany  except  for  the  eight 
days  of  August,  amounting  to  $111.11,  has  been  paid  by  accepted 
drafts  on  the  Kemble  CoS  and  Iron  Company.  When  the  accepted 
drafts  were  received  by  the  Cambria  Iron  Company,  the  account  was 
marked  settled  and  paid  on  the  books  of  the  company,  and  receipts 
were  sent  to  the  Kemble  Coal  and  Iron  Company  for  the  rent  repre- 
sented by  each  of  the  said  drafts  when  it  was  received.  The  right  to 
claim  rent  out  of  the  proceeds  of  a  judicial  sale  depends  on  the  land- 
lord's right  to  distrain.  It  is  true  that  the  landlord  may  distrain,  even 
if  he  has  taken  a  note  for  the  rent,  as  decided  in  Snyder  v.  KunJdeman^ 
3  P.  &  W.  487.  In  this  case,  however,  it  does  not  appear  that  any 
receipt  was  taken.  In  the  case  on  hand  the  evidence  shows  that  the 
accepted  drafts  were  received  in  satisfaction  of  the  rent.  The  drafts 
were  payable  four  months  after  date.  They  contained  interest  for  four 
months.  The  accounts  were  closed  and  receipts  given.  This  clearly 
establishes  to  the  satisfaction  of  your  auditor,  that  the  drafts  were 
accepted  as  payment,  and  the  right  of  distress  as  to  the  rent  settled  and 
paid  by  these  accepted  drafts  is  taken  away,  and  it  cannot  participate  in 
this  distribution." 

Russell  (&  LongeneckeTj  for  appellant.  We  deny,  as  matter  of  fact, 
that  the  drafts  were  accepted  as  payment  or  in  satisfaction  of  the  rents 
covered  by  them  ;  and  if  they  were  not  so  taken  the  legal  effect  would 
not  be  to  take  away  the  right  to  distrain,  and  hence  to  claim  payment 
out  of  the  fund,  in  accordance  with  the  acts  of  March  21, 1772,  and 
June  16,  1836.  Though  a  judgment  be  obtained  and  special  bail  entered 
for  stay  of  execution,  the  landlord  may  legally  distrain  upon  the  tenant 
for  the  same  rent  for  which  the  judgment  was  entered.  Shetsline  v. 
KeeniUj  2  Ash.  29.  The  recovery  of  judgment  on  a  covenant  for  the 
payment  of  rent  is  not,  without  actual  satisfaction,  an  extinguishment 
of  the  rent;  and  the  lessor  may,  notwithstanding  such  recovery,  distrain 
for  the  rent  in  arrear.  The  judgment  can  only  be  considercKl  as  addi- 
tional security  and  not  aa  satisiaction  for  the  rent.  Nor  does  it  alter 
the  case  that  the  plaintiff  has  issued  Skfi.fa,  or  ca.  sa.  Still  the  land- 
lord has  not  received  satisfaction.  Snyder  v.  Munklemariy  3  Pen.  and 
Watts,  487;  BenUeon  v.  Smithy  2  Bin.  146;  Jackson  and  Gross* 
"Landlord  and  Tenant/'  127.  If  obtaining  so  high  a  security  as 
a  judgment  with  2^fi,fa.  thereon  does  not  operate  as  a  satisfaction  of 
the  rent,  much  less  does  the  draft  of  the  lessee,  especially  when  it  is 
given  only  to  procure  a  few  months'  indulgence.  "  Taking  the  note  of 
a  third  person,  when  it  was  not  to  be  taken  in  satisfaction  of  the  rent " 
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will  not  estop  the  landlord  from  distraining.     Kreiter  v.  Hammer^  1 
Pears.  559. 

John  Cessna^  H.  M.  Speer  and  J,  M.  Reynolds^  for  appellees. 

Sterbett,  J.  The  subject  of  complaint  in  the  first  specification  is 
the  approval  by  the  court  of  the  leameci  auditor's  finding  that  the  drafts 
received  by  appellant  from  the  Kemble  Coal  and  Iron  Company  were 
accepted  as  payment  of  the  rent  owing  by  the  latter,  and  tnat  by  so 
taking  said  drafts  appellant  lost  its  right  to  distrain.  If  this  finding  is 
correct,  and  pesumptively  it  is  so  until  the  contrary  clearly  appears,  it 
is  conclusive  of  appellant's  right  to  participate  in  the  fund  for  distribu- 
tion; and,  hence  the  subordinate  questions  involved  in  the  remaining 
specifications  become  immaterial.  An  examination  of  the  testimony 
satisfies  us  that  the  learned  auditor  was  fully  warranted  in  finding  as  he 
did ;  indeed,  it  is  diflScult  to  see  how,  with  due  regard  to  the  evidence, 
he  could  have  found  otherwise.  There  was  no  error,  therefore,  in  reject- 
ing appellant's  claim  for  rent  on  the  ground  that  it  had  been  paid.  i3ut, 
if  the  fact  had  been  found  otherwise,  still  appellant  would  not  have  been 
entitled  to  participate  in  the  distribution,  for  the  reason  that  the  labor 
claims  represented  by  the  appellees,  were  preferred  claims  and  as  such 
entitled  to  the  whole  fund,  as  has  been  determined  m  Riddlesbura  Goal 
<md  Iron  Company^ s  Appeal^  from  same  decree,  at  No.  23  of  July 
Term,  1886. 

Decree  affirmed  and  appeal  dismissed  at  costs  of  appellant. 


Appeal  of  HuNTmGDON  and  Broad  Top  Railroad  Co. 
October  4,  1886. 

Wage  Claim  —  Assignment  of — Referred  Claim  —  Payment. 

Certain  employees  of  C,  a  bankrupt  coal  and  iron  company,  received  from  D. 
goods  and  money,  and,  in  return,  assigned  to  D.  their  claims  for  wages  against 
C.,  who  assigned  the  claims  to  E.  HM,  the  assis^nment  of  the  claims  for  valu- 
able consideration  was  not  such  a  payment  of  them  as  would  prevent  £.  from 
successfully  claiming  statutory  priority  of  payment  out  of  a  fund  raised  by  a  sale 
under  execution  of  personal  property  of  C. 

Appeal  from  the  decree  of  the  court  of  common  pleas  of  Bedford 
county.     The  facts  are  sufficiently  stated  in  the  syllabus. 

Samicd  T.  Brown,  for  appellant.  The  first  exception  raises  the  ques 
tion  whether  W.  A.  Lauder,  superintendent,  and  K.  A.  Wight,  secre- 
tary and  treasurer,  of  the  defendant  company,  could  buy  up  claims 
against  their  employers  for  wages,  have  them  assigned  to  them,  and 
and  then  transfer  them  to  third  parties.  The  auditor  states,  in  sub- 
stance, that  though  W.  A.  Lauder  was  the  business  manager,  and  R.  A. 
Wight  secretary  and  treasurer  of  the  Kemble  Coal  and  Iron  Com- 
pany, yet  they  were  at  the  same  time  in  business  as  merchants,  and 
brought  up  the  labor  claims  in  the  latter  capacity.  The  wages  which 
now  come  in  conflict  with  the  claims  for  rent  were  really  paid,  and 
paid,  too,  by  the  officers  of  the  company  employing  them.  Although 
the  laborers  had  signed  a  paper  by  which  they  understood  they  had 
agreed  to  have  their  store  bills  paid  out  of  their  wages,  they  never , 
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dreiimed  that  thev  were  assigning  them  to  persons  who  might  transfer 
them  again,  and  bring  tliem  in  against  their  own  nnpaid  wages. 
Whether  they  could  do  this  or  not  as  gainst  the  laborers,  we  submit 
they  could  not  do  it  as  against  other  creditors,  and  particniarly  against 
rent,  wliich  has  always  occupied  a  higher  place  than  a  common  debt  in 
the  legislation  of  this  State.  A  director,  officer,  or  confidential  agent, 
cannot  create  relations  which  place  him  in  hostility  to  his  principaL  A 
purchase  of  such  a  debt  is  an  extinguishment  of  it  as  against  the  oor- 
poratiun.  HiU  v.  Frazier^  10  Ilarr.  320.  An  act,  innocent  in  itself, 
becomes  a  fraud  in  law  on  the  part  of  one  holding  a  contidential  rela- 
tion.    Eisterbock'a  Appeal^  1  P.  F.  S.  483. 

John  Cessna^  R.  M.  Speer  and  J.  M,  Reynolds^  for  appellees. 

Stkerett,  J.  There  was  no  error  in  refusing  to  hold,  as  complained 
of  in  the  first  specification,  that  payment  of  wages  by  Wight  &  Land^, 
and  by  W.  A.  Lauder,  to  the  employees  of  the  Kemble  Coal  and  Iron 
Company  was,  in  fact,  under  the  evidence,  payment  by  that  com|>any, 
and  an  extinguishment  of  the  labor  claims  bo  paid.  On  the  contrary, 
as  has  been  held  in  other  appeals  from  same  decree,  the  court  below 
rightly  held  that  the  assignment  of  the  labor  claims,  first  to  Wight 
&  Lauder,  and  su'bsequently  by  them  to  the  two  banks,  appellees, 
invested  the  latter,  respectively,  with  all  the  rights  the  labor  claimantB 
themselves  would  have  had  if  their  respective  claims  had  not  been  m 
sold  and  assigned. 

The  questions  intended  to  be  raised  by  the  remaining  specification? 
have  been  passed  upon  adversely  to  appellant,  in  the  appeals  above 
referred  to,  and,  therefore,  do  not  require  further  comment. 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  appellant. 


Appeal  of  Executors  of  Bradley. 

October  4,  1886. 

Will — Masses  for  the  Dead  —  Payment — Trustee — Ck)LLATERAL  Inherit- 
ance Tax. 

A  bequest  to  purchase  masses  for  the  dead  is  valid  in  Pennsylvania,  and  must 
be  interpreted  and  may  be  enforced  in  such  a  manner  as  may  beet  accord  with 
the  will  of  the  testator. 

C,  a  testator,  bequeathed  as  follows:  **  I  also  give  and  bequeath  the  sum  of 
$1,000,  which  my  executor  shall  pay  to  the  pastor  at  Newry,  Blair  county,  for 
masses  for  the  repose  of  my  soul,  and  for  the  repose  of  the  souls  of  my  relatives, 
and  the  repose  of  the  souls  of  the  faithful  of  my  parish."  HM,  the  entire 
$1,000  became  at  one  time  payable  by  the  executor  of  G.  to  the  incombent  pastor 
at  Newry.     Held,  also,  the  bequest  was  subject  to  collateral  inheritance  tax. 

Appeal  from  the  decree  of  the  orphans'  court  of  Blair  county. 

Rev.  James  Bradley  had  been  priest  of  the  Catholic  church  at  Newry 
and  died  in  April,  1884.  Amongst  other  bequests,  he  by  his  last  will 
bequeathed  as  follows :  "  1  also  give  and  bequeath  the  sura  of  $1,000, 
which  my  executors  shall  pay  to  the  pastor  at  Newry,  Blair  county, 
for  masses  for  the  repose  oi  my  soul,  and  for  the  repose  of  the  souls  of 
my  relatives,  and  the  repose  of  the  souls  of  the  faithful  of  my  parish." 
Rev.  Richard  Brown,  acted  as  pastor  of  Newry  for  about  ten  raonthe 
after  the  death  of  testator,  and  refused  to  celebrate  the  masses  nuleeB 
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the  exfecutors  would  pay  him  the  whole  sum  of  $1,000.  This  they 
declined  to  do,  but  offered  to  pay  him  $1  for  each  mass,  that  being  the 
stipend  for  masses  payable  by  the  customs  of  the  church  and  rules  long 
established  in  the  diocese.  Four  months  after  Kev.  Brown  had  ceased 
to  be  pastor  at  Newry,  and  when  Kev.  Kittell  was  pastor,  he  presented 
his  petition  for  a  citation  to  the  executors  to  file  an  account,  claiming 
as  a  creditor.  A  subsequent  petition  was  filed  in  which  he  claimed  as 
a  legatee,  and  in  which  he  prayed  for  alternative  relief  either  that  a 
rule  be  made  on  the  executors  to  show  cause  why  his  legacy  should  not 
be  paid,  or  that  a  citation  be  awarded  commanding  them  to  file  an 
acccount  in  the  register's  office.  The  court  awarded  the  citation  and 
depositions  were  taken.  The  court  decreed  that  the  executors  should 
pay  the  legacy  of  $1,000  .to  the  petitioner,  hence  this  appeal. 

Samv^d  S.  Blair ^  for  appellants.  The  testator  bequeathed  $5,000 
to  St.  Joseph's  Apostolic  School,  "to  be  kept  on  interest"  for  ten 
years,  the  interest  to  be  used  "to  pay  or  defray  the  expenses  of  masses  " 
for  the  repose  of  his  soul  and  souls  of  .his  relatives  and  parishioners. 
He  attaches  like  conditions  to  the  bequests  to  the  colleges  of  St.  Mary's 
and  St.  Francis.  This  created  a  trust  to  secure  the  performance  of  the 
religious  services  mentioned.  In  Rhymer^s  Appeal^  93  Penn.  St. 
142 ;  S.  C,  39  Am.  Rep.  736,  note,  the  bequest  was  to  St.  Michael's 
Churck,  to  be  expended  in  masses  for  tie  repose  of  the  soul  of 
the  testator,  and  it  is  treated  as  a  trust.  Whilst  it  is  intimated 
in  the  opinion  in  that  case  that  the  bequest  might  not  be  regarded 
as  a  charitable  one,  as  technically  used,  it  was  doubtless  for  the  reason 
that  the  bequest  was  for  the  sole  benefit  of  the  testator.  The  objects 
of  the  testator's  bounty  in  our  ease  were  the  souls  of  all  his  rela- 
tives and  parishioners,  thus  disclosing  a  motive  which  takes  from 
the  bequest  the  sting  of  selfishness,  or  self  interest,  and  would  seem 
to  bring  it  within  the  meaning  of  a  charity  as  understood  in  courts 
of  equity.  But  whether  it  was  a  charity  or  not,  it  was  a  trust,  and 
a  trustee  will  be  alwavs  raised  for  the  administration  of  either.  In 
the  case  cited  St.  Michael's  Church  was  the  trustee.  The  church  was  . 
to  use  the  fund  in  defraying  the  expenses  of  the  masses.  In  our 
case  it  seems  clear  that  the  executors  are  the  trustees  of  the  three 
legacies  above  named.  They  are  to  "pay  or  defray  the  expenses"  o£ 
the  masses  during  the  period  of  ten  years  and  then  give  the  principal 
to  the  schools.  Though  the  testator  does  not  designate  the  places 
where,  or  the  priest  by  whom,  these  masses  are  to  be  celebrated,  he 
doubtless  expected  the  schools  to  have  the  perquisites  incident  to  tho 
services. 

Oreevy  cfe  Doyle  and  Aug.  S.  Lamdis,  for  appellee.  But  it  is  sub- 
mitted that  the  executors  of  James  Bradley  have  no  right  to  take  this 
anpeal,  and  this  court  is  asked  to  dismiss  the  appeal.  If  it  were  a 
claim  against  the  estate  which  in  their  judgment  ought  not  to  be  paid 
at  all,  it  naight  be  their  duty  to  resist  payment,  and  their  n>ht  to 
appeal  to  this  court.  But  it  is  not  that  kind  of  a  case.  They  admit 
tl)eir  liabUity  to  pay  the  amount  of  this  legacy,  but  after  the  orphans* 
court  has  directed  to  whom  they  shall  pay,  they  undertake  to  appeal. 
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The  act  of  assembly  passed  22d  May,  1722  —  section  9  —  allows  the 
right  to  a  writ  of  error  to  "  any  person  or  persons  who  shall  find  him 
or  themselves  aggrieved  with  tne  judgment  of  any  of  the  said  courts," 
etc.  These  executors  are  in  no  sense  a^^rieved.  If  anybody  was 
aggrieved  it  might  have  been  Rev.  Mr.  Kittell,  but  he  withdrew  his 
claira,  and  at  all  events  does  not  appear,  and  does  not  in  any  way  resist 
the  claim  of  Mr.  Brown.     The  decree  of  the  court  below  afforded  full 

Protection  to  the  executors  —  JordarCs  Appeal^  11  Out.  82  —  and  they 
ad  no  right  to  drag  this  petitioner  into  this  court.  This  it  is  submit- 
ted is  not  only  the  law,  but  is  consistent  with  reason.  If  an  executor 
could  appeal  every  case  involving  questions  of  distribution,  in  no  wise 
affecting  the  estate,  but  only  the  distributees,  the  grossest  injustice 
would  be  done  such  distributees,  by  bringing  them  to  this  court  and 
tying. up  the  moneys  appropriated  to  them  by  the  court  below.  This 
is  too  obvious  for  argument,  and  courts  have  so  judiciously  guarded 
this  principle  that  executors  and  trustees  are  not  allowed  their  costs 
and  expenses  in  unnecessary  and  imprudent  litigation.  Shaw  v.  Con- 
way^ 7  13arr,  13G;  Pennypdcker*s  Appeal^  7  Smitk  119,  and  numer- 
ous other  cases.  It  was  the  rule  at  common  law.  In  2  Saund.  Rep. 
46,  note  6,  it  is  said :  "  The  rule  upon  this  subject  being  that  a  writ  of 
error  can  only  be  brought  by  him  who  would  have  had  the  thing  if  the 
erroneous  judgment  htid  not  been  given."  See,  also,  Cro.  Char.  481. 
This  principle  has  been  recognized  and  followed  in  our  owfi  State. 
Steel  V.  Brldenhangh,  7  W.  &  S.  150 ;  Venter's  Estate,  6  Watts,  253 ; 
Mellon' s  Appeal,  8  Cas.  130;  StinemarCs  Appeal,  10  id.  394;  Oraig^s 
Appeal,  2  Wr.  330;  Fulton  s  Estate,  1  Smith,  211 ;  Cadmus  v.  Jack- 
son, 2  id.  295 ;  Singmaster^s  Appeal,  5  Norr.  169 ;  Jordan's  Appeal, 
11  Out.  82. 

Gordon,  J.  As  in  this  country,  from  the  very  nature  of  its  institu- 
tions, what  was  at  one  time  known  in  England  as  superstitious  uses, 
have  no  recognition  in  our  laws,  and  as  all  the  various  dogmas  of  the 
several  Christian  sects  are  to  be  treated  with  equal  reverence  and  respect, 
a  religious  or  charitable  bequest,  whether  for  the  founding  of  a  church 
■or  to  purchase  masses  for  the  dead,  must  be  regarded  as  valid,  and  is  to 
be  interpreted  and  enforced  in  such  a  manner  as  may  best  accord  with 
the  will  of  the  testator.  In  the  case  in  hand  the  Rev.  James  Bradley, 
by  a  codicil  to  his  will,  bearing  date  February  17,  1882,  made,  inter 
alia,  the  following  bequest :  "  I  also  give  and  l)equeath  the  sum  of  one 
thousand  dollars,  which  my  executor  shall  pay  to  the  pastor  at  Kewry, 
Blair  county,  for  masses  for  the  repose  of  my  soul,  and  for  the  reooee 
of  the  souls  of  my  relatives,  and  the  repose  of  the  souls  of  the  faithful 
of  my  parish."  Now,  as  this  will,  which  was  before  ambulatory,  became 
fixed  and  absolute  on  the  death  of  the  testator,  it  would  seem  to  be  an 
easy  matter  to  determine  the  person  to  whom  at  that  time  this  bequest 
of  the  sum  of  $1,000  belonged,  since  all  we  have  to  do  is  to  ascertain 
the  name  of  the  person  who  was  then  the  Roman  Catholic  pastor  at 
Newry.  The  duty  of  the  executor  was  imperatively  fixed ;  he  was 
required  to  pay  '^  to  the  pastor  at  Newry,"  not  one  dollar,  or  ten,  or 
five  hundred,  but  the  entire  legacy,  $1,000.     As  the  learned  judge  of 
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the  court  below  has  well  said  :  "  If  he,"  the  testator,  "had  intended 
that  the  sum  of  $1,000  should  be  doled  out  by  his  executors  at  a  $1  a 
mass,  in  their  discretion,  to  whomsoever  might  in  the  years  thereafter 
bo  pastor  at  Newry,  it  might  be  presumed  he  would  have  said  so."  It 
will  be  observed  that  the  gift  is  not  to  pastors  as  many,  or  as  to  a  suc- 
cession of  such,  but  to  one,  the  incumbent  at  Newry,  so  that  the  donee 
was  as  readily  ascertained  as  though  he  had  been  designated  by  name. 
Nor  is  it  at  all  unreasonable  to  suppose  that  for. the  administration  of 
this  religious  trust,  the  testator  would  select  a  fellow  priest  with  whom 
he  was  acquainted  and  in  whom,  doubtless,  he  had  every  confidence, 
ratlier  than  his  executors,  who  were  but  laymen.  At  all  events,  to 
them  he  did  not  confide  his  trust,  but,  as  we  have  seen,  lunited  their 
duty  to  the  paying  over  the  bequest  to  the  person  indicated  as  his 
legatee.  The  collateral  inheritance  tax  question  can  in  no  way  impede 
the  execution  of  the  decree  of  the  orphans'  court,  for  the  bequest  must, 
of  course,  bear  its  own  tax,  and  the  executors,  as  agents  for  the  Com- 
monwealth, dre  entitled  to  retain  this  tax  and  pay  it  over  to  the  proper 
officer.     The  decree  is  affirmed  at  the  costs  of  the  appellants. 

Note.—  See  Oilman  v.  McArdky  99  N.  T.  451;  s.  c,  2  East.  Rep'r,  451,  52  Am.  Rep. 
41. 

In  HoUand  v.  Smyths  40  Hun,  872  the  testator  gave  and  bequeathed  all  the  rest, 
residue  and  remainder  of  his  estate  "  to  his  executors  to  be  applied  by  them  for  the 
purpose  of  having  prayers  offered  in  a  Roman  Catholic  church,  to  be  by  them  selected, 
tor  the  repose  of  my  soul  and  the  souls  of  my  family,  and  also  the  souls  of  all  others 
who  may  be  in  purgatory."    Held,  that  the  devise  was  valid. 

The  court  said:  "  We  do  not  Dass  on  the  question  whether  the  gift  could  be  sus- 
tained as  one  to  a  charitable  use.  We  rest  our  decision  on  the  doctrine  enunciated 
by  Judge  Cullen  *  that  there  is  a  certain  class  of  testamentary  dispositions,  the 
object  of  which  is  solely  the  benefit,  real  or  supposed,  of  the  testator,  or  the  gratifi- 
cation of  his  desires,  which,  if  trusts  are  not  charities,  nor  do  they  have  any  benefi- 
ciary, yet  nevertheless,  are  unquestionably  valid.  The  precise  legal  doctrine  on 
which  they  rest,  the  cases  do  not  state.  I  think  a  provision  for  masses  for  the  benefit 
of  the  testator's  soul  is  exactly  akin  to  a  provision  for  his  funeral  or  monument. 
While  decent  burial  is  given  by  the  law  out  of  even  an  insolvent's  estate,  I  think  the 
monument  is  no  more  an  adjunct  or  concomitant  of  burial  than  the  masses.  .  .  . 
I  think  all  the  directions  are  of  the  same  general  character,  and  equally  good  in  law.' 
There  is  nothing  contrary  to  this  doctrine  in  the  cases  to  which  the  respondent  refers. 

"  The  O'Hara  case,  95  N.  Y.  418,  was  decided  on  the  theory  that  the  testatrix  at- 
tempted to  create  a  perpetuity.  In  Prichard  v.  Thon^son,  95  N.  Y.  76,  the  fund 
was  to  be  divided  among  charities  of  all  denominations  within  two  States.  If  this 
case  were  of  the  same  class,  it  would  rather  fall  within  the  rule  of  Power  y.  CoMidy, 
79  N.  Y.  602,  upholding  a  gift  to  all  schools,  etc.,  of  the  Roman  Catholic  faith." 


DlFFKN^ATTGH  ET  AL.  V.  HaKRIS  ET  AL. 

October  4,  1886. 

Will  —  Power  to  Appoint  —  Sale  —  Conveyance  —  Party  —  Husband  and 
Wife— Fee  Simple  Title. 

A  testator  by  his  will  disposed  as  follows  : 

"  Ite^.  I  Kive  and  bequeath  to  my  daughter  Mary,  intermarried  with  Joseph 
S.  P.  Harris  [aescribing  the  premises]  and  I  do  hereby  authorize  and  empower 
my  said  daughter  Mary  to  sell  and  dispose  of  the  same  as  she  may  think  proper, 
but  in  case  St  her  death  and  the  property  as  aforesaid  remaining  unsold,  then  it 
is  to  be  equally  divided  amongst  her  children,  share  and  share  alike,  as  they 
arrive  at  the  age  of  twenty-one. 

HMt  the  intention  of  the  testator  was  to  give  Mrs.  Harris  a  life  estate  in  the 
premises  with  remainder  in  fee  to  her  children,  subject,  however,  to  divestore  by 
,    we  execution  of  the  power  of  sale  given  in  express  terms  to  the  life  tenant. 
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Mrs.  Harris  conveyed  the  premises  to  one  Stevens,  her  husband  not  joining 
in  the  deed.     Held,  Stevens  took  a  title  in  fee. 

Error  to  the  court  of  common  pleas  of  Blair  county. 

Aaron  Burns  died  in  1849  seized  of  certain  lots  bavins  first  devised 
them  to  his  daughter  Mary  Harris,  wife  of  Joseph  S.  P.  Harris,  with  a 
power  to  ''  sell  and  dispose  of  the  same  as  she  may  think  proper,"  but 
m  case  of  her  death  without  having  sold  under  the  power,  then  they 
were  to  be  "  equally  divided  amongst  her  children,  as  they  arrive  at  the 
age  of  twenty-one."  Mary  Harris  died  in  1860  leaving  four  children 
and  her  husband  surviving,  and  ejectment  was  brought  in  1873  by  three 
of  her  children,  and  Josepn  S.  P.  Harris  in  right  of  Greorge  W.  Harris, 
a  deceased  son.  This  was  the  title  of  the  plaintiffs  below.  The  defend- 
ants claim  under  a  sale  made  by  Anna  Mary  Harris  to  the  Rev.  James 
Stevens  on  the  25th  of  March,  1851,  and  offered  in  evidence  a  deed 
from  her  to  him  of  that  date  for  the  lots  in  consideration  of  $1,400 
paid.  The  same  being  made  in  execution  of  the  power  of  sale  con- 
tained in  her  father's  will  to  be  followed  by  evidence  of  possession 
under  it  for  more  than  twenty-one  years.  The  court  rejected  the  evi- 
dence because  Joseph  S.  P.  Harris,  the  husband,  did  not  join  with  his 
wife  in  the  execution  of  the  deed  and  directed  a  verdict  for  the  plain- 
tiffs. 

Samuel  S.  Blair,  for  plaintiffs  in  error.  Here  is  a  clear  estote  for 
life.  At  her  death  he  limits  the  estate  over  to  her  children.  The  estate 
to  the  children  is  a  vested  remainder,  in  fe%  yet  subject  to  divestiture, 
by  a  power  of  sale  expressly  given  the  life-tenant.  The  learned  judge 
says,  if  the  power  of  sale  were  not  given  the  estate  would  be  clearly  an 
estate  for  liie  to  Mrs.  Harris  with  remainder  in  fee  to  the  children,  but 
its  position  in  the  clause  preceding  the  devise  over,  changes  the  estate 
of  the  children  from  a  vested  to  a  contingent  interest.  But  the  devise 
to  Mrs.  Harris  "  and  in  case  of  her  death "  —  which  is  a  certain 
event  —  to  her  children,  admitted  to  be  ah  express  estate  for  life 
to  her  with  a  vested  remainder  over,  is  in  no  wise  affected  by  the  inter- 
position of  a  power  of  sale.  It  cannot  possibly  affect  the  remainder, 
for  a  power  has  no  effect  on  the  limitation  over  until  it  is  executed. 
Until  then  it  is  as  if  it  had  no  existence,  but,  if  it  carries  the  fee,  wh«i 
executed  it  will  operate  as  a  divestiture.  Feme  Cont.  Rem.  226 ; 
Phyaicl^d  Est,  11  Wr.  136.  Whether  the  limitation  precedes  or 
follows  the  power,  it  makes  no  difference.  -Id.  227.  *' Sometimes 
the  testator  gives  such  a  power  in  his  will  —  a  power  of  disposition  — 
and  then  devises  over  the  estate  to  take  effect  it  and  in  case  the  power 
shall  not  be  exercised.  Limitations  of  the  latter  kind  are  regarded  as 
remainders,  and  as  vested,  although  liable  to  be  defeated  if  the  appoint- 
ment shall  *  be  made  to  another.  "  2  Wash,  on  Real  Prop.  636.  No 
inference  in  this  case  of  an  intention  to  give  a  fee  can  be  drawn  from 
the  devise,  being  general  or  indefinite,  as  our  act  of  1833  provides  that 
"  all  devises  of  real  estate  shall  pass  the  whole  estate  of  the  testator  in 
the  premises  devised,  although  there  are  no  words  of  inheritance  or 
perpetuity,  unless  it  appears  by  a  devise  over,  or  by  words  of  limitation 
or  otherwise  in  the  will,  that  the  testator  intended  to  devise  a  less 
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estate."  A  devise  of  an  estate,  generally  or  indefinitely,  with  a 
power  of  disposition  over  it,  carries  the  fee,  but  where  the  estate  is 
given  for  life  only,  the  devisee  takes  only  an  estate  for  life,  though  a 
power  of  disposition  or  to  appoint  the  fee  by  deed  or  will  be  annexed. 
Jf orris  v.  Fhaler,  1  Wr.  390  ;  4  Kent  Com.  319  ;  Fisher  v.  Herhell,  7 
W.  &  S.  73;  Second  Ref.  Pres.  Church  v.  Dishrow,  2  P.  F.  S.  223; 
in  FlinthairCs  Appeal^  11  S.  &  R.  16,  where  the  power  was  to  dis- 
pose of  at  death  Judge  Duncan  says:  "All  the  authorities  from  Leon- 
ard to  Jackson  v.  Robinson^  16  Johns.  537,  agree  in  this,  that  a  devise 
for  life,  with  a  power  to  dispose  of  the  thing  at  his  death,  is  but  an 
estate  for  life,  and  if  the  devisee  or  legatee  does  not  dispose  of  it,  it 
goes  —  when  there  is  no  devisee  over  —  to  the  heir  or  next  of  kin  of 
the  testator,  according  to  the  nature  of  the  property."  The  power  to 
sell  given  to  Mrs.  Harris,  is  a  power  to  appoint  to  other  uses  by  way  of 
sale.  Sudg.  Powers;  4  Kent,  319.  The  execution  of  the  power  to  sell 
by  Mrs.  Harris  did  not  require  the  concurrence  of  her  husband.  It 
was  not  her  estate  that  was  sold.  Stevens  derived  his  title  to  the  estate 
of  Aaron  Burns  under  the  power  and  by  virtue  of  it,  and  not  by  vii^ 
tue  of  any  estate  in  Mrs.  Harris.  The  only  estate  she  had  was  for  life, 
but  the  power  carried  the  fee.  ."  A  feme  covert  may  execute  any  kind 
of  power,  whether  simply  collateral,  appendant  or  in  gross,  ana  it  is 
immaterial  whether  it  was  given  to  .her  when  sole  or  married.  The 
concurrence  of  the  husbana  is  in  no  case  necessary."  4  Kent,  324 ; 
Su^d.  Powers,  148. 

To  require  the  husband's  concurrence  is  to  add  a  collajteral  circum- 
stance not  required  by  the  power  itself,  so  that  its  execution  might  be 
defeated  by  his  refusal,  ana  the  will  of  the  testator  frustrated.  The 
intent  of  the  testator  to  exclude  the  husband  from  every  possible 
interest  in  his  wife's  property  is  obvious  from  the  whole  will  and  the 
execution  of  the  power  by  her  was  for  her  benefit.  The  will  gave  her 
but  a  life  estate,  while  through  the  power  she  obtained  the  value  of  the 
fee.  A  cautious  conveyancer  mignt,  of  course,  join  the  husband  in 
executing  the  power,  as  has  often  been  done,  but  as  said  by  Sugden, 
vol.  1,  249,  if  the  husband  joins,  as  it  makes  the  case  no  better  so  it 
makes  it  no  worse.  The  mode  of  executing  the  power  of  sale  given  to 
Mrs.  Harris  is  not  specified  in  the  will.  It  was  a  power  to  sell.  She 
did  sell,  and  received  the  purchase-money.  The  power  would  have 
been  well  executed  by  a  parole  sale.  Silvei^thom  v.  McKinster^  2 
Jones,  67;  2  Sugd.  303.  While  it  is  true  that  a  general  indefinite 
devise,  accompanied  with  a  power  of  disposal — where  there  is  no 
devise  over  —  carries  a  fee,  yet  when  a  testator  devises  such  estate  to  a 
married  woman,  why  should  she  not  be  capable  of  passing  the  estate 
by  virtue  of  her  power,  especially  when  it  is  for  her  benefit,  and  when, 
as  here,  the  testator  intends  the  estate  in  his  married  daughter  to  be  as 
separate  from  the  control  of  her  husband  as  though  it  had  been  given 
to  trustees  for  her  separate  use.  Ordinarily  a  power  of  disposal  annexed 
to  a  fee  is  merged  in  the  estate,  but  where  a  married  woman  is  the 
devisee  in  fee  and  the  donee  of  a  disposing  power,  the  power,  the 
execution  of  which  may  be  necessary  to  pass  her  estate  should  not  be 
regard^  as  merged.     Sugden  says,  vol.  2,  107:  ''Lord  Chief  Justice 
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Trevor,  in  delivering  the  judo^ment  of  the  court  in  the  famous  case  of 
Ahhott  V.  Burton^  11  Mod.  I8l,  treated  it  as  clear  that  a  remainder  to 
a  married  woman  in  fee  with  a  power  to  her  during  coverture,  to  dis- 
pose of  it  as  she  should  think  lit,  was  a  valid  limitation,  and  that  the 
power  subsisted  and  might  be  legally  exercised."  In  the  case  of 
Downs  \\  Tijpperton^  4  Russ.  334,  the  testator  devised  to  his  married 
dangliter,  her  heirs  and  assigns,  and  by  a  codicil  declared  that  "  if  the 
said  A.  1  >.  should  depart  tliis  life  without  disposing  by  deed  or  will  of 
such  estate  or  interest  as  she  should  take  under  the  will,  then  said 
estate  should  go  and  be  divided  between  and  amongst  her  children, 
share  and  share  alike."  After  the  death  of  the  testator  she  settled  by 
deed  an  estate  for  life  on  her  husband,  and  it  was  sustained  as  a  valfd 
execution  of  the  power. 

Aug.  S,  Zandisy  for  defendants  in  error.  The  gift  of  the  proceeds 
of  a  thing  is  the  gift  of  the  thing  itself,  and  it  is  th^  settled  law  of  the 
State  that  a  devise  with  the  power  to  sell  vests  in  the  devisee  an  estate 
in  fee  simple.  Morris  v.  Pfuder^  1  Watts,  389 ;  CvXbertson  v.  Dvly^ 
7  W.  &  S.  195  ;  4  Kent  Com.  319 ;  Caldwell  v.  Fulton,  7  Casey,  479  ; 
Church  V.  DishroWy  2  Smith,  219. 

If  there  was  no  life  estate,  there  was  no  remainder.  Every  remainder 
requires  a  particular  estate  to  support  it.  That  particular  estate  may 
be  for  years  or  for  life  —  not  for  more.  If  Mrs.  Harris'  estate  then  was 
a  fee,  which  it  certainly  was,  there  could  be  no  remainder  limited  after 
it,  for  no  remainder  is  limited  after  a  fee.  But  a  fee  may  be  limited 
after  a  fee.  When  the  testator  directed  that  in  case  she  died  without 
having  sold  the  land  it  was  to  be  divided  amongst  her  children,  share 
and  share  alike,  as  they  came  of  age,  it  was  the  grant  to  them  of  a  fee 
after  her  fee,  by  executory  devise.  The  contingency  which  in  such 
cases  renders  the  devise  executory,  is  one  that  must  happen  in  a  reason- 
able time,  as  within  the  life  or  lives  of  one  or  more  persons  in  being. 
Here  it  was  to  happen  during  her  life.  It  did  not  happen,  for  she  did 
not  sell  the  land  in  her  life-time,  and  it  passed  at  her  death  to  her  chil- 
dren in  fee,  but  subject  to  the  curtesy  of  the  father.  Thus  a  fee  may 
be  mounted  upon  a  fee,  but  only  by  executory  devise.  This  is  the 
settled  law  of  England  and  Pennsylvania.  Pelcs  v.  Brown,  Cro.  Jac. 
590 ;  Hynd  v.  Lyons,  Bac.  Abr.  777 ;  2  Blk.  Com.  173-174 ;  Hauer  y. 
Sheets,  3  Yeates,  221 ;  Lcmgley  v.  Eeald,  7  W.  ife  S.  96 ;  Eoa/ns  v. 
Evans,  9  Barr.  192. 

It  is  argued  by  the  plain  tiflEs  in  error,  that  Mrs.  Harris  took  only  a 
life  estate,  and  as  the  depositary  of  a  power  to  convey  was  removed 
above  all  rules  and  law  regulating  the  conveyance  of  land,  and  by  the 
authority  granted  in  her  father's  will,  possessed  a  mysterious  power  to 
alien  lands  in  a  manner  hitherto  unknown.  At  common  law  she  had 
no  such  power.  Until  the  statutes  of  3d  and  4th  William,  74,  1833, 
she  could  only  convey  by  the  fictitious  method  of  fine  and  recovery,  but 
under  that  act  her  husband  was  compelled  to  join.  Hill  Trustee,  287- 
288, 299,  That  act  authorized  her  "  to  release  or  extinguish  any  power 
vested  in  or  reserved  to  her  in  regard  to  lands  of  any  tenure,  as  effectu- 
ally as  if  she  were  2k  feme  sole,  but  her  husband  must  concur  in  the  deed, 
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and  the  deed  must  be  acknowledged  as  required  by  the  act."  2  Sugd. 
Vend.  90.  The  only  modification  of  this  was  in  1874,  by  the  act  of 
37  and  38  Vict.  78,  when  she  was  authorized  to  execute  a  deed  as  a 
feme  sole  when  she  was  a  bare  trustee. 

We  have  no  statutes  on  this  subject  in  Pennsylvania,  but  the  decisions 
recognize  a  feme  covert  as  a  trustee  ;  but  like  an  infant  trustee,  '*  sub- 
ject to  legal  incapacity  to  deal  with  the  estate  vested  in  her."  Still  v. 
Riily^  11  Casey,  374.  The  courts  will  compel  a  feme  covert  trustee 
to  acknowledge  she  executes  a  deed  voluntarily,  and  comply  with  the 
forms.  DuMas  v.  BiddU^  2  Barr,  IGO.  Even  if  Mrs.  Harris  had  a 
power  to  sell,  she  was  not  empowered  to  convey.  It  is  a  rule  in  regard 
to  powers  that  a  strict  compliance  with  the  language  of  the  grant  is 
absolutely  necessary.  *  What  is  not  there  cannot  bo  supplied.  Sugd. 
Pow. ;  2  Wash.  Real  Estate,  316.  Here  nothing  was  said  as  to  how  she 
should  convey,  and  with  that  omitted,  the  law  would  supply  the  usual 
method  —  with  her  husband.  In  this  connection  it  is  remarkable  that 
in  the  devise  to  Eebecca,  her  sister,  the  testator  authomes  her  "  to  sign, 
seal,  execute  and  acknowledsje  all  such  deeds  of  conveyance  as  may  be 
requisite  and  necessary."  Whatever  that  may  avail  with  her,  he 
studiously  avoids  going  so  far  with  Mrs.  Harris. 

But  the  case  is  controlled  and  decided  by  our  statute  regulating  the 
conveyance  of  the  estates  in  land  of  married  women.  Mrs.  Harris  had 
an  estate  in  this  land,  and  unless  she  conveyed  it  as  the  law  required, 
her  conveyance  was  void.  The  2d  section  of  the  act  of  24th  Feb- 
ruary, 1770,  1  Purd.  Dig.  460,  requires  the  husband  to  join  in 
the  deed.  He  did  not  do  so  in  this  case,  and  hence  the  deed  was  void ; 
and  whenever  and  wherever  this  has  not  been  done  in  Pennsylvania 
since  the  passage  of  this  act,  a  married  woman's  deeds  have  been 
declared  void.  The  act  of  11th  April,  1848,  made  no  change  in  this 
respect.  It  may  be  supererogation  to  cite  authorities  on  this  point, 
but  a  few  of  the  many  are  given  :  Peck  v.  Ward^  6  Harr.  506  ;  Thorndale 
V.  Morrison^  1  Cas.  326 ;  Glidden  v.  StrupleVy  2  Smith,  400 ;  Ulp  v. 
Campbell^  7  Harr.  361 ;  Bichards  v.  McCleUan^  6  Cas.  385 ;  BiLch- 
anan  v.  Hazzard^  14  Nor.  240. 

Stebrett,  J.  In  1842  Aaron  Bums  died  seized  of  the  lots  in  con- 
troversy, having  first  devised  the  same,  inter  alia^  as  follows :  "  I  give 
and  bequeath  to  my  daughter  Mary,  intermarried  with  Joseph  S.  P. 
Harris,  the  house  and  lot,"  etc.  —  describing  the  property  —  ''and 
1  hereby  authorize  and  empower  my  said  daughter  Mary  to  sell  and 
dispose  of  the  same  as  she  may  think  proper,  but  in  case  of  her  death, 
ana  the  property  as  aforesaid  remaining  unsold,  then  it  is  to  be  equally 
divided  among  her  children  share  and  share  alike,  as  they  may  arrive 
at  the  age  of  twenty-one." 

In  1860,  the  devisee,  Mrs.  Harris  died,  leaving  her  husband  and  four 
children  surviving  her.  In  1873,  this  action  of  ejectment  was  brought 
by  three  of  the  children,  and  the  husband  who  had  acquired  the  interest 
of  the  fourth  child,  then  deceased.  They  contended  that  the  property 
had  not  been  sold  or  disposed  of  by  Mrs.  Harris  in  her  life-time,  and 
hence,  according  to  the  terms  of  the  will,  the  title  or  remainder  was 
vested  in  her  children.     The  defendants,  on  the  other  hand,  claiming 
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under  the  deed  of  Mre.  Harris,  March  25, 1851,  to  Rev.  James  Stevens, 
contended  that  the  lots  in  controversy  were  conveyed  to  him  in  fee  for 
the  consideration  of  $1,400 ;  that  this  was  due  in  execution  of  the  power 
of  sale  contained  in  the  will.  In  support  of  this  position  the  deed  was 
offered  in  evidence,  but  the  court  rejected  it  because  the  grantor's  hus- 
band was  not  a  party  thereto ;  and  thereupon  a  verdict  was  directed  for 
plaintiffs. 

If  the  deed  had  been  received  and  full  effect  given  to  it  as  a  convey- 
ance, the  defendants  would  have  been  clearly  entitled  to  a  verdict.  It 
will  thus  be  seen  that  the  controlling  question  presented  by  the  record 
is  whether  the  deed  of  March  25, 1851,  operated  as  a  conveyance  of  the 
lots  to  Stevens  under  whom  defendants  claim.  The  solution  of  that 
question  depends  on  the  construction  given  to  the  devising  clause  above 
quoted.  It  was  contended  by  plaintiifs  in  error  that  Mrs.  Harris  took 
merely  as  an  estate  for  life,  with  power  independently  of  her  husband, 
to  sell  or  otherwise  dispose  of  the  devised  property  as  she  might  think 
proper ;  and,  in  the  event  of  her  dying  without  having  executed  the 
power  of  sale,  an  indefeasible  estate  in  remainder  was  given  to  her 
children  ;  that  the  deed  above  mentioned  was  a  good  execution  of  the 

Eower,  and,  therefore,  operated  as  a  conveyance  of  the  title  in  fee  to 
er  vendee,  James  Stevens.  An  examination  of  the  will  has  satisfied 
us  that  the  construction  thus  contended  for  is  correct,  and  in 
with  the  general  scheme  of  tlie  testator  as  evidenced  by  other  clauses  of 
his  will.  Construing  the  devising  clause  in  question  according  to  the 
plain  import  of  the  language  employed,  and  in  the  light  of  other  pro- 
visions of  the  will,  we  tliink  the  testator  intended  to  give  Mrs.  Harris 
a  life  estate  in  the  lots  with  remainder  in  fee  to  her  children,  subject, 
however,  to  divestiture  by  the  execution  of  the  power  of  sale  given  in 
express  terms  to  tlie  life-tenant. 

The  power  thus  given  to  Mrs.  Harris  by  her  father  is  a  power  to 
appoint,  bv  way  of  sale  oj'  otherwise,  to  other  uses  than  those  specified 
in  the  will,  and  was,  therefore,  well  executed  by  herself  alone  without 
her  husband  joining  in  the  deed  of  conveyance  to  Stevens.  Nothing 
is  better  settled  than  that  2k  feme  covert  may,  without  the  concurrence 
of  her  husband,  execute  any  kind  of  power,  whether  given  to  her  when 
single  or  married.  4  Kent,  324 ;  Snyder  Powers,  148.  To  require  his 
concurrence  might  not  only  embarrass  the  decree  of  the  power  in  its 
execution,  but  m  case  of  his  refusal  to  concur  would  prevent  its  execu- 
tion altogether  and  thus  defeat  the  testator's  intention.  It  is  obvioofl 
for  a  consideration  of  the  entire  will  in  this  case  that  the  intention  of  the 
testator  was  to  exclude  the  husband  from  all  interest  m  or  control  over 
the  property  to  which  the  power  of  sale  relates.  Stevens,  the  vendee 
of  Mrs.  Harris,  •Senied  title  to  the  lots  in  question,  as  part  of  the  estate 
of  Aaron  Bums,  under  and  by  virtue  of  the  power  of  sale,  and  not  by 
virtue  of  any  estate  in  Mrs.  Harris  herself.  The  only  estate  she  haa 
was  for  life,  but  the  power  of  sale  when  executed,  as  it  was  by  a  r^lar 
deed  of  conveyance,  vested  in  him  the  fee  to  the  lots  in  controversy; 
and  the  plaintiffs  in  error  claiming  under  him  should  have  been  pe^ 
mitted  to  show  their  title. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 
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Obne  et  jll.  v.  KiTTANNma  Coal  Company. 

Eqinrr  —  Ejectment  —  Title  —  Purchabe-Monby  —  Tender  —  Fraud  —  Ven- 
dee —  Contract. 

In  an  ejectment  founded  on  an  equity  only,  tlie  plaintiff  to  be  entitled  to 
recover  must  not  only  tender  the  money  before  action  is  instituted.but  must  have 
it  in  court  to  be  paid  in  the  event  of  a  verdict  in  his  favor;  this  rule,  however, 
does  not  apply,  when  the  equitable  o^ner  by  the  terms  of  his  contract  is  entitled 
to,  or  by  consent  is  once  fairly  put  into,  the  possession  under  his  title,  and  by 
force,  fraud  or  other  illegal  means  is  ousted  therefrom. 

A.  and  C.  agreed  in  writing,  to  purchase  together  certain  lands,  the  legal  title 
to  be  vested  in  A.,  one-half  K)r  his  own  use  and  the  other  half  for  the  use  of  C, 
A.  to  convey  the  one-half  in  trust  to  each  person  as  C.  might  designate,  provided 
the  purchase-money  for  the  interest  of  C.  be  paid  to  A.,  his  heirs  and  assigns 
before  the  execution  of  a  deed.  D.,  a  coal  company,  became  invested  with  the 
Absolute  title  to  A.'s  half  and  the  legal  title  to  C.'s  half  according  to  the  terms 
and  conditions  of  the  contract;  later  E.,  who  as  a  purchaser  claimed  title  to  the 
undivided  interest  of  C,  brought  an  action  of  ejectment  against  D.  to  recover 
that  interest.  On  the  trial  the  plaintiff  contended  that  the  purchase-money  had 
been  paid  over  by  C.  to  A.  in  the  shape  of  notes,  which  had  been  paid,  and  that 
therefore  the  plaintiff  was  entitled  to  a  conveyance  and  to  possession.  On  the  part 
of  the  defendant  it  was  contended  C.  had  in  the  making  of  the  settlement, 
ni>on  which  the  notes  were  founded,  been  guilty  of  a  gross  fraud.  Held,  that  D. 
stood  in  the  place  of  A.  invested  with  his  rights.  Held,  also,  that  if  the  fraud 
of  C.  had  entered  into  the  contract  itself  at  its  execution  by  A.  and  C,  a  court 
of  equity  would  not  afford  a  remedy  for  its  enforcement  in  favor  of  E.,  if  it 
affected  only  the  performance  D.  could  not  be  compelled  to  yield  the  possession 
until  the  purchase-money  had  been  paid. 

Error  to  the  court  of  common  pleas  of  Blair  county. 

The  facts  are  set  forth  in  the  following  copy  of  the  charge  of  Obvis, 
A.  L.  J.,  twenty-fifth  district. 

''This  is  an  action  of  ejectment  brought  to  No.  32,  July  term,  1864, 
by  Benjamin  Orne  against  the  Kittanning  Coal  Company  and  the  Blair 
Iron  and  Coal  Company  to  recover  two  tracts  of  land  situated  mostly 
in  Allegheny  township,  in  this  county,  the  one  in  the  warranted  name 
of  John  Gray,  and  the  other  in  that  of  William  McDougal,  containing 
together  about  eight  hundred  and  thirty  acres.  Some  portions  of  each 
of  these  tracts  is  situated  in  Dean  township,  in  Cambria  county,  but 
not  included  in  this  ejectment,  as  the  courts  of  this  county  have  only 
jurisdiction  of  the  land  in  its  own  boundaries. 

"  It  is  a  simple  principle,  applicable  to  all  cases,  that  the  plaintiff 
must  recover  on  the  strength  of  his  own  title,  and  not  on  the  weak- 
ness of  the  defendant's.  It  matters  not  whether  the  defendant  has 
any  title  to  the  land  or  not ;  the  law  permits  him  to  remain  in  the  pos- 
session in  which  it  finds  him,  unless  the  plaintiff  shows  a  good  title  and 
a  right  to  turn  him  out.  If  it  should  appear  to  the  jury  from  the  evi- 
dence that  neither  party  had  the  title,  the  verdict  should  be  for  the 
defendant,  until  the  rightful  owner  appears  and  makes  good  his  claim. 

"  But  a  title  of  the  plaintiff,  which  will  enable  him  to  recover,  may 
be  either  of  two  kinds ;  eitlier  a  jjferfect  legal  title,  or  an  equitable 
title,  not  complete  in  itself,  but  which  would  entitle  him  in  a  court  of 
equity  to  the  conveyance  of  the  legal  title.  If  one  man  enters  into  an 
agreement  to  sell  another  a  tract  of  land,  and  the  purchaser  pays  the  pur- 
chase-money, but  does  not  get  a  deed,  he  may  bring  an  action  of  eject- 
ment to  get  possession  of  the  land,  and  the  court  and  jury  will  give  it 
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to  him,  because  he  has  done  every  thing  which  in  law  he  is  bound  to  do, 
and  is  entitled  to  have  the  land.  This  is  called  the  equitable  title,  and 
is  sufficient  to  support  an  action  of  ejectment  if  it  is  full  and  complete; 
but  in  order  to  entitle  the  plaintiff  to  recover,  he  must  either  have  a 
good  legal  title,  or  such  equitable  title  as  would  authorize  him  to 
demand  that  the  land  be  transferred  and  conveyed  to  him. 

'*  The  plaintiffs  in  this  case  claim  they  have  shown  an  equitable 
title  to  seven-sixteenths  of  these  two  tracts  of  land,  and  they  ask  to 
recover  in  this  proceeding  these  seven-sixteenths.  It  appears  from  the 
evidence  in  the  case  that  m  1806  these  tracts  were  sold  by  the  sheriff 
for  taxes,  under  the  laws  as  they  then  stood,  and  were  purchased  at 
that  sale  by  John  Blair.  He  subsequently  died,  and  his  title  descended 
to  his  heirs,  and  seven-eighths  of  that  title  was  purchased  by  Theodore 
G.  Pomeroy ;  and  it  is  one-half  of  that  title  which  these  plaintiffs  now 
seek  to  recover  under  an  arrangement  alleged  to  have  been  made  in 
1856  between  Theodore  G.  Pomeroy  and  John  C.  Heylman.  It  appears 
from  the  evidence  in  the  case  that  some  bargain  or  arrangement  had 
been  entered  into,  or  some  understanding  had  between  these  two  gen- 
tlemen prior  to  the  9th  of  October,  1856,  when  a  written  agreement 
was  made  between  them  bv  which  they  were  to  purchase  the  outstand- 
ing titles  of  these  tracts  or  laud,  each  one  to  be  the  owner  of  the  half 
of  such  titles  upon  paying  one-half  of  the  purchase-money.  The  agree- 
ment appears  not  to  have  been  reduced  to  writing  until  the  9tn  of 
October,  1856,  when  they  executed  it,  and  it  was  subsequently  acknowl- 
edged, but  was  not  recorded  in  this  county. 

"  By  this  agreement  they  agreed  between  themselves  to  purchase 
what  was  then  called  the  Proctor  title — and  any  other  titles  that  might 
be  necessary  —  to  these  two  tracts  of  land,  describing  them,  situated  in 
Blair  and  Cambria  counties.  It  was  stipulated  in  that  agreement  that 
each  one  should  pay  one-half  of  the  cost  of  purchasing  these  titles ;  and, 
if  either  one  advanced  more  than  the  other,  he  should  hold  the  other 
for  his  half,  and  the  title  should  be  made  to  Pomeroy,  who  would  con- 
vey to  Heylman  the  half,  or  to  any  one  Heylman  might  direct,  and 
Heylman  to  pay  one-halt*  of  the  purchase-money.  It  appears  from  the 
evidence  that  early  in  the  yeac  1856,  as  early  as  January,  they  cpm- 
menced  buying  up  these  outstanding  titles ;  ana  wo  infer  from  all  the 
evidence  that  Mr.  Heylman  at  the  time  advanced  no  money  ;  it  appears 
that  Pomeroy  furnished  all  the  money  with  which  the  outstanding  titles 
were  purchased,  and  at  the  end  of  these  purchases,  Heylman  was 
indebted  to  him  the  entire  half  of  the  costs  of  these  titles.  It  appears 
also  from  the  evidence,  that  Heylman  conducted  the  negotiations  for  the 
purchase  of  these  Proctor  titles.  The  first  item  of  these  titles  tljat 
appears  in  the  case,  is  a  deed  from  Mr.  Heylman  himself  as  attorney  in 
fact  for  Z.  P.  Lay  and  wife.  The  deed,  I  believe,  is  dated  the  2d  of 
January,  1856,  some  months  before  this  written  agreement  was  entered 
into,  by  which  he  jnirports  to  convey  all  the  estate  of  Lay  and  wife  in 
these  and  other  tracts  of  land  for  the  nominal  consideration  of  $1 ;  hut 
from  the  accounts  given  in  evidence  between  these  parties,  it  appears 
that  he  actually  paid  $2,000  for  that  Lay  title,  and  that  Mr.  Pomeroy 
furnished  the  money.     Subsequently,  the  titles  of  Mrs.  Batchelor,  Mrs, 
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Miller,  Mrs.  Myers,  and  some  others,  were  acquired  before  the  making 
of  this  agreement,  the  cost  of  all  of  which  entered  into  the  accounts 
afterward  settled,  and  for  which  tlio  three  judgment  notes  were  given, 
making  the  whole  sum  expended  for  the  Procter  title,  the  lilair  tax 
title,  and  to  pay  traveling  expenses  about  $5,()00,  which  it  appears  Poui- 
eroy  advanced ;  but  he  afterward  took  notes  of  Heylman  lor  his  half. 
These  note^,  it  appears  from  the  exemplification  of  the  records  given  in 
evidence,  were  all  collected  by  legal  process;  so  that  if  that  sum  of 
$5,000  was  actually  expended  in  the  purchase  of  these  outstanding  titles, 
he  repaid  to  Pomeroy,  or  those  who  l>ecame  the  owners  of  these  notes, 
one-half  of  that  amount.  The  records  show  these  judgments  were  all 
paid.  It  is  alleged,  however,  on  the  part  of  these  defendants,  that  Heyl- 
man did  not  pay  the  various  sums  that  he  represented  to  Mr.  Pomeroy 
that  he  paid,  and  that  the  amount  of  which  Pomeroy  advanced ;  that 
the  entire  amount  purporting  to  have  been  paid  to  Lay,  the  cost  of  that 
title,  $2,000,  was  a  fraud ;  that  no  part  of  it  was  ever  paid  to  Lay ;  that 
the  power  of  attorney  under  which  Ileylman  was  acting  was  a  forgery  ; 
tiiat  it  was  no  power  of  attorney  from  Lay  or  his  wife,  and  that  no  part 
of  the  alleged  consideration  of  $2,000  was  ever  paid  to  Lay  in  his  life- 
time, or  to  his  administrator  after  his  death.  You  have  heard  the  evi- 
dence on  that  subject,  and  you  must  ascertain  from  the  evidence  the 
facts  whether  or  not  that  power  of  attorney  was  a  forgery,  and  whether 
or  not  Heylman  did,  in  good  faith,  pay  Lay,  or  anybody  acting  for  him, 
this  sum.  If  he  received  that  amount  from  Pomeroy  pretending  that 
that  title  had-cost  that  amount  when  it  did  not,  and  afterward  gave  his 
note  to  him  for  one-half,  it  would  bo  a  fraud  on  Pomeroy  which  would 
vitiate  the  contract  entered  into  between  them  about  the  purchase  of 
this  title.  So  in  reference  to  the  Batchelor,  the  Miller,  and  the  Myers 
title.  If  Heylman  represented  to  Pomeroy  that  they  cost  $500  or  $600 
each,  when  ho  paid  but  $200  or  $300  each  for  them,  it  would  be  a  fraud 
on  his  partner  in  the  transaction  which  would  deprive  him  of  the  right 
to  come  into  a  court  of  cQuity  and  ask  specific  performance  of  the  con- 
tract, and  to  have  one-half  of  this  land  conveyed  to  him. 

The  amount  which  the  defendants  allege  that  Heylman  defrauded 
Mr.  Pomeroy  of,  is,  I  believe,  $2,850 ;  $2,000  on  the  Lay  purchase, 
$250  on  the  Batchelor  purchase,  $200  on  the  Miller  purchase,  and  $400 
on  the  Myers  purchase,  independent  of  the  interest.  It  is  alleged  that 
he  representea  that  these  titles  cost  him  $2,850  more  than  he  actiiall^ 
expended,  and  that  the  whole  amount  of  the  notes  that  he  gave  for  his 
half  of  the  supposed  purchase-money  did  not  exceed  the  amount  of 
money  he  had  taken.  If  this  is  true,  then,  as  a  matter  of  course,  he  has 
not  paid  any  thing  for  his  title,  and  would  not  have  any  interest  in  it, 
nor  be  entitled  to  the  conveyance  of  any  portion  of  it,  if  he  were  a 
suitor  here.  This  case,  in  our  view  of  the  law  on  this  point,  stands  the 
satne  as  if  Heylman  were  living  and  in  court  now  asking  a  conveyance 
from  Pomeroy  for  the  half  of  this  land  imder  the  agreement.  If  the 
conduct  of  Heylman  was  such  that  a  court  of  equity  would  not  permit 
him  to  have  the  half  of  the  lands  because  of  frauds  on  Pomeroy,  then 
we  instruct  you  that  the  present  plaintiflfs,  claiming  under  Heylman  by 
tlie  sheriff's  sale  of  his  interest,  stand  in  no  better  relation  to  the  parties 
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defending  here  than  lie  would  have  done  ;  and,  if  you  find  that  his  con- 
duct in  reference  to  these  purchases  was  fraudulent  toward  Pomeroy 
as  to  the  amounts  he  alleged  that  these  titles  cost ;  if  he  made  this  deed 
as  attorney  in  fact  of  Lay,  knowing  that  the  power  of  attorney  under 
which  he  pretended  to  act  was  a  forgery ;  if  he  didn't  have  a  power  of 
attorney ;  or  if  in  any  respect  he  acted  in  bad  faith  and  fraudulently 
toward  his  partner,  Pomeroy,  then  he  could  not  have  a  court  of  equity 
decree  liim  a  conveyance  of  the  half  of  these  lands;  and  in  that  event 
your  verdict  should  be  for  the  defendants  generally.  But  it'  the  defend- 
ants have  failed  to  satisfy  you  that  the  conduct  of  Heylman  was  fraudu- 
lent in  these  respects,  then  the  plaintifiFs,  having  shown  that  their  pur- 
chase-money was  paid  in  the  collection  of  these  notes,  would  be'entitled 
to  recover  seven-sixteenths  of  the  land  described  in  the  writ,  subject  to 
the  o[)inion  of  the  court  on  the  several  questions  of  law  which  have  been 
submitted  by  the  counsel  on  the  one  side  or  the  other.  As  you  find 
this  one  fact,  so  your  verdict  will  be,  either  for  the  defendants  or  for 
the  plaintiffs  for  the  seven-sixteenths  of  the  land  described  in  the  writ" 

H.  M.  Baldridge^  George  L.  Crawford^  and  Benjamin  Rarrif 
Brewster^  for  plaintiffs  in  error.  Fraud  to  vitiate  a  contract  must  be 
dans  locum  contractui^  or  dans  causam  coniraciui,  that  is,  such  a  fraud 
as  occasioned  the  contract,  not  collateral  to  it,  as  in  a  security  accompany- 
ing a  debt.  Smith  v.  iTav,  7  H.  L.  C.  750-758-775.  The  misrepresentar 
tion  must  have  been  made  in  reference  to  the  contract  in  question,  and 
with  a  view  to  induce  the  other  party  to  enter  into  it.  It xnMst  he  ddus 
dans  locum contractuL  Ilence,  unless  under  very  special  circumstances, 
it  must  have  been  made  at  the  very  time  of  the  treaty,  and  not  have 
relation  to  some  collateral  matter  or  other  dealing  or  relation  between  the 
parties.  Fry  Spec.  Perf .,  §  434.  This  point  was  much  discussed  in  the 
If  at.  Ex,  Co.  V.  I)rew,  2  MacQueen,  103.  On  a  suit  for  specific  perform- 
ance of  a  written  contract  for  the  sale  of  a  mine,  it  is  no  defense  tliat  there 
was  at  the  time  a  parol  agreement  by  the  plaintiff  to  relieve  the  mine  from 
flooding,  as  that  was  a  separate  contract ;  nor  that,  on  an  account  taken, 
Bometlimg  would  be  due  to  the  defendant  wliich  ought  to  be  set  off. 
Phipps  V.  ChUdy  3  Drewry,  714.  Nor  is  a  breach  by  the  plaintiff  of 
an  independent  agreement,  or — which  is  the  same  thing  —  of  some 
independent  stipulation  in  the  agreement,  any  defense  to  a  suit  for 
specific  performance.  Dart  vend,  and  rurch.  (5th  ed)  1042; 
Green  v.  Laijo^  22  Beav.,  625.  Fraud,  to  invaUdate  an  assignment, 
must  be  at  the  time  of  making  it,  so  as  to  have  attached  to  it,  and  not 
in  a  prior  transaction  affecting  the  property  passing  under  it.  Wilson 
V.  Berg^  7  Norn,  167.  An  unsuccessful  effort  at  iraud  will  not  avoid 
A  title.     Abbey  v.  Dewey ^  1  Cas.  416. 

The  analogous  rule  that  he  who  comes  into  equity  must  do  equity, 
has  the  same  limitation.  The  principle  applies  only  to  equities  arising 
out  of  the  same  transaction  ;  the  same  contract.  Whittaker  v.  HaU, 
1  Glyn.  &  J.  (Btcy),  215-216.  The  rule  is  well  established,  and  prop- 
erly understood,  should  bind.  It  is  only— I  may  observe  as  a  general 
rule— to  the  one  matter,  which  is  the  subject  of  a  given  suit,  that  the 
rule  applies —  Whittaker  v.  Hall — and  not  to  distinct  matters  pending 
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bf tween  the  same  parties.  So  in  case  of  a  bill  for  specific  perform- 
ance, the  court  will  give  the  purchaser  his  conveyance,  provided  he  will 
fulfill  his  part  of  the  contract  by  paying  the  purchase-money.  Sir 
James  Wigram  in  Sanson  v.  Keating,  4  Hare,  4,  5.  Knight  Bruce, 
L.  J.  Gibson  y.  Ooldsmid,  5  De  Gex,  M.  &  G.  763.  Though  the 
cases  often  say  fraud  makes  a  contract  absolutely  void,  yet  it  does  not 
of  itself,  but  only  voidable  at  the  option  of  the  defrauded  party,  and 
the  evidence  must  show  he  has  rescinded ;  and  there  could  be  no  rescis- 
sion so  long  as  he  retains  any  thing  under  the  contract  which  he  ought 
to  have  returned,  the  withholding  of  which  might  be  injurious  to  the 
other  party.  2  Pars.  Cont.  680,  n.  To  retain  is  incompatible  with 
rescission,  and  he  must  return  or  offer  to  return.  The  otner  party  is 
bound  to  put  the  fraud  doer  in  statu  quo,  so  far  as  can  be  done,  afi  soon 
as  practicable  after  the  fraud  is  discovered.  It  is  not  sufficient  to  offer 
to  do  so  at  the  trial.  PearsoU  v.  Ghapin,  8  Wr.  i) ;  Byard  v.  Holmes, 
4  Yer.  125-127.  When  it  is  once  settled  that  a  contract  induced  by  fraud 
is  not  void,  but  voidable  only  at  the  option  of  the  party  defrauded,  it 
follows  that  when  that  party  exercises  his  right  to  rescind  the  contract, 
he  must  be  in  a  state  to  rescind ;  that  is,  he  must  be  in  such  a  situation 
as  to  be  able  to  put  the  parties  into  their  original  state  before  the  con- 
tract, otherwise  ne  is  not  without  remedy,  as  he  is  entitled  to  an  action 
on  the  fraud  in  which  he  could  recover  the  amount  of  damage  which 
he  had  sustained.  Clarice  v.  Dickson,  Ellis,  Blackburn  and  Ellis,  90 
E.  0.  L.  R.  148-154 ;  UrquhaH  v.  Macpherson,  L.  R.,  3  App.  Cas.  831, 
838.  So  much  so  that  on  a  plea  of  fraud,  as  fraud  does  not  j?^*  se  avoid 
a  contract,  but  only  gives  an  option  to  the  defrauded  party  to  'disaffirm, 
and  till  disaffirmed  the  contract  remains  good ;  the  plea  includes  an 
allegation  of  disaffirmance,  which  is  traversed  by  traverse  of  the  plea, 
and  must  be  proved.  Dawes  v.  Harness,  L.  R.,  10  C.  P.  166.  And 
if  any  innocent  third  party  has  acquired  an  interest  in  the  property,  or, 
if  by  delay  the  position  even  of  the  wrong-doer  is  affeqted,  it  will  pre- 
clude a  party  defrauded  from  exercising  liis  right  to  rescind.  Moinson 
V.  Universal,  etc,,  Co,,  L.  R.,  8  Exch.  197-204.  The  assignee  of  a 
chose  in  action  takes  it  subject  to  equities,  but  the  person  entitled  to 
their  benefit  may  release  them  expressly,  or  by  a  course  of  conduct. 
Debentures  of  a  company  liable  to  it  for  calls,  with  lien  and  power  of 
enforcing  it  by  sale,  would  sell  clear  of  equities,  where  they  were  reg- 
istered in  name  of  mortgagees  as  holders  and  sold  under  the  mortgage. 
Otherwise  there  would  be  a  fraud  on  the  vendee.  In  re  North  Assam 
Tea  Co.,  L.  R.,  4  Exch.  387.  To  sustain  the  ends  of  justice,  a  decree 
of  specific  perfonnance  is  as  much  a  matter  of  course  as  damages  at 
law.  Sir  Wm.  Chant,  9  Ves.  608.  The  court  reserves  to  itself  a  dis- 
cretion, not  of  giving  or  refusing  its  aid  to  enforce  agreements  arbitra- 
rily or  capriciously,  but  of  doing  so  upon  a  sound  and  temperate  con- 
sideration of  the  merits  of  each  particular  case.  Brodie  v.  St,  Paul, 
1  Ves.  326,  334  n.  1.  To  be  exercised  not  arbitrarily,  but  according 
the  circumstances  of  the  case.  Withan  v.  Salvin,  10  E.  L.  R.,  Ex.  274. 
The  just  conclusion  would  seem  to  be  that  courts  of  equity  ought 
not  to  decline  the  jurisdiction  for  the  specific  performance  of  contracts, 
whenever  the  remedy  at  law  is  doubtful  in  its  nature,  extent,  operation 
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or  adequacy.  2  Story  Eq.  Jur.,  §  728.  Lord  Cottknham,  Vigers  v. 
Pikcy  8  CI.  &  Fin.  645.  The  court  more  readily  listens  to  an  obj&- 
tion  made  against  a  party  seeking  specific  performance,  because  of 
necessity  he  can  get  rehef  at  law.  Webb  v.  i).,  Z.  and  P.  R,  Co.^  1  De 
Gex,  M!.  &  G.  529;  6  Beav.  605;  WiUard  v.  Tyler,  8  Wall  167; 
Garrard  v.  Leniz,  2  Jones,  186.  Judgments  against  vendors  and 
vendees  under  articles,  bind  the  interest  of  each  judgment-debtor 
and  nothing  beyond,  and  the  purchaser  at  sheriff's  sale  of  the 
vendor's  interest  takes  precisely  his  title,  subject  to  the  equitable 
estate  of  the  vendee,  and  of  the  vendee's  interest  takes  the  equitable 
title  subject  to  the  unpaid  purchase-money,  except  where  the  vendor 
obtains  judgment  for  the  purchase-money  and  sells  the  land  by  means 
of  process  issued  on  it,  when  he  must  be  considered  as  selling  all  the 
estate  in  the  land  he  agreed  to  sell  to  the  defendant,  whether  the  ven- 
dor or  a  stranger  is  tlie  purchaser.  Where  the  sale  takes  place  on  the 
vendor's  judgment  for  purchase-monej^,  the  purchaser  takes  the  whole 
title,  the  vendor's  judgment  is  not  an  mdependent  lien  on  the  vendee's 
interest,  but  so  far  as  the  lands  are  concerned,  merely  a  remedy  to 
enforce  the  vendor's  claims,  not  adding  any  thing  to  his  right  in  the 
land.  In  this  case  the  sale  was  not  under  the  vendor's  judgment. 
WierheUer^a  Appeal,  12  Ilarris,  105.  If  the  vendor  buys  from  the 
purchaser,  at  sheriff's  sale  of  the  vendee's  interest,  who  had  paid  only- 
part  of  the  purchase-money,  the  vendor  cannot  recover  the  rest  from 
the  vendee.  If  the  contract  exists  for  any  purpose,  it  must  for  every 
purpose,  for  the  purpose  of  being  executed  on  tx)th  sides,  and  by  eon- 
sequencethe  vendor  can  recover  only  by  showing  a  conveyance.  Pur- 
viance  v.  Zammon,  16  S.  &  R.  292.  Taking  of  a  judgment  bond 
by  a  vendor  for  purchase-money  is,  as  a  mortgage  taken  as  a  security 
for  it,  operating  as  a  lien  on  the  land.  Zove  v.  James,  4  Watts,  471. 
Taking  from  the  sheriff  the  balance  of  the  proceeds  of  the  sale  of  lands 
ijstops  the  person  taking  from  denying  he  was  a  party  to  the  proceed- 
ings resulting  in  the  sale.  Wilkins  v.  Anderson,  1  Jones,  407—408 ; 
BerryhiU  v.  Kirchner,  15  Norr.  492.  The  recording  acts  apply  to 
both  equitable  and  legal  estates,  and  the  rule  of  Chew  v.  JBai^nett,  that 
a  purchaser  of  an  equitable  title  takes  subiect  to  all  equities  against  the 
legal  in  previous  holders'  hands,  is  not  law.  Bellas  v.  McCarty,  10 
Watts,  29,  45.  In  this  respect  an  equitable  is  the  same  as  a  legal  pur- 
chase. Rhires  v.  Bo^id,  5  Wr.  265.  The  purchase  of  an  equitable 
title  can  stand  on  want  of  notice  of  a  fraud  avoiding  it.  Stua>rt  v.  Beedj 
10  Norr.  289.  The  assignee  of  a  chose  in  action  holds  only  an  equit- 
able title,  but  a  person  advancing  money  and  taking  a  judgment  on  the 
faith  of  its  validity,  cannot  be  defeated  by  showing  fraud  in  obtaining 
the  assignment.  PowelVs  Appeal,  S.  C,  10  W.  N.  C.  485.  The 
holder  oi  the  lien  of  a  judgment-creditor  of  the  vendee  who  has  paid 
part  of  the  purchase-money  binds  his  equitable  interest  even  as  against 
the  proceedings  of  the  vendor  for  the  balance  of  his  purchase-money, 
upon  a  judgment-bond  subsequently  proceeded  on.  Appeal  of  Hoyd^ 
1  Norr.  485. 

'     Sofnuel  S,  Blair,  for  defendants  in  error.    Blair  never  had  posses- 
sion.    His  title  was  a  tax  title  under  the  act  of  1804.     He  bought  it  in 
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1806  and  was  unable  to  show  that  the  requirements  of  that  act  had 
been  observed  in  the  sale.  Blair  on  that  title  could  not  have  recovered 
either  against  Proctor,  if  he  had  been  in  possession,  or  the  Allegheny 
Railroaa  and  Coal  Company  who  were  in  possession,  for  they  nad  a 
color  of  title ;  they  were  not  mere  tortfeasors  or  intruders.  Shearer  v. 
Woodhumy  10  B.  511 ;  Water  v.  Sharman,  8  S.  &  R.  357 ;  McRey- 
nolds  V.  Longer,  7  P.  F.  S.  13 ;  Bigler  v.  Earns,  4  W.  &  S.  137.  In 
further  support  of  our  contention,  that  Pomeroy  could  not  avail  him- 
self of  this  title  of  Proctor  to  recover  forty-eight  one  hundred  and 
thirty-fiftlis  of  the  land,  the  following  authorities  are  cited  :  Walker 
v.  Hall,  15  Ohio,  355 ;  Venahle  v.  JSeauchamp^  3  Dana,  321 ;  MapU 
v.  Kussart,  3  P.  F.  S.  348;  Bigelow  Estop.  The  reargument  of  plain- 
tiff in  error  denies  the  right  of  the  defendants  to  avail  themselves  of 
Heylinan's  admitted  fraud  on  Pomeroy,  and  places  this  inability  on  the 
gronnd  that  fraud  is  not  a  merchantable  commodity.  But  this  is  a 
total  misapplication  of  that  principle  that  is  the  rule  where  no  thing  or 
estate  is  assigned,  where  nothing  passes  by  the  assignment  but  a  bare 
right  of  action,  as  the  right  merely  to  file  a  bill  for  fraud  committed  on 
the  assignor.  Such  an  assignment  is  void  as  against  public  policy,  being 
champertous,  as  a  mere  right  to  sue  for  a  tort  is  not  assignable ;  but 
wherever  a  substantial  interest  passes,  the  assignee  and  those  claiming 
under  him  stand  in  the  right  of  the  assii^nor.  Story  Eq.  Jur.  1041,  and 
note.  The  title  of  Pomeroy  as  at  the  time  of  the  transfer  is  vested  in 
the  defendants.  They  are  privies  in  estate  with  him,  and  came  into 
possession  of  the  land  under  him,  and  are  entitled  to  set  npany  defense 
to  any  attack  upon  it  of  which  he  might  avail  himself.  But  it  is  smiM, 
whilst  Pomeroy  could  have  successfully  resisted  Heylman,  the  defend- 
ants have  been  divested  of  that  right  by  estoppel.  When  an  equitable 
estoppel  is  raised  for  the  purpose  of  passing  title  to  land  by  the  mere 
receipt  of  money,  it  falls  rather  within  the  principle  of  election  between 
inconsistent  rights.  The  money  received  is  in  some  way  the  price  of  the 
estate  of  him  who  receives  it,  as  where  a  distributee  takes  his  share  of 
the  sale  of  a  decedent's  land  in  the  orphans'  court.  Nelson  v.  Badger, 
7  W.  &  S. ;  Simonds'  Estate,  7  Harr.  439 ;  Hamilton  v.  Hamilton^ 
4  Barr.  193.  Or,  where  the  defendant  in  an  execution  receives  the 
surplus  of  the  purchase-money,  as  in  Smith  v.  Warden,  7  Harr.  424  ; 
Wilkins  V.  Anderson,  1  Jones,  399.  Or,  where  a  creditor  accepts  a 
dividend  under  an  assignment  for  his  benefit,  as  in  Adlwm  v.  Yard, 
1  Rawle,  163  ;  Furness  v.  Ewing,  2  Barr,  479. 

Clakk,  J.  By  the  terms  of  the  contract  of  9th  October,  1856,  it 
was  as^reed  between  T.  G.  Pomeroy  and  J.  C.  Heylman,  that  they 
would  purchase,  together,  the  Proctor  title  and  such  other  titles  as 
might  be  necessary  to  secure  to  them  the  lands  in  controversy ;  that 
the  legal  title  to  said  lands  should  be  vested  in  Pomeroy,  one-half  for 
hie  own  use  and  the  other  half  for  the  use  of  Heylman  Pomeroy  to  con- 
vey the  one-half  held  in  trust  to  such  person  as  Heylman,  might 
designate,  "  providing  the  purchase-money  for  said  J.  C.  Heylinan's 
interest  is  paid  to  the  said  T.  G.  Pomeroy,  his  heirs  and  assigns,  at  the 
cost  of  the  same,  with  interest  from  the  date  of  payment,  before  the 
execution  of  said  deed." 
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The  plaintiffs  claim  title  to  an  undivided  part,  as  purchasers  of  the 
interest  of  Heylinan.  Under  the  contract  the  defendants  claim  as  the 
liolders  of  the  title  of  Pomeroy. 

The  Kittannincr  Coal  Company  are  admittedly  invested,  not  only  wirh 
the  absolute  title  to  Pomeroy's  half  interest  in  the-  lauds  purchased 
under  the  agreement,  but  with  the  legal  title  of  Heylman's  half,  accord- 
ing to  the  terms  and  conditions  of  the  contract.  It  is  plain,  then,  that 
the  Kittanning  Coal  Company,  holding  the  full  title  of  Pomeroy,  are 

frivies  in  estate  with  hitn,  and  in  this  controversy  stand  in  his  stead, 
t  is  not  pretended,  much  less  shown,  that  Heylman  or  any  of  those 
claiming  under  him  were  at  any  time  in  the  possession  of  the  premises; 
the  Allegheny  Railroad  Company,  and  their  successors  in  title,  the 
Kittanning  Coal  Company,  from  the  date  of  and  indeed  long  prior  to 
the  inception  of  Heylman's  equity,  have  admittedly  held  the  exclusive 
actual  occupancy  of  all  the  lands  covered  by  this  dispute. 

This  ejectment  is  one,  therefore,  by  the  holder  of  a  merely  equitable 
title,  out  of  possession,  against  the  holder  of  the  legal  title,  in  the 
admitted  peaceful,  actual  and  adverse  occupancy  of  the  land.  In  such 
a  ca'^e  it  is  clear  that  an  ejectment  will  not  He  to  turn  the  trustee  out 
of  the  ])OS8es8ion,  until  one-half  of  the  purchase-money  advanced,  and 
one-half  of  the  expenses  incurred  by  Pomeroy  have  been  paid,  or 
tendered  in  compliance  with  the  contract. 

The  general  rule  is  that  in  an  ejectment  founded  on  an  equity  only, 
the  plaintiff,  to  be  entitled  to  recover,  must  not  only  tender  the 
money  before  suit  brought,  but,  to  show  his  readiness  to  perform,  he 
must  also  have  it  in  court  ready  to  be  paid  in  the  event  of  a  verdict  in 
his  favor.  Minster  v.  Morrison^  2  Yeates,  346  ;  Core  v.  Kinney^ 
10  Watts,  139 ;  Eherly  v.  Lehman^  4  Out.  546.  If,  however,  the 
equitable  owner  by  the  terms  of  his  contract  is  entitled  to,  or  by  con- 
sent is  once  fairly  put  into  the  possession  under  his  title,  and  by  force, 
fraud,  or  other  illegal  means  is  ousted  therefrom,  the  rule  as  stated  does 
not  apply.  Harris  v.  Belly  10  S.  &  R.  39 ;  Oregg  v.  Patterson^  9 
Watts,  208;  U  Arras  y,  Keyser,  2  Casey,  262;  Vfiase  v.  Irwin,  6^ 
Norr.  288. 

In  the  very  recent  case  of  Bell  v.  ClarJc,  17  W.  N".  0.  44,  the  rule 
is  thus  stated :  ''  Where  the  possession  of  the  vendor  is  lawful,  his 
vendee  cannot  maintain  ejectment  against  him,  without  proof  of  a  pre- 
vious tender  of  the  purchase-money,  and  he  must  maintain  that  tender 
by  producing  the  money  in  court."  These  cases  have  been  followed 
by  the  still  more  recent  case  of  McChrew  v.  Foster^  in  the  eastern 
district,  not  yet  reported. 

It  is  contended,  however,  on  part  of  the  plaintiffs,  that  the  purchase- 
money  has  been  fully  paid,  in  accordance  with  the  contract ;  mat  three 
certain  notes  which  Heylman  gave  to  Pomeroy,  on  the  22d  September, 
1858, — one  for  $997.58,  at  two  months;  one  for  $950.63,  at  four 
months ;  and  one  for  $950.53,  at  six  months, — were  for  the  purchase- 
money  and  expenses  of  this  joint  purchase,  and  for  reimbursement  of 
Pomeroy  for  the  money  advanced  on  the  contract ;  that  all  of  these 
notes  were,  before  the  institution  of  this  suit,  f  ullv  paid,  and  that  the 
contract  was,  on  Heylman's  part,  thus  fully  complied  with,  by  means 
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whereof  he  was  entitled  to  a  conveyance  and,  therefore,  to  the  posses- 
sion as  incident  to  his  title. 

On  the  other  hand,  however,  it  is  allied,  and  the  jury  has  so  found, 
that  Hejlman,  in  the  settlement  which  resulted  in  the  execution  and 
delivery  of  these  notes,  perpetrated  upon  Pomeroy  a  most  gross  and 
•glaring  fraud ;  that  by  lalsehood  and  forgery  he  deceived  Pomeroy  as 
to  the  amount  he  actually  applied  to  the  purchase  of  these  titles,  and 
that  in  consequence,  the  notes  did  not,  in  fact,  represent  the  sums  which 
Heylman  owed  Pomeroy,  under  his  contract. 

In  that  settlement  Heylman  received  credit  for  $2,000,  which  he 
alleged  he  had  paid  for  the  interest  of  one  Z,  P.  Lea ;  this  money 
Pomeroy  had  advanced  to  Heylman  upon  the  faith  of  a  conveyance  to 
him  byHeylman,  under  authority  or  a  letter  of  attorney  from  Lea, 
which  Heylman  himself  had  forged.  He  also  received  credit  for  $850 
more  than  he  paid  of  Pomeroy 's  money,  for  the  interests  of  Miller, 
Myers  and  Batcheler,  having  falsely  and  fraudulently  altered  the  tnie 
consideration  mentioned  in  the  respective  deeds,  to  accomplish  this  pur- 
pose. These  fraudulent  transactions  of  Heylman  are  not  denied ;  they 
are  frankly  admitted,  and  in  addition,  as  we  have  already  said,  they 
have  been  found  by  the  lury.  The  several  sums  of  money  of  which 
Pomeroy  was  thus  defrauded,  with  the  interest  thereon,  actually  exceeds 
the  amount  covered  by  the  obligations,  taken  at  the  settlement  of  22d 
September,  1878,  and  although  the  obligations  were  accepted  as  secur- 
ing the  full  amount  of  Heyhnan's  half  of  the  purchase-money,  in  no 
proper  sense  can  it  be  said  that  the  purchase-money  has  been  paid, 
indeed  the  entire  amount  of  it  remains  unpaid. 

It  is  of  little  consequence,  we  think,  that  some  of  the  transactions 
complained  of, occurred  prior  to  the  agreement  of  October  9,  1856 ;  for 
it  is  plain  from  the  subsequent  settlement,  either  that  the  agreement 
was  made  upon  the  faith  of  and  embracing  these  previous  purchases,  or 
they  were  afterward  brought  into  it,  and  accepted  by  Pomeroy  as  part 
performance  thereof,  and  if  it  be  assumed  that  the  iraud  of  Heylman 
was  not  in  the  making  of  the  contract  itself,  but  in  the  performance  of 
it  only,  the  result  is  the  same  in  this  case,  as  without  a  full  and  fair  per- 
formance on  the  part  of  the  plaintiffs,  or  a  tender  thereof,  there  can 
be  no  recovery. 

The  case,  in  either  event,  is  to  be  determined  as  if  the  parties  to  the 
suit  were  the  original  parties  to  the  contract ;  the  Kittanning  Coal 
Company  stand  in  Pomeroy's  place  as  the  holder  of  the  legal  title  in  ' 
possession,  and  the  plaintiffs,  by  setting  up  the  equity  of  Heylman, 
cannot  deprive  them  of  that  possession  except  upon  showing  that  they 
are  in  no  default  under  their  contract.  It  is  one  of  the  elementary  and 
fundamental  principles  of  equity,  that  "  he  who  seeks  equity  must  do 
equity,"  and  another,  that  "  he  who  cometh  into  equity  must  come 
with  clean  hands  ; "  the  doors  are  shut  against  one  who  in  his  prior  con- 
duct in  the  very  subject-matter  at  issue,  has  violated  good  conscience, 
good  faith  or  fair  dealing. 

Therefore,  if  the  fraud  of  Heylman  may  be  considered  as  having 
entered  into  the  contract  itself  at  its  execution,  a  court  of  equity  will 
not  afford  a  remedy  for  its  enforcement  in  his  favor ;  if  it  affected  only 
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the  performance,  as  the  plaintiffs  assume,  the  defendants  cannot  be  com- 
pelled to  yield  the  possession  until  the  purchase-money  has  been  pwi 

Fraud,  it  is  true,  is  not  a  marketable  commodity ;  the  right  to  avwd 
or  to  invalidate  a  contract  upon  the  ground  of  fraud,  unless  the  fraud 
be  of  such  a  character  as  to  render  it  absolutely  void,  is  in  some 
sense  personal ;  fraud  will  tiot  form  the  substance  of  an  assignment  so 
as  to  constitute  a  cause  of  action  in  the  hands  of  the  assignee.  It  may 
pass,  however,  as  incident  to  a  proper  subject  of  assignment  It  can 
only  be  pleaded  by  him  whose  option  it  is  to  aflirm  or  disaffirm  the 
contract,  or  by  his  representatives,  or  for  his  interest,  or  in  his  ri^t ; 
as  here,  by  his  privies  in  estate.  Waterman  Oont. ;  Story  Eq.  Jur. 
1041,  note. 

Nor  can  we  make  any  distinction  in  principle  in  this  respect  between 
the  ordinary  case  arising  upon  articles  between  vendor  and  vendee  and 
this  case,  which  is  said  to  arise  out  of  an  agreement  containing  an 
express  superadded  declaration  of  trust.  When  an  agreement  for  sale 
of  land  is  fully  executed  in  writing,  the  vendor  thereby  at  once 
assumes  the  character  of  a  trustee  and  holds  the  legal  title  in  trust  for 
the  vendee,  under  the  terms  and  conditions  of  the  contract ;  the  trust 
which  in  equity  is  implied  is  precisely  of  the  same  character  as  if  it 
had  been  fully  expressed  on  the  face  oi  the  paper. 

Upon  careful  examination  of  the  whole  case  we  are  of  opinion  the 
judgment  must  be  affirmed. 

tJudgment  affirmed. 


Pancake  et  al.  v,  Cauffman. 

October  4,  1886. 

Deed — Mobtgaoe  —  Equity   op   REDESfprioN  —  Ejectment  —  Inwocbnt  Pus- 
chaser  FOR  Value  —  Improvements  —  Notice — Estoppel. 

a.  ,  by  a  deed  absolute  upon  its  face,  conveyed  to  B.  certain  real  estate,  and 
paid  B.  rent  for  it  whilst  he  iield  the  title;  three  years  later  B.  conveyed  the  same 
premises  to  C. ,  who  notified  the  occupyinc^  tenant  to  leave,  which  notice  w«s 
complied  with:  C.  then  received  the  key  of  the  purchased  property  from  A.,  who 
resided  in  the  adjoining  house,  and  moved  in;  for  twenty  years  C.  resided  oathe 
premises,  and,  during  that  time,  with  the  knowledge  of  A.,  made  valuable 
improvements;  pending  all  that  period  A.  and  C  were  visiting  acquaintances; 
and  A.  knew  of  the  sale  to  C,  but  at  no  time  laid  claim  to  the  property.  After 
the  expiration  of  twenty  years  from  C.'s  entering  into  possession.  A.,  aUeging 
the  deed  to  B.  was  but  a  mortgage,  brought  an  action  of  ejectment  to  enforce 
her  equity  of  redemption.  Held,  the  circumstances  called  for  the  trial  judg«  to 
give  binding  instructions  to  find  for  the  defendant. 

Error  to  the  court  of  common  pleas  of  Blair  county.  The  facts  are 
stated  in  the  opinion. 

Danid  J,  Neff^  for  plaintife  in  error.  As  in  the  case  of  Rmdaxd 
V.  Finney^  15  ^f^orr.  199,  in  which  the  com't  reversed  the  judgment  of 
the  court  below,  this  was  a  clear  case  for  binding  instructions  to  the 
jury  to  render  a  verdict  in  favor  of  the  defendant  below.  As  this 
court  say  in  Plummer  v.  OiUhrie^  26  S.  458,  as  lands  become  more 
valuable  the  temptation  to  commit  fraud  and  perjury  will  be  increased. 
Hence  the  requirement  of  clear  and  explicit  evidence  of  the  alleged 
agreement  should  not  be  relaxed.    Even  if  the  consideration  expressed 
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in  the  deed  were  more  than  the  money  actually  paid — which  is  not 
shown  —  that  circnmstance  would  be  miraatenal.  As  was  held  in 
Steioarfs  Appeal^  2  Out.  384,  "  at  best  this  of  itself  amounts  to  but 
little."  Facts  and  circumstances  relied  on  must  not  be  of  doubtful 
import.  It  is  not  sufficient  that  they  be  merely  consistent  with  the 
instrument,  being  a  mortgage,  they  must  be  clearly  inconsistent  with 
its  being  an  alSolute  conveyance.  Evidence  less  than  this  cannot 
establish  a  parol  defeasance.  Titles  regular  and  legal  on  their  face 
cannot  be  swept  away  by  parol  evidence  of  doubtful  facts  or  ambiguous 
inferences.  J^urger  v.  Dankel^  4  Out.  118.  Here  all  the  facts,  cir- 
cumstances, and  acts  of  the  parties  were  inconsistent  with  tlie  instru- 
ment being  a  mortgage.  The  agreement  must  be  substantially  con- 
temporaneous with  the  execution  and  delivery  of  the  deed.  Nicolls  v. 
Mclfonald^  5  Out.  514. 

.  A  mortgage,  though  in  form  a  conveyance  of  land,  is  nevertheless 
r^arded  as  a  security,  merely,  for  a  debt,  and  as  to  third  persons,  the 
mortgagor  is  looked  upon  as  the  real  owner  of  the  land,  to  all  intents. 
Morris  v.  Souder^  3  Phila.  114.  "  When  a  partv  is  in  possession  under 
a  lease,  the  knowledge  of  the  lease  dispenses  with  the  mquirv  of  how 
the  possession  is  held.  That  knowledge  the  agent  had  and  oi  the  very 
terms  of  the  lease.  That  was  enough  for  him  ;  he  was  not  bound  to 
inquire  of  the  tenant  in  possession  if  the  lease  was  fair  or  fraudulent, 
or  whether  there  was  a  trust  notwithstanding."  Leach  v.  Anapacher^ 
5  S.  81.  In  Moyer  v.  Schick^  3  Barr,  247,  Philip  Zieber  was  in  posses- 
sion receiving  rents  from  tenants.  Held^  his  possession  was  not  notice 
to  a  purchaser.  But  suppose  Mrs.  Cauffman  had  not  been  holding  under 
Gooo,  but  her  tenants  were  in  possession,  paying  rent  to  her.  Even 
then  the  possession  of  her  tenants  would  not  be  constructive  notice  to 
Mrs.  Pancake.  "It  is  not  true  that  notice  of  a  tenancy  is  notice  of  the 
title  of  the  lessor,  and  that  a  purchaser,  neglecting  to  inquire  into  the 
title  of  the  occupier,  is  aflEected  with  any  other  equities  than  those  which 
such  occupier  may  insist  upon."  Morrow  v.  Louder^  3  Phila.  113. 
The  possessor  may  by  his  own  act,  in  putting  upon  the  record  an  instru- 
ment inconsistent  with  title  in  himself,  or  by  executing  and  delivering 
such  a  recordable  instrument,  be  estopped  from  relying  upon  his  posses- 
sion as  evidence  to  subsequent  purchasers  that  he  claims  title  to  the 
E remises.  Wade  Notice,  128.  The  general  rule  is  that  possession  of 
ind  is  notice  to  a  purchaser  of  the  possessor's  title.  But  this  rule  does 
not  apply  to  a  vendor  remaining  in  possession,  so  as  to  require  a  pur- 
chaser from  his  grantee  to  inquire  whether  he  has  reserved  any  interest 
in  the  land  conveyed.  So  far  as  the  purchaser  is  concerned,  the  ven- 
dor's deed  is  conclusive  upon  that  subject ;  having  declared  by  his  con- 
veyance that  he  makes  no  reservation  he  is  estopped  from  setting  up 
any  secret  arrangement  by  which  his  grant  ii^  impaired.  Van  Keu/ren 
V.  Cent.  R.  H.  Co,  of  N.  J.,  38  N.  J.  Law  (9  Vr.),  165-167. 
Pomeroys  Equity  Jurisprudence,  616-617 ;  Bloomer  v.  Henderson^  8 
Mich.  396 ;  ScoU  v.  OaUagher,  14  S.  &  R.  333.     Possession  by  mort- 

fagor  was  held  not  to  be  notice  in  the  eases  of  Crasson  v.  Sworeland^ 
2  Ind.  427,  and  NewhaU  v.  Pierce^  5  Pick.  450.     The  possession  of 
a  cetl^  que  trusty  and  the  exercise  by  him  of  acts  of  ownership,  are  not 
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constrnctive  notice  to  a  purchaser  of  a  legal  title  from  the  trustee; 
there  should  be  direct,  express  and  positive  notice  of  the  fact.  Jbcum 
V.  Mo7*ris^  3  Phila.  414.  The  possession  of  land  is  notice  to  the  world 
of  every  title  under  which  the  occupant  claims  it,  unless  he  has  put  a 
title  on  record  inconsistent  with  his  possession.  McCudoch  v.  Vauihtr 
5  W.  &  S.  439.  To  the  same  effect  is  Rood  v.  Fahnestocks^  1  Barr,  470^ 
The  true  ground  of  the  determination  in  all  cases  of  notice  is  that 
in  itself  it  is  a  species  of  fraud,  and  takes  away  the  honajides  of  the 
purchaser  and  puts  him  in  mala  fide.  Peoples  v.  Beading^  8  8.  &  R 
496-7.  The  notice,  if  implied,  must  be  of  such  a  character  that  a 
failure  to  make  inquiry  would  be  gross  and  culpable  negligence.  B<uik 
of  PhUlipfburg  Ajppealy  10  W.  ST.  C.  265.  In  equity,  where  a  man 
has  been  silent  when  in  conscience  he  ought  to  have  spoken,  he  shall 
be  debarred  from  speaking  when  conscience  requires  him  to  be  silent 
Carr  v.  Wallace,  7  W.  400 ;  Woods  v.  Wilson,  1  Wr.  384 ;  Cmm. 
V.  MoUz^  10  Barr,  531 ;  Morgan  v.  R,  E.  Co,,  6  Otto,  720 ;  Chap- 
man V.  Chapmxin,  9  S.  219 ;  Bigelow  Estop.  492  ;  Doe  v.  Oliver,  2 
8m.  L.  C.  653.  If  the  mortgagee  has  made  permanent  improvementB 
upon  the  land,  in  the  belief  that  he  was  the  absolute  owner,  the 
increased  value  by  reason  thereof  may  be  allowed  him.  2  Jones  Mortg. 
1115  ;  Harper's  Appeal,  14  S.  323 ;  JUickles  v.  DiUaye,  17  N.  Y.  80. 

Samuel  S.  Blair,  for  defendant  in  error.  The  delay  in  bringing  suit 
was  a  fact  to  be  considered  by  the  jury  as  beariug  on  the  question 
whether  the  deed  was  a  mortgage,  andf  they  were  so  instructed.  Delay 
in  asserting  a  deed  to  be  a  mortgage  has  not  the  same  effect  as  in  seek- 
ing in  equity  to  enforce  the  performance  of  an  executory  contract 
The  only  effect  it  has  as  to  a  mortgage  is  its  bearii^  on  the  primary 
question,  mortgage  or  no  mortgage.  Odenhaugh  v.  Bradford,  17  P.  F. 
S.  96.  *' A  mortgagee  is  not  the  owner  of  the  land  and  is  entitled  only 
to  his  money  and  interest.  No  question  of  delay  in  filing  the  bill  can 
arise.  It  is  not  a  case  of  specific  performance  to  which  the  doctrine  of 
abandonment  by  laches  can  apply.  It  is  not  a  parol  trust  and  is  not 
affected  by  the  limitation  in  the  sixth  section  oi  the  act  of  22d  April, 
1850."  Fessler^s  Appeal,  25  P.  F.  S.  A  purchaser  who  claims  pro- 
tection as  being  bona  fide  and  without  notice  must  show  payments  of 
the  purchase-money  before  notice,  for  the  transaction  is  not  complete 
nntil  the  purchase-money  is  paid.  I  Dan.  Ch.  Pr.  677.  Bona  fde 
payment  is  an  affirmative  fact  peculiarly  within  the  knowledge  of  the 
party  making  such  payment  or  claiming  advantage  from  it.  It  is  easy, 
therefore,  for  him  to  prove  it,  while  on  the  other  hand  the  opposite 
party,  who  is  a  stranger  to  the  transaction,  might  have  insuperable  dif- 
ficulty in  proving  a  negative.  Lynch  v.  Lloyd,  5  Cas.  41o.  Even  if 
he  had  been  entitled  to  allowance  for  improvements,  it  was  perfectly 
clear  that  the  rents  were  far  in  excess  of  any  view  of  the  debt  and  eoet 
of  the  improvements.  The  plaintiff  was  not  disposed  to  insist  on  a 
stringent  account,  otherwise  a  large  balance  would  have  been  justly  dne 
from  the  mortgagee.     OdenbatLgh  v.  Bradford,  17  P.  F.  S.  96. 

Gbbbn,  J.  This  is  an  extraordinary  case.  It  is  an  action  of  eject- 
ment to  enforce  an  alleged  equity  of  redemption  brought  by  one  who 
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had  conveyed  the  fee-simple  title  to  the  land  in  question  by  an  absolute 
deed,  npon  the  ground  that  it  was  subject  to  a  parol  defeasance.  The 
defendant  is  a  purchaser  for  value  from  the  grantee  of  the  plaintiff. 
The  deed  from  Mrs.  Cauffman,  the  plaintiff,  to  Good,  her  grantee,  was 
made  in  1859,  and  the  deed  from  Good  to  Mrs.  Pancake,  the  defend- 
ant, was  made  in  1862.  After  her  purchase  of  the  property,  Mrs.  Pan- 
cake sent  word  to  the  tenant  in  possession  that  she  had  bought  it  and 
wanted  to  move  in,  and  that  the  tenant  must  move  out  by  the  time 
named.  On  the  day  appointed  Mrs.  Pancake  moved  in  and  took  pos- 
session, the  former  tenant  left  after  ahttle  demur,  on  account  of  another 
house  he  had  rented  not  being  quite  ready,  and  from  that  day  to  the 
day  of  her  death,  about  twenty  years  later,  Mrs.  Pancake  continued  to 
live  on  the  premises  in  quiet  and  uninterrupted  possession.  At  the  time 
Mrs.  Pancake  moved  in,  Mrs.  Cauffman  lived  iu  the  adjoining  house, 
and  has  continued  to  live  there  ever  since.  According  to  the  testimony 
of  Mrs.  Cauffman  and  her  daughter  and  son-in-law  Huss,  when  Mrs. 
Tinker,  the  former  tenant,  moved  out,  she  left  the  key  of  the  house 
with  Mrs.  Cauffman,  and  on  the  same  day  the  key  being  demanded  by 
a  son  of  Mrs.  Pancake,  it  was  given  to  him.  This  is  denied  by  the  son, 
who  says  the  key  was  in  the  door,  but  it  is  not  very  material,  since,  in 
point  of  fact,  all  three  of  the  plaintiff's  witnesses,  including  the  plaintiff 
herself,  agree  in  saying  that  the  key  was  delivered,  or,  as  they  say, 
thrown  to  him  and  taken  by  him.  During  the  whole  twenty  years 
Mrs.  Cauffman  and  Mrs.  Pancake  lived  by  the  side  of  each  other  in 
adjoining  houses,  and,  after  a  year,  upon  visiting  terms,  yet  Mrs.  Cauff- 
man neimer  at  the  time  Mrs.  Pancake  took  possession  nor  ever  after- 
ward informed  the  latter  that  she  claimed  title  to  the  property,  or  that 
the  deed  to  Good  was  or  was  intended  to  be  a  mortgage  or  any  thing 
other  than  what  it  purported  to  be;  she  never  either  before  or  after  the 
deed  to  Mrs.  Pancate  from  Good  made  any  demand  upon  Good  for  a  re- 
con  veyance  of  the  property  or  offered  to  pay  him  back  the  money  which 
she  says  he  loanea  her,  or  in  any  manner  asserted  her  claim  of  title 
either  to  Good  or  Mrs,  Pancake  imtil  she  brought  the  present  action. 
In  the  meantime  Mrs.  Pancake  made  considerable  repairs  and  improve- 
ments upon  the  property,  costing,  according  to  the  testimony  of^her 
son,  about  $1,500  in  the  aggregate,  part  of  which  was  the  erection  of 
another  building.  No  objection  was  made  to  this  by  Mrs.  Cauffman, 
nor  was  any  notice  of  her  claim  of  title  given. 

During  at  least  part  of  the  time  while  Good  held  the  title,  Mrs.  Cauff- 
man paid  rent  or  rent  money  to  Good.  He  says  she  rented  the  prop- 
erty irom  him  and  paid  him  rent  for  several  months,  and  she  says  she 
paid  him  the  rent  money  she  received  from  tenants  and  took  receipts 
for  it,  but  did  not  produce  the  receipts.  Baying  she  had  lost  or  destroyed 
them.  The  following  extract  from  Mrs.  Cfauffraan's  testimony  indicates 
the  undisputed  character  of  most  of  the  foregoing  facts :  ''  Q.  You  have 
lived  in  the  property  adjoining  the  Pancake  property  ever  since  that 
time,  have  you  i  A.  Yes ;  I  have  been  there.  Q.  That  is,  you  lived 
on  one-half  of  the  property  and  Mrs.  Pancake  on  the  other  side?  A. 
Yes ;  I  am  making  my  home  with  Huss.  Q.  And  he  lived  on  the 
adjoining  property  %    A.  Yes,  sir.     Q.  Were  you  living  there  at  the 
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time  Mrs.  Pancake  lived  in  the  property  ?  A.  Yes,  I  was ;  and  yon 
seen  me  there^  too ;  I  was  sick  at  the  time,  not  able  hardly  to  come 
down  stairs ;  I  didn't  know  you  ;  I  didn't  know  who  you  was.  Q.  Do 
you  know  how  much  rent  you  paid  to  Mr.  Good  ?  A.  Oh,  I  can't  tell 
vou.  Q.  You  took  no  receipts  for  the  money  you  paid  I  A.  Oh,  I 
had  receipts,  you  know ;  he  gave  me  receipts  ;  1  told  you  they  were  lost ; 
I  think  I  burned  them.  Q.  Then  you  haven't  any  of  these  receipts 
now?  A.  No, sir;  I  haven't  got  any  of  them.  Q.  Did  you  ever  ask 
Mr.  Good  to  convey  this  property  to  you  — that  is  to  nmke  you  a  deed 
for  it  ?  A.  No ;  I  don't  thiiik  I  did.  Q.  You  never  asked  him  to  give 
you  that  property  back  t  A..  Well,  no ;  1  don't  believe  I  did.  Q.  Can 
you  tell  near  about  how  lonff  you  lived  there?  A.  Since  ho  sold  it? 
Q.  Yes,  ma'am.  A.  Well,  Pancake,  about  twenty-one  years,  I 
guess;  no,  I  guess  only  about  twenty  years  before  I  said  any  thm^  about 
the  property,  you  know.  Q.  You  knew  at  the  time  Mrs.  Pancake 
was  living  in  there  she  had  bought  the  property?  A.  Well,  yes;  of 
course  she  said  she  bought  it." 

Conceding  that  there  is  a  sufficiency  of  testimony  to  prove  that  tho 
original  transaction  between  Mrs.  Cauffman  and  Good  was  a  loan  and 
not  a  sale,  there  was  not  a  particle  of  testimony  in  the  entire  case  to 
prove  any  kind  of  actual  notice  to  Mrs.  Pancake  that  the  conveyance 
to  Good  was  of  such  a  character.  The  only  kind  of  notice  with  which 
it  is  sought  to  charge  her  is  the  constructive  notice  which  flows  from 
the  fact  that  some  one  other  than  Good  was  in  possession.  But  the 
whole  efifect  of  that  fact  is  destroyed  by  the  entirely  undisputed  fact 
that  as  soon  as  Mrs.  Papcake  demanded  possession  it  was  given  to  her 
by  the  person  who  held  it.  She  claimed  possession  as  the  alienee  of 
Good,  and  when  the  person  holding  possession  yielded  it  in  response 
to  that  demand,  how  could  she  infer  that  tho  holding  of  that  person 
was  adverse  to  Good's  title  i  In  truth  the  inference  would  be  precisely 
the  opposite.  In  addition  to  this  the  plaintiff  and  two  of  her  Mritnesses 
testified  that  she  had  the  key  of  the  nouse,  on  the  day  Mrs.  Pancake 
moved  in,  and  gave  it  up  on  demand  of  her  son.  Having  done  this, 
how  could  Mrs.  Pancake  infer  that  Mrs.  Cauffman  claimed  title  as 
owner,  and  what  duty  of  inquiry  rested  upon  her  the  disregard  of 
which  would  imperil  her  honestly-acquired  title?  Why  should  she 
inquire  for  an  adverse  title  when  no  adverse  title  was  mterposed,  or 
made  to  appear,  against  her  in  any  manner  whatever?  What  occasion 
was  there  ior  her  to  inquire  for  any  thing  or  from  anybody  ?  She 
held  her  perfect  paper  title ;  when  she  went  to  take  possession  it  was 
given  to  her;  what  more  was  she  to  do?  Neither  then  nor  for  twenty 
years  after  was  there  even  a  whisper  to  her,  so  far  as  appears  in  the 
evidence,  of  any  adverse  title  in  Mrs.  Cauffman,  and  that,  too,  although 
Mrs.  Cauffman  was  her  next-door  neighbor  during  every  day  of  that 
entire  period.  Mrs.  Cauffman  says  it  was  about  a  year  before  Mrs. 
Pancake  came  in  to  see  her,  implying  that  after  that,  neighborly  inter- 
course existed  between  them,  yet  she  does  not  say  or  intimate  that  she 
ever  informed  Mrs.  Pancake  of  her  claim  or  made  the  slightest  allusion 
to  it.  Moreover,  Mrs.  Cauffman  paid  rent  for  the  premises  to  Grood 
during  a  part,  if  not  the  whole  of  the  time  he  held  the  title,  and  we 
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must  infer  that  if  inqniry  had  been  made  it  would  have  developed  that 
fact.  We  cannot  agree  that  there  was  either  actual  or  constructive 
notice  of  plaintiflPs  title  either  at  the  time  of  the  sale  to  the  defendant 
or  when  she  took  possession,  or  for  twenty  years  afterward.  The  case 
is,  therefore,  fatally  defective  upon  the  merely  technical  ground  of 
want  of  notice  to  an  innocent  purchaser  for  value.  But  it  is  equally 
defective  upon  other  grounds.  It  is  not  possible  to  regard  the  case  as 
one  in  which  the  evidence  of  mortgage  is  clear,  precise  and  indubitable. 
The  plaintiff  and  her  daughter  ana  son-in-law  testified  to  facts  tending 
to  show  a  loan,  but  none  of  them  testified  to  any  distinct  agreement  to 
reconvey,  or  any  actual  payment,  or  offer  to  pay  the  whole  of  the  loan. 
The  purchaser,  Good,  denies  most  emphatically  that  there  was  any  loan 
or  any  agreement  to  reconvey. 

The  subscribing  witness  who  was  present  at  the  execution  of  the 
deed  to  Good  testified  that  he  heard  nothing  said  about  the  deed  being 
given  as  a  security  for  money  loaned,  and  the  substance  of  Barry's 
testimony  is,  that  Good  was  willing  to  make  a  loan  at  ten  per  cent,  but 
he  does  not  say  what  the  final  agreement  of  the  parties  was.  In  this 
state  of  the  testimony  the  plaintiff  admitting  that  she  knew  of  the  sale 
to  the  defendant ;  that  she  made  no  claim  of  title  to  the  defendant ;  that 
she  never  asked  Good  to  reconvey  the  property  to  her;  that  she  sur- 
rendered the  key  of  the  house  when  the  defendant  demanded  it;  that 
she  lived  for  twenty  years  in  the  next  house  to  the  defendant  and 
acquiesced  in  her  possession  and  her  title  during  all  that  time  without 
the  slightest  objection,  and  it  being  clearly  prov^  and  not  contradicted 
that  the  defendant  made  valuable  improvements  upon  the  property 
of  which  the  plaintiff  must  have  known,  and  it  being  also  the  undis- 
puted fact  that  the  plaintiff  paid  rent  to  Good,  we  cannot  possibly 
r^ard  the  proof  of  a  mortgage  as  either  clear,  precise  or  indubitable, 
even  had  there  been  clear  and  definite  evidence  of ,  an  agreement  by 
Good  to  reconvey  the  property  upon  the  repayment  of  the  money  paid 
out  by  him,  the  facts  of  the  voluntary  surrender  of  the  property  to  the 
defendant,  the  payment  of  rent  to  Good,  and  the  very  long  acqui- 
escence of  the  plaintiff  in  the  defendant's  title  and  possession,  without 
ever  once  asserting  her  present  claim  of  title,  are  so  entirely  inconsist- 
ent, so  utterlv  at  war  with  any  theory  of  mortg^e  that  they  cast  the 
gravest  possible  doubt  upon  the  whole  claim.  There  is  not  one  word 
of  explanation  of  the  enormous  delay  of  the  plaintiff  in  asserting  her 
claim.  It  is  laches  of  the  grossest  character.  There  is,  however,  a 
very  suspicious  reason  for  asserting  it  at  this  late  day  in  the  fact  of  the 
large  increase  in  the  market- value  of  the  property,  and  in  her  rather 
frank  admission  that  this  way  there  would  be  some  "money  to  go  on." 
Sitting  as  judges  in  chancery,  we  are  not  satisfied  with  the  testimony  in 
support  of  this  claim.  To  our  minds  it  is  shocking  both  to  the  moral 
and  the  judicial  sense  to  permit  a  recovery  upon  such  a  state  of  facts. 
We  think  the  learned  court  below  should  have  given  a  binding  instruc- 
tion to  the  jury  to  find  a  verdict  for  the  defendants,  and  we  reverse 
the  judgment  on  the  first,  second  and  fifth  assignments. 

Judgment  reversed. 
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VowiNOKEL  V.  Patterson. 

October  4,  1886. 
BxHiE  IN  Shelley's  Case  —  Purchase  —  Descent — Orphans*  CJotjrt  —  Pabtitios 

—  JXJRISDICTION. 

A  testator  devised  as  follows:  **  Also,  I  direct  that  the  small  house  on  lot  Na 
81  on  the  comer  of  AJle^henj  and  Montgomery  streets,  in  the  town  of  HoUidajs- 
barg,  now  being  built,  snail  be  finished  as  soon  as  possible,  and  that  mj  wife 
Nancy  shall  have  and  enjoy  the  rents  and  profits  of  said  lot,  and  all  the  bnildings 
thereon  erected,  during  her  natural  life,  and  after  her  death  the  same  shall  go  to 
her  heirs  absolutely;  but  if  during  the  continuance  of  her  life  said  baildings 
should  be  destroyed  by  fire,  in  that  event  she  shall  have  full  power  to  sell  said 

lot  and  appropriate  the  proceeds  to  her  own  use The  share  of  my 

real  and  personal  estate,  thus  given  to  my  wife,  to  be  in  lieu  of  her  dower  at  com- 
mon law. "  He  also  directed  that  if  a  child  should  be  bom  to  them,  hia  will  and  all 
the  provisions  therein  contained  should  be  null  and  void,  and  that  said  child  should 
be  heir  to  all  his  estate,  real  and  personal,  subject  to  the  widow's  right  of  dower. 
No  child  was  bom  to  them.  Held^  the  surviving  widow,  Nancy,  took  a  fee- 
simple. 

The  widow,  Nancy,  made  a  will  by  which  she  devised  the  Hollidaysborg  prop- 
erty to  her  sisters  and  brothers,  six  in  number,  naming  them;  she  died,  leaving 
sisters  and  brothers  eight  in  number.  Held,  the  six  devisees  took  by  pur<rfiaee, 
and  the  orphans'  court  had  no  jurisdiction  to  decree  partition  of  their  inter^ts. 

Error  to  the  court  of  common  pleas  of  Blair  county. 
This  was  a  case  stated  for  the  opinion  of  the  court  in  the  nature  of  a 
special  verdict ;  the  facts  are  suflttciently  set  forth  in  the  syllabus. 

Aug.  S.  Landis^  for  plaintiff  in  error.  The  technical  constraction  of 
the  language  employed  must  yield  to  the  obvious  intent  of  the  testator, 
lie  had  a  right  to  restrict  her  interest  to  an  estate  for  life,  and  if  that 
intention  appears  from  the  whole  will,  by  every  canon  of  construction, 
the  courts  should  so  declare  it.  Primarily  he  so  directs  himself,  and  so 
it  would  actually  operate  but  for  the  word  "  heirs,"  to  whom  it  is  to 
pass  on  her  death.  If  it  was  his  intention  she  should  only  enjoy  a  life 
estate,  that  view  of  the  question  ought  to  prevail.  Chevfs  Appeal^  1 
"Wr.  23  ;  StiU  v.  Spear,  9  id.  168  ;  Recies  Appeal,  28  Sm.  432.  The 
accidental  employment  of  a  technical  word,  not  to  describe  the  kind  of 
estate,  but  only  to  designate  individuals,  the  remaindermen,  after  the 
extinction  of  the  life  estate,  will  not  defeat  the  intention  of  the  testator 
and  enlarge  her  life  estate  to  a  fee.  Ouihrie?8  Appeal,  1  Wr.  9 ; 
ChevfB  Appeal,  id.  23.  As  to  the  jurisdiction  of  the  orphans*  court 
in  proceedings  in  partition  in  cases  of  testacy,  it  is  hard  to  see  why  the 
jurisdiction  snould  be  confined  to  cases  where,  by  the  provisions  of  the 
will,  the  course  of  descent  is  not  altered.  But  the  legislature  confines 
it  to  such  cases  and  the  cases  of  minors.  Fourth  section  of  the  act  of 
13th  April,  1840. 

Ben.  L.  Hewitt,  for  defendant  in  error.  The  terms  of  the  devise 
in  this  case  require  the  application  of  the  rule  in  SheJley^a  case.  The 
rule  simply  is,  "  that  where  an  estate  of  freehold  is  limited  to  a  persoB, 
and  the  same  instrument  contains  a  limitation,  either  mediate  or  imme- 
diate, to  his  heirs,  or  the  heirs  of  his  body,  the  word  ' heirs*  is  a  word 
of  limitation,  and  not  of  purchase,  r.  e.,  the  ancestor  takes  the  whole 
estate  comprised  in  this  term."  3  Jarm.  Wills,  99.  This  is  a  grant 
of  an  estate  for  life,  giving  an  irrevocable  right  to  hold  and  enjoy  the 
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premiseB  for  life,  which  is  a  freehold.  4  Kent  Com.  23.  The  duration 
of  the  estate'gives  character  to  it.  Nancy  Thompson,  then  taking  a  free- 
hold estate,  the  limitation  to  "  her  heirs  absolutely "  after  her  death, 
makes  it  an  estate  of  inheritance.  *  The  word  "  heirs  "  has  a  fixed  legal 
sense  in  a  will,  which  will  adhere  to  it  until  it  is  explained  away,  and 
this,  it  is  said,  can  only  be  done  by  making  the  contrary  intent  appear 
60  plainly  that  no  one  can  misunderstand  it.  3  Bos.  &  P.  620; 
Atcman  v.  Aummi^  9  Harr.  347;  Porter^ s  Appeal,  9  Wr.  201.  The 
cift  is  to  Nancy  Thompson  during  her  natural  life,  with  remainder  at 
ner  death  to  "her  heirs  absolutely,"  which  is  an  estate  in  fee-simple. 
These  are  words  of  technical  meaning,  and  the  legal  presumption  is 
that  the  testator  used  them  in  their  technical  sense,  and  there  is  no 
qualification  whatever  from  which  even  an  inference  can  be  drawn  that 
he  intended  otherwise  from  any  part  of  his  will.  Curtis  v.  Zonsireth, 
8  Wr.  302.  The  decisions  in  all  the  cases  show  the  undoubted  tend- 
ency of  the  judicial  mind  of  this  State  to  follow  the  true  intention  of 
the  donor,  and  whenever  he  means  to  limit  an  estate  to  the  heirs  of  the 
life  tenant,  no  matter  how  his  intent  is  expressed,  an  estate  of  inherit- 
ance will  vest  in  the  tenant  for  life.  Ltodson  v.  JSaUy  10  P.  F.  S.  600 ; 
Huberts  Appeal,  30  id.  355,  356,  357.  The  word  "heirs"  as  used 
here  is  strictly  a  word  of  limitation ;  it  points  to  no  persons,  and  simply 
expresses  the  character  in  which  the  remaindermen  take.  It  gives  to 
Nancy  Thompson  more  than  a  life  estate,  for  it  is  a  devise  to  ner  for 
life,  with  remainder  to  "her  heirs  absoluteljV'  which  raised  it  to  an 
estate  in  fee-simple.  A  ngle  et  aL  v.  Brosius,  7  Wr.  189.  Technical  words 
are  taken  to  be  used  according  to  their  proper  technical  sense,  unless 
the  other  parts  of  the  will  imperatively  require  otherwise,  or  a  con- 
trary intent  be  apparent  from  a  reading  of  it.  If  the  intention  be 
ascertained  that  tne  "heirs"  are  to  take  "ywa"  heirs,  they  must  take 
by  descent,  and  the  inheritance  vests  in  the  ancestor.  Doebler^B 
Appeal,  14  P.  F.  S.  9 ;  Porter's  Appeal,  9  Wr.  201 ;  Elnfs  Appeal, 
14  id.  311;  Irwin' s  Appeal,  10  Out.  184;  Dodge's  Appeal,  id.  216, 
220 ;  BametCs  Appeal,  8  id.  348.  In  this  case  lot  No.  31  is  devised 
to  Nancy  Thompson  and  her  heirs  absolutely.  It  is  without  limitation 
or  restriction  to  any  particular  heir  or  heirs.  There  is  no  devise  over 
in  default  of  heirs.  This  leaves  it  a  devise  in  fee  to  her.  A  devise  to 
her  and  the  whole  body  of  her  heirs  without  Hmitation  or  restriction 
"absolutely;"  strictly  Dri»ginff  it  within  a  definition  of  a  fee-simple. 
Identical  in  phraseology  with  the  devise  in  Steiiier  v.  KoVb,  7  P.  F. 
S.  123,  which  was  ^'a  devise  to  Elizabeth  for  her  life-time,  but 
immediately  after  her  decease,  it  shall  be  and  belong  to  her  legal  heirs, 
share  and  share  alike,"  which  passed  a  fee.  Also  similar  to  Qndllman 
V.  Custer,  7  P.  F.  S.  125,  etc.,  which  was  "  a  devise  to  my  son  the  mes- 
suage, etc.,  the  use  and  occupation  thereof  during  his  natural  life, 
where  he  now  occupies.  .  .  At  the  decease  of  my  son,  the  prop- 
erty to  descend  to  his  heirs  at  law."  The  devisee  took  a  fee.  These 
two  cases  sustaining  Saldeman  v.  Haldeman,  4  Wr.  29  ;  Walker  v. 
Vincent,  7  Harr.  369  ;  Reifsnyder  v.  Hunter,  id.  41 ;  Curtis  v.  Long- 
streth,  8  Wr.  297,  302;  Porter's  Appeal,  9  id.  201  The  act  of  13th 
April,  1840,  extended  the  jurisdiction  of  the  orphans'  court  to  cases  of 
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testacy,  "  where  the  parties  or  some  of  them  were  minors,  or  where  the 
course  of  descent  unaer  the  intestate  law  was  not  altered  by  the  will ; 
the  same  proceedings  to  be  had  thereon,  subject  always,  however,  to 
the  provisions  of  the  said  last  will  and  testament  and  the  true  inteot 
and  meaning  of  the  testator."  This  was  followed  by  the  act  of  April 
10,  1849,  '*  conferring  jurisdiction  in  cases  of  testacy,  when  the  estate 
was  in  whole  or  in  part  devised  to  two  or  more  children,  either  in 
equal  or  unequal  proportions."  The  two  clauses  in  the  act  of  1840  are 
in  the  disjunctive.  The  course  of  descent  is  not  "  altered  '*  or  inter- 
rupted. The  only  diflFerence  is — there  being  eight  brothers  and  sisters 
—  the  quantity  of  estate  is  changed,  limiting  her  devises  to  six  instead 
of  eight.  As  the  court  expresses  it,  "  merely  limiting  the  number  of 
takers  to  less  than  would  have  enjoyed  the  estate  under  the  intestate 
laws."  Testate  or  intestate,  the  course  of  descent  is  the  same.  The 
legislature  evidently  contemplated  objections  might  arise,  and  in  the 
proviso  say,  "  the  same  proceedings  to  be  had  thereon,  subject  always, 
nowever,  to  the  provisions  of  the  said  last  will  and  testament  and  tne 
true  intent  and  meaning  of  the  testator,"  manifestly  intending  that 
quantity  of  estate  was  to  be  subject  to  and  under  the  control  of  the 
testator,  so  long  as  the  course  of  descent  was  not  changed  or  the  interest 
passing  restricted  to  the  same  channel,  as  if  she  had  died  intestate.  The 
orphans'  court  would  not  have  jurisdiction  under  this  act  if  strangers  or 
those  taking  nothing  under  the  intestate  laws  took  by  the  terms  of  the 
will.  And  as  the  court  expresses  it,  "  the  course  of  descent  is  not 
changed  when  devisees  nnder  a  will  take  more  or  less  than  they  would 
have  taken  without  a  will."  We  think  this  interpretation  is  strength- 
ened by  the  provisions  of  the  subsequent  act  of  1849  on  the  same  sub- 
ject, conferring  jurisdiction  in  cases  of  testacy,  expressly  providing  that 
the  jurisdiction  attaches  in  the  orphans'  court  without  regard  te  the 
quantity  of  interest,  so  long  as  the  course  of  descent  is  not  altered, 
tnereby  committing  to  the  orphans'  court  the  partition  of  any  interest, 
large  or  small,  of  minors  or  others  designated  by  the  testator,  when  the 
course  of  descent  is  not  altered  or  interrupted. 

Tbunkby,  J.  Isaac  Thompson  devised  the  rents  and  profits  of  the 
land  described  in  the  case  stated,  to  his  wife  during  her  life,  and  at  her 
death  to  her  heirs.  The  learned  judge  of  the  common  pleas  rightly 
decided  that  nnder  the  operation  of  the  rule  in  SheUey^s  case,  Nancy 
Thompson  took  an  estate  in  fee-simple.  The'Vule  operates  to  give  the 
ancestor  an  estate  for  life  in  the  first  instance,  and  by  force  of  the 
devise  to  his  heirs  the  inheritance  also,  by  conferring  the  inheritance 
on  him  as  the  stock  from  which  alone  they  can  inherit.  BUeman  v. 
Bonslaugh^  13  Penn.  St.  344. 

Other  clauses  of  the  will  fail  to  show  an  intent  different  from  the 
meaning  of  the  words  of  the  devise.  That  the  devisees  might  sell  the 
land  and  use  the  proceeds  in  case  of  destruction  of  the  buildings,  it  is 
enough  to  show  the  testator's  intent  to  give  a  mere  life  estate  to  her,  in 
absence  of  such  destruction.  It  is  obvious  that  one  object  of  the 
testator  in  making  a  will  was  to  vest  in  her  a  larger  estate  than  she 
could  take  under  the  intestate  laws.  He  was  childless.  He  made  pro- 
vision that  in  case  a  child  should  be  bom  to  them  the  will  shouJa  be 


1060 

Digitized  by 


Google 


Penn.]  Vowinckel  v,  Patterson.  811 

null  and  void.  The  contingency  did  not  happen.  Surely  such  a  pro- 
vision does  not  evidence  that  liis  words  which  pass  a  fee-simple  were 
intended  onlv  to  pass  a  life  estate  to  his  widow. 

The  next  inquiry  is,  had  the  orphans'  court  jurisdiction  of  the  pro- 
ceeding in  partition  ?  The  plaintiff  contends  that  such  jurisdiction  was 
conferrec*  by  the  act  of  April  13,  1840,  P.  L.  320,  which  includes  all 
cases  of  testacy  "  wliere  the  course  of  descent  is  not  altered  by  the  pro- 
visions of  the  last  will  and  testament  of  the  decedent."  It  is  not  alleged 
that  any  other  statute  gives  that  court  jurisdiction. 

The  testatrix  had  eight  brothers  and  sisters,  and  she  devised  the  land 
to  six.  Under  the  intestate  law  each  of  the  heirs  would  be  entitled  to 
one-eighth  of  the  land ;  under  the  will,  each  devisee  is  entitled  to  one- 
sixth.  A  few  elementary  principles  dispose  of  the  question.  Purchase 
includes  every  other  method  of  coming  to  an  estate,  but  merely  that  by 
inheritance.  If  the  ancestor  devises  his  estate  to  his  heir  at  law  by 
will,  with  other  limitations,  or  in  any  other  shape  than  the  course  of 
descents  would  direct,  such  heir  shall  take  by  purchase.  But  if  a  man, 
seized  in  fee,  devises  his  whole  estate  to  his  heir  at  law,  so  that  the 
heir  takes  neither  a  greater  nor  a  less  estate  by  the  devise  than  he 
would  have  done  without  it,  he  shall  be  adjudged  to  take  by  descent. 
Even  this  rule,  in  England,  was  long  ago  aorogated  by  a  statute  which 
enacts  that  an  heir  to  whom  land  is  devised  by  liis  ancestor  shall  take 
as  devisee,  and  not  by  descent. 

The  principal  difterence,  in  effect,  between  the  acquisition  of  an 
estate  by  descent  and  by  purchase  consists  in  two  points:  1.  By  pur- 
chase, the  estate  acauires  a  new  inheritable  quality,  and  is  descendible 
t » the  owner's  blood  in  general,  and  not  the  blood  onlv  of  some  par- 
ticular ancestor;  and  2.  An  estate  taken  by  purchase  will  not  make  the 
heir  answerable  for  the  acts  of  the  ancestor,  as  an  estate  by  descent  will. 
And  the  intestate  law  of  Pennsylvania,  which  differs  from  the  common 
law  in  many  particulars,  provides  **  that  no  person  who  is  not  of  the 
blood  of  the  ancestors  or  other  relations  from  whom  any  real  estate  de- 
8cended,or  by  whom  it  was  given  or  devised  to  the  intestate,  shall,  in  any 
of  the  cases  before  mentioned,  take  any  estate  or  inheritance  therein." 

It  is  impossible  for  the  six  children  to  take  the  whole  of  the  estate 
except  by  virtue  of  the  devise.  Necessarily  they  hold  the  estate  by 
purcnase,  and  it  acquires  a  new  inheritable  quality.  The  course  of 
descent  was  broken,  altered.  Had  the  devise  been  made  to  strangers, 
they  would  have  taken  as  purchasers.  The  six  heirs  hold  precisely  in 
the  same  way,  for  their  title  is  the  will.  And  the  effect  on  the  legal 
course  of  descent  is  the  same  as  if  the  devise  were  to  strangers. 

Soon  after  the  enactment  of  April  13, 1840,  Gibson,  Ch.  J.,  remarked 
of  the  provision  relative  to  cases  where  the  descent  had  not  been 
altered,  that  it  "  was,  perhaps,  superfluous,  for  wherever  exactly  the 
same  interest  passes  by  the  law  that  would  pass  by  the  will,  the  devisee 
takes  by  descent,  and  the  testator  maybe  said,  in  language  strictly  tech- 
nical, to  have  died  intestate  as  to  the  particular  land,"  Selfridge'a 
Appeal^  9  W.  &  S.  55.  In  WoLtUb  Appeal^  41  Penn.  St.  502,  the  same 
justice  spoke  of  this  provision  as  unnecessary  and  amounting  to  nothing. 
These  aiata^  contemporaneous  with  the  enactment  of  the  statute, 
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though  Dot  authority,  show  how  quickly  the  great  jurist  saw  that  no 
devise  could  be  made  of  an  estate  different  from  that  which  would 
descend  to  the  heir  without  altering  the  course  of  descent. 

The  judgment  must  be  reversed  for  the  reason  that  the  orphans' 
court  had  no  jurisdiction  of  the  proceeding  for  partition. 

Judgment  reversed,  and  now  judgment  is  entered  for  the  defendant 


Buck  v.  Wilson  &  Co. 

October  4,  1886. 
Nbootiable  Instrument  —  Extinguishment  op  Debt  — Book  Aocoukt— Rm- 
MKR  Recoyert. 

A  promissorj  note  taken  for  the  whole  or  part  of  a  debt  wUl  onlj  opei&te  is 
an  extinguishment  of  it  if  so  intended  by  the  parties.* 

A  debt  due  upon  a  continuous  account  of  book  entries  made  in  the  ordinary  ooune 
of  dealing  is  entire,  and  cannot,  in  the  absence  of  an  agreement  to  that  effect,  be 
split  up  into  separate  and  distinct  demands  so  as  to  form  the  basis  of  several  sait&t 

It  is  against  the  policy  of  the  law  to  permit  a  party  to  recover  in  an  action  whit 
was  included  in  and  might  have  been  recovered  in  a  former  one. 

A.,  who  was  indebted  to  B.  on  a  book  account,  gave  five  several  notes,  which 
were  taken  and  held  as  concurrent  securities.  When  two  of  the  notes  fell  due  B. 
instituted  an  action  upon  the  account  declaring  the  goods  sold  and  delivered,  and 
filed  an  itemized  bill  of  particulars,  credit  being  allowed  for  the  amount  of  the 
notes  not  then  due.  In  that  action  the  verdict  was  for  plaintiff.  When  all  of 
the  remaining  three  notes  had  fallen  due  B.  brought  another  action  for  goods 
sold  and  delivered,  and  filed  a  copy  of  the  book  of  entries  the  same  as  contained  in 
the  former  action.  Indorsed  upon  the  naTr.  was  a  statement  that  the  claim  wbs 
for  the  portion  of  the  account  represented  by  the  hist  three  notes.  Meld,  B.  oonld 
not  recover  in  the  second  action. 

Error  to  the  court  of  common  pleas  of  Blair  county.  The  facts  are 
stated  in  the  opinion. 

Samvsl  S.  Blair ^  for  plaintiff  in  error.  There  was  no  agreement  for 
an  extension  of  the  time  of  payment  of  the  account  other  than  may  be 
implied  from  the  mere  receipt  of  the  notes.     These  notes,  therefore, 

f  resented  no  obstacle  to  a  recovery  of  the  whole  balance  on  the  accoant 
t  is  a  familiar  principle  that  the  receipt  of  the  debtor's  note  does  not 
discharge  the  debt  unless  it  be  so  agreed.  It  is  a  mere  concurrent  secu- 
rity. Weakly  v.  Bell^  9  Wr.  2S0.  There  is  no  implication  that  the 
creditor  agrees  to  give  time  for  the  payment  of  the  original  debt,  arising 
out  of  the  fact  that  he  takes  a  note  at  a  future  day  on  account  of  it. 
Shaw  &  Leigh  v.  The  First  Reformed  Presbyterian  Churchy  3  Wr. 
226.  The  whole  account  then  having  been  due  and  recoverable  in  the 
first  suit,  the  plaintiff  is  not  at  liberty,  either  out  of  a  spirit  of  coortecy 
or  any  other  spirit,  to  take  a  verdict  and  judgment  for  a  part  only  and 
sustain  a  subsequent  suit  for  another  part  of  the  account.  Mess  v. 
Ileehle^  6  S.  &  K.  57.  If  the  evidence  in  the  second  suit  would  have 
been  eoually  available  in  the  first  suit,  then  the  verdict  and  judgment 
in  the  nrst  is  an  absolute  bar  to  any  recovery  in  the  second.  Logan  v. 
Ca^ffray^  6  Cas.  177.  There  is  no  rule  of  legal  practice  of  higher  value 
than  that  which  arrests  the  strife  of  litigation  oy  declaring  that  one 
suit  and  judgment  is  an  end  of  controversy  as  to  all  matters  in  issue, 
and  which  ought  to  have  been  put  in  issue.     Rtissdl  v.  Langley^  7H- 

*  See  86  Eng.  Rep.  210. 

f  See  29  Eng.  Rep.  595;  62  How.  Pr.  346;  24  Fed.  Rep.  580;  2  Am.  Rep.  348. 
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608.  To  permit  a  party  to  recover  in  a  second  action  what  was  included 
in  and  might  have  been  recovered  in  the  first  action  would  be  against 
the  policy  of  the  law  and  unjust.  Brenner  v.  Mayer^  2  Out.  274. 
The  rule  is  not  to  be  relaxed  from  any  consideration  of  hardship.  He^^ 
V.  Heebie^  supra  ;  Logcm  v.  Cafray^  8V{pra. 

A.  A.  StevenSy  for  defendant  in  error.  If  parties  agree  that  a  debt 
shall  be  payable  in  installments,  they  have  severed  it  and  a  recovery  of 
one  installment  under  a  declaration  which  accounts  for  the  whole  debt 
does  not  bar  a  subsequent  suit  for  an  installment  not  due  when  the  first 
suit  was  brought.  Sterner  v.  Oower^  3  W.  &  S.  143.  Where  con- 
sideration was  to  be  paid  in  parts,  partial  payment  may  be  enforced 
without  involving  tne  whole  debt.  Logan  v.  Caffrey^  6  Cas.  201. 
Assumpsit  will  lie  for  money  to  be  paid  at  different  times  as  each  sum 
becomes  due.  Cooh  v.  Whorwood^  2  Saund.  338 ;  Ashford  v.  Hand^ 
Andrews,  270,  cited  in  Wilson  v.  Wilson^  9  S.  &  E.  429,  If  claims 
may  be  counted  on  separately  they  are  separate  causes  of  action,  and  a 
suit  for  one  cause  is  no  bar  to  the  other.  KiUion  v.  Wri-ght^  10  Cas. 
92 ;  Croft  v.  Steele^  7  Watts,  374.  What  the  contract  or  understandings 
was  at  the  time  the  notes  were  given  as  to  the  extension  is  to  be  proved 
as  a  fact,  dependent  for  its  existence  on  the  understanding  of  the  par- 
ties at  the  time.  Shaw  v.  Leigh^  3  Wr.  226.  Where  a  judgment  in  a 
former  trial  between  the  same  parties  is  relied  on  by  way  of  evidence 
as  conclusive  per  se^  it  must  appear  by  the  record  of  the  former  that 
the  particular  controversy  sought  to  be  concluded  was  necessarily  tried 
and  determined.  Packet  Co,  v.  SicJdeSy  5  Wall.  592.  Where  it  appears 
from  extrinsic  evidence  that  the  matter  was  properly  within  the  issue 
controverted  in  the  former  suit,  if  it  be  not  shown  that  the  verdict  and 
judgment  necessarily  involved  its  consideration  and  determination,  it 
will  not  be  conclusive.  lb. ;  CoLemarCs  Appeal^  12  P.  F.  S.  272 ;  Hawk 
V.  Bridemback,  5  S.  &  E.  204 ;  Sterner  v.  Ocywer,  3  W.  &  S.  143. 
When  it  appears  from  the  face  of  the  records  that  the  amount  sued  for 
was  not  due  and  payable  at  the  time  of  instituting  the  first  action,  and 
that  the  plaintiff  then  had  no  right  to  demand  it  in  the  first  action,  he 
may  recover  all  that  was  not  due  at  the  time  of  the  first  action  on  sub- 
sequent ones,  and  the  first  judgment  will  not  be  a  bar.  Kane  v.  Fisher ^ 
2  Watts,  253 ;  Sterner  v.  G&wer,  3  W.  &  S.  143  ;  Bull  v.  Hopkins,  7 
Johns.  22,  The  evidence  in  this  case  would  not  have  been  available  in 
the  first.  The  statement  of  claim  at  the  conclusion  of  the  narr.  was 
equivalent  to  a  bill  of  particulars,  and  nothing  could  be  recovered  there- 
under that  was  not  included  in  the  narr,  and  bill.  DUzer  v.  Beethoven 
Building  Ass.,  13  W.  N.  C.  165 ;  Oilpin  v.  Hohodly  5  Barr,  54.  The 
plea  of  former  recovery  is  composed  partly  of  law  and  fact,  is  a  mixed 
guestion^nd  where  there  is  any  connicting  testimony  is  always  for  the 
jury.  Wilson  v.  Wilson,  id. ;  MockweU  v.  Langley,  7  Harr.  509.  It 
was  competent  for  the  plaintiff  below  at  the  trial  in  this  case,  and  he 
did  show  that  at  the  first  trial  the  amount  claimed  in  the  present  suit 
was  not  claimed  or  included  in  the  former  suit,  but  on  the  contrary  was 
distinctly  excluded  because  it  was  not  due  and  payable,  and  was  not 
passed  upon  by  the  jury.  Carmony  v.  Hooker,  5  Barr,  309  (foot  of 
page),  310. 
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Clark,  J.  This  action  of  assumpsit  was  brought  by  W.  H.  "Wilfion 
&  Co.  against  Dr.  M.  J.  Buck,  on  a  book  account  for  goods  sold  and 
delivered.  The  defendant  gave  in  evidence  the  record  of  a  former 
action,  upon  which  judgment  had  been  rendered  in  favor  of  the  plain- 
tiflE,  and  under  the  plea  of  the  general  issue  defended  upon  the  ground 
of  a  former  recovery.  See  Pinly  v.  Hamdbesiy  6  Casey,  190.  The 
former  suit  was  also  an  action  of  dssumpsit  for  goods  sold  and  delivered, 
and  an  examination  of  the  particular  statement  of  the  plaintiffs  claim, 
filed  in  the  respective  suits,  snows  that  the  items  are  in  each  case  identical 
The  sales,  it  is  admitted,  were  on  thirty  days' credit;  the  last  item  in 
the  account  was  for  goods  sold  and  delivered  23d  April,  1884.  The 
first  suit  was  instituted  on  the  1st  July,  1884,  and  the  entire  daim  of 
theplaintiff  was,  therefore,  at  that  time,  due  and  payable. 

Tne  plaintiffs  contend,  however  that  on  the  1st  July,  1884,  their 
whole  account  against  the  defendant  amounted  to  $1,595.95 ;  that  the 
defendant  had  given  to  them  his  notes,  as  follows :  March  6,  18S4, 
at  three  months,  for  $225;  April  2,  1884,  at  two  months,  for  $100; 
April  10,  1884,  at  three  months,  for  $100 ;  April  2,  1884,  at  four 
months,  for  $125  ;  and  May  17,  1884,  at  sixty  days,  for  $267.65,  and 
that  the  payment  of-  the  account  was  thereby  extended,  according  to 
the  tenor  and  effect  of  the  several  notes. 

Deducting  the  credits  and  the  amount  of  these  notes,  the  balance  of 
the  account  on  the  1st  July,  1884,  was  $52.67,  and  the  plaintiffseay, 
that  the  suit  instituted  on  that  day  was  for  the  recovery  of  that  por- 
tion of  the  account  represented  by  this  balance  and  the  first  two 
of  the  notes  above  recited,  which  were  then  due  and  unpaid ;  that  the 
itemized  copy  of  account  filed  showed  a  balance  of  $52.67,  and  was 
accompanied  by  copies  of  the  two  notes  only.  The  verdict  and  judg- 
ment in  that  case  was  for  the  plaintiff  in  the  sum  of  $393. 30. 

The  present  action,  they  say,  is  brought  to  recover  that  portion  of  the 
account  represented  by  the  last  three  notes.  The  suit  is  not  upon  the 
notes,  it  is  for  goods  sold  and  delivered ;  a  copy  of  the  book  entries, 
properly  verified  by  the  oath  of  the  plaintiffs'  book-keeper,  is  filed,  and 
these  entries  are,  as  we  have  said,  precisely  the  same  as  were  contained 
in  the  former  suit ;  the  balance,  however,  which  the  account  discloee 
to  be  "  due  and  owing  thereon "  is  $875.46,  which  is,  as  the  accoont 
itself  shows,  the  amount  of  the  whole  five  notes  before  mentioned,  with 
the  interest  thereon,  and  the  $52.67,  whidi  with  the  first  two  notes  was 
embraced  in  the  previous  action.  The  plaintiffs'  claim  at  the  trial,  how- 
ever, notwithstanding  the  showing  of  the  account  and  of  the  accompany- 
ing affidavit,  was  for  that  part  oi  the  account  only  which  is  represented 
by  the  last  three  of  the  notes,  and  as  showing  this,  we  are  referred  to 
an  indorsement  on  the  narr,  to  that  effect. 

It  is  admitted  that  the  notes  were  neither  given  nor  received  in  pay- 
ment of  the  account ;  that  there  was  no  other  extension  of  time  on  the  cart 
of  the  plaintiffs  when  the  notes  were  given  than  was  to  be  implied 
from  their  receiving  them.  Mr.  Wilson,  the  plaintiff,  testified  that  they 
were  not  considered  as  a  payment  until  they  were  paid.  "  They  weren  t 
taken,"  he  says, "  as  a  settlement  of  the  account,  because  they  werenH 
paid ;  they  were  charged  back  to  his  account,  the  same  as  you  would 
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take  a  check  ;  if  the  check  is  good  it  is  all  riffht."  A  promissory  note, 
taken  for  the  whole  or  part  of  a  debt,  will  on^  operate  as  an  extinguish- 
ment of  it,  if  so  intended  by  the  parties.  The  notes  did  not,  therefore, 
discharge  the  original  debt,  evidenced  by  the  account,  they  were  taken 
merely  for  convenience  and  as  concurrent  securities  only. 

A  debt  due  upon  a  continuous  account  of  book  entries  made  in  the 
ordinary  course  of  dealing  is  entire.;  it  cannot,  without  agreement  to 
that  effect,  be  split  up  into  separate  and  distinct  demands,  so  as  to  form 
the  basis  of  several  suits;  if  divisible  into  two  parts,  it  may  on  the 
same  principle  be  divided  into  as  many  parts  as  it  contains  distinct  items 
of  charge,  and  no  one  would  suppose  that  an  action  might  be  instituted 
on  every  item  in  a  book  account.  It  is  undoubtedly  true,  however,  that 
if  parties  contract  that  a  debt  shall  fall  due  and  be  payable  in  install- 
ments they  have  severed  it,  and  distinct  recoveries  may  be  had  for  the 
several  installments  in  portions  of  the  debt,  according  to  the  agreement, 
without*involving  the  whole  debt ;  but  when  the  consideration  is  fully 
executed  and  there  is  no  stipulation  of  severance  the  obligation  to  pay 
is  ordinarily  indivisible  and  entire.  Sterner  v.  Oower^  3  W.  &  S.  143 ; 
Logan  v.  Oaffre^  6  Casey,  196. 

In  this  case,  however,  it  is  not  pretended,  as  we  have  said,  that  there 
was  any  actual  or  express  agreement  to  this  effect.  Mr.  Wilson  him- 
self says  there  was  "  no  special  agreement "  about  extending  the  account 
more  than  was  implied  in  taking  the  notes;  that  the  notes  were  cred- 
ited in  the  account  and  charged  back  if  not  paid ;  tiiey  can,  therefore, 
neither  be  regarded  as  effecting  payment  of  the  debt  nor  an  extension 
of  the  time  of  payment.  For  "  where  a  creditor  takes  from  his  debtor 
a  note  payable  at  a  future  day  on  account  of  his  claim,  the  law  raises 
no  implication  that  he  agrees  to  give  time,  until  the  maturity  of  the 
note,  for  the  payment  of  the  original  debt ;  but  the  Agreement  must  be 
proved  as  a  fact  dependent  upon  the  understanding  of  theparties  at  the 
time  when  the  security  was  given."  Shaw  v.  Churchy  3  Wr.  226.  See, 
also.  Weakly  v.  Bell,  9  Watts,  273 ;  Bank  v.  Poiiua,  10  id.  150.  When 
the  cause  of  action  is  the  same,  a  former  judgment,  in  a  suit  between 
the  same  parties,  though  an  inadequate  one,  is  a  bar  to  a  second  recovery. 
Finney  v.  Barnes,  17  Conn.  420.  So,  an  action  brought  for  a  part  of 
an  entire  and  indivisible  demand  and  a  recovery  therein  will  bar  a  sub- 
sequent suit  for  the  residue  of  the  same  demand.  liendavogle  v.  Cocks, 
19  Wend.  207.  See,  also.  Staples  v.  GoodrvGh,  21  Barb.  317 ;  Warner 
V.  Comings,  6  Cush.  103 ;  Lewis  v.  Lecompte,  42  111.  303. 

There  can  be  no  question,  under  the  evidence,  that  on  July  1,  1884, 
if,  in  case  of  the  threatened  insolvency  of  the  defendant,  the  plaintiffs 
had  desired  to  collect  the  whole  debt  they  might  have  done  so ;  the 
entire  claim  and  demand  of  the  plaintiffs  was  then  due  and  unpaid  and 
they  had  the  undoubted  right  to  sue  for  and  recover  it.  It  is  equally 
clear  that  the  plaintiffs  had  a  right  in  the  first  suit  to  proceed  upon  the 
two  notes  then  due,  which  they  then  held  as  concurrent  or  cumulative 
securities;  but  they  proceeded  also  upon  the  account,  declaring  for 
goods  sold  and  delivered,  and  filed  an  itemized  statement  or  bill  of  par- 
ticulars embracing  every  item  of  charge  in  the  account  filed  in  the 
pi-esent  case.     Ii  they  allowed  credit  upon  it,  to  which  the  defendants 
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were  not  entitled,  and  in  consequence  failed  to  recover  as  nmch  asthey 
were  in  fact  entitled  to  recover,  their  failure  must  be  attributed  to  a 
misapprehension  as  to  the  effect  of  such  a  proceeding,  but  in  our  view 
of  the  case  they  are  certainly  barred  from  recovering  in  a  second  suit 
for  the  same  subject-matter  embraced  in  the  first.  To  permjt  a  party 
to  recover  in  a  second  action  what  was  included  in  and  might  have  been 
recovered  in  the  first  would  be  against  the  policy  of  the  law  and  imjust, 
because  it  would  harass  a  defendant  and  expose  him  to  double  eoets. 
Brermer  v.  Mayer ^  2  Out.  274 ;  He%%  v.  HeebUy  6  S.  ife  E.  57. 
The  judgment  is,  therefore,  reversed. 


Appeal  of  Hamburg  Bank  bt  al. 

October  4,  1886. 

Truster  —  Surcharge  —  Account  —  Orphans'  Court  —  Jurisdictioii. 

C,  who  held  two  mortgages  against  D.,  assigned  them  to  E.;  later  G.  died, 
and  E.  was  made  his  administrator ;  he  filed  an  account  by  which  the  estate 
appeared  to  be  insolvent ;  exceptions  were  filed  because  E.  had  not  charged  him- 
self with  the  two  mortgages,  which  it  was  alleged  had  been  assigned  for  the 
purpose  of  collection  only,  with  the  understanding  that  if  the  money  secured 
by  them  were  collected  in  the  life-time  of  C.  it  was  to  be  paid  over  to  him,  hut 
if  not  collected  till  after  his  death  it  was  to  be  paid  over  to  the  sisters  tod 
brothers  of  E.  C.  died  before  the  collection  of  the  sums  so  secured.  EM,  if 
the  trust  in  favor  of  the  sisters  and  brothers  existed,  the  orphans'  court  had  no 
jurisdiction  of  it;  further,  E.  could  not  be  compelled  to  account  in  the  orphans* 
court  for  the  fund  secured  by  the  mortgages  till  the  trust  be  stricken  dowji, 
which  could  only  be  done  at  the  instance  of  the  creditors  of  C. 

Appeal  from  the  decree  of  the  orphans'  court  of  Berks  county.  The 
facts  are  stated  in  the  opinion. 

W.  D,  Horning  and  77.  WUlis  Bland^  for  appellants.  F.  R.  ScheU 
and  H.  E.  Wright^  Jr.^  for  appellees. 

Sterrett,  J.  Exceptions  having  been  filed  by  creditors  and  others 
to  the  account  of  Benjamin  B.  Trexler,  administrator  of  the  estate  of 
Nathan  Trexler,  deceased,  an  auditor  was  appointed  by  the  orphans' 
court  to  pass  upon  the  same,  restate  the  account,  if  necessary,  and 
distribute  the  balance.  The  duty  of  the  auditor  under  this  appoint- 
ment was  two-fold.  1st.  To  ascertain  the  correct  balance  aue  bj 
accountant;  and  2d.  To  distribute  the  same  among  the  parties  entitled 
thereto.  It  is  only  to  the  former  branch  of  his  duty  that  any  question 
arises  on  this  appeal.  As  to  the  parties  who  are  entitled  to  participate 
in  the  distribution  of  the  balance  that  may  be  found  due  by  the 
accountant ;  there  appears  to  be  no  controversy. 

One  of  the  exceptions,  and  the  only  one  involved  in  this  contention, 
was  that  accountant  should  be  charged  with  the  proceeds  of  the  Leieen- 
perger  mortgages,  one  for  $3,780,  and  the  other  for  $709.50,  both  of 
which  were  assigned  by  the  intestate  to  his  son,  the  acoonntaut,  and 
collected  by  him.  It  was  alleged  by  exceptants  that  the  mor^^ 
were  assigned  solely  for  the  purpose  of  collection,  with  the  distinct 
understanding  that  if  accountant  succeeded  in  collecting  them  m  his 
father's  life-time  the  proceeds  should  be  paid  to  him ;  if  not,  they 
should  be  accounted  for  as  assets  of  his  estate.     It  is  conceded  Uiat 
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accountant  collected  the  debts  secured  by  the  mortgages,  and  has  since 
died,  without  having  accounted  for  the  proceeds.  The  burden,  of 
course,  was  on  the  exceptants  to  show  that  the  assignment  was  not 
intended  to  invest  accountant  with  the  absolute  ownership  or  title  to 
the  mortgages  in  his  own  right,  but  only  in  trust  for  the  purpose 
stated. 

Accountant's  mother  and  sister,  having  first  assigned  their  respective 
interests  in  the  estate  and  executed  releases  to  tne  administrator  de 
bonis  non,  were  called  by  exceptants  and  testified  in  relation  to  the 
assignment  of  the  mortgages  and  the  purpose  for  which  it  was  made. 
On  their  testimony  in  connection  with  that  of  other  witnesses  the  learned 
auditor  found  in  favor  of  exceptants,  and  accordingly  surcharged 
accountant  with  the  proceeds  of  the  mortgages  and  interest,  amounting 
in  all  to  $5,547.36,  ascertained  the  balance  Sue  by  him  and  distributed 
the  same.  The  orphans' .  court,  however,  held  that  accountant  being 
dead  at  the  time  oi  hearing  before  the  auditor,  his  mother  and  sister 
were  incompetent  to  testify  that  the  assignment  was  executed  merely 
for  the  purpose  of  facilitating  the  collection  of  the  mortgages  and  not 
with  the  view  of  transferring  title  absolutely  to  accountant.  We  are 
not  prepared  to  say  there  was  any  error  in  this  ;  but  assuming  for  the 
sake  of  argument  that  the  witnesses  in  question  were  competent,  their 
testimony  establishes  a  special  trust  that  is  not  cognizable  in  the  orphans' 
court,  and  for  that  reason,  if  no  other,  there  was  no  error  in  sustaining 
the  exceptions  to  the  auditor's  report.  As  to  the  disposition  account- 
ant agreed  to  make  of  the  mortgage  money  when  collected,  the  sub- 
stance of  their  testimony  is  that  if  Benjamin,  the  accountant,  collected 
the  money  in  his  father's  life-time,  he  was  to  pay  it  to  him.  If  he  col- 
lected it  after  his  father's  death,  he  was  to  pay  it  to  his  brothers  and 
sisters  in  equal  shares.  The  exact  language  of  Mary  Trexler,  as  we 
find  it  on  the  record,  is :  *'  My  father  saicf  to  him,  Benjamin,  that  if 
he  collected  the  mortgages  in  his  life-time  he  would  have  to  pay  the 
money  over  to  him,  my  father;  and  if  he,  my  father,  didn't  live,  he 
woula  have  to  pay  it  out  to  his  brothers  and  sisters.  This  was  at  the 
time  the  assignments  were  made ;  that  is,  my  father  said  this  in  the 
morning,  when  the  assignments  were  made  in  the  evening  of  the  same 
day.  Benjamin  said  he  would  pay  it  over."  The  widow,  Mrs.  Lydia 
Trexler,  testified  as  follows :  "  I  was  present  when  my  husband  assigned 
the  mortgages  to  Benjamin.  After  the  mortgages  were  assigned  he, 
Benjamin,  said  to  me  the  mortgages  were  assigned  to  him  for  collection. 
He  said  that  he,  Benjamin,  was  to  pay  the  money  back  to  his  brothers 
and  sisters,  and  if  he  would  collect  it  in  his  father's  life-time,  he  would 
have  to  pay  it  to  him."  The  learned  auditor  also  found  as  a  fact  that 
the  assignor  of  the  mortgages  intended  to  create  a  trust  for  the  benefit 
of  his  children  in  case  the  money  was  not  collected  in  his  life-time. 

It  is  conceded  the  assizor  of  the  mortgages  died  before  they  were 
collected.  If  an  alternative  trust,  such  as  was  testified  to  by  the  wit- 
nesses and  found  by  the  auditor,  was  created,  it  necessarily  follows  that 
accountant  held  the  proceeds  of  the  mortgages  not  in  trust  for  his 
father's  estate,  nor  for  his  father's  creditors,  but  in  trust  for  his  brothers 
and  sisters.    If  the  assignment  was  made  for  the  purpose  of  hindering^ 
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delajjdng  or  defrauding  his  creditors,  they  are  the  only  parties  who  can 
assail  it.  His  widow  and  heirs  cannot  question  its  validity ;  nor  can 
the  trustee  be  cofnpelled  to  account  in  the  orphans'  court  until  the  trust 
is  first  stricken  down,  at  the  instance  of  the  assignor's  creditors,  as  a 
fraud  upon  them  to  the  extent  of  their  respective  claims.  This  has  not 
been  done;  and  we  think  there  was  no  error  in  holding  that  the  court 
had  no  jurisdiction  of  a  trust  created  by  accountant's  intestate  in  favor 
of  his  children. 
Decree  affirmed  and  appeal  dismissed  at  the  costs  of  appellants. 


Eeadino  FmB  Insubahob  and  Tbust  Company,  Guabdian,  bic,  t^. 

RiEOBL. 

October  4,  1886. 

Mabriaoe  —  Reputation  —  Cohabftation  —  Iixicrr   Relation  —  CmnTLATmi 

EVIDKNCE. 

Cohabitation  and  reputation  alone  are  not  equivalent  to  a  marriage,  they  are 
merely  circumstances  from  which  it  maj  sometimes  be  presumed,  and  this  pre- 
sumption maj  be  rebutted  bj  other  facts  and  circumstances. 

Wnen  the  relation  between  a  man  and  woman  has  been  of  an  illicit  character 
in  its  conunencement,  cohabitation  and  reputation  are  not  sufficient  to  estabHidi 
a  marriafi^,  there  must  be  proof  of  subsequent  actual  marriage;  this,  because  the 
unlawful  relation  is  presumed  to  have  been  continued. 

Where  a  woman  lives  with  B.  as  his  mistress,  and  subsequently  and  during  the 
life  of  B.  lives  with  C.  in  the  same  manner,  and  upon  the  death  of  C  endeavors 
to  establish  with  him  the  relation  of  husband  and  wife,  because  of  reputation  and 
cohabitation,  reputation  of  marriage  with  B.  based  upon  cohabitation  with  him 
and  upon  statements  made  by  him,  would  tend  to  strengthen  the  possibility  that 
her  relations  with  C.  had  been  formed  meretriciously. 

Appeal  from  the  decree  of  the  orphans'  court  of  Berks  county.  The 
facts  are  set  forth  in  the  opinion. 

Bland  <&  DeWra  and  haac  Hiester^  for  appellant.  The  finding  of 
facts  by  an  auditing  judge  will  not  be  set  aside  except  for  plain  error,  and 
when  the  testimony  is  conflicting,  this  court  will  not  reverse.  But  this 
court  has  uniformly  held  that  when  the  questions  decided  grow  out  of 
inferences  from  clearly  proved  facts  or  conclusions  derived  Sx)m  reason- 
ing, the  report  has  not  tne  same  weight.  SprovWs  Appeal^  71  Penn. 
St.  137  ;  PhiUip's  Appeal,  68  id.  130  ;  Ruiz's  Appeal,  100  id.  75.  The 
question,  therefore,  is  whether  a  marriage  should  be  inferred  from  the 
facts  shown.  Marriage  is  regarded  in  this  State  as  a  civil  contract,  and 
is  provable  in  all  civil  actions  by  cohabitation,  reputation,  acknowledg- 
ment of  the  parties,  reception  of  the  family,  and  any  other  circum- 
stances from  which  it  may  be  inferred.  Lehigh  Valley  Ji,  B.  Co.  v. 
Hall,  61  Tenn.  St.  361 ;  Semer  v.  Bower,  1  P.  &  W.  450 ;  ThomddL 
V.  Morrison,  25  Penn.  St.  336 ;  Hanna  v.  Phillips,  1  Gr.  253  ;  Ouar- 
dians  gf  the  Poor  v.  Nathans,  2  Brewst.  149  ;  PhysicKs  Estate,  2  id. 
179 ;  nicking^ s  Appeal,  id.  202 ;  Chambers  v.  Dickson,  2  S.  cfe  R.  475; 
Vvncenfs  Appeal,  60  Penn.  St.  228.  Reputation  consists  of  the 
speech  of  the  people  who  have  an  opportunity  to  know  the  parties,  to 
be  proved  by  them.  Com.  v.  Stump,  3  P.  F.  S.  132.  The  best  evi- 
dence  of  a  reputation  is  that  it  never  was  discussed  or  questioned  in  the 

*  See  H<vrbe€k  v.  Hivrbeck,  5  East.  Bep'r,  786. 
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oommimitj.  The  admissions  of  the  party  to  the  fact  of  marriage  are 
entitled  to  great  weight,  while  denials  are  entitled  to  but  little  con- 
sideration. Greenmoalt  v.  MoEnalley^  85  Penn.  St.  352.  The  recep- 
tion by  the  respective  families  is  conclusively  established.  Though 
Bibblers  choice  of  a  wife  was  not  satisfactory  to  his  family,  they  posi- 
tively, expressly  and  frequently  reco^izea  the  marriage  relation  as 
above  shown.  General  reputation,  which  the  conduct  of  the  parties 
established,  may  be,  with  cohabitation,  primary  evidence  of  marriage. 
A  fortiori  is  family  reputation  of  marriage  authoritative  in  such  case. 

1  Whart.  Ev.,  §  84;  ElacTcburn  v.  Crwwfords,  3  Wall.  175  ;  Senserv. 
Bower,  1  P.  &  W.  450 ;  PhysicKs  EstaU,  2  Brewst.  179.  Declara- 
tions,  part  of  the  res  gestoij  are  evidence  to  show  the  relation  of  the  par- 
ties to  each  other.  1  Whart.  Ev.,  §  259 ;  PotU  v.  Everha/rty  26  Penn.  St 
493;  Kimmd  v.  MoRight,  2  id.  38;  Jone%  v.  Brovyivfidd,  id. 
65 ;  Reea  v.  LivingstoMj^l  id.  113 ;  EUis  v.  Chiggenheim,  20  id.  287 ; 
Po9ten8  V.  Postensj  3  W .  &  S.  127;  Eoch  v.  Bowell,  6  id.  350.  "The 
fact  that  a  woman  cohabited  with  and  spoke  of  a  man  as  her  husband 
is  sufficient  to  bar  her  claim  to  tlie  estate  of  another  man  whom  she 
claimed  to  have  married  during  the  life-time  of  the  former."  Adose  v.  . 
Eossitj  1  Pears.  304 ;  Thompson  v.  Thompson,  10  Phila.  131 ;  Eenley 
Y.  Eenley,  2  Y.  207;  Heffner  v.  Heffner,  23  Penn.  St  104;  OriffiUi 
V.  Smith,  1  Clark,  479.  "  Where  the  iiBstimony  of  one  of  the  parties 
to  an  alleged  contract  of  marriage  shows  that  there  was  no  contract  by 
words  *  i/nprcBsenU,^  all  other  evidence  on  the  subject  is  of  no  import- 
ance." Tholetfs  Appeal,  12  Norr.  36.  "  A  relation  between  a  man  and 
a  woman,  which  was  illicit  at  the  commencement,  is  presumed  to  con- 
tinue so  until  proof  of  change,  and  a  marria^,  therefore,  will  not  be 
presumed  from  cohabitation  and  reputation  wnere  the  relation  between 
the  parties  was  of  an  illicit  origin,  in  the  absence  of  proof  of  a  subse- 
quent actual  marriage."  Hwnus  Appeal,  6  Norr.  294.  "  Where  there  is 
no  proof  of  actual  marriage,  cohabitation  and  reputation  are  necessary  to 
^ound  a  presumption  of  marriage ;  proof  oi  cohabitation  alone  is 
insufficient^'  Com.  v.  Stwmp,  3  r .  F.  S.  132.  "  Both  reputation  and 
cohabitation  must  be  shown  to  establish  the  presumption  oi  a  marriage 
in  fact."  Smyth's Estale,  1  Leff.  Gaz.  E.  210.  "The  repute  of  mar- 
riage must  be  general ,  the  conduct  of  the  parties  must  be  such  as  to 
make  almost  any  one  infer  that  they  were  married."  Bichin^s  Appeal, 

2  Brewst  202.  "  A  man^may  live  with  his  kept  mistress  in  such  a  way 
as  to  create  a  kind  of  repute  of  marriage  among  some  persons.  He  may 
even,  to  gratify  her,  allow  himself  to  "Sa  held  out,  or  hold  himself  out, 
to  her  friends  and  acquaintances  as  her  husband ;  mav  recognize  the 
fruit  of  the  connection  as  his  children,  and  manif^  affection  and  ten- 
derness toward  them  and  yet  the  evidence  may  fall  far  short  of  that  which 
ought  to  satisfy  the  mind  that  there  was  an  actual  agreement  to  form 
the  relation  of  husband  and  wife."  Per  Sharswood,  J.,  Bicking^s 
Appeal,  2  Brewst  202.  See,  also,  Yardley's  Estate,  75  Penn.  St  207 ; 
Etill  V.  Sill,  32  id.  611 ;  Brinclde  v.  BrvnckU,  12  Phila.  232 ;  Tholey's 
Estale,  93  Penn.  St  36. 

H.  0.  Schroder  and  Ermentrout  cfe  Ruhl,  for  appellee.    The  law 
iavors  the  l^ality  of  marriage,  and  will  not  uselessly  bastardize  issue. 

1069  r^  T 

Digitized  by  VjOOQIC 


820  Thb  Eastebn  Rkpobteb.  [Penn. 

The  preeumption  of  law  is  always  in  favor  of  innocence.  That  which 
in  law  and  equity  a  man  ought  to  do  is  considered  done.  Public 
cohabitation  of  parties  as  husband  and  wife  is  presumptive  proof 
of  a  valid  marriage  and  becomes  conclusive  proof  of  marriage  when 
not  distinctly  proved  that  the  parties  did  not  intend  to  contsract 
matrimony.  Montague  v.  Mantagruey  2  Addams,  375.  For  cohabi- 
tation is  presumed  to  be  lawful  till  the  contrary  appears,  and  in 
({aestions  of  marriage  and  of  legitimacy  where  children  are  concerned, 
the  presumption  of  law  is  in  favor  of  innocence.  Senser  v.  Bowery  1 
Penn.  St.  450 ;  2  Greenl.  Ev.,  §  462.  In  the  case  of  ecyial  conflicting 
presumptions,  the  one  in  favor  of  innocence  must  prevail.  In  all  dvu 
cases  involving  the  right  of  property,  the  fact  of  marriage  may  be 
proved  by  long-continued  cohabitation  and  reputation.  ThorncCell  v. 
Morrisorij  1  Casey,  326.  Even  where  the  relation  is  shown  to  have 
been  illicit  at  its  commencement,  and,  therefore,  raised  no  presumption 
of  marriage,  yet  if  there  is  proof  of  a  change  in  the  character  oi  tiie 
relation,  and  a  marriage  in  fact,  this  marriage  in  fact  can  be  proven  by 
acts  of  recognition,  continued  matrimonial  cohabitation,  and  general 
reputation  from  which  marriage  can  be  inferred  under  the  decisions. 
Physick^a  Estate,  2  Brewst.  179,  and  Hunfa  Appeal^  5  Norr.  294; 
Mibhard  v.  Brehm,  73  Penn.  St.  140.  A  marnage  in  fact  does  not 
mean  a  marriage  by  a  priest,  minister  or  justice,  but,  as  was  said  by 
Judge  BiDDLE,  can  be  presumed  from  the  actions  of  the  parties,  etc 
Also  mde  Husband's  Married  "Women,  Taylor* s  case,  page  i\  ei 
seq.  The  evidence  in  this  case  is  of  two  kinds  —  circumstantial  and 
direct  or  positive  :  the  circumstantial,  that  which  proves  marital  cohabi- 
tation and  reputation,  circumstances  from  which  a  marriage  may  be 
presumed.  For  civil  purposes,  reputation  and  cohabitation  are  suffi- 
cient evidence  of  marriage.  This  principle  of  law  is  well  established 
by  the  following  authorities :  Senaer  v.  Bower ^  1  P.  &  W.  450 ;  TTuymr- 
ddl  V.  Morrison,  25  Penn.  St.  326 ;  Lehigh  VaUey  E.  R.  Co.  v.  Hall, 
61  id.  361 ;  Hanna  v.  Fhilij>s,  1  Gr.  253 ;  Oua/rdiwas  (ff  Poor  v. 
Nathans,  2  Brewst.  149 ;  Biching^s  Appeal,  id.  202  \Phy8icKs  Estate, 
id.  179 ;  Brice^s  Estate,  2  W,  N.  C.  112.  The  direct  and  positive  proof 
consists  of  his  declarations  that  she  was  his  wife  —  Physich^s  Estate,  2 
Brewst.  179,  auditor's  report,  confirmed  by  supreme  court — and  this, 
toother  with  proof  of  cohabitation  rfnd  reputation,  is  most  satisfactory 
evidence  of  an  actual  marriage.  Vmcenfs  Appeal,  10  P.  F.  S.  235. 
In  Com.  V.  Litzenherger,  the  court  sa^  :  "  The  husband's  declarations 
and  admissions  that  tne  coniplainant  is  his  wife  will  sustain  a  proceed- 
ing for  desertion ;"  and  in  Mill  v.  Hill,  8  Casey,  511,  his  declarations 
that  she  is  not  his  wife  are  not  admissible  to  disprove  the  marriage. 

Mebotjb,  Ch.  J.  This  is  an  appeal  from  a  deci'ee  setting  off  $300 
worth  of  property  to  the  alleged  widow  of  Jacob  R.  Eiege^  deceased. 
Whether  the  appellee  was  ever  his  lawful  wife  is  the  question  in  the 
case. 

It  is  clearly  proved  that  they  lived  and  cohabited  together  for  several 
years.  She  gave  birth  to  a  child  which  he  claimed  and  recognized  to 
be  his.  There  is  evidence  that  at  times  he  declared  she  was  nis  wife 
and  introduced  her  as  such.    On  one  occasion  when  he  conveyed  some 
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real  eetate  she  joined  in  the  deed  as  his  wife.  At  other  times  when 
asked  whether  he  was  married  to  her,  he  would  give  evasive  answers 
neither  admitting  or  denying  that  he  was  or  was  not.  At  the  time  the 
child  was  born,  Kebecca  Forney  swears  they  were  not  married.  That 
witness  asked  each  of  them  about  that  time.  ^^  He  said  he  was  not 
married ;  that  he  would  take  her  for  a  housekeeper."  ^'  He  said  he 
would  never  marry  her."     "  She  said  she  was  long  ago  married." 

At  other  times  the  appellee  spoke  of  him  as  her  husband.  Mrs.  Dr. 
Rhoads,  however,  testines,  after  Eiegel  and  the  appellee  had  lived 
together  for  some  time,  that  the  latter  "  complained  to  her  that  he  would 
not  marry  her.  She  blamed  his  sister  for  being  opposed  to  his  marrv- 
ing  her.  She  said  whenever  she  would  ask  him  to  marry  her  he  would 
say,  *  I  eannot ;  my  sisters  don't  want  you  in  the  family."  Witness 
further  testified,  the  appellee  said  ^'  she  told  Jacob  Riegel  to  get  himself 
another  housekeeper  if  ne  would  not  marry  her." 

The  whole  evidence  discloses  quite  a  difEerence  of  opinion  in  the 
minds  of  their  neighbors  as  to  whether  they  were  married.  It  was  so 
uncertain  that  there  appears  to  have  been  much  talk  questioning  it  while 
they  were  living  togetner.  The  evidence  does  not  show  any  actual 
marriage,  nor  any  well-recognized,  general  reputation  that  they  were 
married. 

Soon  after  the  death  of  Riegel  and  before  his  funeral,  Ressler  swears 
he  was  at  her  house  and  said  to  her,  ''you  know  there  are  rumors  on  the 
streets  that  you  and  Jacob  Riegel  were  not  married  ? "  and  she  answered, 
*'if  we  ain't  married,  I  was  true  to  him  all  the  time  we  lived  together." 

She  was  afterward  called  and  testified  in  her  own  behalf.  She  denied 
generally  that  she  had  such  a  conversation  with  Mrs.  Rhoads,  and  swore 
that  she  did  not  tell  her  that  she  said  to  Jacob :  ^*  If  you  don't  want  to 
marry  me,  then  get  yourself  another  housekeeper."  She  did  not  spe- 
cifically deny  other  portions  of  Mrs.  Rhoads'  evidence  equally  as  strong 
and  expressive  that  no  marriage  existed,  nor  did  she  deny  having  used 
the  language  testified  to  by  Kessler.  She  did  not  swear  that  she  was 
ever  married  to  Riegel  or  that  there  was  any  agreement  between  them 
under  which  they  lived  together  as  husband  and  wife.  On  the  argu- 
ment of  the  case  in  the  court  below,  it  appears  by  the  opinion  of  the 
court  that  the  appellant  asked  why  she  was  not  examined  with  reference 
to  her  marriage  with  the  decedent.  The  answer  was  that  she  was  called 
and  testified  only  in  rebuttal  The  learned  judge  says :  ^^  The  question 
why  she  was  not  called  and  did  not  testify  in  cmef  still  remains  unan- 
swered, and  I  submit  that  I  am  not  able  to  answer  it." 

We  think  the  easy  and  correct  solution  of  this  question  is  to  infer 
she  was  not  called  in  chief  to  testify  to  an  alleged  marri^  with  Riegel 
by  reason  of  her  known  inability  to  testify  to  any  fact  sufficient  to  prove 
a  marriage. 

Undoubtedly  they  lived  together  for  a  long  time  under  circumstances 
sufficient  to  prove  intimate  sexual  relations,  but  cohabitation  and  repu- 
tation alone  are  not  marria^.  They  are  merely  circumstances  from 
which  a  marriage  may  sometimes  be  presumed.  It  is  a  presumption,  how- 
ever, that  may  be  rebutted  by  other  facts  and  circumstances.  jBunfa 
Appealj  86  Penn.  St.  294.    When  the  relation  between  a  man  and  a 
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woman  living  together  is  illicit  in  its  commencement  it  is  presumed  to 
60  continue  until  a  changed  relation  is  proved.  Without  proof  of  siilh 
sequent  actual  marriage  it  will  not  be  presumed  from  contmned  cohab- 
itation and  reputation  of  a  relation  between  them  which  was  of  illicit 
origin.     Id. 

Here  the  evidence  establishes  with  sufficient  certainty  that  in  its 
inception  the  relation  between  the  appellee  and  Riegel  was  illicit,  and 
there  is  no  sufficient  evidence  to  create  a  l^al  presumption  of  any  sub- 
sequent marriage.  In  arriving  at  this  conclusion  we  do  not  doubt  the 
correctness  of  tne  law  as  declared  in  Rioha/rd  v.  Brehm^  73  Penn.  St. 
140,  and  numerous  kindred  cases.  Many  times  marriage  may  be  proved 
by  acts  of  recognition,  continued  matrimonial  cohabitation  and  general 
reputation.  Ifere,  however,  the  evidence  falls  far  short  of  satisfying 
the  mind  that  there  was  ever  any  actual  agreement  to  form  the  relation 
of  husband  and  wife. 

There  is  another  feature  in  the  case  which  if  proved  would  establish 
that  she  is  the  wife  of  another  man,  who  is  still  living. 

The  appellant  ^ve  evidence  tending  to  prove  that  before  the  appellee 
formed  any  relations  with  Riegel,  she  hved  and  cohabited  witn  one 
Jeremiah  Kibble,  and  was  reputed  to  be  his  wife,  and  he  is  still  living. 
Some  eight  witnesses  testify  that  Ribble  and  she  were  living  together, 
and  keeping  house,  and  reputed  to  be  husband  and  wife.  Four  of  these 
witnesses  were  neighbors,  living  on  the  same  street  with  them.  One 
was  a  cousin  of  the  appellee  and  three  of  them  were  brothers  of  Ribble, 
Two  of  the  brothers  testify  that  he  told  them  he  and  she  were  married, 
and  were  living  together  or  keeping  house. 

The  evidence  of  cohabitation  and  reputed  marriage  with  Ribble,  dur- 
ing the  time  she  lived  with  him,  is  of  the  same  general  character  as 
that  given  to  prove  the  subsequent  relations  between  her  and  Riegel, 
but  that  time  was  of  much  shorter  duration. 

She  swears  she  never  lived  with  Ribble  as  his  wife.  If,  in  fact,  she 
lived  and  cohabited  with  him  as  his  mistress,  the  reputation  proved, 
and  his  declaration  would  not  make  her  his  wife.  They  would  not 
be  sufficient  to  establish  the  existence  of  a  valid  marriaee  with  him. 
They  do,  however,  tend  to  strengthen  the  probability  that  she  may 
have  formed  the  same  kind  of  meretricious  relation  with  RiegeL  The 
evidence  of  any  marriage  with  him  is  too  weak  and  uncertain  to 
establish  that  relation,  and  the  learned  judge  erred  in  holding  other- 
wise. 

Decree  reversed  at  the  costs  of  the  appellee,  the  confirmation  of  the 
appraisement  to  her  is  taken  off,  the  exceptions  thereto  are  sustained, 
and  the  appraisement  is  set  aside. 


Lev  AN  V.  MiLLHOLLAND. 

October  4.  1886. 

AonoH—PABTiBs—JoiNDBR—DBOEDENT— Debts— Real  EerrATB— CHAseiNe 
— JuDGicBNT — VALmmr — Return  —  Ck)MCLU8rvENBSs  —  Contbadiotion  — 
Sale — Decree. 

A.,  who  was  indebted  to  B.,  devised  his  real  estate  to  certain  of  his  rriatiTesL 
After  the  death  of  A.,  B.  instituted  an  action  against  the  administrator  of  A.» 
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c,  t  a,, to  recover  the  amount  of  his  claim,  and  joined,  as  defendants,  the  devisees 
under  the  will.  Judgment  was  eventuidlj  entered  in  the  action  in  favor  of  B., 
and  execution  issued  thereon,  and  the  real  estate  of  A.  was  sold.  MM,  that 
while  the  correct  practice  under  the  act  of  1884  to  charge  the  real  estate  of  A. 
with  the  payment  of  his  debt  would  have  been  to  have  followed  the  chuinel  set 
out  in  the  case  of  Atherton  v.  Atherton,  2  B.  112,  yet,  the  course  pursued,  beiufi" 
but  an  error  in  practice,  which  might  have  been  corrected,  but  which  pass^ 
unnoticed,  did  not  affect  the  validity  of  the  judgment. 

In  ejectment  brought  by  certain  of  the  devisees  under  the  will  of  A.,  against 
vendees  holding  through  title  from  the  sheriff's  vendee,  it  was  offered  to  be 
shown  that  the  return  of  the  sheriff  made  in  the  action  brought  by  B.  against 
A.'s  administrator,  et  al.,  and  which  purported  to  return  a  service  on  the  guard- 
ian of  one  of  the  defendants,  was  invalid,  as  no  such  trustee  existed.  Held, 
the  conclusiveness  of  the  sheriff's  return  could  not  be  thus  contradicted. 

The  inclination  is  to  sustain  judicial  sales  fairly  carrried  into  execution,  when 
made  under  the  decrees  of  courts  possessing  general  jurisdiction  of  the  subject. 

Error  to  the  court  of  common  pleas  of  Berks  county. 

Anthony  F.  Miller,  owning  property,  devised  the  same  to  his  sister 
and  wife  for  their  lives  and  the  life  of  the  survivor,  with  remainder  to 
the  children  of  Albert  Miller,  who  were  then  minors,  and  later  died. 

Solomon  Ely,  having  a  claim  against  Anthony  F.  Miller,  on  Septem- 
ber 14,  1864,  brought  a  suit  against  Jacob  Schmucker,  the  adminis- 
trator, with  the  will  of  the  decedent  annexed,  and  joined  as  defendants 
therein  the  decedent's  wife  and  sister,  the  life  tenants  as  aforesaid, 
and  Eva,  Susan,  William,  Ellen  and  Mary  Miller,  the  minor  children 
of  Albert  Miller,  entitled  to  the  remainder.  The  sheriff  made  return 
of  service  upon  the  administrator,  the  life  tenants  and  ''  Francis  Bright, 
guardian  of  the  minor  children  of  Albert  Miller."  This  service  was 
made  September  20,  1864  ;  following,  this  entry  was  made  upon  the 
record :  "  October  5,  1864,  Francis  Bright  suggested  as  guardian  for 
Eva,  Susan,  William,  Ellen  and  Mary,  mmor  chudren  of  Albert  Miller." 
A  determination  was  thereupon  entered  to  choose  arbitrators,  and  after 
due  proof  of  notice  arbitrators  were  chosen,  who  awarded  in  favor  of 
the  plaintiff.  This  award  becoming  absolute,  a  writ  otjleri  facias  and 
then  a  writ  of  vendiHoni  eaoponas  were  issued,  and  the  property  was 
sold  to  Benjamin  Tyson  for  $7,800,  which  money  was  paid  to  the 
sheriff.  There  were  judgments  against  Anthony  F.  Miller,  obtained 
in  his  life-time,  and  which  were  a  lien  u^n  the  property  in  question. 
Out  of  the  fund  in  the  hands  of  the  sheriff,  as  aforesaid,  the  amounts 
of  the  judgments  were  distributed  to  the  plaintiffs  therein,  and  the 
balance  of  $5,354.40  was,  under  an  order  of  the  court,  paid  to  the 
administrator,  he  filing  a  bond  in  the  sum  of  $10,000  for  the  faithful 
appropriation  of  the  fund,  which  bond  was  approved  by  the  orphans' 
court,  pursuant  to  the  act  of  assembly. 

Benjamin  Tyson,  the  purchaser  at  the  sheriff's  sale,  died,  and  a  pro- 
ceeding in  partition  had  upon  his  estate,  resulting  in  an  order  of  sale, 
and  a  sale  of  the  property  in  question  to  Isaac  Eckert.  Isaac  Eckert 
sold  to  James  Milmolland.  James  Millholland  died  intestate,  and  the 
property  descended  to  his  widow  and  heirs.  Ejectment  was  then  com- 
menced by  certain  of  the  children  of  Albert  Miller  to  recover  pos- 
session.    The  yerdict  was  for  the  defendants. 

JS.  H.  Deysher^  for  plaintiffs  in  error.  The  proceedings  were 
irregular,  in  that  the  widow  and  devisees  were  originally  joined  as 
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defendants  with  the  administrator  in  the  suit  brought  by  Solomon  EIj. 
The  method  of  proceeding  to  charge  the  real  estate  of  a  decedent  with 
his  debt  has  been  plainRr  pointed  out  by  this  court  in  the  case  of 
Aiherton  v.  Aihefion,  2  6arr,  112,  decidea  in  1845,  wherein  it  was 
held  that  the  plaintiff  should  iirst  '^  proceed  on  a  judgment  against  the 
executor  or  administrator.  Having  obtained  such  a  judgment,  the  next 
step  is  a  scire  facias  against  the  owners  of  the  land,  .  •  .  **  That 
course  is  not  only  free  from  embarrassment,  but  it  is  the  natural  one. 
It  was  pointed  out  in  Murphxfs  Appeal^  8  Watts  &  Serg.  168,  but  as 
the  decision  in  that  case  was  in  a  proceeding  in  the  orphans'  court,  it  is 
proper  to  establish  the  practice  in  the  common  pleas."  The  act  of 
13th  June,  1836,  section  83,  article  8,  P.  Laws,  587,  provides  that 
"  if  any  such  defendant  be  under  the  age  of  fourteen  years,  and  have 
no  ^ardian  as  aforesaid,  service  thereof  shall  be  made  upon  the  next 
of  kin  of  such  defendant,  residing  in  the  county  wherein  such  def^d- 
ant  shall  reside,  in  the  manner  aforesaid."  ^^Bnt  in  every  case  in 
which  any  such  defendant  shall  not  have  a  guardian  as  aforesaid,  rt 
shall  be  the  duty  of  the  plaintiff,  upon  or  after  the  day  on  which  he 
might  take  judgment  by  default  against  such  minor,  if  he  were  of  full 
age,  and  before  any  plea  pleaded  or  rule  ever  taken  in  the  action,  to 
make  application  to  the  court,  in  which  such  action  shall  be  brought, 
for  the  appointment  of  a  guardian  of  such  minor  in  that  case,  if  such 
minor  shall  not  have  appeared  by  his  guardian  as  aforesaid,  and,  such 
appointment  being  made,  he  shall  give  notice  thereof  to  the  person 
appointed."  The  record  of  the  suit  shows  upon  its  face  that  a  rule  to 
arbitrate  was  taken  in  the  action  before  a  guardian  was  appointed  for 
the  minor  children  of  Albert  Miller,  and  before  application  to  the 
court  for  the  appointment  of  such  guardian,  and  that  at  no  time  during 
these  proceedings  was  there  an  appearance  for  them*  by  guardian  ot 
otherwise ;  and  that  it  does  not  show  that  at  any  time  was  there  a 
guardian  appointed  for  them.  This  method  of  procedure  is  in  direct 
violation  ana  utter  disregard  of  the  provisions  oi  this  act,  and,  conse- 
quently, the  judgment  obtained  thereon  was  void  as  to  them.  To  hold 
it  otherwise  were  to  permit  that  to  be  done  which  manifestly  this  act 
was  intended  to  guard  against  and  prevent.  Meredith  v.  ohewaUy  1 
Penr.  &  Watts,  495,  decides  that  "  the  general  rule  is  that  a  sheriff 
cannot  be  admitted  to  contradict  his  return ;  as  to  himself,  it  is  conclu- 
sive, but  it  is  not,  under  all  circumstances,  conclusive  as  to  others," 
In  the  case  of  Coulter  v.  Setby^  3  Wr.  358,  it  is  decided  that  "  the 
widow  and  heirs  are  regarded  in  the  light  of  terre-tenants,  for  Uie  law 
of  descent  casts  the  title  upon  them."  In  the  case  of  JUitc/uU  v. 
SamHton,  8  Barr,  486,  Chief  Justice  Gibson  overrules  in  terms  the 
case  of  Minier  v.  Saitniarsh^  5  Watts,  293,  in  which  it  was  held  that 
where  a  terre-tenant  has  been  summoned,  even  though  the  land  was 
discharged  of  the  lien,  yet  if  he  failed  to  avail  higaself  of  that  defense 
on  the  sci,  fa,^  he  was  concluded."  ..."  Were  the  objections  to 
that  case  purely  technical,  I  would  not  consent  to  raise  a  finger  against 
it;  but  as  it  has  worked  palpable  and  revolting  injustice  in  the  very  case 
in  hand,  we  must  conclude  that  it  would  do  so  again ;  and  we  are,  there- 
fore, bound  to  overturn  it  on  every  principle  of  honesty  and  conscience. 
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In  the  case  of  Dengler  v.  KiehneTj  1  Hair.  38,  Gibson,  Oh.  J.,  decides 
that  "  the  creditor  must,  at  least,  have  1^6.?^ prima  fdoie  case ;  he  must 
show  that  he  whom  he  calls  a  terre-tenant  actually  stood  in  the 
relation  of  one,  else  there  will  not  have  been  such  privity  between 
them  as  would  estop  the  latter  by  the  judgment."  In  the  case  of 
Drum,  V.  KeU/y^  10  Casey,  416,  the  court  below,  after  a  full  considera- 
tion of  the  cases  bearing  on  this  subject,  decided  that  ^^  the  mere 
circumstance  that  a  person  is  summoned  as  a  terre-tenant  in  a 
sci/refctciasj  who  in  point  of  fact  is  not  such,  is  not  estopped  bv  a 
judgment  had  on  4;he  scire  facias^  In  the  case  of  FeUermcm  v.  Mur- 
phy^ 4  Watts,  424,  Justice  Huston  says  :  "A  fraud  practiced  under 
the  forms  of  law  is  at  least  no  better  than  if  it  had  assumed  another 
dress."  In  the  case  of  The  MoectUrix  of  Christman  v.  E'oamff  Adm^r^ 
13  S.  &  R.  14,  Justice  Gibson  says :  "  As  it  is  not  necessary  to  his," 
the  executor's, "  safety  to  resist  the  demand  on  its  merits,  collusion  with 
the  plaintiff  may,  and  frequently  does,  take  place.  A  judgment  against 
the  executor  for  a  pretended  debt  is  often  made  an  instrument  to  divest 
infants  of  their  land,  and  to  deprive  them  of  the  shield  with  which  the 
common  law  has  covered  them."  Miland  v.  Eckert^  11  Harr.  216, 
decides  that  "  the  thirty-fourth  section  of  the  act  of  1834  is  directory, 
and  was  designed  to  protect  the  estates  of  dead  men  from  those  collu- 
sive judgments  which  are  sometimes  concocted  between  faitliless  admin- 
istrators or  executors,  and  pretended  creditors,  and  which  have  been 
used  as  instruments  for  stripping  families  of  their  inheritance." 

Louis  liicha/rds  and  Cyrus  G.  DerVy  for  defendants  in  error.  The 
joining  as  defendants  of  the  devisees  with  the  administrator  cum  testa- 
mento  annexo  in  the  action  of  Soloman  Ely  was,  under  the  provisions 
of  the  act  of  Februarjr  24,  1834  —  §  34,  Purd.  Dig.  530,  pi.  112  —cor- 
rect and  proper.  iJingm^an  v.  AmsinJc^  27  S.  114.  A  mistake  in 
practice  will  not  render  a  judgment  void,  nor  will  it  avoid  the  title  of 
a  purchaser  at  a  sheriff's  sale  held  pursuant  to  process  issued  upon  such 
judgment.  Freem.  J"dg.,  §  135 ;  Spea/r  v.  Sample^  4  W.  376 ;  McFee 
V.  MarriSy  1  C.  102;  Wilkinson^ s  Appeal^  15  S.  189;  Atkinson  v. 
Tomlinsonj  10  Norr.  284 ;  Hering  v.  (JhamierSy  7  Out.  172.  The  return 
of  the  sheriff  that  he  had  served  the  summons  personally  on  "  Francis 
Bright,  guardian  of  the  minor  children  of  Albert  Miller,"  etc.,  was 
conclusive  of  the  fact  that  Francis  Bright  was  the  guardian  of  the  said 
children,  and  the  said  return  cannot  be  contradicted.  KlecJcner  v. 
Lehigh  Co.,  6  Wh.  66;  Kinnard  v.  R.  R.  Co,,  1  Phila.  41;  Patton 
V.  Insurance  Co.,  id.  396 ;  Commonwealth  v.  R.  R.  Co.,  1  Pear.  341 ; 
Mmtz  V.  Bammm.,  5  Wh.  150;  Flick  v.  TroxseU,  7  W.  &  8.  65; 
The  Church  v.  The  Chnrch^  6  id.  215 ;  Ben/wood  Iron  Works  v. 
Hutchinson,  12  W^  N.  C.  495 ;  T.  &  H.  Prac.,  §  260. 

Stbbbbtt,  J.  Both  parties  to  this  action  of  ejectment  claim  under 
Andrew  F.  Miller,  who,  in  1863,  devised  the  land  in  controversy  to  his 
wife  and  sister  for  their  joint  lives  and  the  life  of  the  survivor,  with 
remainder  in  fee  to  the  children  of  Albert  Miller,  who  were  then 
minors,  bnt  are  now  adult  plaintiffs,  claiming  as  devisees  in  remain- 
der.    The  defendants  claim  through  a  sheriff's  sale  on  a  judgment 
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against  the  administrator  de  hmiis  non^  etc.,  of  Andrew  F.  Miller,  the 
devisor,  with  notice  to  his  devisees  for  life  and  in  remainder.  . 

In  the  suit  against  the  administrator,  the  summons  was  returned  by 
the  sheriff,  served  on  the  administrator  de  bants  nouj  etc.,  the  life  ten- 
ants, and  '*  Francis  Bright,  guardian  of  the  minor  children  of  Albert 
Miller."  Arbitrators  chosen  after  due  notice  awarded  in  favor  of  plain- 
tiff and  against  the  defendants  in  that  suit.  The  award  unappealed 
from  haa  all  the  effect  of  a  formal  judgment  de  terris.  A  writ 
of  fieri  facias  was  issued,  and  in  due  course  a  writ  of  venditioni 
esopanas  was  issued  on  which  the  property  was  sold  to  Benjamin  Tyson 
for  $7,800.  The  purchase-money  having  been  paid  to  the  sheriff, 
part  of  it  was  applied  to  judgments  obtained  against  Andrew  F.  Mil- 
ler, the  devisor,  in  his  life-time,  and  the  residue  was  ordered  paid  to 
the  administrator  de  bonis  non,  etc.,  upon  his  giving  bond  as  required 
by  act  of  assembly. 

Under  the  devise  to  them  in  remainder,  plaintiffs,  of  course,  have  a 
prima  fade  case ;  but  defendants,  having  acquired  title  by  fnesne  con- 
veyances from  the  purchaser  at  sheriff's  sale,  contend  Inat  they  are 
invested  with  such  title  as  the  devisor  had  at  and  immediately  preced- 
ing his  decease,  and  consequently  the  title  which  otherwise  would  have 
been  complete  under  the  devise  was  divested  bv  the  sheriff's  sale.  This 
position  is  undoubtedly  correct,  unless  there  is  some  radical  defect  in 
the  judgment  itself,  or  on  the  proceedings  thereunder,  that  ren- 
dered the  sheriff's  sale  not  merely  irregular  ana  voidable,  but  absolutely 
void. 

It  is  claimed  by  plaintiffs,  in  the  first  place,  that  they  were  improp- 
erly joined  as  deiendanta  in  the  original  suit  against  the  administrator 
de  bonis  non,  and  for  this  they  rely  mainly  on  what  was  said  in  Ather- 
toTh  V.  Atherton^  2  Penn.  St.  112,  as  to  the  proper  practice  in  such 
cases.  The  act  of  1834  provides  that,  "  In  all  actions  acainst  the  exec- 
utors or  administrators  of  a  decedent,  who  shall  have  left  real  estate, 
where  the  plaintiff  intends  to  charge  such  real  estate  with  the  payment 
of  his  debts,  the  widow  and  heirs  or  devisees,  or  the  guardians  of  such 
as  are  minors  shall  be  made  parties  thereto,"  etc.  The  course  pursued 
in  the  case  at  bar  would  appear  to  be  strictly  conformable  to  the  act ; 
but,  assuming  the  correct  practice  to  be  as  stated  in  the  case  above 
cited,  making  the  devisees  defendants  with  the  administrator  de  bonis 
non  was  at  most  an  error  in  practice,  which  might  have  been  corrected, 
but  which,  passing  unnoticed,  did  not  affect  the  validity  of  the  judg- 
ment. The  court  undoubtedly  had  jurisdiction  of  all  the  parties  as 
well  as  of  the  subject-matter ;  and  conceding  for  the  sake  of  argument 
that  there  were  irregularities  or  even  errors  that  might  have  been  eo^ 
rected  if  they  had  been  complained  of  in  time,  it  does  not  follow  that 
either  the  judgment  or  the  proceeding  thereunder  was  void.  That 
question  has  been  so  often  considered  and  uniformly  decided  against 
the  contention  of  plaintiffs  that  it  is  useless  further  to  discuss  the 
matter. 

Another  ground  of  objection  to  the  judgment,  not  apparent  on  the 
face  of  the  record,  is  that  the  devisees  in  remainder  —  the  present  plain- 
tiffs — had  no  guardian  at  the  time  the  summons,  according  to  the  return 
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of  the  sheriff,  purports  to  have  been  served  on  "  Francis  Brijght,  guar- 
dian," etc.,  and  they  propose  to  prove,  in  direct  contradiction  oi  the 
sheriff's  return,  that  such  was  the  fact.  It  is  scarcely  necessary  to  say 
that  the  conclusive  effect  of  the  sheriffjs  return  cannot  be  evaded  in 
that  way.  K  it  could,  what  security  would  there  be  in  titles  based  on 
sheriff's  and  other  judicial  sales  ?  The  most  that  can  possibly  be  said 
of  the  judgment  on  which  the  property  was  sold  is  that  it  might  have 
been  reversed  if  its  regularity  had  been  called  in  question;  but  even 
the  reversal  of  the  judgment  after  the  sale  could  not  affect  the  title  of 
defendants  as  purchasers  at  the  sheriff's  sale.  The  act  of  1705  pro- 
vides: "  That  if  any  of  the  said  judgments  which  do  or  shall  warrant  the 
awarding  of  the  said  writs  of  execution,  whereupon  any  lands,  tene- 
ments or  hereditaments  have  been  or  shall  be  sold,  shall  at  any  times 
hereafter  be  reversed  for  any  error  or  errors,  then  and  in  every  such 
case  none  of  the  said  lands,  tenements  or  hereditaments,  so  as  aforesaid 
taken  or  sold,  or  to  be  taken  or  sold  upon  executions,  nor  any  part 
thereof,  shall  be  restored,  nor  the  sheriff's  deed  or  delivery  tiiereof 
awarded  ;  but  restitution  in  such  cases  only  of  the  money  or  price  for 
which  such  lands  were  or  shall  be  sold." 

The  record  of  the  judgment  in  question  discloses  nothing  that  was 
dearly  erroneous,  certainly  nothing  that  rendered  the  judgment  void 
or  insufficient  to  sustain  the  execution.  Being  thus  regular  on  its  face, 
the  purchaser  was  not  bound  to  inquire  as  to  the  truth  of  what  is  there 
averred.  He  had  a  right  to  accept  all  the  essential  averments  as  verity. 
In  Spear  v.  Sample^  4  Watts,  376,  it  was  adjudged  that  "  an  execution 
issued  upon  a  judgment  after  the  death  of  the  defendant  is  not  abso- 
lutely void,  but  only  voidable,  and  a  sale  of  land  upon  such  execution 
vests  in  the  purchaser  a  good  title."  In  the  interests  of  debtors  and  on 
grounds  of  public  policy,  courts  have  alwavs  inclined  to  sustain  judicial 
sales,  especially  when  made  under  the  juagments  or  decrees  oi  courts 
possessing  general  jurisdiction  of  the  subject  and  after  being  fairly  car- 
ried into  execution.  After  acknowledgment  of  a  sheriff's  deed  in  open 
court  the  title  of  the  sheriff's  vendee  cannot  be  affected  bv  mere  irregu- 
larities, however  gross.  MoAfee  v.  Harris^  25  Penn.  St.  102.  ^  The 
same  principle  is  reiterated  in  many  cases,  among  which  are,  Wilkin- 
don's  Appeal^  65  Penn.  St.  189;  Atkinson  v.  Tomlvnson^  91  id.  284; 
Bering  v.  Chamhers^  103  id.  172.  In  WUkmson^s  Appeal^  supra^  an 
execution  had  been  issued  on  award  of  arbitrators  immediately  after 
filing  the  award  and  before  the  time  for  appeal  had  elapsed,  and  the 
coart,  in  sustaining  the  sheriff's  sale,  made  by  virtue  of  the  execution, 
said :  '^  It  is  settled,  if  any  thin^  can  be,  that  an  erroneous  jud^ent  or 
an  irregular  execution  —  not  void — can  be  set  aside  only  by  direct  and 
appropriate  action  by  parties  having  an  interest  in  the  same,  and  not 
by  a  collateral  attack  under  cover  oi  any  other  proceeding. 

A  return  of  nulla  bona  to  the  writ  oi  fieri  faoias  was  not  a  pre-req- 
uisite  to  the  issuing  of  the  venditioni  exponas. 

It  is  unnecessary  to  notice  the  remaining  specifications  of  error. 
There  is  no  merit  in  either  of  them. 

Judgment  affirmed. 
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SUPERIOR  COURT  OF  DELAWARE. 


BUSSELL   V.   FagAN. 

November,  1886. 

Innkeefeb — Injury  to  Mare. 

An  innkeeper  is,  like  a  common  carrier,  an  insurer  of  the  goods  of  Ids  gaest. 

An  innkeeper  is  liable  in  damages  for  injnrjto  the  beast  Drought  by  a  tray- 
«ler,  and  provided  with  stabling  in  the  stables  attached  to  his  inn,  even  though 
the  traveler  had  no  personal  entertainment  at  the  inn,  but  lodged  and  supped 
elsewhere.     Such  traveler  is  a  guest  of  the  inn. 

Livery-stable-keepers  are  under  different  and  less  weighty  responsibilitieB  than 
innkeepers,  as  persons  residing  near  to  and  using  the  former  are  not  entitled  to 
the  same  protection  as  are  travelers  on  a  journey. 

Action  for  damages  for  the  loss  of  a  mare  stabled  in  the  stables 
attached  to  the  defendant's  inn  or  hotel.  The  case  appears  in  full  in  the 
charge  of  the  court. 

Levi  C.  Bird  and  A.  E.  Sa/nbom^  for  plaintiff,  cited  Shww  v. 
Berry ^  31  Me.  478 ;  Cogger  v.  Bema/rd,  1  Smith  Lead.  Qw.  375 ; 
Master  v.  Brown.  1  Cal.  ;  Story  Bailments,  §  477 :  Torh  v.  Grind- 
stoney  1  Salk. ;  York  y.  Chreenough^  2  Kay. ;  Sibley  t.  Aldrichj  33 
N.  H. ;  Mason  et  al.  v.  Thompaony  9  Pick. :  Feet  v.  McOraw^  26  Wend. ; 
HuleU  V.  Swift,  42  Barb.;  Bennett  v.  MeOery  5  Term  Reports:  HaU 
V.  Pike,  100  Mass.;  McDamid  v.  Robinson^  26  Vt.;  (JhUe  v.  WigginSj 

7  Am.  Dec.;  NorcroBe  v.  NorcroeSy  63  Me.;  Pinkerton  v.  Woodtoardy 
33  Cal.;  Berkshire  Co.  v.  Proctor,  7  Pick.;  Oele  v.  Libbey,  36  Barb.; 
Washburn  v.  Jones,  14  id.;  Jalie  v.  Cardwell,  35  "Wis.;  McDowell  v. 
Edgerton,  6  Barb.;  OrinneU  v.  Cooke,  3  Hill ;  Riohmant  v.  ^t^  8 
B.  &C. 

Lore  dk  Emmons,  for  defendant,  cited  Story  Bailments  (9th  ed.)f 
§1  470,  472,  482 ;  MerrUt  v.  Claghom,  23  Vt.;  2  Kent,  592  and  593 ; 
UcAfl^s  case,  8  Rep.;  DoAvson  v.  ChaZmers,  48  E.  C.  L.;  Burgess  v. 
Clements,  4  Maule  &  Seb  CvUer  v.  Bonney,  14  Am.  Law  R^.;  Soroth 
V.  Franklin,  20  Tex.;  Redf.  Com.  Car.  595,  596,  597:  MoDanidY. 
R^inson,  26  Vt.;  Johnson  v.  Richardson^  17  111.;  Riohm^ofi  v.  Smith, 

8  Barn.  &  Cress.;  Metcalf  v.  Sees,  14  Bl.;  Johnson  v.  Wood,  17  id.; 
1  Pars.  Cont.  (4th  ed.)  629;  Berkshire  Co.  v.  Proctor,  7 
Cnsh.;  York  v.  Grindstone,  1  Salk.;  Binns  v.  Pw)^  9  Oarr  &  Payne, 
208 ;  Dawson  y.  Chamney,  48  C.  L.;  GrinneU  t.  Cook,  8  Hill ; 
Ingallsbee  v.  TTo^^rf,  33  N.  Y.;  Bealey  v.  ^ray,  68  Me- 

OoMBGTS,  Ch.  J.  This  action  is  brought  bv  the  plaintiff  to  recover 
from  the  defendant  damages  to  the  extent  of  9500  tor  the  breaking  of 
one  of  the  hind  legs  of  the  plaintiff's  mare  whilst  she  was  in  the 
defendant's  stable  in  Wilmington. 

The  plaintiff  is  a  citizen  of  the  State  of  Pennsylvania,  resident  at 
Landenberg  in  Chester  county,  and  the  defendant  at  the  time  of  the 
accident  was  and  yet  is  a  common  innkeejper  or  hotel-keeper  at  the  eim 
of  the  White  Horse,  in  this  city.  On  the  day  before  the  time  of  me 
accident,  the  plaintiff  having  occasion  to  journey  to  Wilmington,  came 
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here  in  the  afternoon  and  went  to  the  defendant's  inn,  where  he  put 
up  his  mare  and  carriage,  and  at  the  same  time  delivered  a  quantity  of 
oats  to  be  fed  to  her  during  his  stay  in  the  city,  and  also  a  bottle  of 
liniment  which  he  directed  should  be  rubbed  from  time  to  time  upon 
her  hind  leg,  in  which  she  was  lame,  as  he  said,  from  the  travel  of 
eighteen  miles.  Plaintiff  left  and  returned  the  next  afternoon.  Plain- 
tifi  had  no  personal  entertainment  at  the  inn,  nor  did  he  ask  for  any — 
having  it  provided  for  him  elsewhere.  The  next  morning  it  was  dis- 
covered that  the  mare's  leg  aforesaid  was  broken,  according  to  the 
defendant's  two  witnesses,  by  her  attempting  to  rise  in  the  stable  after 
she  had  shortly  before  lain  down.  According  to  the  groom  the  mare 
was  veiy  lame  when  brought  to  the  stable.  She  had  lain  down  for 
about  nfteen  minutes.  After  her  effort  to  rise,  examination  proved 
that  the  leg  'was  broken.  The  plaintiff,  as  a  witness,  in  reply  to  a 
question  put  to  him  by  his  counsel,  stated,  that  when  the  mare  was  put 
in  the  stable,  he  discovered  that  there  was  a  hole  in  one  of  the  side 
walls,  a  board  there  having  been  broken.  He  called  nobody's  attention 
to  this  fact.  Defendant  denied  this  statement  by  liis  two  witnesses, 
and  asserted  that  the  stall  was  in  good  condition.  The  mare  was  killed 
to  relieve  her  suffering.  As  the  plaintiff  had  furnished  oats  for  his 
mare,  he  paid  nothing  for  her  grain  diet,  but  he  paid  twenty-five  cents 
for  hay  given  her  in  the  stable  which  was  attached  to  and  part  of  the 
inn  property  Payment  for  the  loss  of  the  mare  was  demanded  by 
plaintiff  ana  refused.  The  mare  was  proved  to  have  been  worth  from 
$200  to  $250.  Upon  this  statement  of  fact,  plaintiff  asks  for  a  verdict 
for  the  value  of  the  mare  with  interest  from  September  7,  1884,  the 
date  of  the  casualty.  The  defendant  resists  such  demand,  insisting 
that  no  liability  on  his  part  can  arise  out  of  them — his  principal  grounds 
being  that  the  plaintiff  was  not  a  guest  of  his  inn,  and  that  the  accident 
was  the  result  of  some  natural  or  other  defect  of  the  bone  of  the  mare's 
leg,  of  which  he  could  not  have  any  knowledge,  nor  against  accident 
from  which  he  fcould  protect  himself,  and  that,  therefore,  the  occur- 
rence was  one  against  wnich  human  foresight  could  make  no  provision 
and  comes  within  the  exception  of  extreme  liability  in  the  case  of  car- 
riers known  to  the  law  as  inevitable  accident. 

The  first  question  to  be  decided  is :  Was  the  plaintiff  a  guest  of  the 
defendant  at  the  time  of  the  accident  to  the  mare  ?  If  he  was,  then 
what  liability  to  him  on  account  of  receiving  the  mare  by  defendant, 
and  placing  ner  m  his  stable  to  be  served  with  hay,  fell  upon  or  was 
incurred  by  said  defendant.  If  he  became  liable  for  her  return  to  him 
in  as  good  condition  as  she  was  when  the  defendant  received  her,  is 
there  any  thing  which  will  excuse  such  liability,  and  if  so,  did  such 
excuse  exist  in  this  case  upon  the  testimony  of  the  defendant  and  his 
witnesses.  These  are,  imder  the  circumstances  very  interesting  questions, 
none  of  them  having  before  been  presented  in  this  State,  for  consider- 
ation to  a  court  and  jury.  They  concern  the  whole  traveling  public,  and 
that  body  of  men,  very  numerous  in  this  county,  called  innteepers,  or 
keepers  of  what  are  now  called  hotels.  It  is  said  that  inns  exist  for  the 
benefit  of  the  traveling  community.  In  fact  they  are  almost  as  much  a 
necessity  to  travelers  as  the  public  means  of  conveyance  and  locomotion 
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are.  There  was  a  time  when  any  one  could  keep  an  mn,  but  that  tune  is 
long  pasty  and  none  are  allowed  to  maintain  them  but  persons  regnkrly 
licensed  by  pubUc  authority.  In  them,  wayfaring  people  of  every  kind, 
if  they  can  afford  the  expense  which  the  host  cnarges  for  the  same, 
can  be  accommodated  with  diet  and  body  lodging ;  in  other  word,  can 
be  entertained  in  their  jonmeyings.  "nie  necessities  of  such  people 
oblige  them  to  solicit  entertainment  at  the  common  or  pubhc  inns,  both 
for  themselves  and  their  beasts  where  they  travel  with  such,  otherwise 
they  would  be  without  shelter  and  food.  iBecause  of  this  necessity,  and 
that  the  host  or  entertainer  is  generally  unknown  to  a  party  resorting 
to  his  house  or  inn,  and  that  such  party  is  compelled  to  trust  himseH 
and  his  property  to  his  keeping,  and  that  he  is  charged  by  the  inn- 
keeper for  such  entertainment  of  himself  and  his  beasts,  and  the  cus- 
tody of  his  property,  the  law  holds  the  innkeeper  to  a  strict  liability; 
not  from  any  contract  between  the  parties,  but  from  the  duty  growing 
out  of  his  public  employment.  One  of  the  incidents  of  his  busineflB  of 
common  innkeeper  is  that  he  is  bound  to  receive  and  entertain'jall  such 
as  apply  to  him  for  that  purpose,  and  are  in  fit  condition  to  be  taken 
into  a  public  inn  as  guests,  provided  there  be  room  for  that  purpose. 
There  are,  statutory  exceptions  to  this  rule,  but  I  am  not  now  concerned 
to  speak  of  thenu  Another  of  them  is  that  he  is  bound  for  the  safe- 
keeping, and  the  well-keeping  of  the  beasts  of  his  ^est  and  his  goods, 
that  is  nis  luggage,  apparel,  money,  etc.,  so  that  if  any  of  them  be 
stolen,  or  otherwise  lost  or  damaged  in  his  inn,  while  the  relation  of 
host  and  guest  continues,  he  must  make  mod  such  loss  or  damage. 
Every  one  who  is  received  into  an  inn  and  nas  entertainment  there  for 
whicn  the  innkeeper  has  compensation  by  way  of  remuneration  or 
reward  for  his  services  is  a  guest. 

The  relation  of  host  and  guest  exists.  This  general  definition,  how- 
ever, only  includes  those  who  in  a  legal  sense  are  travelers  or  wayfar- 
ers ;  and  boarders,  or  persons  who  reside  in  the  same  place,  are  not 
embraced  by  it.  It  is  only  travelers  or  wayfarers  that'the  innkeeper  is 
bound  to  accept  as  guests,  and  it  is  for  them  alone  that  he  is  under 
extraordinary  responsibility  for  the  safe-keeping  of  beasts  and  goods. 
Inns  are  for  them,  as  the  books  teach  us ;  that  is  for  their  sustentation 
and  nourishment  and  protection  of  their  goods  from  depredation  by 
thieves  and  robbers  at  stages  of  repose  in  their  journeying.  The  liabil- 
ity of  innkeepers  and  others  than  those  just  mentioned  are  not  so 
great ;  but  they  are  very  adequate.  Taking  the  definition  before  given 
m  its  strict  sense,  it  would  seem  that  the  term  "  guest  *'  only  applies  to 
those  who  lodge  or  obtain  meat  or  drink  at  an  inn  for  compensation  to 
the  innkeeper.  But  this  is  not  the  case,  as  we  think.  Upon  this  sub- 
ject the  authorities  are,  unfortunately,  not  agreed ;  but  alter  a  careful 
consideration  of  them,  especially  upon  review  of  the  older  ones,  those 
nearest  to  the  time  when  inns  began  to  be  recognized  and  controlled  by 
law,  we  are  satisfied  that  the  law  may  be  given  to  you  by  us,  and  we 
now  declare  it  for  your  guidance,  that  if  a  person  who  comes  within  the 
meaning  of  the  term  "  traveler  "  or  "  wayiarer  " —  that  is  being  upon  a 
journey  passing  over  the  country  from  place  to  place,  or  from  one  place 
to  another  and  returning — has  occasion  to  seek  entertainment  for  his 
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beastSy  and  obtain  it  for  them,  npon  a  consideration  of  reward  or  pay 
charged  him  by  the  host  or  landJora,  he  is  in  legal  sense  a  guest  as  much 
so  as  if  he  had  himself  received  personal  entertainment ;  and  while  such 
entertainment  for  his  beasts  continues,  if  any  damage  or  injury  happen 
to  them  or  they  be  stolen,  he  is,  subject  to  certain  exceptions  to  be  men- 
tioned, absolutely  liable  for  them,  to  the  same  extent  as  if  he  had 
undertaken  against  the  particular  damage  by  a  special  agreement.  The 
law  makes  the  owner  a  guest  because  oi  the  compensation  charged  by 
the  innkeeper.  The  hability  of  the  traveler  for  that — which  attaches 
upon  the  reception  of  the  beasts — constitutes  this  relation  of  host  and 
guest.  It  is  his  property  that  is  nourished,  while  upon  his  jour- 
ney, and  that  in  law  is  the  same  as  if  he  had  been  in  his  own  per- 
son the  actual  recipient  of  entertainment.  It  would  be  otherwise 
entirely  of  dead  or  inanimate  things  left  at  the  inn  by  such  traveler,  as 
to  which  nothing  would  be  paid  to  the  innkeeper.  The  existence  of 
an  inn  involves  in  legal  contemplation  a  stable  attached  to  it  also ;  and 
travelers  with  horses  and  carriages  are  not  to  be  presumed  to  put  them 
up  at  the  inn  to  be  kept  there  otherwise  than  as  in  the  inn  stables 
strictly  ;  whereas  those  not  travelers  in  the  sense  I  have  been  employ- 
ing, but  merely  putting  up  their  teams  at  the  inn  stable  as  a  livery  — 
as  IS  the  case  witn  persons  residing  near  towns  who  use  such  stables  as 
mere  convenience — are  not  to  be  considered  in  the  light  of  guests,  and 
entitled  to  the  same  degree  of  protection  as  travelers  are.  They  do  not 
strictly  come  within  the  definition  of  travelers —  persons  upon  a  jour- 
ney, livery-stable-keepers  are  under  different  and  less  weighty  respon- 
sibility than  innkeepers ;  and  they  are  justly  without  one  great  benefit 
the  latter  possess. 

I  have  said  that  where  the  relation  of  guest  in  an  inn  exists,  whether 
from  personal  entertainment  or  for  that  given  to  the  traveler's  beasts, 
the  innkeeper  is  absolutely  liable  for  all  loss  or  damage  to  the  property 
of  the  guest,  subject  to  certain  exceptions.  They  are  what  is  called 
the  act  of  God,  such  as  earthquake,  lightning,  flood  —  the  public 
enemy,  that  is  the  forces  of  a  nation  engaged  in  hostile  war  with  that 
of  the  innkeeper  —  and  the  act  or  conductor  the  guest  or  his  friends  or 
servants.  The  first  of  these  is  aptly  called  inevitable  accident  without 
the  intervention  of  man — 2  Kent  Com.  697 — that  is  some  casualty  which 
human  foresight  could  not  discern,  and  from  the  consequences  oi  which, 
therefore,  no  protection  could  be  provided.  If  the  statements  of  the 
witnesses  for  tae  defendant  are  to  be  believed  the  fracture  of  the  mare's 
leg  was  not  occasioned  by  any  defect  in  the  stable  in  which  she  stood, 
for  they  and  the  innkeeper  also,  testify  to  its  good  condition,  but  was 
the  result  of  accident  entirely  —  falling  upon  the  leg  in  the  endeavor  by 
the  mare  to  get  up.  If  it  was  broken  in  that  manner,  then  it  could 
not  have  been  prevented  by  any  care  or  previous  provision  hy  the  inn- 
keeper. You  must  disbelieve  this  testimony  entirely  if  you  give  credit 
to  that  of  the  plaintiff,  who  swears  to  a  hole  made  by  a  broken  board 
in  one  side  of  tne  stall  —  in  which  state  it  might  be  supposed  that  the 
mare  got  her  leg  in  that  hole,  and  thus  it  was  broken,  x  ou  have  three 
witnesses  to  one  that  there  was  no  hole  at  all ;  but  still  you  may  con- 
sider the  evidence  of  that  one  of  greater  weight  than  that  of  the  three 
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others.  The  plaintiff,  however,  and  the  defendant  are  both  interested 
witnesses,  and  stand  alike  with  the  bias  of  interest  npon  their  minds. 
Until  of  late  parties  to  a  snit  could  not  be  witnesses,  irom  risk  of  per. 
jury.  The  risk  still  exists  though  the  law  has  been  changed  ;  but  the 
jury  are  to  judge  of  their  credit,  according  or  not  as  their  statements 
are  corroborated,  or  from  all  the  circumstances  they  appear  to  be  co^ 
rect.  The  mare  was  certainly  lame  in  that  leg  when  she  came  to  the 
stable  by  all  accounts,  though  the  statements  as  to  the  degree  of  lame- 
ness differ.  She  had  come  but  eighteen  miles,  however.  There  is,  I 
believe,  no  evidence  before  you  that  a  horse  with  good  limbs  would  be 
likely  to  fall  lame  more  or  less  in  a  drive  of  eighteen  miles  ;  and  there 
was  no  agreement  of  counsel  in  that  respect.  This  is  a  matter  of 
experience  and  observation  ;  among  the  qualities  of  a  beast  worth  $200 
it  would  seem  there  should  be  one  that  it  can  stand  without 
lameness  a  drive  of  eighteen  miles.  The  theory  of  the  defendant  is 
that  the  lameness  arose  from  previous  injury  to  tne  leg,  and  scars  upon 
it  at  the  place  of  the  fracture  were  sworn  to  in  behalf  of  the  defend- 
ant as  existing  at  the  time  the  mare  came  to  be  bathed  and  rubbed  with 
the  liniment  the  plaintiff  had  brought  with  him  to  the  inn.  That  of 
the  plaintiff  is  that  it  arose  wholly  from  the  di'ive  that  afternoon.  The 
shoe  from  the  foot  on  that  leg  was  removed  by  the  groom  upon  the 
request  of  the  plaintiff ;  but  it  the  testimony  of  the  groom  is  to  be 
beueved,  that  gave  no  relief,  for  the  mare  appneared  down  to  the  time 
of  the  accident  to  be  in  great  misery.  The  plaintiff  also  swore,  as  sug- 
gesting a  cause  of  the  broken  leg,  that  there  was  a  horse  in  an  adjoin- 
ingstSl ;  but  the  defendant  and  his  groom  swore  the  contrary. 

Having  instructed  you  that,  in  contemplation  of  law,  the  plaintiff 
was  a  guest  of  the  inn  at  the  time  of  the  casualty  to  his  mare  which 
was  entertained  there,  the  question  for  you  to  decide  is  this  :  W*s  the 
breaking  of  the  mare's  leg  a  pure  accident ;  that  is,  a  casualty  in  no 
degree  chargeable  to  any  act  or  omission  of  the  defendant  or  his  groom! 
An  innkeeper  is,  like  a  common  carrier,  an  insurer  of  the  goods  of  his 

ifuest.  Wnen  such  liabiUty  is  the  subject  of  an  action,  he  is  deemed  in 
aw  to  be  prima  faciei  responsible,  so  that  if  a  plaintiff  proves  himself 
a  guest,  in  legal  sense,  and  sustains  a  loss  while  that  relation  exists,  the 
innkeeper's  obligation  to  pay  for  it  at  once  becomes  perfect,  unless  he 
can  show  that  the  loss  occurred  by  the  act  of  God,  the  enemies  of  the 
country,  or  the  fault  or  misconduct  of  the  plaintiff  or  his  servants  or 
friends  of  his  company  as  before  stated.  Nothing  short  of  inevitable 
accident,  casualty  of  war,  or  act  of  the  plaintiff,  his  servant  or  sudi 
friends  will  excuse  him.  This  is  apparently  hard  law ;  but  were  it 
otherwise,  the  property  of  guests  at  an  inn  would  be  in  such  insecarity 
from  the  practices  of  aishonest  landlords  with  corrupt  servants,  that  the 
necessity  of  travel  would  be  encountered  with  dreaa  and  apprehension. 
Public  policy  demands  that  the  necessities  of  intercourse  by  travel 
shall  not  involve  danger  of  loss  from  innkeepers  any  more  than  from 
common  carriers,  who  are  liable  to  those  employing  them,  exactly  as 
innkeepers  are  to  their  guests ;  and  they  alike  have  a  right  to  protect 
themselves  by  special  contract  not  contravening  such  policy,  and  have 
also  the  important  privilege  of  retaining  the  property  for  which  their 
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liability  exists  until  their  charges  in  the  one  case  for  the  entertainment 
given,  and  in  the  other  for  the  carriage  of  the  goods,  are  paid.  A  livery- 
stable-keeper  nor  a  private  carrier  has  by  the  common  law  any  such 
privilege.      He  may  excuse  himself  by  showing  due  diligence. 

We  may  say,  we  trust  with  a  due  sense  of  the  gravity  of  the  observa* 
tion,  that  we  think  the  report  of  Cayle^s  case  did  not  justify  the  opinion 
of  it  expressed  by  some  eminent  judges,  particularly  Justice  Stoby,  in 
treating  of  the  law  concerning  innkeepers.  Lord  Coke,  certainly,  we 
think,  did  not  mean  that  an  innkeeper  was  not  ah  insurer,  or  he  would 
not  have  used  the  language  immediately  following,  that  relied  upon  by 
Justice  Story,  in  support  of  his  theory  of  qualined  liability  beyona 
that  of  a  carrier.  His  meaning  seems  to  be  that  ascribed  to  his  language 
by  a  learned  Calif omia  judge  m  Mateer  v.  JSrawn^  1  Cal.  221. 

Upon  the  evidence  in  the  case  the  jury  rendered  a  verdict  for  the 
defendant. 


CONNEGTICVT  SUPREME  COURT  OF  ERRORS, 


DONAGHTJE   V.    GaFFY. 
July  27,  1886. 

Libel  Ain>  Slakder— 'Whether  Libelous  Per  Se — When  Qxtestion  for 
Court. 

Ordinarily  in  actions  for  libel  it  is  for  the  Jury  to  say  whether  or  not  there  has 
been  a  publication  referring  to  the  plaintiff,  whether  or  not  it  is  malicious  and 
false,  and  whether  or  not  the  sense  and  meaning  are  as  charged.  But  if  the  pub- 
lication is  expressed  in  terms  so  clear  and  unambiguous  that  no  circumstances  are 
required  to  make  it  clearer  than  it  is  of  itself,  the  question  of  libel  or  no  Ubel  is 
one  of  law  for  the  court. 

The  pubUcation  In  this  case — set  out  in  the  opinion  —  hdd  not  to  be  libelous 
per  96;  and  no  special  damage  having  been  shown,  plaintiff  was  not  entitled  to 
recover. 

Action  for  libel.     The  opinion  states  the  case. 

C.  E,  Perkins  and  J.  O.  Calhoun,  for  appellants.  Q.  Q,  SiU,  H. 
C.  Flaherty  and  D.  Z.  Aherdein,  for  appellee. 

Pardee,  J.  This  is  a  complaint  for  libel.  The  issne  was  closed  to 
the  jury,  and  judgment  ren-.ered  against  the  plaintiflf,  as  in  case  of 
nonsuit ;  he  appeals.  Upon  the  trial  the  plaintiff  introduced  evidence 
tending  to  prove  that  tne  defendant  published  of  him  a  circular  in 
words  as  follows : 

"  To  the  liquor  dealers  of  Hartford  and  vicinity :  In  order  that  you 
may  be  on  your  guard  and  protect  yourselves  against  the  base  treachery 
of  a  concern  you  may  be  doing  business  with,  I  desire  to  state  a  few 
facts  in  regard  to  my  experience  with  this  firm.  The  concern  I  refer 
to  is  Donaghue  Bros.,  consisting  of  William  and  Edward  Donaghue. 
I  have  been  in  the  habit  of  buying  nearly  all  my  goods  of  them  for 
years,  but,  because  I  quit  buying  of  them,  they  went  to  the  Middle 

Vol.  vm.— 106 


Digitized  by 


Google 


834  The  Eastern  Kepoeteb.  [Conn. 

town  Savings  Bank,  of  which  I  rented  my  place,  and  offered  $10  more 
a  month  than  I  was  paying,  and,  after  getting  their  lease  of  the 
premises,  served  a  notice  on  me  to  immediately  vacate.  Considering 
the  mean  and  nnfair  manner  in  which  this  nrm  have  treated  me,  1 
have  wondered  to  myself  whose  turn  will  come  next,  should  anybody 
feel  like  exercising  their  right  to  buy  of  whom  they  hke.  I  believe  it  is 
time  to  speak  out  aud  warn  the  trade  against  a  firm  who,  because  we 
buy  of  somebody  else,  subject  ourselves  to  the  same  treatment  I  have 
received.  The  firm  of  Donaghne  Bros,  are  not  worthy  of  our  sup- 
port, being  guilty  of  foul  and  unfair  dealings  to  ^get  square,'  as  they 
say,  with  one  who  exercises  that  right  that  every  honest  man  has  who 

Says  his  bills,  to  trade  where  he  ukes,  and  I  sincerely  believe  liiey 
eserve  that  kind  of  warfare  recently  inaugurated  in  a  little  men  isle 
across  the  sea,  known  as  ^  boycotting,'  and  request  those  who  believe  in 
the  fair  thing,  as  between  man  and  man,  to  give  their  support  to  some 
other  house.    For  further  particulars  call  on  the  undersimed. 

"J.  H.  Gatft.'' 

The  plaintiff  also  offered  evidence  tending  to  prove  that,  at  the  time 
of  said  publication,  he  was  engaged  in  the  wholesale  liquor  business  in 
Hartford,  with  his  brother  Edward,  as  copartners,  under  the  firm  name 
of  Dona^hue  Brothers,  and  claimed  from  that  evidence  that  the  Hbel 
was  published  as  well  of  and  concerning  the  plaintiff  as  of  and  coQcem- 
ing  tne  firm.  The  plaintiff  then  offered  to  prove  injury  and  damage 
toTiis  reputation  and  feelings  caused  by  the  publication,  to  which  evi- 
dence the  defendant  objected,  on  the  ground  that  the  circular,  if  a 
libel,  was  not  a  libel  against  the  plaintiff  as  an  individual ;  and  second, 
because  the  complaint  contained  no  allegation  of  injury  to  the  fed- 
mgs  and  reputation  of  the  plaintiff  as  an  individual,  nor  any  allegation 
as  to  special  damage.  The  court  sustained  the  objection  and  refused 
to  admit  the  evidence,  and  the  plaintiff  excepted.  The  plaintiff  claimed 
that  the  circular  was  libelous  per  se^  and  that  he  might  recover  in  the 
suit  without  proof  of  special  damage;  but  the  court  held  otherwise. 

The  plaintiff,  at  his  request,  was  permittod  to  offer  evidence  of  any 
damage  caused  by  the  circular  to  the  business  of  the  firm,  or  to  his 
interest  as  a  partner  thereof;  but,  after  permission  given,  he  did  not 
offer  any  such  evidence.  The  defendant  moved  for  a  nonsuit,  because 
no  evidence  of  any  dama^  had  been  given,  and  no  spnecial  damage 
had  been  shown.  The  plaintiff  objected  thereto,  and  claimed  that  he 
had  a  right  to  have  the  question  submitted  to  the  jury,  whether,  if 
they  found  the  circular  to  have  been  published  as  alleged,  it  had  a 
tendencjr  to  hold  him  up  to  scorn  and  ridicule,  and  throw  a  contempt 
upon  him  which  might  affect  his  reputation  and  comfort.  But  the 
court  held  otherwise,  and  gave  judgment  of  nonsuit  a^inst  the  plain- 
tiff, on  the  ground  that  no  damage  nad  been  proved.  To  all  of  which 
the  plarntiflT  excepted. 

The  plaintiff  in  his  brief  claims  that  there  are  two  errors  in  the  rul- 
ings of  the  court:  1st.  In  refusing  to  allow  the  jury  to  determine 
whether  the  publication  is  or  is  not  libelous;  2d.  In  re jecting  evidence 
as  to  injury  to  his  reputation  and  feelings,  and  in  holding  that  the  circnlar 
is  not  libelous  per  ae.     As  to  the  first.  In  civil  causes  tor  libel  there  is  a 
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BTibetantial  agreement  in  the  decisions  of  the  courts  that  the  court  may 
be  required  to  pass  upon  the  effect  of  the  language  of  a  publication  bj 
a  demurrer  to  the  declaration  as  a  whole,  or  to  a  count  in  particular ; 
also,  when  the  question  is  whether  the  verdict  is  contrary  to  the  evi- 
dence. Otherwise,  in  some  States  the  rule  is,  that  the  court  shall 
determine  the  question  as  to  libel  or  no  libel.  Stmt  v.  Bennett^  19 
N.  T.  173 ;  PUtock  v.  aNeU,  63  Penn.  St.  253 ;  Pugh  v.  McCa/rty, 
44  Ga.  383 ;  Oabe  v.  McGuinisSyM  Ind.  538 ;  Orepory  v.  AtkmSy  42 
Vt.  237 :  Ootibehurt  v.  ffubaohech  36  Wis.  515.  In  others  the  jury. 
SAaUuck  Y.  AUenj  4  Gray,  540 ;.  Van  Vactor  v.  WaOntp^  46  Cal.  124 ; 
State  V.  Goold,  62  Me.  509. 

Of  course  it  is  for  the  jury  to  say  whether  or  not  there  has  been  a 
publication  referring  to  the  plaintiff,  whether  or  not  it  is  malicious  and 
false,  and  whether  or  not  the  sense  and  meaning  are  as  charged.  But 
if  the  publication  is  expressed  in  terms  so  clear  and  unambiguous  that 
no  circumstances  are  required  to  make  it  clearer  than  it  is  of  itself,  we 
think  the  better  rule  is,  that  the  question  of  libel  or  no  libel  is  one  of 
law  to  be  determined  by  the  court,  and  we  think  we  are  not  concluded 
to  the  contrary  by  the  decisions  of  this  court.  The  case  of  Twomhly 
v.  Morwoey  136  Mass.  464,  seems  to  recognize  a  possibility  that  ques- 
tions of  fact  may  be  so  entirely  absent  from  a  cause  that  the  question 
of  libel  or  not  snail  remain  one  purely  of  law  to  be  disposed  oi  by  the 
court  as  by  a  nonsuit  or  its  eqmvalent ;  the  court  saying :  "  We  are 
satisfied  with  the  rule  that  at  the  trial  of  civil  actions  against  Ubel  it  is 
only  when  the  court  can  say  that  the  publication  is  not  reasonably 
capable  of  any  defamatory  meaning,  and  cannot  reasonably  be  under- 
stood in  any  defamatory  sense,  that  the  court  can  rule,  as  matter  of 
law,  that  the  publication  is  not  libelous,  or  withdraw  the  case  from  the 
jurjr,  or  order  a  verdict  for  the  defendant."  In  the  jurisdictions  in 
which  the  question  is  submitted  to  the  jury  in  the  nrst  instance,  it 
often  comes  upon  motion  in  arrest  or  oMier  like  form  to  be  reviewed 
and  re-determined  by  the  court  of  last  resort  as  a  pure  question  of  law. 
It  would  seem  to  be  better,  therefore,  that  it  should  be  so  treated  from 
the  beginning,  and  thus  avoid  a  possible  unseemly  result,  namely,  the 
submission  of  a  question  of  law  to  the  jury  ana  a  reversal  of  their 
determination  thereon  by  the  court. 

For  instance,  in  England,  in  Parmeter  v.  Coupkmd^  6  M.  &  W.  105, 
the  judge,  after  telling  the  jury  what  in  point  of  law  constituted  a  libel, 
left  it  to  them  to  say  whether  the  publications  in  question  were  calcu- 
lated to  be  injurious  to  the  character  of  the  plaintiff.  The  jury  having 
found  a  verdict  for  the  defendants,  the  court  of  exchequer  set  it  aside 
because  the  jury  had  erred  upon  that  point.  In  MtUligan  v.  (7(?fo,  L.  R., 
10  Q.  B.  549,  a  civil  suit  for  libel,  the  -judge  directed  a  nonsuit  upon  the 
ground  that  the  publication  was  not  capable  of  the  defamatory  meaning 
attributed  by  the  innuendo.  It  was  held  that  the  nonsuit  was  properly 
granted,  Mkllob,  J.,  saying  of  the  publication :  "  I  cannot  help  thinking 
tnat,  to  an  ordinary  person,  it  would  contain  no  more  than  the  legiti- 
mate information,  and  that  no  such  defamatory  meaning  as  that  imputed 
by  the  innuendo,  nor  any  other  defamatory  meaning,  was  intended  ta 
be  expressed."    In  Capitaly  etc.y  Bank  v.  JSentyy  5  C.  P.  Div.  514, 
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the  qaeetion  of  libel  or  no  libel  was  left  to  the  jury ;  they  failed  to 
agree,  and  were  discharged.  On  motion  to  enter  judgment  for  the 
defendants,  it  was  held  by  the  common  pleas  division  that  the  pnbliou 
tion  was  susceptible  of  the  meaning  alleged,  that  there  was  evia^oeio 
support  the  innuendo  and  also  of  express  mab'ce,  and  that  the  case  most 
go  again  to  the  jury.  On  appeal  it  was  held  in  court  of  appeals, 
le versing  the  decision  of  the  court  below,  'Hhat  there  was  no  evidence 
that  the  circular  was  defamatory  in  either  a  primary  or  a  Becondaiy 
sense,  and  that,  even  if  there  was  any  such  evidence,  the  circular  was 
issued  on  a  privileged  occasion,  and  there  was  no  evidence  of  expreaa 
malice."  On  appeal  to  the  house  of  lords,  7  App.  Cas.  741,  it  wasneld, 
affirming  the  decision  of  the  court  of  appeal,  "  that  in  their  natural 
meaning  the  words  were  not  libelous ;  that  the  inference  suggested  by 
the  innuendo  was  not  the  inference  which  reasonable  persons  would 
draw  ;  that  the  on/us  lay  on  the  bank  to  show  that  the  circular  had  i 
libelous  tendency ;  that  the  evidence,  consisting  of  the  drcumstanoes 
attending  the  publication,  failed  to  show  it ;  that  there  was  no  case  to 
go  to  the  jury  ;  and  that  the  defendants  were  entitled  to  judgment" 

As  to  the  second  point.  This  court  has  defined  a  libel  as  being  a 
false  and  malicious  publication  of  a  person  which  exposes  him  to  public 
ridicule,  hatred  or  contempt,  or  hinders  virtuous  men  from  assodating 
with  him.  This  publication  is  by  a  retail  seller  concerning  wholeeak 
sellers  of  liquor.  It  charges  that  the  plaintiff,  moved  to  anger  because 
the  defendant  ceased  to  be  a  purchaser  from  him  and  his  partner,  ovff- 
bid  him  in  the  matter  of  a  lease,  and  compelled  his  removal  The  sting 
of  the  publication  is  that  this  act  was  bom  of  a  desire  on  the  part  of  the 
plaintin  rather  to  get  the  defendant  out  of,  than  to  get  himself  into,  a 
particular  place  of  business.  But  to  overbid  is  permissible  in  law- 
permissible  even  when  the  motive  is  to  supplant  another  in  the  possesaon 
of  an  advantageous  location  and  an  established  run  of  custom.  Of  conne 
these  acts  fall  far  short  of  the^^uiremen  ts  of  the  golden  rule,  as  do  vmj 
others  in  the  heat  of  competition  in  trade.  The  publication  is  a  hostile 
comment  upon  the  manner  in  which  the  plaintiff  used,  within  the  i»le 
of  the  law,  the  power  inseparable  from  the  possession  of  money;  itfii 
declaration  that,  in  his  eagerness  to  accumulate,  he  disregards  the  intff- 
ests  of  others.  The  public  will  read  the  circular  and  disapprove  of 
the  plaintiff's  methods  in  business,  but  it  does  not  impute  to  nim  mj 
act  which  will  expose  him  to  their  hatred  or  contempt,  or  will  canse 
them  to  separate  themselves  from  him,  in  the  sense  or  to  the  d^ 
required  by  the  law  of  libeL  In  the  absence  of  special  damage  he  Itf 
no  cause  of  action. 

There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 
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ir£W  JEB8ET  COURT  OF  CHANCERY. 


SOHMTTZ  V.  SOHEIFBLB. 

Where  the  court  is  called  upon  to  decide  a  disputed  point  in  solving  the  dis- 
charge  of  an  obligation,  it  wU^  be  justified  in  presuminfi^  that  the  defendant 
intended  that  which  is  least  onerous  or  expensive  to  himself. 

Defendant  gave  to  complainant  a  bond  and  mortgage  on  certain  real  estate. 
The  bond  was  conditioned  for  the  payment  of  a  certain  sum  with  interest,  pay- 
able  semi-annually,  and  if  the  interest  was  not  paid  within  thirty  days  after  it 
became  due,  principal  and  interest  should  be  forfeited  at  complainant's  option. 
On  the  same  day  and  contemporaneous  therewith,  the  said  parties  entered  into  a 
written  agreement,  in  which  the  said  complainant  agreed  to  take  pay  for  said 
installments  and  interest  in  good  and  salable  lager  l:^er,  at  the  market  price. 

By  the  same  instrument  the  said  defendant  agreed  not  to  sell,  either  directly  or 
indirectly,  **  to  any  other  person  in  Egg  Harbor  city  lager  beer  for  bottling  pur- 
I>ose8  but  to  said  Henry  Schmitz,  until  the  whole  of  the  said  principal,  money 
and  interest  due  upon  said  bond  and  mortgage  is  paid  in  full." 

April  1,  1885,  there  remained  due  for  interest  $67.88,  which  remained  unpaid 
for  over  thirtv  days.  The  complainant  elected  to  take  advantage  of  the  legal 
right  secured  by  the  bond,  and  declared  the  whole  amount  due.  He  filed  his  bill 
to  foreclose.  The  defendant  answered  and  insisted  that  no  forfeiture  has  taken 
place;  claimiuK  that  the  true  meaning  of  the  agreement  respecting  payment  in 
beer  was  that  the  defendant  would  furnish  good  and  salable  beer,  which  he  was 
always  ready  to  do  and  which  he  did,  and  that  it  did  not  require  him  to  furnish 
beer  for  bottling  purposes;  the  complainant  insisted  that,  under  the  agree- 
ment, he  was  entitled  to  all  the  beer  for  bottling  purposes  that  he  desired.  Hdd, 
on  consideration  of  the  evidence,  that  the  defense  was  not  established;  the  for- 
feiture contemplated  by  the  parties  was  complete  and  complainant  iuslified  in 
filing  his  bill.  Defendant  having  failed  to  establish  a  tender  hiis  case  was 
fatally  defective. 

Bill  to  foreclose.    The  opinion  states  the  case. 

Sta^  <&  8tephan8j  for  complainant.     S.  E.  Perry ^  for  defendant. 

BiBD,  V.  C.  On  Ist  October,  1883,  the  defendant*  gave  a  bond  con- 
ditioned for  the  payment  of  $7,000  in  yearly  installments  of  $1,000 
each  nntil  all  should  be  paid,  with  interest  payable  semi-annnaUjr,  to  the 
complainant.  The  bond  contained  a  conmtion  that  if  the  interest 
should  not  be  paid  within  thirty  days  after  it  became  due,  the  whole 
amount  of  principal  and  interest  should  be  forfeited  at  the  option  of 
the  complainant.  To  secure  this  bond  he  gave  a  mortgage  on  lands 
npon  wnich  he  had  erected  a  brewery.  On  the  same  day  and  con- 
temporaneous therewith,  the  said  parties  entered  into  a  written  agree- 
ment, in  which  the  said  complainant  agreed  to  take  pay  for  said  install- 
ments and  interest  in  good  and  salable  lager  beer  at  the  market  price. 

By  the  same  instrument  the  said  defendant  a^eed  not  to  sell,  either 
directly  or  indirectly,  "to  any  other  person  in  Egg  Harbor  city  lager 
beer  for  bottling  purposes  but  to  the  said  Henry  Schmitz,  until  the 
whole  of  the  said  principal,  money  and  interest  due  upon  said  bond  and 
mortga^  is  paid  in  full." 

April  1, 1885,  there  remained  due  for  interest  $67.88,  which  remained 
unpaid  for  over  thirty  days.  The  complainant  elected  to  take  advan- 
tage of  the  legal  risrht  secured  by  the  bond,  and  declared  the  whole 
amount  due.     He  iSled  his  bill  to  foreclose.     The  defendant  answers 
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and  insists  that  no  forfeiture  has  taken  place.  He  says  that  the  trae 
meaning  of  the  a^eement  respecting  payment  in  beer  is  that  the 
defendant  will  furnish  good  and  salable  beer,  which  he  was  always  ready 
to  do  and  which  he  did,  and  that  it  does  not  require  him  to  fiimish  be^ 
for  bottling  purposes ;  whereas  the  complainant  insists  that,  under  the 
agreement,  he  is  entitled  to  all  the  heer  for  bottling  purpoeee  that  he 
desires. 

In  the  first  place  it  has  been  shown  that  all  beer  when  first  mann- 
factured  is  regarded  as  fit  for  bottling  purposes,  and  the  difEerence 
between  beer  ^r  bottling  and  beer  for  kegs  and  barrels,  and  to  be  sold 
from  kegs  and  barrels  and  not  sold  from  ^ttles  is  that  which  is  to  be 
sold  from  kegs  or  barrels  is  flavored  with  bi-carbonate  ol  soda.  It  is, 
therefore,  less  expensive  and  less  troublesome  for  the  defendant  to 
furnish  beer  for  Dottling  purposes.  But  if  there  were  any  serioua 
difficulties  as  to  the  correct  interpretation  of  the  agreement,  the  conduct 
of  the  parties  under  the  agreement  would  aid  the  court  in  arriving  at  a 
correct  interpretation ;  in  cases  of  doubt  this  is  a  safe  rule,  and  wag 
adopted  in  TroUer  v.  HecJcacheTy  13  Stew.  612. 

The  proof  is  that  at  least  five-sixths  of  the  beer  delivered  to  the  com- 
plainant was  beer  for  bottling.  Nor  is -there  any  evidence  that  any 
question  arose  between  them  during  the  year  and  one-half,  of  any  dis- 
agreement as  to  the  meaning  of  the  contract  that  beer  was  being  far' 
nished  under  the  contract,  at  that  rate  or  in  that  proportion.  B^des, 
where  the  court  is  called  upon  to  decide  a  disputed  point  in  solving  the 
discharge  of  an  obligation,  the  court  will  be  justified  in  preenming  that 
the  defendant  intended  that  which  is  least  onerous  or  expensive  to  him« 
self.  Therefore,  the  defendant  having  furnished  so  large  a  proportion 
of  the  beer,  and  it  is  so  plainly  being  to  his  advantage  to  famish  it  for 
bottling ;  I  conclude  that  the  defense  that  the  compldnant  was  not 
entitlea  to  beer  for  J[x)ttling,  and  that  the  defendant  was  always  ready 
to  ftRHish  good  and  salable  lager  beer  cannot  prevail,  supposing  it  to 
have  been  established  that  he  inmished  or  offered  to  f  umisn  good  and 
salable  lager  beer  sufficient  in  quality  to  make  the  payments  due  upon 
the  contract. 

But  there  is  a  fatal  defect  in  the  defendant's  case,  in  that  he  fails  to 
estabUfih  a  tender  of  good  and  salable  lager  beer  for  the  amount  due  on 
the  1st  dav  of  April,  1885,  or  at  any  time  thereafter  before  the  filing 
of  this  bill,  on  May  13, 1885.  He  says  he  was  r4>Ie  and  ready  and 
willing  to  furnish  sudi  beer,  and  that  he  instructed  his  drivers  to  nimish 
it ;  but  there  is  no  proof  of  a  proper  legal  tender  of  any  beer  during 
the  time  specified.  A.s  the  case  stands  before  me,  I  must  oonchide  that 
the  forfeiture  contemplated  by  the  parties  in  the  condition  of  their  IxHid 
is  complete,  and  that  the  complainant  was  juBtified  in  filii^  his  bilL 

I  will  advise  a  decree  accordingly.  The  oompkraaiLt  ia  entitled  to 
ooeta. 
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Lbhioh  Yalley  Railboad  Oompaky  v.  Oranob  Water  Company. 

Pablic  grants  are  to  be  strictly  oonstmed.  The  grantee  can  take  nothing 
except  wmit  his  grant  plainly  gives. 

Wnere  a  right  to  cross  or  occupy  a  highway  is  granted  by  implication,  the 
corporation  can  only  occupy  so  much  as  may  be  reasonably  necessary;  in  case  of 
dispute  the  extent  of  the  grant  must  be  settled  by  the  courts. 

The  twelfth  section  of  the  charter  of  the  Morris  canal  gives  them  a  right 
to  cross  public  highways  whereyer  it  is  necessary  that  they  should  do  so,  but 
they  must  exercise  this  right  in  such  manner  as  to  cause  the  least  possible  incon- 
venience to  the  public. 

Under  the  ri^^t  to  cross,  the  canal  company  do  not  take  the  fee  of  the  land 
eoTered  by  the  nigh  way  where  their  canal  crosses,  but  simply  a  right  of  way, 
and  so  long  as  they  are  left  in  the  free  and  imobstructed  use  and  employment  of 
that,  though  the  lughway  may  be  appropriated  to  other  purposes  thim  travel, 
iheysuffer  no  wrong  and  have  no  cause  of  complaint. 

Where  two  highways  meet,  neither  is  entitled  to  destroy  the  other,  but  each 
must  in  some  degree  yield  to  the  other  what  would  be  theb  strict  legal  rights, 
if  they  did  not  meet  and  collide. 

On  final  hearing  on  bill  and  answer  and  proofs  taken  before  a  master. 

Thomas  N.  MoCarter^  for  complainants.  Joseph  L.  Munn  and 
Henry  C.  Pitneyy  for  defendants. 

Yak  Fleet,  Y.  C.  The  defendants  by  their  charter  are  empowered 
to  procure  and  snpoly  water  "  for  the  use  of  the  people  of  Orange, 
and  its  vicinity  in  the  county  of  Essex,"  and  to  this  end  they  are  given 
authority  to  lay  pipes  and  other  conduits  in  thepubUc  highways  therein 
free  of  charge.  P.  L.  1865,  p.  On  the  1st  of  August,  1883,  the  defend- 
ants made  a  contract  with  the  township  of  Bloomfield,  in  the  county  of 
Essex,  to  supply  water  to  that  township  for  both  public  and  private 
use.  Authority  to  make  such  a  contract  was  conferred  bv  a  statute 
passed  in  1881,  which  enacts,  ^^  that  it  shall  be  lawful,  for  the  govem- 
mg  body  of  any  municipal  corporation  in  this  State  to  make  a  contract 
for  water,  for  the  extinguishment  of  fire,  and  for  such  other  public 
uses  and  purposes  as  may  be  found  necessary,  or  convenient."  P.  L. 
118.  The  validity  of  this  statute*,  and  also  of  the  contract  made  by 
the  defendants  under  its  authority,  have  already,  as  between  a  tax  payer 
and  the  township,  been  the  subject  of  judicial  consideration,  and  both 
have  been  pronounced  valid,  ran  Oriesefi  v.  Bloomfield^  18  Yr.  442. 
It  it  also  authoritatively  settled  in  this  State,  that  a  corporation  created 
to  supply  the  inhabitants  of  a  town  with  water  for  their  private  use, 
and  which  is  charged  with  the  dut^  of  supplying  water  on  reasonable 
tersMi  to  all  who  may  apply,  so  manifestly  subserves  the  public  welfare, 
that  it  is  competent  for  the  legislature  to  authorize  such  a  corporation 
to  exercise  the  right  of  emin^it  domain.  Oknstead  v.  Morris  Aoueductj 
17  Yr.  495;  S.  C,  on  error,  1 8  id.  31 1;  Va/n  Oriesen  v.  Bloomfiddy  Sfmra. 
One  of  the  provisions  of  their  contract  made  it  the  duty  of  the  def  en^mts 
to  lay  pipes  in  such  of  the  streets  of  the  township  of  Bloomfield  as 
the  town  committee  should  designate.  The  street  so  designated 
was  Bloomfield  avenue.  This  is  an  ancient  highway,  having  been  used 
as  a  rablic  road  long  prior  to  the  construction  of  the  Morris  canaL  It 
was  tormerly  called  the  Newtown  road.  The  canal  crosses  it.  The 
canal  at  the  point  where  it  intersects  the  avenue  is  constructed  in  a 
cut,  and  the  avenue  is  carried  over  the  canal  by  a  bridge  about  twelve 
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feet  in  width,  and  standing  above  the  water  of  the  canal  between  nine 
and  ten  feet.  The  def enc&nts  have  carried  their  pipe  across  the  canid 
by  means  of  a  bridge  bnilt  within  the  lines  of  the  aveane.  Stone  pien 
were  erected  within  the  lines  of  the  avenne,  on  both  sides  of  the  canal, 
bat  not  on  the  lands  belonging  to  the  canal  company,  and  on  these 
piers  timbers  were  laid,  and  the  pipe  carried  across  on  these. 

The  brid^  was  bnilt  and  the  pipe  carried  acroes  in  November,  1884. 
The  complamants  are  lessees  of  theMorris  Canal  and  Banking  Company, 
and  by  virtne  of  a  lease  executed  in  May,  1 871,  under  legislative  authority, 
are  in  possession  of  all  the  franchises,  property  and  rights  of  the  canal  com- 
pany. The  defendants  erected  their  bridge  and  carried  their  pipe  across 
the  canal  without  the  consent  of  the  complainants  and  against  their  pro- 
test. This  suit  is  brought  to  procure  or  compel  the  removal  of  such  part  of 
the  bridge  as  spans  or  overnanjKS  the  canal.  The  important  question 
which  the  case  presents,  it  wiU  be  seen,  is  whether  the  defendants  in 
erecting  the  bridge  across  the  canal,  and  laying  their  pipe  pn  it,  com- 
mitted such  an  invasion  of  the  complainants'  right  as  entitles  them  to 
the  aid  of  a  court  of  equity  i  It  is  not  pretended  that  the  bridge  has 
suffered  any  injury  whatever.  The  bill  admits  that  it  stands  a  little 
higher,  above  the  water  of  the  canal,  than  the  highway  bridge  erected 
by  *the  canal  company,  at  the  same  place,  so  that  it  is  entirely  clear  that 
while  the  highway  bridge  remains  at  its  present  elevation,  the  def^id- 
ants'  bridge  will  not  impair  or  obstruct,  to  the  slightest  extent,  the  full 
and  free  use  of  the  canal  for  the  purposes  for  which  it  was  constructed. 
It  is  also  true  that  it  is  an  undisputed  fact  in  the  case  that  twenty  of 
the  twenty-five  bridges  crossing  the  canal,  between  the  avenue  in  ques- 
tion and  tne  tracks  of  the  Pennsylvania  railroad  in  the  city  of  Newark, 
some  of  which  constitute  a  part  of  the  streets  of  the  city  of  Newark 
which  are  more  extensively  used  than  any  others,  and  others  constitute 
a  part  of  the  road  beds  of  railroads,  stand  either  lower  than  the  defend- 
ants' bridge,  or  at  about  the  same  elevation.  But  five  of  them  stand 
higher,  so  that  it  would  seem  to  be  almost  absolutely  certain,  in  view 
of  the  character  and  importance  of  the  rights  involved,  that  no  material 
change  will  be  made  in  the  elevation  of  the  bridge  on  the  section  of 
the  canal  during  the  next  fifty  years.  Indeed  th©  probabilities  are 
very  strongly  a^inst  any  material  change  being  made  at  any  time  in 
the  future.  Unless,  therefore,  the  complainants  or  their  lessors  own 
the  locus  m  quo  in  fee,  or  have  some  higher  or  stronger  right  than  a 
simple  right  of  way,  or  easement  over  the  land  in  question,  it  would 
seem  to  be  perfectly  clear,  that,  inasmuch  as  what  the  defendants  have 
done  does  not,  even  in  the  slightest  degree,  obstruct  the  complainants 
in  the  full  and  free  exercise  ox  all  their  rights,  no  wrong  has  been  done, 
or  injury  sustained,  and  consequently  that  no  judiGiaf  redress  can  be 
given. 

The  charter  of  the  canal  company  was  ^nted  in  1624.  It  invests 
them  with  extraordinary  powers,  such  as,  since  the  adoption  of  the  Con- 
stitution of  1844,  the  legislature  areprohibited  from  granting  to  either 
individuals  or  private  corporations.  They  are  authori^d  to  ta^e  private 
property  without  first  making  compensation.  Entry  by  them  upon 
private  property,  and  the  appropriation  of  it  to  their  purposes  without 
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first  making  compensation  is  not  a  trespass,  nor  will  ejectment  lie  against 
them  for  its  recovery.  Their  power  to  this  extent  stands  supported  bj 
miif  orm  course  of  decisions.  Rough  v.  Darcy^  6  Hal.  237:  Den  v. 
Morris  CcmaL^  4  Zabr.  687 ;  Lehigh  VaUey  R.  JR.  Co.  v.  MoFwrlcm^ 
4  Stew.  706 ;  8.  C,  14  Vr.  607.  Sut  no  such  power  has  been  given  to 
them  over  public  property  or  public  rights.  They  can  take  nothing 
beloujging  to  the  public  except  what  their  grant  plainly  gives.  The 
principle  is  fundamental  and  uoiversally  recognized,  that  public  grants 
are  to  be  strictly  construed.  The  grantee  can  take  nothing  except  what 
his  grant  plainly  gives.  Any  amoiguity  in  its  terms  wSl  be  latal  to 
his  claim.  To  doubt  such  a  case  is  to  deny.  Permeylvcmia  It.  M.  Co. 
V.  Sta/tional  Bailway  Co.^  8  C.  E.  Gr.  455.  Public  highways  ought  not 
to  be  destroyed,  even  in  part,  under  pretense  of  legSlative  authority, 
unless  it  is  conferred  either  in  express  terms,  or  by  necessary  implica- 
tion. If  the  words  are  ambiguous,  the  construction  ought  to  be  in 
favor  of  the  common  right  oi  highway,  not  against  it.  State  v.  ^.  R. 
Co.,  5  Dutch.  353. 

The  canal  company  had  an  undoubted  right  to  construct  their  canal 
across  the  public  highways  running  across  the  route  of  their  canal. 
Such  a  right  would  exist  by  implication  even  if  their  charter  said  noth- 
ing upon  the  subject,  for  it  is  a  fact  which  must  be  understood  without 
mention,  that  it  would  be  impossible  to  construct  a  canal  from  Easton 
to  Newark  without  crossing  many  highways,  and,  therefore,  a  grant  to 
construct  a  canal  between  those  two  points*  would  necessarily  confer,  by 
unavoidable  implication,  a  right  to  cross  the  highways  lyinff  across  the 
route  of  the  canal.  Where  a  right  to  cross  or  occupy  a  puWic  highway 
is  granted  by  implication,  the  corporation  can  occupy  only  so  much  of 
the  public  easement  as  may  be  reasonably  necessary  to  enable  them  to 
accomplish  the  purposes  for  which  they  were  created.  Beyond  this 
they  cannot  go,  and  the  question  as  to  the  extent  of  their  grant  in  this 
respect,  or  how  far  a  reasonable  necessity  will  allow  them  to  occupy,  is 
a  matter  which  the  corporation  cannot  determine  for  themselves,  but 
must,  in  case  of  dispute,  be  determined  by  the  courts.  Newark  a/nd 
New  York  R.  R.  Uo.  v.  Newark,  8  C.  E.  Green,  615 ;  Oreemjoich  v. 
E.  &  A.  R.  R.  Co.,  9  id.  217 ;  S.  C.  on  appeal,  10  id.  565 ;  N.  J.  Southern 
R.  R.  Co.  V.  JLong  Branch  Commissioners,  10  Vr.  38.  Where,  how- 
ever, the  charter  contained  provision  defining  the  powers  and  duties  of 
the  corporation  in  this  regard,  that  must,  of  course,  be  taken  as  the 
standard  of  their  rights  and  obligations.  The  twelfth  section  of  the 
charter  of  the  canal  companv  declares  that  when  the  canal  shall  cross 
any  public  road  it  shall  be  the  duty  of  the  company  at  their  own  proper 
expense  to  make  good  and  sufficient  bridges  across  the  canal  and  to  keep 
the  same  in  repair,  so  as  to  prevent  any  inconvenience  in  the  usage  of 
the  road  by  reason  of  the  canal  crossing  the  same.  P.  Laws  1824, 
165.  The  legislative  purpose  in  making  this  enactment  is,  I  think, 
entirely  clear.  They  meant  to  give  the  canal  company  a  ri^ht  to  cross 
highways  wherever  it  might  be  necessary  that  they  should  do  so  to 
accomplish  the  purposes  for  which  they  were  created,  but  they  also 
meant  that  they  should  exercise  this  right  in  such  manner  as  to  cause 
the  least  possible  injury  and  inconvenience  to  the  public.  They  were 
Vol.  Vin.-.106 
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to  take  what  it  was  reasonably  necessary  for  them  to  have  and  no  more, 
and  to  this  extent,  and  to  this  extent  only,  the  public  were  to  yield  thdr 
rights.  This  section  has  been  the  subject  of  judicial  consideration. 
Chief  Jnstice  Gbben,  in  Morris  Canal  v.  StcUe^  4  Zabr.  67,  said,  that 
the  design  of  this  section  was  to  prevent  the  canal  company  from  com- 
mitting a  nuisance,  and  that  the  legislature  intended  that  tne  highways 
where  the  canal  crossed  them  should,  so  far  as  possible,  be  left  just  m 
the  condition  the  canal  company  found  them.  Mr.  Justice  Elmer,  in 
the  same  case,  intimated  that  where  a  public  highway  is  laid  out  over 
the  canal,  and  the  highway  is  carried  across  the  canal  by  a  bridge  so  built 
as  not  to  materially  interfere  with  the  appropriate  use  of  the  canal,  it 
might  well  be  considered  that  in  such  a  case  there  was  not  such  a  taMng 
of  canal  property  aa  required  compensation  to  be  made.  And  Chanoe^ 
lor  WiLLiAjfsoN  subsequently  declared  in  Morris  &  JSssex  JR.  R.  Co, 
v.  Newarhy  2  Stockt.  352,  that  where  a  railroad  corporation  are  author- 
ized to  construct  their  road  across  a  highway,  that  what  the  corporation 
appropriate  in  crossing  is  not  any  right  or  title  of  the  owner  of  the  fee 
of  the  land  over  which  the  highway  passes,  but  only  the  public  ease- 
ment, and  for  that  reason  there  is  in  such  a  case  no  such  taking  of  pri- 
vate property  as  entitles  the  owner  of  the  fee  to  compensation.  "  The 
authority,"  said  the  chancellor,  "  to  use  a  public  highway  for  the  purpose 
of  a  railroad,  retaining  the  use  of  such  nighway  for  all  ordinary  par- 
poses,  subject  only  to  the  inconvenience  of  the  railroad,  is  not  such  s 
taking  of  private  property  from  the  owner  of  the  fee  as  it  is  contera- 
plated"  by  the  constitutional  provision  which  forbids  the  taking  of 
private  property  for  the  use  of  a  private  corporation  without  first  mak- 
ing c«>mpensation.  If  these  views  are  correct,  it  would  seem  to  be  undis- 
pntable  that  the  only  right  or  interest  which  it  was  possible  for  the  canal 
company  to  acquire  in  the  locus  in  quo  was  a  right  of  way,  in  odier 
words,  a  right  to  take  and  appropriate  so  much  of  the  pubUc  easement 
as  should  l^  necessary  for  tlieir  purposes.  If  this  is  so,  it  is  manifest 
that  so  long  as  nothing  is  done  which  prevents  the  canal  company  from 
having  the  full,  free  and  unobstructed  use  and  enjoyment  of  such  right 
of  way,  they  suflTer  no  injury  whatever  and  have  no  ris^ht  to  redress. 

But  there  is  another  adjudication  much  more  directly  in  point,  and 
which  this  court  is  bound  to  recognize  as  a  conclusive  authority  on  the 

3uestion  now  before  us.  The  case  referred  to  is  7%^  Morris  Canal  v. 
^ersey  Citu^  1  Beas.  252 ;  8.  0.  on  appeal,  id.  547.  In  this  case  it 
appeared  that  a  street  called  Hudson  street,  had  been  dedicated  in  1804. 
As  laid  down  on  the  map,  by  which  the  dedication  was  in  part  effected, 
the  street  extended  from  the  fast  land  in  Jersey  City  to  the  waters  of  the 
New  York  bay.  The  most  of  the  street  was  located  on  land  below  low-water 
mark.  About  1835,  when  the  canal  company  extended  their  canal  from 
Newark  to  the  waters  of  the  Hudson  river  at  Jersey  City,  they  con- 
structed a  basin  across  this  street,  filled  in  the  land  and  built  an 
extensive  coal  wharf  partly  within  the  lines  of  this  street.  They  also 
built  a  pier,  as  a  means  of  approach  to  the  basin  within  the  lines  of  this 
street.  The  canal  company,  m  1835,  acquired,  by  deed,  the  title  of  the 
person  who  made  the  dedication.  The  city  authorities  did  nothing 
evincing  a  purjx)se  to  accept  that  part  of  tnis  street  wliich  extendea 
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below  low-water  mark,  nntil  1854,  and  until  after  the  canal  company 
had  completed  their  basin  and  changed  the  natural  condition  or  the 
land  covered  by  this  street  in  the  manner  above  described.  Thev  then 
notified  the  canal  company  to  remove  the  buildings  and  other  obstruc- 
tions which  they  had  placed  on  the  street,  and  they  also  took  the  neces- 
sary corporate  action  to  open  the  street  to  the  basin  over  the  pier  which 
the  canal  company  had  erected.  This  court,  at  the  suit  of  the  canal 
company,  enjoined  further  action  by  the  city  authorities,  and  on  the 
final  hearine  of  the  cause  the  injunction  was  made  perpetual  The 
judgment  of  this  court  was  placed  mainly  on  the  grouna  that  a  riparian 
owner  had  no  such  estate  in  or  right  to  land  under  water  as  gave  him  a 
ri^t  or  power  to  make  an  effectual  dedication  of  it.  On  appeal  the 
decree  of  this  court  was  reversed,  the  court  of  errors  and  appeals  hold- 
ing that  a  riparian  owner  may,  with  the  assent  of  the  State,  make  a 
vaEd  dedication  of  land  under  water  for  the  purposes  of  a  highway, 
and  that  the  city  authorities  had  a  right  to  extend  Hudson  street  over 
the  pier  of  the  canal  company  to  the  canal  basin.  The  relative  rights 
of  the  public  and  the  canal  company  were  defined  as  follows :  Where 
two  puUic  highways  meet,  as  in  this  case,  neither  is  entitled  to  destroy 
the  other;  eacn  must,  in  some  degree,  yield  to  the  other  what  would  be 
their  strict  legal  rights,  if  they  did  not  meet  and  collide.  The  public 
are  entitled  to  the  use  of  the  place  in  question  as  a  public  street,  and 
the  canal  company  are  also  entitled  to  the  use  of  it  as  the  side  of  their 
basin. 

The  city  corporation  may  not,  under  color  of  the  right  to  regu- 
late and  control  streets,  do  any  act  destructive  of  the  bc^,  or  pre- 
vent the  use  of  it  as  a  canal  basin  for  the  legitimate  purposes  of  canal 
navigation,  and  the  canal  company  have  no  nght  to  exclude  the  public 
and  occupy  it  as  a  coal  yard,  or  as  a  place  for  permanent  storage.  It  is 
A  public  street,  but  a  public  street  over  a  canal  pier,  to  be  used  by  the 
canal  company  for  all  necessary  purposes  not  inconsistent  with  the  right 
of  the  puolic  in  it  as  a  street.  The  important  principle  established  by 
this  adjudication  is,  that  where  the  rights  of  the  canal  company  come 
in  conmct  with  the  rights  of  the  public  in  a  highway,  the  public  will 
be  reqoired  to  yield  their  rights  to  such  an  extent  only  ae  may  be 
reasonably  necessary  to  enable  the  canal  company  to  accomplish  the 
purposes  for  which  they  were  created.  Applying  that  prmdple  to 
this  case,  it  is  clear  that  no  relief  be  given  to  the  complainants. 
Whether  the  use  the  defendants  have  made  of  Bloomfield  avenue  is 
lawful  or  not,  as  against  the  public,  is  a  question  which  cannot  be 
decided  in  this  case.  The  question  here  is,  whether  or  not  the  defend- 
ants have  invaded  the  rights  of  the  complainants,  or  committed  any 
acts,  which,  as  against  them,  are  wrongful,  and  which  have  resulted  in 
legal  injury.     On  that  question  I  entertain  no  doubt. 

xhe  question  whether  the  defendants  have  a  right  to  carry  their 
pipe  across  the  complainants'  right  of  way,  by  constructing  a  tunnel 
under  the  bed  of  the  canal,  is  not  before  the  court,  and  it  would  not, 
therefore,  be  proper  that  any  opinion  on  that  question  should  be 
expressed,  but  it  is  obvious,  I  think,  that  the  method  of  crossing  differs 
so  essentially  in  many  important  respects  from  the  one  adopted  by 
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the  defendants,  tiiat  it  should  not  be  assumed  because  the  one  adopted 
is  sanctioned,  thsi  the  other  will  be. 

The  oomplainantB'  bill  must  be  dismissed,  with  costs. 


Yanneman  v.  The  Swedesbobo  L.  &  B.  Assooiatioh. 

L.  being  the  owner  of  building  loan  stock,  poichAsed  loans,  and  used  the 
money  in  purchasing  a  lot  and  erecting  a  dwelling  thereon,  taking  the  title  in 
the  name  of  his  wife,  and  she  gave  a  bond  and  mortgage  on  the  lot  for  the  amount 
loaned,  he  not  joining  therein;  after  tliis,both  L.  and  his  wife  joined  in  a  mort- 
ffage  to  the  present  complainants  ;  then  the  association,  the  present  defendants, 
nl^  a  bill  against  Mrs.  L.  and  these  complainants,  for  relief,  in  which,  amongst 
other  things,  it  alleged  that  said  loan  was  made  to  Mrs.  L.;  it  was  held,  in  ^is 
court,  that  the  loan  was  an  equitable  lien  on  the  land,  and  prior  to  the  lien  of  the 
mortgage  given  to  these  complainants ;  the  sale  of  the  land  did  not  |»oduoe 
enough  to  satisfy  the  amount  due  the  association ;  in  the  meantime  the  associa- 
tion had  taken  a  bond  from  L.  and  his  wife  for  the  whole  amount  of  the  loan, 
and  about  the  time  of  the  filing  of  the  bill  had  taken  an  assignment  of  the  stock, 
through  the  wife,  to  its  self  as  collateral ;  after  the  detenmnation  of  that  rolt, 
in  bemdf  of  the  association,  the  present  complainants  obtained  a  judgment  at  law 
against  L.,  and  have  filed  this  bill  in  which  they  attack  that  assignment,  infidst- 
ing  that  it  was  fraudulent  because  voluntary,  and  that  it  was  in  1^^  effect  v^d- 
ontary,  because  the  association  had,  in  their  bill,  alleged  that  the  debt  was  the 
debt  of  Mrs.  L.,  by  which  allegation  it  was  bound  ;  and  ?iM,  that  the  decree  in 
that  case  did  not  rest  on  that  allegation,  and,  therefore,  that  such  allegation  is 
not  conclusive;  and  held,  also,  that  the  debt  being  the  debt  of  the  husband,  he 
had  a  right  to  secure  its  pavment,  and  that  the  assignment  for  that  purpose, 
thouffh  first  made  to  the  wife,  and  by  her  to  the  association,  was  not  a  bad^e  of 
fraud  ;  and  held,  likewise,  that  the  bills  in  chancery  are,  ordinarily,  but  ^ight 
evidence  without  more  of  the  statements  contained  in  them,  and  that  advantage 
cannot  be  taken  of  such  statements  unless  it  is  shown  that  the  party  relying  upon 
them  has  been  misled  to  his  prej  udioe.  « 

Creditor's  bill.    The  opinion  states  the  case. 

Ji.  T.  MiUer^  for  complainants.     C.  O.  Ooflrriaon^  for  defendants. 

Bird,  Y.  0.  This  is  a  creditor's  bill.  In  1871  L.  became  a  mem- 
ber of  the  defendant  association  and  the  owner  of  the  seven  shares  of 
its  stock.  In  1872  he  purchased  seven  loans  of  the  association,  paying 
for  three  of  them  $49.50  each,  and  for  four  of  them  $46  each  by  way 
of  premiums.  The  then  anticipated  value  of  each  share  was  $200, 
which  value,  however,  to  the  owner  depended  upon  his  fulfilling  all  his 
obligations  to  the  association.  L.  was  paid  at  the  rate  on  the  loans  he 
purcnased  less  the  premium,  which  indicated  their  value  at  that  time — 
that  is,  $1,400  less  the  premium.  The  association  took  no  assignment 
of  the  stock  from  L.  as  security  at  that  time,  but  it  is  claimed  that  that 
was  intended  and  understood  according  to  the  custom  and  by-laws  of 
the  association,  and  that  the  omission  was  an  oversight.  The  by-laws 
clearly  make  such  provision.  The  object  L.  had  in  view  in  taking  the 
loans  was  the  purcnase  of  a  lot  worth  the  proceeds  thereof  and  the 
erection  of  a  dwelling-house  thereon.  Of  this  money,  $300  was  paid 
by  L.  for  a  lot,  the  deed  of  conveyance  for  which  he  had  executed  and 
delivered  to  his  wife.  The  wife  executed  a  mortgage  to  the  associaticm 
for  $1,400.     The  husband  (L.)  did  not  join  in  executing  this  mortgage. 

All  the  money  so  advanced  by  the  association  was  paid  out  by  L., 
either  for  the  title  to  the  land  or  for  material  and  labor  in  the  erection 
of  a  dwelling  upon  the  land. 
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In  1876  L.  and  his  wife  executed  a  mortgage  upon  the  same  prem- 
ises to  the  present  complainants,  which  were  ffiven  to  secure  the  prin- 
cipal sum  then  due,  for  which  with  interest  they  afterward  obtained  a. 
judgment  at  law,  as  will  appear. 

In  December,  1879,  L.  and  his  wife  executed  a  bond  to  the  associa- 
tion to  secure  the  amount  of  the  said  loan,  with  the  condition  that  if 
they  should  pay  the  association  the  interest  on  $1,400,  with  the  regular 
monthly  instaUments  of  $1  per  share,  on  seven  shares  of  the  cap- 
ital stock  of  the  association,  owned  by  the  said  L.,  on  the  first  Monday 
of  each  month  until  the  surplus  assete  of  said  association  shall  be  suf- 
ficient over  and  above  its  d!ebts  and  liabilities  to  pay  on  each  unre- 
deemed share  the  sum  of  $200,  the  said  bond  should  be  void,  and  in 
case  they  failed  so  to  pay  for  six  months,  then  the  said  $1,400  should 
be  due,  and  said  bond  be  in  full  force  and  virtue.  To  this  bond  was  a 
power  of  attorney  annexed  to  confess  judgment.  L.  and  his  wife  joined 
m  executing  another  mortgage  on  the  said  lot  to  secure  the  payment  of 
this  bond.  According  to  a  certificate  indorsed  on  this  bond,  judgment 
was  entered  thereon  6th  October,  1882,  after  the  condition  had  been 
broken. 

When  this  last  bond  and  mortgage  were  executed  and  recorded,  the 
scrivener  ordered  the  cancellation  oi  the  prior  mortgage  made  by  Mrs. 
L.  alone.  It  appears  that  this  was  done  without  the  assent  or  knowledge 
of  the  association. 

In  September,  1881,  the  association  filed  a  bill  against  L.  and  wife  and 
the  Vannemans  —  the  complainants  in  this  suit  —  seeking  relief  in  the 
premises.  The  result  of  that  suit  was  a  decree,  declaring  that  the  claim 
of  the  association  was  an  equitable  lien  on  said  land,  and  was  entitled 
•  to  precedence  over  the  mortgage  of  the  Vannemans.  The  property  was 
sold  but  the  amount  realized  was  insufficient  to  pay  the  claim  of  the 
association,  a  large  balance  still  being  due.  In  September,  L.  assigned 
all  his  right,  title  and  interest  in  said  stock  to  his  wife,  who  upon 
the  same  day  assigned  it  to  the  said  association  as  collateral  security. 
As  I  understand  the  admission  of  counsel  for  the  complainant,  there  is 
still  a  balance  due  to  the  association,  over  and  above  the  value  of  these 
shares  of  stock. 

The  Vannemans,  recovering  nothing  upon  the  sale  of  the  land, 
obtained  judgment  against  L.,  and  by  their  present  bill  attack  the  said 
assignment  of  stock  by  L.  to  his  wife,  and  by  her  to  the  association. 
They  insist  that  the  assignment  was  made  for  the  purpose  of  defrauding 
them,  as  creditors  of  L.  The  principal  facts  reUed  upon  to  establish  the 
fraud  have  already  been  given,  except  the  allegation  that  the 
association  in  its  bin  to  foreclose  the  said  mortgage  given  by  Mrs. 
L.  alone,  it  alleged  that  the  loan  was  made  to  A^*,  and,  a!^,  except  the 
fact  that  the  president  of  the  association  applied  to  L.  to  assign  to  it  his 
said  stock.  L.  says :  "  I  don't  know  that  I  can  give  his  exact  language; 
the  substance  is  this,  inasmuch  as  it  is:  nearly  or  quite  certain  tliat  Van- 
neman  could  get  possession  ot  the  property,  it  would  be  but  fair  and 
just  that  the  association  should  have  what  money  it  had  paid."  At 
that  time  it  had  not  been  determined  whether  the  claim  of  the  associa- 
tion was  a  prior  hen  upon  the  premises  to  the  mortgage  of  the  Vanne- 
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mans  or  not.      Its  claim  to  priority  was  subsequently  very  earnestly 
resisted  by  the  Vannemans. 

Was  the  conduct  of  the  parties  fraudulent  ?  L.  owed  the  association 
at  the  time  of  the  assignment;  therefore,  the  assignment  was  not  volun- 
tarj/y  for  notwithstandmg  the  sale  of  the  lot,  and  the  application  of  the 
proceeds  thereof  to  the  claim  of  the  association,  the  present  value  of  the 
stock  will  not  liquidate  the  balance  still  due.  I  say,  not  voluntary, 
because  L.  not  only  purchased  the  loans  as  a  stockholder,  but  afterward 
made  his  bond  to  the  association  for  the  amount  borrowed,  as  above 
recited,  showing  an  unquestioned  liability,  which  must  stand  in  anv 
court,  until  its  oonajldes  shall  have  been  successfully  impeached,  whicn 
has  not  been  done  in  tliis  case,  nor  attempted.  It  is  true,  the  insistment 
is  that  the  assignment  to  the  wife  was  a  gift,  being  as  to  her  without 
consideration,  and,  therefore,  void  as  to  creditors ;  but  I  do  not  find 
that  it  was  intended  as  a  gift  to  the  wife.  The  intention  of  the  husband 
was  to  assi^  his  stock  to  the  association,  which  he  did  by  first  assign- 
ing it  to  his  wife.  That  there  was  no  necessity  for  this  round-about 
method  is  plain  enough,  but  I  cannot  perceive  that  this  course  can  be 
re^rded  as  a  badge  of  fraud. 

But  the  present  complainants  insist  that  the  association  having  accepted 
a  bond  and  mortgage  from  Mrs.  L.  alone,  it  thereby  made  her  its 
debtor  and  released  her  husband,  and  consequently  must  look  to  her 
and  to  her  separate  estate  alone.  This  view  they  seek  to  enforce  by 
presenting  the  bill  filed  in  the  suit  above  named,  in  which  the  associa- 
tion declared  that  they  had  loaned  the  money  to  Mrs.  L.  and  thereby 
sought  to  strengthen  their  hold  for  equitable  relief.  It  is  urged  that 
the  association  making  such  an  allegation  and  obtaining  a  decree  in 
their  favor  under  such  a  bill  cannot  now  question  or  gainsay  the  allega- 
tion, the  allegation  not  only  having  been  made  in  a  judicial  proceeding, 
but  the  court  having  solemnly  adjudged  it  to  be  true  ;  citmg  Zove  v. 
Trumariy  10  Ohio  St.  54,  and  The  3tu)hese  of  Kingston's  case,  11  St 
Tr.  291:  JHeOee  v.  Smith,  1  C.  E.  Gr.  462,  466 ;  1  Greenl.  Ev.,  §  805, 
and  1  Whart.  Ev.,  ^  887. 

This  legal  proposition,  to  the  extent  it  has  been  established,  cannot, 
bv  its  own  force,  control  this  case,  because  the  decree  was  not  founded 
alone,  if  at  all,  on  the  relation  of  debtor  and  creditor,  but  upon  the 
equitable  rights  in  behalf  of  the  association  springing  out  of  the  transac- 
tion, which  otherwise  had  and  could  have  no  foundation.  The  debt 
was  regarded  as  the  debt  of  the  husband,  and  the  act  of  the  wife  was 
regarded  as  an  effort  on  her  part  to  secure  and  pav  that  debt  by  a  lien 
on  her  land  as  in  equity  she  might,  provided  her  husband  join^.  To 
support  this  view  1  found  numerous  cases  in  our  own  State.  It  was 
decreed  that  the  amount  of  the  money  actually  expended  in  paying  for 
the  land  and  for  material  and  labor  was  an  e(ji  uitaole  lien  on  that  mnd. 
Hence  it  cannot  be  said  that  the  court  has  adjudged  that  Mrs.  L.  was 
the  debtor  and  that  the  association  are,  therefore,  entrapped  from  saying 
any  thing  to  the  contrary.  Yery  different  from  this  is  the  case  of  Jio- 
Gee  V.  i^ithy  where  an  answering  defendant  was  held  to  be  estopped 
by  the  allegations  in  her  answer,  a  vendee  having  purchased  upon  the 
faith  of  sucn  answer  and  upon  reliance  m  the  truth  of  its  statements. 
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In  this  as  in  every  other  investigation  in  this  forum,  where  the  equit- 
able rights  of  suitors  are  sought  for,  the  intention  of  the  parties  is 
always  of  ereat  importance,  especially  where  that  intention  can  be  easily 
disco vere(^  and  a  decree  founded  thereon  without  doing  any  actual 
injustice  to  any  third  party.  In  this  case  L.  purchased  the  loans  and 
his  wife  did  not.  L.,  therefore,  became  the  debtor,  and  years  after  gave 
a  bond  to  secure  it.  With  this  money  he  bought  the  land  named  and 
built  on  it,  taking  the  title  in  his  wife's  name.  The  association  pro- 
ceeded against  her  and  against  this  land,  because  the  title  was  in  her  name, 
and  because  a.11  the  money  for  which  the  husband  had  become  liable  had 
been  eaapended  in  the  purchase  of  the  land  and  in  making  the  improve- 
ments thereon,  and  because  she  had  executed  said  morkfage,  showing  an 
intention  to  bind  her  interest,  creating  the  lien  alreaov  mentioned.  I 
say  the  intention  is  always  of  great  importance  in  sucn  cases.  When 
no  injustice  will  be  done  to  thu'd  parties  by  giving  effect  to  that  inten- 
tion, will  any  injustice  be  done  to  the  complainants  in  this  case  by 
permitting  the  transaction  between  L.  and  the  association,  by  which  L. 
paid  his  just  obligations,  to  stand  ?  As  in  every  such  case  the  influence 
of  such  transactions  upon  the  conduct  of  the  third  party  is  always  a 
material  consideration.  Were  the  complainants  in  anywise  influenced 
or  controlled  by  the  dealings  between  tlie  association  and  L.  in  giving 
and  receiving  the  bond  and  mortgage  of  the  wife,  or  especially  by  the 
transfer  of  the  stock  to  the  association,  as  collateral  to  the  payment  of 
his  indebtedness?  There  is  nothing  in  the  case  to  indicate  such 
influence. 

L.  became  a  debtor  to  the  association  in  1872,  and,  as  I  have  said, 
there  is  nothing  to  indicate  that  his  liability  was  discharged  by  the  asso- 
ciation accepting  a  bond  imd  mortgage  from  the  wife,  nor  that  the 
present  complainants  changed  their  situation  because  of  that  fact.  The 
indebtedness  of  L.  to  the  present  complainant  was  created  1876,  noth- 
ing whatever  appearing  that  it  originated  from  or  had  any  thing  to  do 
with  the  stock  transactions  between  L.  and  the  association.  With  this 
field  before  us  can  it  be  said  that  fraud  anywhere  appears  ?  If  the  pay- 
ment of  this  claim  by  L.  should  be  declared  to  oe  fraudulent,  then 
might  not  the  same  be  said  in  behalf  of  any  creditor  who  is  not  first 
paid,  and  who  fails  to  find  sufficient  assets  to  satisfy  his  judgment?  It 
seems  as  though  that  result  would  follow  in  eveir  case.  £d  L.  had 
the  money  he  could  have  safely  paid  the  debt.  If  the  insistments  of 
the  complainants  be  true  that  said  stock  belonged  to  L.  in  1881,  at  the 
time  of  the  assignment,  L.  could  have  sold  it,  and  with  the  proceeds 
discharged  any  legal  liability.  It  would,  therefore,  most  surely  follow 
that  he  could  discharge  any  such  liability  by  the  transfer  of  the  stock 
itself,  there  being  no  actual  fraud,  or,  in  other  words,  the  transaction 
being  bonajide. 

As  to  the  effect  of  the  statements  in  the  bill  filed  in  the  former  suit 
by  the  association  —  1  Greenl.  Ev.  278  —  where  that  learned  author 
regards  the  admissions  made  in  a  bill  in  chancery  as  very  feeble  evi- 
dence, so  far  as  they  may  be  taken  as  the  suasestion  of  counsel.  In 
Doe  V.  Syhouruy  7  Term.  R.  2,  Lord  Kbnyon,  Ch.  J.,  said :  "A  bill  in 
chancery  is  never  admitted  in  evidence  farther  than  to  show  that  such 
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a  bill  did  exist,  and  that  certain  facts  were  in  dispute  between  the  par- 
ties in  order  to  let  in  the  answers  or  depositions  of  the  V3vtnes8e%r  In 
Barlow  v.  Rudm^  6  Exch.  665  ;  12  Jar.  889,  the  law  is  stated  thus : 
A  bill  in  chancery  is  not  evidence  against  the  party  in  whose  name 
it  is  filed,  unless  nis  privity  to  it  is  shown.  Where  that  privity  is 
established  the  bill  is  admissible  to  prove  the  fact  that  such  a  suit  was 
instituted,  and  what  the  subject  oi  it  was,  but  it  is  not  evidence  by 
way  of  admission  against  the  party  by  whom  it  was  filed  of  the  truth 
of  the  facts  alleged  or  stated  in  it.'' 

If  this  be  the  correct  practice  in  ordinary  cases,  then,  surely,  it  wiH 
apply  in  cases  like  the  present,  where  the  bill  offered  in  evidence  was 
filed  by  the  counsel  of  a  corporation.  See,  also,  &u)eet  v.  TtUUe,  14  N . 
Y.  465,  470. 

I  conclude  that  the  allegation  of  fraud  has  not  been  sustained.  The 
bill  should  be  dismissed,  with  costs.     I  will  so  advise. 


SUPREME  COURT  OF  NEW  JERSEY: 


DONNELL,  LaWSON  &  Co.  V.  WyOKOFF. 
January  18,  1887. 

Pledge  —  CJonversion. 

In  an  action  by  the  pledgee  for  the  debt  for  which  the  pledge  was  made,  the 
defendant  may  set  up  a  wronfifful  conversion  of  the  pledge  by  way  of  a  defense 
and  be  allowed  the  value  of  the  pledge  as  payment  of  the  debt  pro  Utnto, 

Stock  of  a  mining  corporation  was  pledged  as  collateral  securitv  for  a  loan. 
The  company  by  legislative  authority  afterward  reduced  its  capital  and  proper- 
tionately  reduced  the  nominal  value  of  the  shares  of  the  capital  stock.  £Md, 
that  the  surrender  by  the  pledgee  of  the  original  certificate  of  sto(^  and  the 
acceptance  of  a  new  certificate  for  the  same  number  of  shares  was  not  a  wrong- 
ful conversion. 

On  rule  to  show  cause. 

Argued  June  term,  1886,  before  Beasley,  Ch.  J.,  and  Justices 
Depue,  Van  Syckel  and  Knapp. 

Framk  Bergen^  for  defendant.    Edwwrd  M.  CoUej  for  plaintiff. 

Depue,  J.  This  suit  was  brought  upon  a  promissory  note  dated 
September  16,  1881,  for  the  sum  of  $7,500,  payable  to  DonneU,  Lawson 
&  Simpson,  the  plaintiffs,  on  demand.  The  consideration  of  the  note 
was  money  loaned  by  the  plaintiffs  to  the  defendant.  At  the  time  of 
the  loan,  the  defendant  deposited  with  the  plaintiffs  a  certificate  for 
twenty-five  hundred  shares  of  the  capital  stock  of  the  Moulton  Mining 
Company,  in  pledge,  as  collateral  security.  The  corporation  was 
organized  under  the  laws  of  the  Territory  of  Utah,  with  capital  stock 
to  the  amount  of  $10,000,000.  The  property  of  the  corporation,  its 
mine  and  all  its  interests  were  in  Montana.  After  the  pledge  of  stock 
to  the  plaintiffs,  the  stockholders  of  the  company  abandoned  tne  original 
incorporation,  and  by  legal  proceedings  under  the  laws  of  Montana 


Digitized  by 


Google 


N.  J.]  DoNNELL,  Lawson  &  Co.  V.  Wygkoff.  849 

became  a  new  corporation,  with  a  capital  stock  of  only  $2,000,000 
divided  into  the  same  number  of  shares,  the  nominal  value  of  each 
share  of  stock  in  the  original  company  being  $25  and  in  the  new  com- 
pany $5.  The  defense  in  the  case  was  made  upon  the  conduct  of  the 
plaintiffs  in  dealing  with  the  collaterals. 

The  first  consideration  is  whether,  in  an  action  on  the  note,  a  defense 
of  this  character  is  competent  under  any  circumstances.  It  is  settled 
that  the  pledgee  may  bring  an  action  for  the  debt  without  producing 
or  accounting,  for  the  pledge.  By  the  contract  of  bailment,  the  prop- 
erty pledged  is  delivered  to  the  pledgee  as  security  for  the  payment  of 
the  debt.  Judgment  for  the  debt  is  neither  payment  nor  extinguish- 
ment. The  debt  remains  in  a  new  form,  and  until  the  debt  is  paid  the 
pledgor  under  the  terms  of  the  bailment  has  no  right  to  have  the  pledge 
given  up  to  him.     Scott  v.  Parker,  1  Q.  B.  809  ;  Jones  Pledges,  §  593. 

The  principle  above  stated  does  not  cover  the  defense  set  up  in  this 
case.  The  defendant's  contention  is  that  the  plaintiffs  have  destroyed 
the  bailment  by  the  wrongful  conversion  out  and  out  of  the  property 
pledged.  May  not  a  defense  of  this  nature  and  scope  be  made  by  the 
pledgor  in  the  action  for  the  recovery  of  the  debt  ? 

Upon  a  pledge  of  property  as  security  for  a  debt  the  pledgee  has 
only  a  special  property.     The  general  property  is  in  the  pledgor,  sub- 

i'ect  to  the  rights  of  the  ple^ee.  Story  Bail.,  §§  287-303 ;  Jones 
^ledges,  S  7.  Incident  to  the  bailment  and  possession  by  the  bailee 
under  it,  the  duty  is  laid  upon  the  pledgee  to  keep  the  property  safely 
and  to  restore  it  to  the  bailor  when  the  debt  is  paid.  If  tne  property 
is  injured  or  allowed  to  deteriorate  while  in  the  possession  of  tne  oailee 
through  his  neglect  or  default,  he  will  be  subject  to  an  action  for  dam- 
ages. If  it  be  lost  or  destroyed  by  his  fault,  or  be  converted  by  him^ 
he  will  be  liable  to  an  action  of  trover  or  a  special  action  on  the  case 
for  the  value  of  the  pledge.  If  the  pledgor  sues  in  trover  for  a  wrong- 
ful  conversion,  the  debt  being  unpaia,  the  pledgee  may  have  the  amount 
of  his  debt  recouped  in  the  damages.  Story  Bail.,  §  349 ;  Sedg.  Dam. 
(6th  ed.)  601  (481),  and  notes ;  Schouler  Bail.  203 ;  Lmgstreet  v. 
PhUo,  10  Vr.  63-68 ;  Jarvis  v.  Rogers,  15  Mass.  389 ;  Fowler  v. 
Oilman,  13  Mete.  267 ;  Work  v.  Bennett,  70  Penn.  St.  484 ;  Parish 
V.  W/i^ler,  22  N.  T.  494  ;  Johnson  v.  Stear,  16  C.  B.  (N.  S.)  330-334  ; 
Cheney  v.  VraU,  6  H.  &  K  288. 

The  allowance  of  the  unpaid  debt  in  abatement  of  damages  in  an 
action  against  the  pledgee  for  a  wrongful  conversion  does  not  rest  upon 
recoupment  strictly  speaking,  but  is  made  upon  the  principle  of  avoid- 
ing circuity  of  action.  Sedg.  Dam.  601,  note ;  Schoul.  BaiL  227 ;  Zong- 
street  v.  Philo,  10  Vr.  69.  The  principle  applies  with  equal  force  to 
an  action  by  the  pledgee  for  the  debt  where  the  pledge  has  been  con- 
verted out  and  out  by  the  pledgee.  In  an  action  for  the  debt  the  court, 
in  Case  v.  Higgenbottom,  27  Hun,  406,  recognized  the  wrongful  con- 
version of  the  pledge  as  a  legitimate  counter-claim.  In  Steams  v. 
Marsh,  4  Denio,  227,  the  value  of  the  property  pledged  and  unlawfully 
disposed  of  was  allowed  in  an  action  for  the  debt  under  a  plea  of  non- 
assumpsit,  and  in  CarHngton  v.  Ward,  71  N.  Y.  360,  it  was  assumed 
that  such  a  defense  was  competent.  The  loan  of  the  money  and  pledge 
Vol.  VIII. —107 
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of  the  stock  as  collateral  security  are  parts  of  the  same  transaction,  and 
the  value  of  the  property  wrongfully  converted  and  the  amount  of  the 
debt  can  both  be  as  readily  ascertained  in  the  action  by  the  pledgee  for 
the  debt  as  in  the  action  by  the  pledgor  for  the  conversion  of  the  pledge. 
In  view  of  the  fact  that  transactions  of  borrowing  money  on  collateral 
securities  have  become  common  and  in  large  amounts,  and  that  the 
securities  pledged  are  usually  such  as  are  negotiable  and  the  pledge 
effected  by  blank  indorsements,  public  policy  requires  the  protection  of 
the  borrower  from  the  consequence  of  the  wrongful  dis|)06ition  of  the 
property  pledged  as  far  as  is  consistent  with  rules  of  law  and  the  forms 
of  action.  To  deprive  the  creditor  of  all  remedy  for  his  debt  because 
by  inadvertence  he  has  made  an  unlawful  disposition  of  the  pledge  — 
it  may  be  of  less  value  than  the  debt  —  would  be  unjust  Equally 
unjust  would  it  be  to  compel  the  debtor  to  pay  the  debt  in  full  m  the 
face  of  the  wrongful  disposition  of  the  property  pledged,  and  then  put 
him  to  an  action  of  trover  against  the  same  party  —  who  may  be  insol- 
vent and  incapable  of  satisfying  the  judgment  against  him.  The  injus- 
tice that  might  be  done  to  the  pledgee  in  an  action  of  trover  for  the 
wrongful  conversion  of  the  pledge —  the  debt  for  which  it  was  pledged 
being  unpaid  —  is  obviated  by  allowing  the  amount  of  the  debt  in  abate- 
ment of  aamajges,  on  the  theory  that  to  that  extent  the  property  pled^ 
has  been  applied  to  the  pledgor's  use.  On  the  same  prmaple  the  vwue 
of  the  pledge  wrongfully  converted  may  be  treatea  as  payment  pro 
tanto  or  in  full  in  an  action  for  the  debt. 

The  defense  sought  to  be  made  is  a  defense  capable  of  being  made  in 
this  case.     The  merits  of  that  defense  remain  for  consideration.     The 
stock  pledged  stood  on  the  books  of  the  corporation  in  the  name  of  the 
defenaant.     It  was  pledged  to  the  plaintiffs  bv  the  delivery  of  the  cer- 
tificate of  stock,  with  an  indorsement  of  transier  in  blank  si^ed  by  the 
-drfendant.     The  pledge  included  the  dividends  that  might  be  made 
upon  the  stock,  as  well  as  the  shares  of  stock.     Jones  Pledges,  §  398. 
T^e  transfer  of  the  stock  on  the  company's  books  out  of  the  defendant's 
name  was  contemplated  bv  the  indorsement  of  transfer  on  the  back  of 
the  certificate.     An  actual  transfer  of  the  stock  on  the  company's  books 
was  necessary  to  enable  the  plaintiffs  to  collect  and  receive  dividends,  if 
not  to  protect  the  stock  from  the  defendant's  other  creditors.     The 
proof  is  that  the  transfer  was  made  to  enable  the  plaintiffs  to  receive 
dividends,  and  upon  the  transfer  on  the  books  dividends  to  the  amount 
of  $1,250  were  received,  which  are  credited  on  the  note. 

The  transfer  on  the  company's  books  effected  no  change  of  title. 
Tne  title  passed  as  between  the  parties  by  the  delivery  of  the  certificate 
with  the  indorsement  of  transfer.  The  surrender  of  the  ori^nal  cer- 
tificate and  the  acceptance  of  a  new  certificate  in  the  plaintiffs  name 
were  not  in  violation  of  the  bailment.  Thev  were  acts  necessary  to 
effectuate  the  purpose  of  the  bailment.  HuobeU  v.  DrexeUy  21  Am. 
Law  Reg.  (N.  S.)  452  and  note. 

But  it  is  insisted  that  the  acceptance  of  the  new  certificate  under  the 
reorganization  of  the  company  was  a  wrongful  conversion  of  the  stock 
originally  pledged.  The  original  certificate  was  for  two  thousand  five 
hundred  shares  of  stock  at  the  par  value  of  $25  a  share.    The  actual 
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valae  was  $4  a  share.  The  nominal  capital  of  the  company  at  the  time 
certificate  was  issued  was  $10,000,000.  In  the  reorganization  the  com- 
pany reduced  its  nominal  capital  to  $2,000,000  and  the  par  value  of  its 
stock  to  $5  a  share.  The  reorganization  of  the  company  effected  no 
change  except  in  the  redaction  of  its  nominal  capital.  The  reorganiza- 
tion was  under  the  same  corporate  name.  The  business  of  the  company 
was  left  under  the  same  management,  and  its  property  and  assets 
remained  the  same.  The  reduction  in  the  nominal  value  of  the  diares 
of  stock  was  in  proportion  to  the  reduction  iu  the  nominal  capital  of 
the  company.  The  reorganization  was  made  under  competent  legisla- ' 
tive  autnonty,  and,  for  aught  that  appears,  was  prompted  wholfy  by 
prudential  motives.  At  all  events  the  plaintiffs  took  no  part  in  the 
reorganization.  It  was  accomplished  in  mvitum  so  far  as  they  were 
concerned.  The  first  certificate  issued  to  them  was  after  the  reorgan- 
ization was  effected.  A  share  of  the  stock  of  a  corporation  is  simply 
the  title  of  the  shareholder  to  his  proportion  of  the  corporate  property, 
and  the  certificate  of  stock  is  nothing  else  than  evidence  of  tne  share- 
holder's right  to  a  share  of  the  net  produce  of  all  the  property  of  the 
company.  OrmdmCa  Eofra  v.  Oraydon^  8  0.  E.  Green,  229;  Boone 
Corp.,  §  105.  The  new  certificate  accepted  by  the  plaintiffs  is  for  the 
same  number  of  shares  as  the  original  certincate,  and  represents  the 
same  proportional  share  of  the  company's  property  and  assets.  As  a 
representative  of  actual  value  the  new  certificate  is  an  exact  eouivalent 
of  the  certificate  which  the  defendant  delivered  to  the  plaintitts. 

The  defense  is  without  merits,  and  the  judge's  finding  for  the  plain- 
trfib  for  the  full  amount  of  the  note  less  the  dividen<£  received  was 
correct.    The  rule  to  show  cause  should  be  discharged. 


Zimmerman  v.  Mathe. 

January  18,  1887. 

Section  84  of  the  school  law — Rev.  1084— requires  the  township  collector  to  pay 
aU  school  moneys  only  on  the  order  of  the  district  clerks,  which  orders  shall 
specify  the  oh^ects  for  which  they  are  given.  HM,  (1)  that  an  order  of  the  dis- 
trict clerk  which  specifies  the  object  for  which  it  was  given,  without  any  desig- 
nation of  the  yearly  taxes  out  of  which  it  shaU  be  payaSle,  is  a  sufficient  voucher 
for  the  township  collector;  (3)  that  the  township  coUector,  paying  out  school 
moneys  on  statutory  orders,  is  not  responsible  for  the  appUcation  the  school  trus- 
tees have  made  of  the  money. 

.On  case  certified  from  Bergen  circuit  on  the  following  statement  of 
facts : 

"  This  action  is  brought  by  Zimmerman,  collector  of  Lodi  township, 
against  Mathe,  late  collector  of  the  same  township,  to  recover  the  bi- 
ance  of  school  funds  in  the  defendant's  hands,  which  he  had  failed  to 
pay  over  to  the  plaintiff  as  his  successor  in  office,  pursuant  to  the  order 
of  the  township  committee  of  that  township. 

"  The  defenaant  was  elected  township  collector  of  Lodi  in  March, 
1873y  and  thereafter  annually  until  and  including  March,  1883.  The 
plaintiff  was  elected  as  hjs  successor  in  March,  1884. 

"  For  some  cause,  which  does  not  appear  to  be  chargeable  to  the 
defendant,  the  school  moneys  for  the  respective  districts  paid  to  him  by 
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his  predecessor  and  otherwise  received  by  him  from  school  appropna- 
tioQS  made  before  September  1,  1878,  were  not  sufficient  to  meet  the 
orders  issued  by  the  respective  district  clerks,  for  school  ezpenaes 
incurred  prior  to  September  1,  1873,  and,  therefore,  he  paid  some  of 
those  orders  out  of  school  moneys  appropriated  to  the  respective  dis- 
trict for  the  year  from  September  1, 1873,  to  August  31,  1874.  Con- 
."^equently,  the  district  appropriations  of  that  year  were  inadequate  to 
meet  the  district  orders  issuea  for  the  school  expenses  of  that  year,  and 
the  defendant  supplied  the  deficiency  out  of  the  district  appropriation 
of  the  next  year.  A  similar  course  was  pursued  by  him  throughout 
his  incumbency. 

^^  The  orders  issued  sometimes  showed  in  what  school  year  the  debts 
for  which  they  were  given  were  contracted,  and  sometimes  did  not,  but 
in  no  case  did  they  expressly  direct  that  payment  should  be  made  out 
of  the  appropriations  for  any  particular  year. 

^'  The  plaintiJS  insists  that  in  order  to  ascertain  the  balance  of  school 
moneys  payable  to  him  by  the  defendant,  the  defendant  can  chai^ 
against  tne  school  appropriations  of  each  district  for  each  year,  omy 
such  orders  as  were  issuea  for  debts  incurred  in  that  year.  He  defend- 
ant insists  that  he  can  charge  against  the  sum  of  all  the  school  moneys 
received  by  him  for  each  district  the  sum  of  all  the  school  orders  of  tfciat 
district  paid  by  him,  without  distributing  the  same  among  the  several 
years. 

"  The  circuit  court  of  Bergen  county  desires  the  advisory  opinion  of 
the  supreme  court  as  to  which  of  these  principles  should  govern  the 
accounting,  and  as  to  any  other  matter  which  may  seem  to  the  supreme 
court  necessary  for  the  ascertainment  of  the  balance  due." 

Argued  before  the  chief  justice,  and  Justices  Dspub,  YanStoeel 
and  Knapp. 

Wm.  M.  Joh/Mon^  for  plaintiflE.     AcJcerson  <&  Van  Valenj  contra. 

Dspub,  J.  Bv  section  84  of  the  school  law  it  is  made  the  duly  of 
the  township  collector  of  each  township  to  receive  and  hold  in  trust  all 
school  moneys  belon^ng  to  the  township,  or  to  any  of  the  district 
thereof,  whether  received  from  the  State  appropriation,  from  township 
or  district  tax,  or  from  other  sources,  and  to  pay  out  the  same  only  on 
the  orders  of  the  district  clerks  of  the  several  districts  of  his  township, 
which  order  shall  specify  the  object  for  which  it  is  given,  and  shall  be 
signed  by  at  least  one  other  trustee  beside  said  derk,  and  shaU  be 
made  payable  to  the  order  of  and  be  indorsed  by  the  person  entitled 
to  receive  it     Kev.  1086. 

By  the  act  establishing  and  regulating  public  schools  in  this  State, 
every  school  district  is  a  corporate  body.  Trustees  are  elected  annually. 
In  these  trustees  is  vested  the  management  and  control  of  schools  in 
their  respective  districts.  The  trusteis  emplov  teachers,  provide  school- 
houses  ;  m  fact  upon  these  trustees  devolves  the  whole  suDJect  of  expen- 
ditures incident  to  the  maintenance  of  public  schools  in  their  districts, 
and  the  application  of  public  moneys  appropriated  for  that  purpose. 
Rev,  1076,  title  "  school  trust-ees."  The  dismct  clerk  is  an  executive 
officer  elected  by  the  trustees,  among  whose  duties  is  that  of  paying 
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out  by  orders  on  the  township  collector  all  school  moneys  of  the  district 
secured  from  the  State,  township  or  district  Kev.  1076,  §  36.  With 
the  expenditure  of  moneys  raised  for  school  purposes,  and  the  applica- 
tion of  the  moneys  to  the  purpose  for  which  they  were  raised,  the  town- 
ship collector  has  no  official  concern.  His  duties,  as  defined  by  section 
84,  are  simply  to  receive  the  moneys  raised  or  appropriated  for  school 
purposes,  and  to  pav  out  the  same  only  on  the  orders  of  the  district 
elerts  of  the  several  districts  of  his  township.  The  statute  provides 
that  the  orders  shall  specify  the  object  for  which  they  are  given.  The 
statute  does  not  contain  a  prescription  that  the  order  shaU  make  any 
designation  with  respect  to  the  yearly  taxes,  out  of  which  it  shall  be 
payable.  An  order  on  the  township  collector  which  expresses  the  object 
for  which  the  money  is  required,  complies  with  the  statute.  Such  an 
order  is  the  voucher  on  which  the  collector  is  required  to  pay. 

Nor  is  it  material  to  the  validity  of  the  order  on  which  the  collector 
pays,  that  money  in  his  hands  is  tne  product  of  the  taxes  for  any  par- 
ticular year.  If  in  fact  he  has  in  hand  moneys  raised  for  school  pur- 
poses, no  matter  how  or  at  what  time  received,  the  trustees  of  the 
school  district  are  the  official  body  by  whom  or  by  whose  order  in  the 
name  of  the  district  derk  the  money  is  to  be  withdrawn.  The  town- 
ship collector  if  he  pays  over  the  money  to  the  proper  corporate  body, 
and  on  the  statutory  order,  fully  performs  his  official  duty.  He  is  m 
nowise  responsible  for  the  application  the  trustees  have  made  of  the 
money. 

A  certificate  will  be  made  accordingly. 


MARYLAND  COURT  OF  APPEALS. 


DuoKETT  V.  Jenkins  and  Wife. 

December  17,  1886. 

Mabbiagb  —  Suing  Wife  for  Services  —  Act  1873,  Chap.  270. 

A  husband  and  his  wife  bj  power  of  attomej  duly  execHted,  appointed  appel- 
lant their  attorney  to  represent  them  in  the  settlement  of  an  estate.  HM,  that 
asmmpaU  would  not  lie  against  the  wife  —  under  act  1872,  chap.  270 — to  recover 
a  reasonable  compensation  for  services  rendered,  the  remedy,  if  any,  is  by  pro- 
ceeding in  equity  against  her  separate  estate. 

Appeal  from  the  circuit  court  of  Prince  George's  county.  Judges 
sitting,  Alvet,  Ch.  J.,  Miller,  Bbtan,  Tbllott  and  Eobinson,  JJ. 

Charles  H.  Stanl&y^  for  appellant.    WiUiam  Stanley^  for  appellees. 

EoBiNsoN,  J.  The  appellees,  husband  and  wife,  by  power  of  attorney 
duly  executed,  appointed  the  appellant  their  attorney  to  represent  them 
in  the  settlement  of  the  estate  oi  Milbum  Loper.  This  is  an  action  of 
asstimpeit  by  the  appellant,  to  recover  compensation  for  senrioeealle^ 
to  have  been  rendered  under  the  power  of  attorney,  and  the  question 
is  whether  such  an  action  will  lie  against  the  wife.     No  such  action,  it 
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is  conceded,  conld  be  maintained  at  common  law,  because  a  wife  could 
not  be  sued  in  an  action  at  law  on  her  personal  contracts. 

The  question  then  is  whether  it  comes  within  the  provisions  of  the 
act  of  1872,  chapter  270,  which  provides  that  a  married  woman  may  be 
sued  jointly  witn  her  husband  m  a  court  of  law,  on  any  note,  bond, 
contract  or  a^eement  which  she  may  have  executed  jointly  with  her 
husband.  "May  be  sued  on  any  note,"  "contract"  or  " agreement,'^ 
that  is  the  cause  of  action  on  which  the  suit  is  brought  must  be  a 
"  note,"  etc.,  made  jointly  with  her  husband.  Now  the  suit  here  is  not 
brought  on  a  contract  or  agreement  made  by  the  husband  and  wife. 
It  is  not  brought  on  the  power  of  attorney,  which  is  a  sealed  instru- 
ment, but  the  action  is  one  of  aasttmpstt  against  the  wife  to  recover  a 
reasonable  compensation  for  services  rendered  her,  and  the  power  of 
attorney  is  offered  in  evidence  to  prove  that  the  services  were  rendered 
at  her  request.  Such  an  action  is  not  in  our  opinion  within  the  terms 
of  the  act  of  1872.  The  power  of  attomev  is  an  instrument  revocable 
at  any  time  by  the  parties  who  made  it.  If  the  appellant  has  in  fact 
rendered  any  services  under  it,  his  remedy,  if  anv,  is  by  a  proceeding 
in  a  court  of  eouity  against  the  separate  estate  of  the  wife. 

Judgment  amrmed. 


SLmaLUFF  V.  Stanlet. 
December  16,  1886. 

PABTmoN  —  Allboationb  in  Bill  —  Sufficenct  to  Ck)NFBR  Jubisdictiov. 

A  biU  waA  filed,  under  section  99  of  article  16  of  the  Code,  for  sale  of  the  real 
estate  described,  for  the  purpose  of  partition  amonff  the  parties  entitled  ;  it  h&jig 
alleged  that  such  real  estate  was  not  susceptible  of  diyision  in  kind  without  loes 
and  injury  to  the  parties  concerned.  The  biU  alleged  that  8.¥ras,in  his  life-time, 
seized  and  possessed  of  seven-fifteenths  undivided  parts  of  a  tract  of  land  of  one 
hundred  and  twenty  acres;  and  that,  being  so  seized,  entitled, or  possessed  of  such 
undivided  interest, he  died  intestate,leaving  the  complainant,  J.,ms  onljddld and 
heir  at  law,  and  also  his  widow,  surviving  him.  It  is  also  aUeged  that  the  other 
part  of  said  tract  of  land,  being  eight-fifteenths  thereof,  was  owned  bj  th» 
appeUant.  It  was  further  aUegel  that  if  it  be  found,  as  your  orators  charse, 
that  said  real  estate  is  not  susceptible  of  diviinon,  and  that  no  division  can  be 
made  except  hj  greatly  injuring  and  depreciating  the  value  of  said  real  estate, 
then  they  are  entitled  to  a  decree  for  sale  for  the  purposes  of  partition.  MM, 
that  there  was  enough  alleged  on  the  face  of  the  bill  to  give  the  court  jurisdic- 
tion. 

Courts  have  no  power,  tinder  exceptions  to  a  sale  in  partition  made  under 
a  decree,  to  review  and  decide  upon  the  merits  of  the  decree ;  as  between 
the  parties  to  the  suit,  the  decree  is  conclusive  of  the  subject-matter  involved ; 
and,  if  the  court  had  jurisdiction  to  pass  the  decree,  that  decree  must  be  exe- 
cuted, unless  it  be  reversed  by  regular  proceeding  had  for  the  purpose. 

Appeal  from  the  circuit  court  for  Prince  George's  county.  In  equity. 
Judges  sitting,  Alvet,  Ch.  J.,  Millbb,  Ibyino,  Bbtak,  and  Yelloit,  JJ. 

jPhil.  R.  Juok^  and  Eichckrd  B.  B.  Chewj  for  appellant  OhariM 
H.  Stanley  J  for  appellees. 

Alyet,  Ch.  J.  The  appellant  in  this  case  has  adopted  the  noyd 
method  of  exception  to  tne  ratification  of  the  sale,  in  order  to  haye  (lie 
decree  reyiewed  and  declared  yoid,  f ot  supposed  defects  in  the  proceed* 
ings  upon  which  the  decree  is  founded,  or  the  want  of  jurisdiction  m 
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the  conrt  to  pass  the  decree.  If  it  be  apparent  upon  the  face  of  the 
proceedings  that  there  wae  an  entire  want  of  jurisdiction  of  the  court 
to  decree  the  sale  of  the  property,  then,  doubtless,  the  objection  could 
be  ayailed  of  in  this  mode.  But  clearly  such  mode  of  attacking  t^e 
decree  for  mere  defects,  errors,  or  irregularities  in  the  proceeaings, 
though  apparent  upon  their  face,  is  wholly  without  precedent,  and 
entirely  un  warrantea  by  any  principle  of  equity  pleading.  Such  defects, 
errors  or  irregularities,  if  they  exist,  could  only  be  reached  and  corrected 
by  a  direct  appeal  from  the  decree,  or  by  bill  of  review  for  errors 
apoarent.  TomCinson  v.  McKaig^  5  Gill,  256 ;  Bolgiano  v.  Cooky  91 
Ma.  375  ;  Oregory  v.  Lenning^  54  id.  51. 

It  is  urged,  however,  as  an  objection  to  the  sale  under  the  decree, 
that  the  allegations  of  the  bill,  upon  which  the  decree  of  sale  was 
founded,  are  not  sufficiently  clear  and  definite  to  confer  jurisdiction  upon 
the  court  to  p^ss  the  decree  for  sale  of  the  property.  That  there  is  no 
sufficient  allegation  of  the  seizin  by  James  Sandford,  under  whom  the 
complainants  claim,  of  the  land  decreed  to  be  sold,  nor  of  the  extent  of 
his  interest  therein,  at  the  time  of  his  death.  But  in  this  we  cannot 
agree. 

The  bill  was  filed,  under  section  99  of  article  16  of  the  Code,  for  sale 
of  the  real  estate  described,  for  the  purpose  of  partition  among  the 
parties  entitled ;  it  bein^  allied  that  such  real  estate  was  not  sus- 
ceptible of  division  in  kmd  without  loss  and  injury  to  the  parties  con- 
cerned. The  bill  alleged  that  James  Sandford  was,  in  his  life-time, 
seized  and  possessed  of  seven-fifteenths  undivided  parts  of  a  tract  of 
land  of  one  nundred  and  twenty  acres ;  and  that,  being  so  seized,  entitled, 
or  possMsed  of  such  imdivided  interest,  he  died  intestate,  leaving  the 
complainant,  Jane  Anna  Page,  ins  only  child  and  heir  at  law,  and  also  his 
widow,  surviving  him.  It  is  also  alleged  that  the  other  part  of  said  tract 
of  land,  being  eight-fifteenths  thereof,  was  owned  by  the  appellant.  It  is 
further  alle^d,  that  "  if  it  be  found,  as  your  orators  charge,  that  said 
real  estate  is  not  susceptible  of  division,  and  that  no  division  can  be 
made,  except  by  greatly  injuring  and  depreciating  the  value  of  said  real 
estate,  then  they  are  entitled  to  a  decree  for  sale  for  the  purposes  of 
partition,"  and  a  sale  is  accordingly  prayed  of  the  estate. 

These  allegations  clearlv  make  a  case  for  the  exercise  of  the  jurisdic- 
tion of  the  court,  under  the  section  of  the  Oode  referred  to.  The  test  is, 
whether  a  demurrer  would  have  been  sustained,  if  interposed  to  the 
bill — To^in%on  v.  McKaig^  mpra;  and  that  it  would  not,  we  think 
is  clear.  .Bdgicmo  v.  Cook^  supra.  The  all^tions  bring  the  case 
within  the  reason,  though  they  do  not  pursue  the  strict  letter  of  the 
statute ;  and,  therefore,  there  was  enough  allied  on  the  face  of  the  bill 
to  give  the  conrt  jurisdiction  to  decree  the  sale  of  the  property. 

It  is  further  objected  that  the  validity  of  the  decree,  and  the  sale 
thereunder,  that  there  was  no  sufficient  1^1  proof  furnished,  before  the 
passage  of  the  decree,  of  the  actual  seizin  by  Mrs.  Page  of  that  portion 
of  the  land  alleged  to  have  been  owned  by  her  father,  in  his  Ufe-time. 
But  to  tibis  we  cannot  assent  as  furnishing  any  ground  for  declaring 
the  decree  void.  It  is  the  allegations  of  the  bill  that  confer  jurisdicticA, 
and  determine  the  power  of  the  court  to  decree  the  sale ;  and  though  the 
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proof  may  be  defective,  or  the  decree  be  passed  withont  proof,  that 
does  not  affect  the  question  of  the  jurisdiction  of  the  court  Sudi 
defect  maj  show  error  in  the  exercise  of  jurisdiction,  but  not  the  want 
of  jurisdiction.  Tomlineon  v.  McKaig^  supra ;  B6lgi4mo  v.  Cook, 
9upra,  If  the  appellant  had  desired  to  avail  himself  oi  the  objection 
to^he  supposed  msuiiiciency  of  the  proof  to  support  the  allegations  of 
the  bill,  he  should  have  paid  heed  to  the  summons  of  the  court,  and 
appeared  and  interposed  his  defense.  But  instead  of  that,  he  contemned 
the  process  of  the  court^  and  allowed  the  bill  to  be  taken  pro  confesso 
iu^inst  him  ;  and  notwithstanding  a  considerable  delav  occurred  before 
the  final  decree  was  passed,  up  to  which  time  he  could  have  appeared 
and  answered,  he  wholly  neglected  to  appear  to  the  case,  and  never  did 
appear  until  after  the  sale  made  and  reported,  when  he  appeared  in 
the  case  for  the  first  time  and  then  only  to  object  to  the  sde.  He  is 
certainly  in  no  position  to  object  to  the  decree ;  and  his  objection  to 
the  sale  is  not  founded  upon  any  thing  occurring  subsequent  to  the 
decree.  There  is  nothing  alleged  by  him  to  impeach  the  terms  of  the 
sale,  or  the  manner  of  mSdng  it ;  and  the  purchaser  makes  no  objee^ 
tion,  but  is  anxious  to  take  the  property  as  sold  and  reported  by  the 
trustee.  The  case  falls  directly  within  the  well-settled  principle,  that 
courts  have  no  power,  under  exceptions  to  a  sale  made  under  a  deo^ee, 
to  review  and  oecide  upon  the  merits  of  the  decree ;  for  as  between 
the  parties  to  the  suit  the  decree  is  conclusive  of  the  subject-matter 
involved ;  and  if  the  court  had  jurisdiction  to  pass  the  decree,  that 
decree  must  be  executed,  unless  it  be  reversed  by  r^ular  proceeding 
had  for  the  purpose.  Bclgiamo  v.  Cook^  19  Md.  395  ;  Fixta/pBoo-  Owjmo 
Co.  V.  Elder,  53  id.  463. 

Being  of  opinion  that  the  court  below  was  clearly  right  in  overruling 
the  exceptions  to  the  sale,  and  finally  ratifying  the  sale  as  reported,  we 
aflirm  the  order  from  which  the  appeal  is  taken. 

Order  affirmed  and  cause  remanded. 


Caldwell  v.  Bbowh. 

December  17. 1886. 

CoMPBOMisB  —  When  Court  will  Sustain. 

When  a  court  of  equity  is  satisfied  that  a  compromise  amonff  parties  interested 
in  an  estate,  entered  into  to  avoid  the  expense  and  delay  incident  to  litigation,  is 
for  the  interest  of  all  concerned,  it  has  power,  under  act  1868,  chapter  273,  to 
ratify  the  same  and  decree  a  sale  of  so  much  of  the  property  as  may  be  necessary 
to  carry  it  into  effect. 

Appeal  from  the  circuit  court  for  Baltimore  county.  In  Muity, 
Judges  sitting,  Alvby,  Oh.  J.,  IitviNa,  BaYiLN  and  Robinson,  JJ. 

Arthur  Oeo.  Brown,  for  appellants.  Arthur  W.  Maehen,  for 
appellees. 

Robinson,  J.  John  T.  Johns  died  seized  of  a  large  and  valuable 
real  estate,  leaving  behind  him  six  papers,  purporting  to  be  testa- 
mentary dispositions  of  his  property.  To  each  oi  these  alleged  wills, 
oameaia  were  filed  by  Sarah  M.  Hodges  and  Anna  Caldwell,  his  heira 
at  law.    After  a  protracted  and  costly  litigation,  the  caveaU  to  five  of 
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these  alleged  wills  were  sustained,  and  the  wills  set  aside.  This  left 
bnt  one  will,  the  will  of  August,  1866,  for  further  litigation.  All  the 
parties  being  anxious  to  avoid  farther  litigation  and  the  expense,  delay 
and  uncertainty  incident  thereto,  agreed  to  compromise  their  several 
claims  and  pretensions,  b^  the  terms  of  which  the  claimants  under  the 
will  agreed,  in  consideration  of  the  sum  of  $16,000  to  be  paid  to  them, 
to  relinquish  all  interest  in  the  estate  of  the  said  Johns. 

A  bin  was  then  filed  in  the  circuit  court  of  Baltimore  county,  in 
equity,  alleging  that  it  was  to  the  interest  of  all  parties  in  anywise 
intere^bed  in  said  estate  that  the  compromise  thus  agreed  upon  should 
be  carried  out,  and  praying :  Ist.  That  the  compromise  agreement 
may  be  ratified  and  approved ;  and  2d.  That  Edwin  Fitzgerald,  trustee, 
to  whom  Mrs.  Hodges  had  conveyed  all  her  interest  in  said  estate  upon 
certain  trusts,  be  authorized  to  unite  with  Mrs.  Caldwell  in  making  a 
sale  or  mortgage  of  so  much  of  the  real  estate  of  the  said  Johns  as 
mii^ht  be  necessary  to  raise  the  sum  of  $16,000,  which  was  to  be  paid 
under  the  compromise. 

Testimony  was  taken  to  prove  that  it  was  to  the  interest  and  advan- 
tage of  all  the  parties  that  the  compromise  should  be  carried  oat,  and 
the  court,  upon  full  consideration  of  said  testimony  and  by  the  consent 
of  all  the  adult  parties  to  the  suit  and  the  guardians  of  the  infants, 
passed  a  decree,  ratifying  said  compromise  and  appointing  appellees  to 
sell  or  mortgage  property  sufficient  to  raise  the  sum  of  $16,000, 
required  to  be  paid  under  it. 

In  pursuance  of  this  decree,  the  appellees,  as  trustees,  agreed  to  sell 
one  of  the  farms  to  the  appellant  for  tne  sum  of  $80,000,  but  objection 
was  afterward  made  to  the  title  to  be  conveyed  by  them,  founded 
entirely  upon  the  deed  of  trust  which  was  execated  by  Mrs.  Hodges, 
pending  the  litigation.  This  deed,  after  reciting  the  objects  and  pur- 
poses for  which  it  was  made,  conveyed  to  Fitzgerald  the  entire  interest 
of  Mrs.  Hodges  in  the  estate  of  the  said  Johns,  upon  the  following 
trusts :  To  sell  so  much  of  said  property  as  may  be  necessan^  to  repay 
him  all  sums  of  money  advanced,  or  to  be  advanced  by  him  for  counsel 
fees  and  expenses  connected  with  said  litigation,  and  all  sums  advanced 
for  the  support  of  Mrs.  Hodges  and  her  two  unmarried  daughters ; 
and  secondly,  as  to  the  residue,  to  apply  the  net  income  to  the  support 
of  Mrs.  Hodges  and  her  two  unmarried  daughters ;  and  thirdly,  from 
and  after  her  death,  as  to  all  the  said  residues  of  said  property  in  trust, 
to  belong  to  and  be  equally  divided  per  stirpes  among  m  her  children 
and  descendants  of  her  cMldren  then  deceased. 

By  the  same  deed,  Fitzgerald  was  appointed  the  attorney  of  the 
settler  with  full  power  and  authority  to  sue  and  recover  by  all  lawful 
ways  and  means  the  said  property,  and  generally  on  behalf  of  the  said 
8arah  and  her  share  of  said  estate,  to  conduct  and  manage  said  litiga- 
tion to  a  final  conclusion. 

It  thus  appears  that  the  residue  of  the  property  in  the  hands  of  the 
trustee  was,  after  the  death  of  Mrs.  Hodges,  to  be  divided  per  stirpes 
among  her  children  and  the  descendants  of  her  children  then  deceased. 
Now  it  is  conceded  that  independent  of  the  act  of  1868  —chap.  273 — 
courts  of  equity  have  no  jurisdiction  to  deal  with  estates  ot  unborn 
Vol.  vm.- 108 
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children.  That  act,  however,  provides,  that  in  all  cases  where  one  or 
more  persons  are  entitled  to  an  estate  for  life,  etc.,  with  a  remainder 
over,  or  an  executory  devise  in  the  same  land,  a  (X)urt  of  equity  may, 
npon  proper  proceeding  instituted  for  that  purpose,  decree  a  sale  of 
said  property,  etc.;  and  shall  direct  the  investment  of  the  proceeds  of 
sale  so  as  to  inure  iu  like  manner  as  in  the  original  grant,  to  the  use  of 
the  same  parties  who  would  be  entitled  to  the  land  thus  sold.  And 
the  arffufaient  is,  that  although  a  court  of  equity  has  power  to  decree 
the  sale  of  land  in  which  the  nnbom  children  of  Mrs.  Hodges  may 
have  an  interest,  yet  the  proceeds  of  sale  must  be  invested  in  Sie  man- 
ner prescribed  by  the  act  of  1868 ;  and  that  a  decree  for  the  sale  of 
laud,  for  the  purpose  of  raising  money  to  compromise  a  litigation,  is 
not  within  the  terms  of  the  act. 

Whatever  force  there  may  be  in  this  contention,  we  are  of  opinion, 
that  looking  to  objects  and  purposes  for  which  the  deed  was  made,  and  the 
trusts  therem  declared,  and  the  large  and  ample  powers  conferred  on  Fitz- 
gerald as  attorney,  to  sue  and  recover  by  all  lawful  ways  and  means  the 
said  property,  and  to  conduct  and  manage  said  litigation  to  a  condusion, 
that  a  fair  and  judicious  compromise  m^e  by  him,  by  which  the  title  of 
Mrs.  Hodges  as  heir  at  law  was  established,  is  strictly  within  the  powers 
conferred  by  the  deed.  And  further,  that  a  court  of  equity,  being 
satisfied,  by  proper  proof,  that  the  compromise  thus  made  was  for  her 
interest,  and  the  interest  of  all  parties  concerned  in  the  litigation,  has 
the  power  to  ratify  it,  and,  if  necessary,  to  decree  the  sale  oi  so  mudi 
of  the  property  as  may  be  necessary  to  carry  it  into  effect.  Under 
such  a  sale  a  valid  title  would  pass  not  only  as  against  Mrs.  Hodges  and 
her  children  now  living,  but  also  against  the  descendants  of  her  children. 

By  the  express  terms  of  the  deed  Fitzgerald  was  authorized  and 
empowered  as  attorney  to  sue  for  and  recover,  by  all  lawful  ways  and 
means,  the  said  property,  and  to  manage  and  conduct  the  litigation  in 
regard  to  Mrs.  Hodges'  share  in  the  estate  to  a  final  termination. 
Until  there  was  an  end  to  the  litigation  nothing  vested  or  could  vest  in 
the  children  or  their  descendants.  The  only  question  it  seems  to  us  is, 
whether  a  compromise  is  a  lawful  way  or  means  of  bringing  the  litiga- 
tion to  a  conclusion  ?  The  main  object  of  the  deed  of  trust  was  to 
enable  the  trustee  and  the  attorney  therein  appointed  to  prosecute  the 
litigation  in  regard  to  the  alleged  wills  to  a  termination.  And  if  this 
could  be  done  by  a  fair  compromise,  instead  of  another  trial  involving 
large  expenditures  of  money,  further  delay  and  uncertainty  as  to  the 
result,  such  a  compromise  must  be  considered  a  lawful  way  and  means 
of  bringing  the  litigation  to  a  conclusion.  The  proof  shows  beyond 
question  that  it  is  to  the  interest  of  all  parties  tnat  the  compromise 
agreement  should  be  carried  into  effect  All  the  adult  parties — the 
trustee  under  the  deed,  and  Mrs.  Hodges,  the  settler,  who  nas  reserved 
to  herself  and  the  trustee  the  control  of  the  whole  estate  xmtil  the 
litigation  is  concluded — affirm  it  to  be  so.  For  these  reascms  the  deoree 
below  will  be  affirmed. 

Decree  affirmed. 
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Stevens  alias  Wright  v.  State  of  Mabtland.     Same  v.  Same. 

December  10,  1886. 

Criminal  Law  —  Oharoing  Rape  and  Assault  with  Intent  to  Commit  Rape 
—  Vkbdict  on  One  CJount. 

An  indictment  contained  two  counts,  the  first  charging  the  commission  of  the 
crime  of  rape,  and  the  other  charging  an  assault  with  intent  to  commit  a  rape; 
the  jury  found  a  verdict  of  **  guilty  of  the  charge  in  the  first  count."  ffdd,  that 
a  motion  in  arrest  would  not  1^  granted  on  the  ground  that  the  jury  had  not 
found  on  both  counts  in  the  indictment. 

Appeal  from  the  circuit  court  for  Somerset  county. 

Judges  sitting,  Alvey,  Ch.  J.,  Kobinson,  Beyan  and  Yellott,  JJ. 

William  C.  Sandy  and  Thomas  S.  Hodaon^  for  appellant.  Attorney- 
General  Roberts^  for  appellee. 

Tbllott,  J,  In  the  indictment,  as  shown  by  the  record,  are  two 
counts.  In  the  first  count  the  plaintijS  in  error  is  charged  with  the 
commission  of  the  crime  of  rape,  and  in  the  second  count  he  is  charged 
with  an  assault  with  intent  to  commit  a  rape.  In  the  circuit  court  for 
Somerset  county  he  was  arraigned  and  pleaded  not  guilty,  and  was 
tried,  convicted  and  sentenced  to  be  handed. 

The  verdict  of  the  jury  was  "  guilty  of  the  charge  in  the  first  count." 
A  motion  for  a  new  tnal  was  filed  and  was  overruled.  A  motion  in  arrest 
of  judgment  was  then  filed  founded  on  the  apparent  fact  that  the  jury^ 
in  rendering  a  verdict,  did  not  find  on  both  counts  in  the  indictment. 
The  court  telow overruled  this  motion,  and  the  prisoner  thenpresented a 
petition  to  have  the  record  removed  as  upon  writ  of  error.  The  prisoner 
was  subsequently  sentenced ;  and  he  afterward  filed  a  petition  which 
presents  the  question  in  relation  to  the  legal  effect  of  a  sentence  passed 
anterior  to  the  decision  of  the  court  of  appeals  upon  the  writ  of  errror. 

The  application  of  the  first  writ  of  error  was  premature  as  no  final 
judgment  had  then  been  rendered ;  but  as  the  attorney-general,  not 
t>eing  disposed  to  take  advantage  of  this  irregularity,  has  mlly  argued 
the  questions  thus  presented,  it  is  deemed  proper  to  consider  and  deter- 
miae  those  questions  without  reference  to  any  perceptible  departure 
from  regular  i)rocedure. 

The  first  objection  urged  by  the  plaintiff  in  error  is  that  the  jury 
failed  to  find  on  both  counts  in  the  indictment.  It  is  not  contended 
that  a  felony  and  a  misdemeanor,  growing  out  of  the  same  transaction, 
cannot  be  charged  in  separate  counts  in  uie  same  indictment,  for  this 
question  was  fully  determined  in  the  case  of  BurTc  v.  /Sto^,  2  11.  &  J. 
426,  in  which  case  the  court  said :  *'  There  is  no  substantial  reason  why 
a  rape  and  an  assault  with  intent  to  commit  a  rape  may  not  be  charged 
in  the  same  indictment.  But  it  is  contended  that  when  the  jury  found 
the  accused  guilty  of  a  rape,  they  should  also  have  passed  upon  the 
secmd  count  It  is  clear  that  the  jury  could  not,  after  finding  him  guilty 
of  a  rape,  have  found  him  not  guilty  of  an  assault  with  intent  to  com- 
mit a  rape.  The  crime  chargra  in  the  first  count  in  the  indictment 
could  not  have  been  committed  without  unlawful  violence  to  the  per- 
son of  the  unfortunate  victim,  and  all  unlawful  violence  of  this  nature 
is  an  assault  with  intent  to  commit  the  crime."     As  was  said  in  Ilays 
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v.  People,  1  Hill,  852,  ^^an  assault  is  defined  to  be  an  attempt, 
with  force  or  violence,  to  do  a  corporate  injury  to  another ;  and  may 
consist  of  any  act  tending  to  snch  circumstances  as  denote  at  the  time 
an  intention,  coupled  with  the  present  abili^,  of  using  actual  violence 
against  the  person."  And  in  Com.  v.  Thompson^  116  Masa  348, 
it  is  said  that  ^'  rape  necessarily  includes  an  assault  and  battery."  Lideed 
so  apparent  is  this, that  it  is  impossible  to  frame  an  indictment  charging 
rape  without  at  the  same  time  charging  an  assault,  and  in  the  very  first 
count  in  this  indictment  it  is  alleged  that  the  prisoner  '^  with  force  and 
arms,  etc,  feloniously  did  make  an  assault,"  etc.  It  is  manifest  that 
the  first  count  includes  the  offense  set  forth  in  the  second,  and  the 
necessity  for  the  second  count  is  created  by  the  obvious  possibility  that 
the  evidence  might  not  justify  a  conviction  on  the  first,  but  might  show 
that  the  accused  was  guilty  oi  an  assault  with  intent  to  commit  tiie 
lesser  ofiense.  The  first  count  not  being  divisible  must  be  taken  as  an 
entirety,  and,  therefore,  a  second  count  charging  the  minor  offeoise 
becomes  necessary.  But  when  there  is  a  verdict  of  guilty  on  the  first 
count,  there  is  a  merger  of  the  minor  ofiense.  As  was  said  by  the  oonrt 
in  determining  this  question,  after  hearing  a  very  elaborate  argument 
by  counsel,  "  the  higher  crime  necessarily  merges  the  inferior  offense 
and  dispenses  with  tne  finding  of  nan.  out.  on  that  count."  Manly 
V.  Statej  7  Md.  151.  But  as  there  was  no  judgment  rendered  in  0^ 
case,  the  petition  for  the  first  writ  of  error  must  be  dismissed.  That 
which  remains  to  be  determined  relates  to  the  propriety  of  paafiong 
sentence  in  the  court  below  before  the  determination  of  the  questions 
brought  by  writ  of  error  into  this  court.  As  has  already  been  intimated 
it  is  impossible  to  perceive  how  there  can  be  a  writ  of  error  before  final 
judgment ;  but  on  this  branch  of  the  case  it  is  suflScient  to  say  that  the 
provisions  of  the  act  of  1886,  chapter  169,  are  not  applicable.  That  act 
provides  that  a  bill  of  exceptions  shall  be  tendered  to  the  oonrt  to  be 
tigned  and  sealed,  and  also  requires  that  counsel  shall  make  oath  that 
(he  appeal  is  not  taken  for  delay.  There  is  no  bill  of  exceptions  ia  this 
record,  nor  has  the  required  aflSdavit  been  made  by  counseJL  THie  pro- 
visions of  the  act,  therefore,  do  not  apply. 

There  being  no  error  in  the  rulings  of  the  court  below  its  judgment 
must  be  affirmed. 

Judgment  affirmed. 


Hebb  v.  Moobb. 

December  10. 1886. 

Taxation— Laws  1874,  Chaptbb  488— Subbooation. 

Section  82  of  the  act  of  1874,  chaDter  488,  provides  as  follows:  "AH 
taxes  levied  for  county  or  city  purpoaea  snail  be  collected  by  the  oolleetora  of  die 
counties  or  cities,  respectively,  witnin  four  years  after  the  same  have  been  levied: 
and,  if  the  same  shall  not  be  collected  within  four  years,  the  parties  from  whom 
such  taxes  tdbj  be  demanded  may  plead  this  section  in  bar  of  any  recovery  of 
the  same.  **  Meld,  that  said  section  was  intended  to  apply  only  to  such  ceooa»  and 
such  persons,  when  the  collector  could,  on  notice,  proceed  summarily  to  sell  die 
debtor's  property  for  the  taxes;  and,  whenever  he  could  do  so,  and  did  not  resort 
to  his  distress  and  sale,  the  statute  was  i>ermitted  to  be  pleaded  as  a  bar  after  Um 
expiration  of  four  years  from  the  levy  of  such  taxes.    It  was  not  intended,  and 
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coald  not  have  been  intended,  to  be  a  bar  when  the  law  would  not  allow  the  col- 
lector to  resort  to  his  legal  remedies  for  summary  enforcement  of  payment. 

When  a  court  of  equity  had  taken  jurisdiction  of  the  property  liable  for  taxes, 
it  was  not  admissible  for  a  collector  to  step  in,  and  by  hi&  summary  process,  sell 
the  property  for  taxes,  and  transfer  the  jurisdiction  over  the  title  to  another 
tribunal.  In  all  such  cases  the  collector's  summary  proceedings  are,  of  neces- 
sity, suspended  because  the  court  of  equity  has  charge  of  the  property.  It  is 
in  custodia  legis,  and  he  must  seek  payment  of  his  taxes  from  the  funds  under 
the  court's  control. 

Where  a  purchaser  is  bound,  under  his  agreement  for  purchase,  to  pay  the 
taxes  thereon,  and  the  trustee  of  the  estate  pays  the  same,  the  said  trustee  will 
be  subrogated  to  the  rights  of  the  tax  collector's  rights  as  against  him. 

Appeal  from  the  circuit  court  for  Baltimore  county.     In  equity. 
Judges  sitting,  Alvby,  Oh.  J.,  Miller,  Bbyan,  and  Irving,  JJ . 
D.   O.  Mcintosh^  for  appellant.     B.  P.  Moore  and  Arthur  W. 
Maohen,  for  appellee. 
Irving,  J.     In  the  matter  of  the  trust  estate  of  Thomas  R.  Matthews, 

ginding  in  the  circuit  court  for  Baltimore  county,  in  equity,  Henry  J. 
ebb,  treasurer  of  Baltimore  county,  and  collector  of  State  and  county 
taxes  for  Baltimore  county,  filed  his  petition,  alleging  that  all  the  State 
and  county  taxes  since  tne  year  1877  remained  due  and  unpaid,  and 
praying  an  order  of  the  court  directing  the  auditor,  in  stating  his 
account  in  the  cause,  to  allow  the  same  with  the  interest  which  had 
accrued.  The  court,  on  the  2l8t  of  December,  1885,  passed  an  order 
directing  the  allowance  by  the  auditor  of  the  taxes  mentioned  in  the 
petition.  Upon  the  same  day  the  appellee,  trustee  in  the  cause,  filed 
his  petition,  asking  a  modification  of  the  order  so  as  to  exclude  there- 
from all  taxes  which  had  accrued  more  than  four  years  before  the  filing 
of  Hebb's  petition,  to  which  he  pleaded  the  statute  of  limitation 
embodied  in  section  82  of  the  act  of^l874,  chapter  483,  which  repealed 
and  re-enacted  article  81  of  the  Code  of  General  Public  Laws  of  the 
State.  Upon  hearing  the  court  adjudged  that  the  statute  relied  on  was 
a  complete  bar  to  allowance  of  the  taxes  for  the  years  1878,  1879,  1880 
and  1881,  and  signed  an  order  disallowing  the  taxes  for  those  years. 
An  auditor's  report  was  accordingly  made  in  conformity  with  that 
order,  which  was  ratified,  and  this  appeal  is  from  the  order  of  the  court 
disallowing  the  taxes  mentioned,  and  from  the  order  ratifying  the 
audit  made  in  accordance  with  the  order  of  May  15,  1886. 

The  sole  question  for  decision  is  whether  section  82  of  the  act  1874, 
chapter  483,  operates  as  a  bar  to  the  allowance  of  taxes  in  the  distribu- 
tion of  the  proceeds  of  a  trust  estate  like  the  present.  We  think  it 
does  not.  The  provision  is  as  follows :  "  All  taxes  levied  for  county  or 
citv  porposes  shall  be  collected  by  the  collectors  of  the  counties  or 
cities,  respectively,  within  four  years  after  the  same  have  been  levied, 
and,  if  the  same  shall  not  be  collected  within  four  years,  the  parties 
from  whom  such  taxes  may  be  demanded  may  plead  this  section  m  bar 
of  any  recovery  of  the  same."  This  section  of  the  Code  manifestly 
was  intended  to  apjply  only  to  such  cases  and  such  persons  when  the 
collector  could,  on  notice,  proceed  summarily  to  sell  the  debtor's  prop- 
erty for  the  taxes,  and  whenever  he  could  do  so,  and  did  not  resort  to 
his  distress  and  sale,  the  statute  was  permitted  to  be  pleaded  as  a  bar, 
after  the  expiration  of  four  years  from  the  levy  of  sucn  taxes.     It  was 
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not  intended,  and  could  not  have  been  intended,  to  be  a  bar  when  the 
law  would  not  allow  the  collector  to  resort  to  his  l^al  remedies  for 
summary  enforcement  of  payment.  In  County  Oofnmissioners  of 
Prince  Georges  County  v.  CLa/rke  amd  Barry ^  36  Md.  218,  it  was 
expressly  decided  that,  when  a  court  of  equity  had  taken  jurisdiction 
of  the  property  liable  for  taxes,  it  was  not  admissible  for  a  collector  to 
step  in,  and  by  his  summary  process,  sell  the  property  for  taxes,  and 
transfer  the  jurisdiction  over  the  title  to  another  tribunal  In  all  such 
cases  the  collector's  summary  proceedings  are,  of  necessity,  suspended, 
because  the  court  of  equity  has  charge  of  the  property.  It  is  in  cus- 
todia  leais ;  and  he  must  seek  payment  of  nis  taxes  from  the  funds 
under  the  court's  control.  This  the  appellant  did,  and  was  denied  pay- 
ment for  the  reason  already  stated.  But  it  is  said  his  petition  was  not 
filed  within  the  four  years  after  the  levy  of  the  taxes  for  the  sevwal 
years  mentioned.  To  that  the  answer  is  that  there  is  no  statutory 
requirement  for  the  filing  of  such  petition  within  a  particular  time.  It 
is  not  one  of  the  methods  legally  devised  for  his  enforcement  of  pay- 
ment. It  is  only  a  method  suggested  by  this  court  of  brin^n^  ms 
claim  to  the  attention,  and  to  inform  the  court,  that  the  trustee  nad  not 
discharged  his  statutory  duty  in  such  case  of  paying  the  taxes. 

The  sixty-third  section  of  article  81  of  the  Code,  as  re-enacted  by  the 
act  of  1874,  is  very  sweeping  in  its  terms  as  to  the  payment  of  all 
unpaid  taxes  chargeable  on  tne  estate  in  the  court's  control  It  directs 
that  ^^  all  sums  due  and  in  arrear  for  taxes  from  the  party  whose  prop- 
erty is  sold  shall  be  first  paid  and  satisfied."  There  is  no  exception. 
The  only  thing  to  be  known  is  that  they  are  in  arrear  and  unpaid.  The 
present  section  is  identical  with  section  71  of  article  81,  before  its 
amendment  by  the  act  of  1874,  and  its  effect  was  under  consideration 
and  pronounced  upon.  Titck  v.  Calvert  and  others^  33  Md.  224.  The 
court  emphatically  says  it  **  is  bound  by  the  distinct  language  of  the 
section,  and  cannot  by  construction  avoid  its  provisions."  Tne  court  said 
that  in  that  case  it  operated  onerously  "  upon  the  equities  of  innocent 
creditors,"  but  said  tne  taxes  must  be  paid.  If  the  collector  cannot 
resort  to  the  remedies  ordinarily  accorded  him  to  enforce  payment,  he 
cannot  be  saddled  with  them  because  of  neglect,  and  certainly  it  cannot 
have  been  intended  that  the  public  shall  lose  the  benefit  of  such  taxes 
toward  defraying  the  expenses  of  the  State  and  counties  because  of  the 
collector's  inability  to  coerce  payment  within  ordinary  statutory  period. 
If  the  trustee  has  funds,  it  is  his  duty  to  pay  such  unpaid  taxes  ;  but 
until  he  has  funds  applicable  he  cannot  be  expected  to  pay  them.  The 
collector  cannot  enforce  his  summary  remedies  against  him,  and  clearly 
he  is  not  such  person  as  the  law  contemplates  may  plead  the  statute  in 
bar.  The  statute  was  clearly  intended  to  promote  the  prompt  collec- 
tion of  taxes,  but  was  certainly  not  intended  to  apply  to  that  condition 
of  things  when  the  person  really  owing  the  taxes  could  not  be  pursued 
in  the  usual  way. 

In  the  case  of  Fulton  v.  NichoUon^l  Md.  107,  the  taxes  were  allowed 
out  of  the  fund  before  the  payment  of  the  mortgage  debt,  although 
there  was  personal  estate  in  the  hands  of  an  administrator  from  which 
they  could  be  paid,  because  the  law  said  the  trustee  should  pay  them ; 
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but  the  court  said  that  the  mortgagee,  who  suflEered  to  the  extent  of  the 
taxes  allowed,  was  substituted  to  me  rights  of  the  State  and  county, 
and  could  recover  them  from  the  personal  estate.  So  here,  if  as  is  con- 
tended, Standford  was  bound  as  purchaser  under  his  agreement  to  pay 
the  taxes,  the  trustee  will  be  subrogated  to  the  collector's  rights  as 
against  him,  and  to  that  extent  the  amount  due  by  Standford  will  be 
swelled  in  the  auditor's  computation. 

Both  orders  appealed  from  must  be  reversed,  and  the  cause  wiU  be 
remanded  that  tne  auditor's  report  may  be  made  to  conform  to  this 
opinion. 

Reversed  and  remanded. 


SUPREME  JVDIGIAL   COURT  OF  MASSACHUSETTS. 


CusHiNa  V.  Nantaskbt  Bbaoh  R.  R.  Co. 

November  24,  1886. 

Emikbnt  Domain  —  EvmsKOB — U.  S.  Senate  Documents. 

United  States  senate  docoments,  oontaininff  chief  engineer's  reports,  transmit- 
ted to  the  senate  by  the  secretary  of  war,  and  ordered  by  that  body  printed,  are 
not  admissible  in  evidence  in  a  proceeding  to  assess  damages  for  land  taken  by 
a  railroad  company  for  the  purpose  of  showing  that  the  petitioners  were  bene- 
fited by  the  building  of  the  defendant's  road. 

Petition  for  a  jury  in  the  superior  court  to  assess  damages  for  the 
takinff  of  the  petitioner's  land  in  Hull  by  the  Nantasket  Beach  Rail- 
road Company.  The  verdict  was  for  the  petitioners.  At  the  trial  the 
respondents  offered  in  evidence  the  printed  document  referred  to  in  the 
opmion,  which  the  judge  refused  to  allow  to  be  read,  and  the  respond- 
ent excepted. 

It  appeared  in  evidence  that  the  respondent  road  had  been  sold  at 
mortgagee's  sale,  and  that  Arthur  W.  Moors  had  purchased  the  same, 
and  neld  the  title  thereto  as  trustee,  and  the  respondent  offered  in  evi- 
dence a  release  by  said  Moors  to  the  "  heirs  of  Samuel  T.  Gushing  "  of 
a  portion  of  their  land  taken  by  the  road  described  in  their  petition, 
and  offered  to  show  that  the  same  had  been  tendered  to  the  petitioners 
during  the  trial.  The  judge  excluded  the  release  and  the  evidence, 
showing  a  tender  of  the  same  to  the  petitioners,  and  the  respondent 
excepted. 

D.  C.  LinaccUy  for  petitioners.  R.  M.  Morae^  Jr.^  and  A,  Lord^ 
for  respondent. 

Field,  J.  The  respondent  has  argued  the  exceptions  to  the  exclusion 
of  the  printed  document  entitled  "  48th  Congress ;  1st  Session,  Senate, 
Ex.  Doc.  No.  74,"  and  the  exception  to  the  exclusion  of  the  release  of 
a  part  of  land,  which  was  tendered  at  the  trial.  The  other  exceptions 
were  waived. 
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The  secretary  of  war,  on  January  24,  1884,  transmitted  to  the  senate 
of  the  United  States  a  letter  from  the  chief  of  engineers,  submitting 
copies  of  reports  made  by  Major  Raymond,  of  the  corps  of  engineers, 
and  this  letter,  with  the  accompanying  papers,  when  received  by  the 
senate,  was  referred  to  the  committee  on  commerce  and  ordered  to  be 
printed.  This  printed  document  was  offered  in  evidence  by  the 
respondent,  for  tne  purpose  of  showing  from  the  reports  of  Major  Ray- 
mond that  the  road-bed  of  the  company  protected  the  remaining  land 
of  the  petitioners  from  being  washed  away  by  the  sea,  and  that  a  spe- 
cial benefit  was  thus  received  by  the  petitioners  from  the  location  of 
the  railroad,  which  shonld  be  considered  in  estimating  the  damages. 
The  contents  of  papers,  in  any  of  the  executive  departments  of  the 
United  States,  are  usually  proved  bv  a  copy,  authenticated  under  the 
seal  of  the  department.  Kev.  Stats.  U.  S.,  chap.  17,  §  882.  We  are  not 
required  to  determine  whether  the  printed  document  offered  in  this 
case  would  not  be  admissible  in  evidence,  if  a  copy  duly  authenticated 
would  be  —  See  WMton  v.  Albamy  CUy  /tw.  Cto.,  i09  Mass.  24  — 
because  we  think  that  the  reports  themselves  are  inadmissible  for  the 
purpose  of  proving,  as  between  these  parties,  the  facts  stated  in  the 
reports. 

The  acts  of  Major  Raymond  and  Assistant  Engineer  Bothfidd,  in 
surveying  the  headland  in  the  town  of  Hull,  cannot  be  called  acts  of 
State,  nor  are  the  facts  stated  in  the  reports  public  facts,  in  the  sense 
that  they  are  facts  which  the  United  States  have,  under  the  authoritv 
of  law,  undertaken  to  ascertain  and  make  public  for  the  benefit  of  all 
persons  who  may  be  interested  to  know  them ;  but  they  are  facts  which 
have  been  ascertained  in  the  course  of  preliminary  surveys,  made  for 
the  purpose  of  determining  what  action,  if  any,  the  national  govern- 
ment  may  thereafter  take  for  the  purpose  of  protecting  Boston  narbor. 
The  engineers  who  made  the  surveys  can  be  called  as  witnesses,  in  the 
same  manner  as  other  persons  who  have  knowledge  of  the  facts.  There 
is  no  necessity  for  the  admission  of  unsworn  written  documents,  and 
the  facts  do  not  bring  the  case  within  any  known  exception  to  the  rule 
that  evidence  "  must  be  given  on  oath  by  persons  speaking  to  matters 
within  their  own  knowledge,  and  liable  to  oe  tested  by  cross-examina- 
tion."   Stwrla  V.  Frecda^  5  App.  Cas.  623 ;  S.  C,  12  Ch.  Biv,  411. 

The  deed  of  release  was  rightly  excluded.  It  recited  that  it  was  "  in 
consideration  of  $1  and  the  settlement  of  claim  for  land  damages  to 
the  estate  of  the  heirs  of  Samuel  T.  Cushing  in  Hull,  Mass.,  the 
receipt  whereof  is  hereby  acknowledged,"  etc.  ti  this  release  had  been 
made  to  the  petitioners,  the  acceptance  of  it  would  have  been  an  admis- 
sion by  them  that  the  claim  for  land  damages  had  been  settled.  The 
release  is,  however,  to  the  "  heirs  of  Samuel  T.  Oushing  and  their  heirs 
and  assigns,"  without  otherwise  naming  any  persons  so  released.  The 
petitioners  are  Benjamin  Oushing,  William  L.  Gushing,  Mary  J.  Gush- 
ing and  Abbv  O.  Gushing,  as  she  is  executrix  of  the  estate  of  Samuel  T. 
Gushing,  and  they  allege  in  their  petition  that  said  Benjamin,  Samuel, 
William  and  Mary  Jane  were  seized  in  fee  as  tenants  in  common  of  the 
land  when  the  defendant  took  a  strip  of  it  for  the  location  of  its  rail- 
road ;  that  the  land  was  devised  to  them  by  the  will  of  Mary  Gushing^ 
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and  that  by  the  will  of  Samuel,  who  died  after  the  location  of  the  road, 
"  all  his  interest  in  said  land  and  damages  suffered  by  him  were  given 
to  said  Abby  C.  Cushing."  The  petitioners,  therefore,  do  not  appear  to 
be  the  "  heirs  of  Samuel  T.  Gushing."  It  is  not  necessary  to  consider 
whether  it  is  shown  that  Arthur  W .  Moors,  as  "  assignee  and  trustee 
in  possession,"  had  any  authority  to  execute  the  release,  or  whether  a 
railroad  company  may  not  abandon  its  location,  or  a  part  of  it,  without 
the  consent  of  the  land-owner,  so  that  the  land  shall  be  thereafter  dis- 
charged ir  whole  or  in  part  from  the  easement  which  the  railroad  pom- 
pany  aoqnired  by  its  location.  There  is  no  evidence  of  any  abandon- 
ment, except  the  tender  of  this  deed  of  release,  which  the  petitioners 
were  not  required  to  accept  for  the  reasons  whidi  have  been  given. 
Exceptions  overruled. 


Chasb  v.  Horton. 

November  26,  1886. 

Deed  —  EvnuBNCfB — Subsequent  Declarations  of  Grantor. 

After  a  conyeyance  of  real  estate,  the  declarations  of  the  grantor  In  disparage, 
ment  of  his  grant,  made  in  the  absence  of  the  grantee,  are  not  admissible  in 
evidence  against  ^e  grantee. 

Fraudulent  Conveyance  —  Charge  as  to  Good  Faith. 

Plaintifrs  coansel  requested  the  court  to  instruct  the  jury  in  substance,  that  if 
the  grantor  made  the  deed  in  question  to  his  son  in  good  faith  and  without  any 
intention  to  defraud  creditors,  and  the  son  afterward  permitted  the  grantor  to 
occupy  the  premises,  it  would  be  conclusive  evidence  of  fraud  as  to  the  grantor's 
creditors.     The  request  was  denied.     ^eW  no  error. 

Writ  of  entry  brought  by  Elijah  P.  Chase,  as  the  administrator  of 
the  estate  of  Josepb  Gr.  Horton,  late  of  Rehoboth,  against  his  son, 
Josephus  W,  Horton,  to  recover  the  homestead  farm  formerly  of  said 
Joseph  G.  Horton,  and  on  which  he  lived  at  the  date  of  ms  death, 
August  11,  1883.  The  tenant  pleaded  md  disseizm^  and  the  trial  was 
had  in  the  superior  court,  on  this  issue.  The  demandant  showed  title 
in  said  Joseph  G.  Horton  of  the  demanded  premises,  from  his  brother, 
Levi  Horton,  by  will,  probated  March  6,  1860,  his  appointment  as 
administrator  of  the  estate  of  Joseph  G.  Horton,  November  7,  1884,  a 
license  issued  to  him  by  the  probate  court  in  and  for  the  county  of 
Bristol,  authorizing  him  to  sell  the  whole  of  the  real  estate  of  said 
Joseph  G.  Horton,  for  the  payment  of  debts  and  charges  of  administra- 
tion, dated  May  5,  1885,  and  a  formal  entry  made  by  the  demandant 
as  administrator  of  said  Joseph  G.  Horton,  on  the  premises  demanded, 
before  bringing  tho  suit. 

The  tenant  put  in  evidence  a  warranty  deed  of  Joseph  G.  Horton, 
given  to  the  tenant,  dated  August  20,  1878. 

The  demandant  offered  evidence  tending  to  show  that  the  said  Joseph 
G.  Horton  continued  to  occupy  and  improve  the  demanded  premises 
from  shortly  after  the  probate  of  the  will  of  Levi  Horton  until  his 
death,  and  Mter  the  deed  given  by  him  to  the  tenant  in  the  same  man-  - 
ner  as  before,  as  a  homestead ;  that  at  the  date  of  the  deed  to  the 
tenant,  said  Joseph  G.  Horton  and  the  demandant,  and  divers  other 
persons  who  had  before  the  date  of  the  deed  pressed  him  for  payment, 
Vol.  VIU.— 109 
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and  he  had  failed  to  make  payment ;  that  when  so  pressed,  before  said 
deed  was  ffiven  upon  the  premises  demanded,  he  informed  the  various 
creditors  that  he  nad  not  the  money  to  pay  with,  bat  there  was  ample 

Eroperty  there  to  pay  all  debts ;  that  if  he  did  not  pay  them,  Josephos, 
is  son,  the  tenant,  would  see  that  they  were  paid.  The  demandant 
also  offered  to  introduce  evidence  of  statements  and  conversations  of 
said  Joseph  G.  Horton,  made  after  the  giving  of  the  deed,  of  a  similar 
nature  to  those  above  stated,  but  the  court  refused  to  admit  the  same, 
except  such  as  were  made  in  the  presence  of  the  tenant,  and  the  demand- 
ant excepted.  At  the  conclusion  of  the  evidence  the  demandant  re- 
questedthe  following  among  other  rulings,  being  the  first  and  third 
rulings  requested : 

Where  a  grantor  executed  a  deed  to  his  son  of  his  homestead  where 
he  is  living,  and  after  delivering  the  deed,  continues  in  the  use  and  occupa- 
tion of  the  homestead,  as  before  and  afterward,  while  in  such  occupa- 
tion he  refers  creditors  of  claims  against  him  existing  prior  to  the  date 
of  the  deed,  to  his  son,  who  thereupon  in  conversing  with  them  admits 
the  purpose  of  the  deed  to  bo  to  protect  the  father  from  his  creditors,  the 
statements  of  the  father,  while  in  possession  of  the  land  and  on  the 
premises,  but  not  in  the  presence  of  the  son,  referring  such  creditors  to 
the  son  for  payment,  are  competent  against  the  son  in  impeaching  his 
title. 

If,  at  the  time  of  the  delivery  of  the  deed  by  Joseph  G.  Horton,  the 
father,  to  Joseph  us  W.  Horton,  the  son,  there  was  any  agreement  or 
understanding  between  them  by  which  the  land  thus  conveyed  wouhi 
continue  to  oe  held  and  enjoyed  by  Joseph  G.  Horton  as  he  had  for- 
merly held  and  enjoyed  it,  or  in  any  way  to  his  said  Josepn  G.  Horton'ji 
l)eneiit,  the  conveyance  is  void  as  against  the  creditors  of  Joseph  G, 
Horton,  or  this  administrator.  The  court  refused  to  give  these  rulings. 
A  verdict  was  returned  for  the  tenant,  and  the  aefendant  alleged 
exceptions. 

Charles  A.  Heed  and  J,  II.  Dean^  for  demandant.  M.  liesdy  fi^r 
tenant. 

MoETON,  Ch.  J.  The  rule  of  law  is  well  settled  that,  after  a  convey- 
ance of  real  estate,  the  declarations  of  the  grantor,  in  disparagement  of 
his  grant,  made  in  the  absence  of  the  grantee,  are  never  admissible  in 
evidence  against  the  grantee.  Winc^ter  v.  CharteTy  97  Mass.  140  : 
Boberts  v.  Medhery^  132  id.  100,  and  cases  cited. 

The  court,  therefore,  rightly  excluded  the  declarations  of  Joseph  G. 
Horton,  offered  by  the  plaintiff.  The  first  ruling  requested  by  the 
plaintiff  was  properly  refused,  because  it  assumes  that  the  defendant 
admitted  that  the  deed  to  him  was  given  to  protect  the  father  from  his 
creditors,  of  which  there  was  no  evidence.  The  thurd  ruHng  requested 
was  also  properly  refused. 

.  The  court  instructed  the  jury,  in  accor4ance  with  the  second  request 
of  the  plaintiff,  that,  "if  the  purpose  of  tiie  conveyance  to  the  son  was 
to  delay,  defraud,  or  defeat  other  creditors  of  the  father,  and  the  son 
participated  in  this  intent,  whether  the  deed  was  voluntary,  that  k, 
without  consideration,  or  for  a  consideration  past  or  present,  it  is  void 
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against  the  claims  of  creditors,  or  of  the  administrator,  duly  authorized 
to  sell  all  his  real  estate  for  payment  of  debts." 

It  would  be  erroneous  to  mstnict  the  jury,  as  the  third  request  of  the 
plaintiff  imports,  that,  if  a  father  makes  a  deed  to  his  son  in  good  faith 
and  without  any  intent  to  defraud  creditors,  it  would  be  conclusive 
evidence  of  fraud,  which  would  avoid  the  deed,  if  the  son  permitted  the 
grantor  to  occupy  the  premises  in  any  way  to  his  benefit. 

Exceptions  overruled. 


Savings  Bank  v.  Pool. 

January  5,  1887. 

MOBTGAGB—  INTBBBST  —  STAKEHOLDER  NOT  CHARGEABLE  WITH. 

The  defendant  and  his  wife  were  each  seized  of  an  undivided  half  of  certain 
premises.  The  husband  executed  a  mortgage  on  the  same  to  the  plaintiff  in 
which  he  covenanted  that  he  was  seized  in  fee  of  the  entire  premises.  In  this 
mortgi^ffe  the  wife  joined  only  in  releasing  her  dower.  Some  years  after,  the 
plaintiff  discovering  that  the  wife  owned  a  one-half  interest  in  the  premises,  pro- 
cured from  her  a  quit-claim  deed  of  her  interest,  and,  at  the  same  time,  gave  her 
back  an  agreement  or  instrument  of  defeasance  by  which  it  agreed  that  in  case 
the  premises  were  sold  to  pay  the  husband's  mortgage,  it  would  pay  to  her  the 
surplus.  Held,  that  the  quit-claim  deed  and  the  agreement  back  constituted  a 
mortgage  of  the  wif e*s  undivided  half  of  the  estate  ;  that  the  two  mortgages 
were  separate  and  distinct  conveyances  of  their  respective  interests,  and  that  the 
fact  that  it  was  the  intention  of  all  parties  that  the  whole  property  should  be 
included  in  me  mortgage  given  by  the  husband,  and  that  the  money  borrowed 
thereon  had  been  expended  in  improving  the  conmion  property,  did  not  tend  to 
make  them  joint  mortgages. 

A  mere  stakeholder  who  stands  ready  to  pay  to  whichever  one  of  the  claimants 
is  legally  entitled  to  the  money  is  not,  unless  special  circumstances  require  it, 
chargeable  with  interest. 

Bill  of  interpleader  against  William  Pool,  Catherine  Pool  and  Charles 
W.  Anthony,  Dronght  to  determine  to  whom  the  balance  of  the  pro- 
ceeds should  be  paid  in  the  hands  of  the  plaintiff  bank,  obtained  by 
the  sale  of  real  estate  nnder  a  power  contained  in  a  mortgage  held 
by  theplaintiff  bank.  The  balance  of  proceeds  was  claimed  by  defend- 
ants William  and  Catherine  Pool,  and  also  by  the  defendant  Anthony. 

The  case  was  referred  to  a  master  who  made  report  to  the  court  and 
was  reserved  by  a  single  justice  upon  the  pleadings  and  master's  report 
for  the  consideration  of  tnis  court.     The  facts  appear  in  the  opinion. 

jE  Z.  Barney^  for  defendants  William  and  Catherine  PooL  J3.  K. 
Braley  and  A.  H.  Hoody  for  defendant  Anthony. 

Gabdneb,  J.  William  Pool  and  Catherine,  his  wife,  were  each 
seized  in  fee  of  one  undivided  half  of  certain  premises.  William 
executed  a  mortgage  of  the  same  to  the  plaintiff  corporation,  in  which 
he  covenanted  maX  he  was  lawfully  seized  in  fee  of  the  entire  granted 
premises,  and  that  he  had  good  right  to  sell  and  convey  the  same.  In 
this  mortgage  Catherine  joined  only  in  releasing  her  dower.  About 
five  years  after  the  mortgage  was  delivered  to  the  plaintiff,  the 
bank  discovered  that  Catherine  '^  owned  one-half  interest  m  fee  in  the 
estate  mortgaged."  Upon  request  she  thereupon  executed  and  deliv- 
ered to  the  plaintiff  a  quit-claim  deed  of  her  mterest  in  the  premises, 
and  the  plaintiff  simultaneonsly  gave  her  an  agreement  or  instrument 
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of  defeasance,  by  which  the  savings  bank  agreed  that  in  case  the  prem- 
ises were  sold  for  the  purpose  of  paying  her  husband's  mortgage  to  the 
bank,  and  one-half  of  the  proceeas  of  sale  would  pay  the  amount  due 
on  the  mortgage,  then  it  would  pay  to  her  the  remaining  half,  and  if 
one-half  the  proc^eeds  was  not  sumcient,  to  pay  to  her''  such  sum  as  may 
remain  of  the  proceeds  of  said  sale  after  deducting  therefrom  all  anch 
sum  or  sums  as  are  lawfully  due  on  or  under  such  mortgage." 

The  auit-claim  deed  of  Catherine  to  the  bank  and  the  agreement 
back  to  ner  constituted  a  mortgage  of  her  undivided  half  of  me  estate. 
Bailey  v.  Bailey^  6  Gray,  505;  M'wrphy  v.  CaUeVj  1  Allen,  107. 
The  bank  thus  held  two  mortgafi:e8  upon  the  estate.  Tney  had  advanced 
money  to  William  Pool  upon  his  mortgage.  That  of  Catherine  was 
given  to  secure  the  payment  of  the  loan  to  WUliam.  The  interests  of 
WUliam  and  Catherine  in  the  estate  mortgaged,  were  separate  and  dis- 
tinct, and  the  mortgages  were  separate  conveyances.  They  were  not 
joint  mortgages  of  the  grantors.  The  facts  that  it  was  the  intention 
"  of  all  parties  that  the  whole  property  should  be  mortgaged  to  the 
bank  originally  for  the  loan,"  and  tnat  the  money  borrowed  had  been 
"  expended  with  the  knowledge  of  parties  in  the  improvement  of  the 
common  property,"  cannot  affect  the  character  of  the  mortgages  actually 
executed.  These  facts  have  no  tendency  to  make  the  mortgages 
different  from  what  they  actually  are,  and  we  cannot  declare  them  to 
be  the  joint  mortgages  of  William  and  Catherine. 

The  defendant  Anthony,  in  1877,  purchased  at  a  sheriff's  sale  all  the 
right  in  equity  which  William  Pool  in  1875  had  in  the  mortgaged 
premises,  that  being  the  time  when  they  were  attached  on  f7i6«n^  pro- 
cess. What  he  purchased  at  this  sale  was  the  ri^t  of  William  ^rool 
to  redeem  his  mortgage  ^ven  to  the  plaintiff.  He  did  not  purchase 
any  right,  interest  or  equity  of  Catherine.  He  contends  that  the  agree- 
ment of  defeasance  given  to  Catherine  by  the  bank,  not  having  been 
recorded  in  the  registry  of  deeds,  and  he  having  no  actual  notice  of  it, 
that  his  rights  cannot  be  affected  by  it.  This  may  be  conceded.  We 
fail  to  see  what  rights  he  has  in  the  undivided  hall  of  Catherine.  As 
already  appears  the  mortgages  were  not  joint  So  far.  as  Anthony  was 
concerned,  he  was  a  stranger  to  the  interests  of  Catherine  in  the  estate. 
She  was  entitled,  as  of  her  own  right,  to  one  undivided  half  of  the 
same.  By  the  terms  of  the  agreement  with  the  saviims  bank,  the  bal- 
ance of  the  proceeds  of  the  sale,  now  in  the  hands  of  the  bank,  belong 
to  Catherine  and  should  be  paid  over  to  her. 

The  payment  by  the  bank  of  the  taxes,*  was  within  the  terms  of 
the  mortgage  given  by  William,  and  was  properly  allowed  in  the 
account  stated  oy  the  master.  The  payment  of  the  water  tax  was 
waived  at  the  argument  b^  the  defendants. 

The  defendant  Cathenne  contends  that  she  is  entitled  to  interest 

*  Taxes  for  the  years  1883  and  1888  were  paid  by  the  bank  after  the  auotioii  sale 
and  on  the  day  of  the  date  of  the  deed  given  in  pursuance  of  such  sale.  The  master 
found  that  no  special  authority  was  ^7en  or  request  made  either  by  Mr.  or  Mrs. 
Pool  for  the  bank  to  pay  the  taxes,  umess  such  authority  or  request  is  implied  and 
given  in  the  condition  of  the  mortgage  to  the  bank  from  William  Pool,  or  his  paper 
writing  of  assent  to  the  provisions  of  the  instrument  given  by  the  bank  to  Oithenne 
Pool. 
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upon  the  money  due  her  during  the  time  she  has  been  deprived  of  it. 
Tne  bank  has  held  the  money  as  a  stakeholder,  ready  to  pay  it  to  which 
one  of  the  clairaJants  was  entitled  to  it,  and  the  &ct6  do  not  show  that 
•the  bank  should  be  compelled  to  pay  interest. 
Decree  accordingly. 

TowNSENi)  V.  Websteb  Five  Cent  Savotos  Bank. 

January  4,  1887. 

Banks  and  Banking  —  WrraDBAWiNO  Deposit  —  Waiver  of  By-Laws  as  to 
Notice. 

When  a  savings  bank  is  applied  to  by  a  depositor  for  ber  deposit,  and  tbe  offi- 
cers of  tbe  bank  refuse  to  pay,  denying  tbat  sbe  has  any  funds  in  tbe  bank,  tbe 
bank  thereby  waives  its  right  to  the  three  montlis'  notice  which  it  is  entitled  to 
under  its  by-laws. 

Action  of  contract  for  money  had  and  received.  It  appears  from 
defendant's  answer  that  the  defendant  held  the  funds,  but  claimed  that 
a  part  was  held  and  paid  under  trustee  process  a^nst  the  plaintiffs 
husband,  but  that  the  plaintiff  was  not  a  party  to  the  suit. 

At  the  trial  in  the  superior  court  there  was  evidence  to  show  that 
more  than  three  months  before  this  suit  was  brought,  the  plaintiff  went 
to  the  bank  and  asked  the  treasurer  for  the  funds  standing  in  her  name, 
and  tliat  the  treasurer  replied  that  she  had  no  funds  in  the  bank,  and 
the  treasurer  testified  that  he  declined  to  pay  the  money  to  the  plain- 
tiff, because  the  funds  claimed  were  held  by  trustee  process  and 
that,  if  the  bank  had  not  been  trustee,  he  would  pav  her.  The  plain- 
tiff testified  that  the  money  was  her  own,  and  aia  not  belong  to  her 
husband,  who  was  summoned  and  disclaimed  the  fund.  There  was  evi- 
dence, not  in  the  controversy,  that  the  by-laws  of  the  bank  provided, 
that  no  funds  should  be  withdrawn  from  the  bank  without  ten  days' 
notice  of  such  intention  to  withdraw  the  same,  in  writing,  and,  when 
the  sum  was  more  than  $200,  the  notice  should  be  three  months.  It 
was  not  claimed  that  any  notice,  in  writing,  had  been  ^ven  by  the 
plaintiff,  but  there  was  evidence  tending  to  show  that  the  bank  had 
paid,  without  notice,  such  sums  as  the  plaintiff  bad  demanded. 

The  defendant's  counsel  claimed  that  upon  the  evidence  and  plead- 
ings, the  action  could  not  be  maintained,  and  asked  the  court  to  direct 
a  vendict  for  the  defendant,  which  was  done,  and  the  plaintiff  alleged 
exceptions. 

W.  A.  Oils,  for  plaintiff.  T.  G.  Kent  and  G.  T.  .Dewey,  for 
defendant 

RoLMBS,  J.  There  was  evidence  tending  to  show  that  the  plaintiff 
went  to  the  bank  and  asked  for  the  funds  standing  in  her  name,  and 
that  the  treasurer  answered  that  she  had  no  funds  in  the  bank.  If  this 
evidence  was  true  the  bank  waived  its  ri^ht  to  the  three  months' 
notice  required  by  its  by-law.  For  by  denying  that,  that  the  plaintiff 
was  a  depositor  in  the  bank,  it  repudiated  the  relation  on  which  its 
right  to  notice  was  founded.  See  Lowe  v.  Ha/rwood^  139  Mass.  133, 
136.     The  answer  also  waives  the  notice  by  implication. 

The  answer  admits  a  deposit  in  the  name  of  the  plaintiff.  The  plain- 
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tiff  teetified  that  the  money  was  her  own,  and  her  husband,  who  seems 
to  have  been  sanposed  by  the  bank  to  have  been  her  principal,  and  the 
then  depositor,  disclaimed  the  funds.  This  evidence  fully  warranted 
a  finding  that  the  plaintiff  was  the  creditor  to  the  bank.  It  foUowsthat 
the  court  erred  in  directing  a  verdict  for  the  defendant. 
Exceptions  sustained. 


Cboaoheb  v.  William. 

Janoary  5,  1887. 

PLEADma  —  NuL  Disseizin — Execution — Levy  and  Sale  —  NoncB. 

The  plea  of  niU  disseisin  puts  the  whole  title  of  the  property  in  issue,  and  under 
that  plea  the  defendant  can  maintun  the  issue  either  upon  the  failure  of  the 
demandant  to  show  title  in  himself,  or  upon  evidence  of  title  in  the  defendint. 
Delay  of  an  officer  to  complete  the  sale  of  real  property  after  seizure,  where  th& 
rights  of  third  parties  have  not  intervened,  is  immaterial.  Service  of  notice 
upon  the  owner,  of  the  time  and  place  appointed  for  the  sale,  is  properly  made 
by  leaving  the  notice  at  his  last  and  usual  place  of  abode. 

Writ  of  entry  to  recover  a  parcel  of  land  in  New  Bedford.  Plea 
nul  disseizin.  At  the  trial  in  the  superior  court  the  demandant  offered 
evidence  tending  to  show  title  in  himself  in  fee-simple  as  heir  at  law 
and  grantee  of  tne  other  heir  at  law  of  Daniel  B.  Croacher,  dec^Eised, 
and  rested  his  case.  The  tenant  then  offered  evidence  of  title  in  him- 
self under  a  sheriff's  levj  and  sale  of  the  same  property,  upon  an  exe- 
cution against  the  goods  and  estate  of  said  Daniel  B.  Croaclier,  issued 
January  6,  1885,  on  a  judgment  in  favor  of  Elizabeth  Gibbs  for  the 
sum  of  $587.75.  The  demandant  objected  to  the  admission  of  said 
execution  and  the  return  of  the  officer,  and  claimed  that  under  the 
tenant's  plea  he  could  not  set  up  title  in  himself  and  that  the  levy  and 
return  did  not  pass  any  title  to  the  tenant  and  was  ille^l  and'voii 
The  tenant  also  offered,  the  demandant  objecting,  a  deed  from  the 
sheriff  to  the  tenant  under  the  said  levy. 

The  demandant  asked  the  court  to  rule  that  the  title  thus  offered  by 
the  tenant  did  not  control  demandant's  title  and  was  no  defense  under 
the  pleadings  nor  under  the  sheriff's  acts.  The  court  declined  so  to 
rule,  and  did  rule  that  the  tenant  was  entitled  to  a  verdict,  and  the  jury, 
by  direction  of  the  court,  returned  a  verdict  for  the  tenant  The 
demandant  alleged  exceptions.  Except  as  above  given,  the  &ct8  appear 
in  the  opinion. 

jK  Z.  Bameyj  for  demandant.     TT.  C.  Parker,  for  tenant. 

Gasdneb,  J.  The  plea  of  nul  disseizin  puts  the  whole  title  in  issue. 
The  tenant  can  maintain  the  issue  either  upon  the  failure  of  the  demand- 
ant to  show  title  in  himself,  or  by  evidence  of  the  title  in  the  tenant. 
Swcm  V.  Stevens,  99  Mass.  7. 

The  demandant's  title  was  through  Daniel  B.  Croacher  as  heir  and 
by  deed  from  the  other  heirs.  The  tenant's  title  was  under  a  sberifiPs 
levy  and  sale  upon  an  execution  against  the  goods  and  estate  of  Daniel 
B.  Croacher  and  a  deed  from  the  sheriff  to  the  tenant. 

We  do  not  understand  that  the  demandant  makes  any  objection  to 
the  sale  of  the  16th  of  February,  1885,  to  Charles  E.  Hoard,  or  to  the 
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proceedings  of  the  sherifE  under  that  sale.  It  appears  from  an  exam- 
ination of  the  sheriff's  return  upon  the  execution,  that  up  to  this  time 
he  had  proceeded  step  by  step  in  accordance  with  the  requirements  of 
the  statute.  After  the  estate  was  knocked  down  to  Hoard  by  the  officer 
acting  as  auctioneer,  and  after  Hoard  had  made  the  deposit  of  $125, 
required  by  the  terms  of  the  sale,  he  refused  to  complete  the  sale,  pay 
the  balance  due  and  take  the  deed  of  the  premises  upon  tender  of  the 
same  by  the  sheriff. 

The  officer  thereupon  did  not  return  the  execution — Pub.  Stats.,  chap. 
172,  §  53  —  but  treated  the  attempted  sale  as  if  it  had  not  been  made,  and 
proceeded  anew  to  give  notice  or  the  time  and  place  appointed  for  a 
sale  of  the  estate.  He  had  already,  on  the  15th  of  January,  1885,  seized 
the  estate  on  the  execution,  and  as  it  had  not  been  attached  on  mesne 
process  in  the  suit,  he  had  in  conformity  with  the  Public  Statutes, 
chapter  172,  section  4,  deposited  in  the  office  of  the  registry  of  deeds  a 
copy  of  the  execution,  with  a  memorandum  upon  it  oi  his  seizure  of 
the  real  estate.  The  statute  directs  that  when  land  is  taken  on  execu- 
tion the  officer  shall  give  iiotice  of  the  taking  to  the  debtor,  and  that 
he  shall  complete  the  sale  without  unnecessary  delay.  Pub.  Stats.,  chap. 
172,  §  8.  The  statute  has  fixed  no  definite  time  within  which  to  limit  his 
completion  of  the  sale.  Me  had  proceeded  without  unnecessary  delay 
to  complete  the  levy  begun.  The  seizure  was  of  record.  The  rights  of 
third  persons  have  not  been  affected.  A  delay  of  the  officer  to  com- 
plete the  levy  and  sale  was  immaterial  if  no  rights  had  been  acquired 
during  the  delay.  Bdl  v.  Walsh^  130  Mass.  163.  We  do  not  think 
that  tne  officer  was  required  to  make  another  seizure  of  the  land  and 
record  it  after  the  failure  of  the  first  attempt  to  sell.  The  officer  has 
proceeded  in  all  respects  in  accordance  with  the  statute. 

The  service  of  notice  to  the  demandant  of  the  time  and  place 
appointed  for  the  sale  was  properly  made  by  leaving  the  notice  at  the 
last  and  usual  place  of  abode  of  the  demandant.  Wdsh  v  Macomher^ 
130  Mass.  28,  and  note ;  Pub.  Stats.,  chap.  172,  §  46. 

Exceptions  overruled. 

O'Day  v.  Bowkeb. 

T^ovember  24, 1886. 

Tax  Deed—  Redemption  —  Infancy  —  Parties  Defendant. 

A  tax  deed  regularly  recorded  given  by  the  coUector  on  a  sale  for  taxes  law- 
f oUy  assessed,  conveys  to  the  purchaser  a  good  unincumbered  title  in  fee-simple 
to  the  land,  which  may  be  conveyed  in  the  same  manner  as  other  real  property. 

The  statute  specifying  the  parties  who  may  redeem  should  be  construed  Uber- 
ally,  but  to  entitle  a  party  to  redeem  he  must  show  some  interest  in  the  land; 
and  where  the  plalnuff  at  the  time  of  bringing  the  bill  to  redeem  has  lost  by 
lapse  of  time  all  right  to  redeem  from  a  purchaser  at  a  prior  tax  sale  of  the  prem- 
ises, the  bill  will  be  dismissed. 

The  statute  limitinfif  the  time  to  redeem  to  two  and  five  years  contains  no 
exception  in  favor  of  Infancy;  and  there  is  nothing  in  the  Constitution  requiring 
such  an  exception. 

Where,  since  the  sale  to  the  defendant  in  a  biU  to  redeem,  there  has  been  a 
subsequent  tax  sale  of  the  land  to  another  party  who  has  received  a  deed  thereof, 
the  plaintiff  is  not  entitled  to  redeem  from  the  defendant,  except  in  connection 
with  a  redemption  from  the  subsequent  purchaser;  and  the  person  who  holds 
the  estate  under  the  subsequent  tax  sale  and  conveyance  is  an  indispensable  party 
to  the  bill  to  redeem. 
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H,  Dunham^  for  plaintiff.     H.  H.  WinsloWy  for  defendant 

Field,  J.  These  are  appeals  from  final  decrees  in  two  suits  in 
equity,  heard  upon  issue  joined  and  evidence.  The  evidence  is  not 
reported,  and  the  only  questions  before  us  are  whether  the  decree  in 
each  suit  is  warranted  by  the  frame  of  the  bill  and  is  consistent  with 
the  facts  found  and  recited  in  the  decree.  The  first  suit  was  bron^t 
on  May  26^885,  by  Elizabeth  O'Day,  a  minor,  who  sues  by  her  gnard- 
ian,  John  W.  McDonald,  against  Edwin  F.  Bowker  to  redeem  a  lot  of 
land  from  tax  sales  and  conveyances,  made  to  the  defendant  in  1881 
and  1882  for  the  payment  of  taxes  assessed  in  1880  and  1881.  The 
second  suit  was  brought  on  December  5,  1885,  by  the  same  plaintiff 
against  Sarah  B.  Bowker  to  redeem  the  same  lot  of  land  from  a  tax 
sale  and  conveyance  made  to  the  defendant  in  1883,  for  the  payment  of 
a  tax  assessed  in  1882. 
'    The  final  decree  entered  in  the  second  suit  is  as  follows : 

■Diis  cause  came  on  to  be  heard  at  a  sitting  of  this  court,  December 
22,  1885,  upon  its  merits,  and  it  appearing  that  the  parties  to  said  cause 
were  all  before  said  court,  evidence  was  then  and  there  heard  and  duly 
considered  by  the  court,  after  argument  by  counsel ;  and  thereupon  the 
following  facts  were  found  and  determined  upon  by  the  court,  to- wit, 
that  one  Margaret  O'Day  died  November  29,  A.  D.  1871,  owning  the 
real  estate  described  in  the  plaintiff's  bill  in  fee-simple ;  that  she  left 
surviving  as  her  heirs  at  law,  three  children,  Mary,  Catherine  and 
Elizabeth  O'Day,  and  also  a  husband,  William  O'Uay ;  that  the  said 
Elizabeth  O'Day  is  still  a  minor  and  is  the  plaintiff,  bringing  this  bill  by 
her  guardian,  John  W.  McDonald;  that  William  O'Day  was appointecl 
guardian  of  his  three  children  aforesaid  March  25,  1872,  and  continued 
guardian  of  Mary  and  Catherine  until  their  death,  and  of  the  survivor, 
to-wit,  the  plaintiff,  until  his  own  death,  February  11,  1883 ;  that  said 
Mary  O'Day  died  November  27,  1877,  and  said  Catherine,  February 
21,  1880.  In  A.  D.  1879  the  estate  described^  in  the  plaintiff's  bill  was 
duly  assessed  to  the  heirs  of  Margaret  O'Day',  and  was  duly  sold  for 
unpaid  taxes  and  conveyed  to  one  J.  W.  French  by  a  deed  of  the  col- 
lector of  taxes  of  the  city  of  Boston,  September  3,  and  by  said  French 
conveyed  to  one  Thomas  Ellis,  September  4,  1880.  The  tax  of  1880 
was  duly  assessed  to  the  heirs  of  Margaret  O'Day, and  the  said  estate, 
being  the  estate  described  in  the  plaintiff's  bill,  was  duly  sold  for  non- 
payment thereof  to  Edwin  F.  Bowker  by  a  deed  of  the  collector  of 
taxes  of  the  city  of  Boston,  September  4,  A.  D.  1831.  The  tax  of  A. 
D.  1881  was  July  assessed  to  Thomas  Ellis,  and  said  estate  was  duly 
sold  for  non-payment  thereof  to  Edwin  F.  Bowker  by  deed  of  the  col- 
lector of  taxes  of  the  city  of  Boston,  September  6,  1882.  The  tax  of 
1882  was  duly  assessed  to  Edwin  F.  Bowker,  and  said  estate  was  duly 
sold  for  non-payment  thereof  to  Sarah  B.  Bowker,  the  defendant,  by 
deed  of  the  collector  ot  taxes  for  the  city  of  Boston,  September  5,  1883; 
that  the  tax  sale  of  September  5, 1883,  is  the  sale  set  forth  in  the  plain- 
tiff's bill,  from  which  the  plamtiff  claims  redemption.  The  pliontiff 
had  no  guardian  from  the  death  of  her  lather,  William  O'Day,  February 
11,  1883,  to  the  appointment  of  John  W.  McDonald,  March  29,  1885; 
that  the  plamtiff's  Dili  was  filed  December  5,  1885 ;  that  on  the  death 
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of  his  wife,  Margaret  O'Day,  William  O'Day  had  his  curtesy  in  said 
estate  iintil  his  death,  and  by  death  of  his  daughter  Mary  in  lb77 
inherited  her  third  of  the  estate,  and  at  time  of  assessment  of  lax  of 
1879,  for  which  the  estate  was  sold  to  Ellis,  he  and  his  surviving  daugh- 
ters owned  each  a  third  of  the  estate,  he  being  guardian  of  the  survivors. 
When  the  tax  of  A.  D.  1880  was  assessed,  by  the  death  of  his  daughter 
Oatherine,  William  O'Day  had  become  owner  of  another  third  estate ; 
that  said  William  O'Day  had  thus  become  owner  of  two-thirds  of  the 
estate  described  in  plaintiffs  bill  and  was  guardian  of  plaintiff ;  and 
Thomas  Ellis  held  under  his  deed,  dated  September  4,  1880,  all  the 
estate  conveyed  to  French,  September  3,  1880,  when  the  estate  was 
sold  to  Edwm  F.  Bowker,  September  4,  1881,  and  September  6, 1882; 
that  when  the  estate  was  sold  to  Sarah  B.  Bowker,  defendant,  Sep- 
tember 5, 1883>  for  the  tax  of  1882,  Thomas  Ellis  held  under  his  deed 
dated  September  4, 1880,  and  Edwin  F.  Bowker  held  by  his  deed  dated 
September  6, 1882,  and  that  said  bill  was  brought  within  five  years  from 
said  sale  to  her;  that  previous  to  the  bill  the  plaintiffs  guardian  sold 
the  said  estate  by  virtue  of  a  license  of  the  probate  court  duly  granted 
to  one  Conners,  and  made  an  agreement  —  not  recorded — that  he 
would  return  the  purchase-money,  and  said  estate  should  be  reconveyed 
unless  he  should  clear  the  premises  from  all  tax  sales  theretofore  made, 
and  that  Conners  took  possession  under  said  deed ;  that  no  tender  was 
made  to  defendant.  W  hereupon  it  is  ordered,  adjudged  and  decreed 
that  the  plaintiff  pay  to  the  defendant,  Sarah  B.  Bowker,  the  original 
sum  by  her  paid  to  the  collector  of  taxes  of  the  city  of  Boston,  with 
interest  to  date  of  decree  and  lawful  costs,  amounting  to  $60.55  ;  that 
the  defendant,  Sarah  B.  Bowker,  execute,  acknowledge  and  deliver  a 
deed  of  release  of  said  estate  from  the  tax  sale  in  said  plaintiffs  bill  set 
forth  to  the  plaintiff;  that  the  defendant  pay  to  the  plaintiff  the  costs 
of  this  suit,  to  be  taxed  by  the  clerk  of  this  court. 

The  decree  in  the  first  suit  is  similar,  except  that  this  decree  does 
not  recite  any  facts  concerning  the  tax  sale  to  Sarah  B.  Bowker,  as  this 
was  subsequent  to  the  sales  from  yhich  the  first  bill  seeks  to  redeem 
the  land ;  neither  does  it  find  that  any  conveyance  had  been  made  to 
**  Conners  "  bv  the  plaintiffs  guardian.  This  suit  was  brought  within 
five  years  of  tlie  tax  sale  and  conveyance,  in  1880,  to  J.  W.  French, 
who  conveyed  to  Thomas  Ellis,  while  the  second  suit  was  brought  more 
than  five  years  after  that  sale.  The  sale  to  French  in  1880  is  not  set 
up  in  the  answer  to  either  bill,  but  the  facts  found  and  recited  in  the 
decrees,  if  material,  cannot  be  disregarded,  although  they  have  not  been 

5 leaded.  They  are  facts  found  by  the  court  and  incorporated  into  the 
ecrees,  and,  although  perhaps  not  all  of  the  facts,  they  are  a  part  of 
the  foundation  of  the  conclusion  of  law  pronounced  by  the  court,  and 
if  these  facts  are  inconsistent  with  the  conclusion,  the  decrees  cannot  be 
affirmed. 

It  appears  by  the  decrees  that  every  sale  was  made  within  two  years 
of  the  time  when  the  taxes  were  committed  to  the  collector  and  while 
they  were  a  lien  upon  the  land  —  Pub.  Stats., chap.  12,  §  24  ;  Gen.  Stats., 
chap.  12,  §  22 ;  and,  as  it  has  been,  in  effect,  found  that  the  taxes  were 
lawfully  assessed  and  the  land  sold,  the  deeds  given  by  the  collector,  in 
VaL.VlIL— 110 
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accordance  with  the  statutes,  if  recorded  within  thirty  days,  conveyed 
to  the  purchaser  a  good  unincumbered  title  in  fee-simple  to  the  land, 
subject  to  the  right  of  redemption.     Butter  v.  StarJCy  139  Masa.  19. 

This  ri^ht  of  redemption  is  an  interest  in  land,  which  may  be  con- 
veyed or  devised,  and  which  descends  in  the  sama  manner  aa  other  real 
property.  The  title  to  the  laud,  subject  to  any  right  of  redemption 
that  might  exist,  passed  first  to  French,  the  purchaser  at  the  tax  sale 
in  1880,  who,  September  4,  1880,  conveyed  it  to  Ellis:  second,  to 
Edwin  F.  Bowker,  the  defendant  in  the  first  suit,  who  purchased  at  the 
tax  sales  in  1881  and  1882 ;  and  third,  to  Sarah  B.  BowKer,  tlie  defend- 
ant in  the  second  suit,  who  purchased  at  the  tax  sale  in  1883.  When 
the  second  suit  was  brought,  two  years  from  the  day  of  sale  to  Sarah  B. 
Bowker,  the  defendant  therein,  had  expired,  but  five  years  had  not.  See 
Pub.  Stats.,  chap.  12,  §§  49,  m ;  Gen.  Stats.,  chap.  12,  §§  36-42.  When 
the  first  suit  was  brought  two  years  had  expired  rrom  the  day  of  the  last 
sale  to  Edwin  F.  Bowker,  the  defendant  therein,  but  five  years  had  not 
expired  from  the  day  of  either  sale  to  him.  Five  years  from  the  day 
of  the  sale  to  French  had  not  expired  when  the  flrdfc,  but  had  expired 
when  the  second  suit  was  brought.  It  is  plain,  therefore,  that  the  only 
statutory  provisions  under  which  the  plaintiflE  can  maintain  her  suits 
are  Public  Statutes,  chapter  12,  section  66 ;  General  Statutes^chapter  12, 
section  42,  which  were  first  enacted  in  Statutes  1856,  chapter  239.  sec- 
tion 4.     See  MUcheU  v.  Ghreeuy  10  Mete  101;  Stats.  1849,  chap.  213,  §  2. 

These  provisions  were  enacted  not  for  the  purpose  of  extending  In 
every  case  the  time  of  redemption  from  two  to  five  years,  but  for  the 
purpose  of  permitting  the  court  to  grant  relief  at  any  time  within  five 
years  from  the  taking  or  sale  of  the  land,  if  the  circumstances  rendered 
it  equitable.  When  the  father  of  the  plaintiff,  who  was  also  her  guard- 
ian, died,  two  years  had  not  expired  from  the  day  of  the  first  sale  to 
Edwin  F.  Bowker,  and  when  tne  sale  was  made  to  Sarah  B.  Bowker, 
the  plaintiff  had  no  guardian.  The  plaintiff  was  and  still  is  a  minor; 
both  bills  were  brought  without  great  delay  after  the  present  guardian 
was  appomted,  and  if  the  facts  found  show  that  the  plaintiff  has  suck  an 
interest  in  the  land  as  to  give  her  a  landing  in  court  for  the  purpose 
of  bringing  bills  to  redeem  the  land  from  these  defendants,  it  cannot 
be  held  that  the  justice  who  heard  the  causes  erred  in  finding  and 
ruling  that  on  the  evidence  before  him,  which  is  not  reported  to  us,  she 
was  entitled  to  avail  herself  of  these  provisions  of  the  statutes,  extend-^ 
ing  the  time  to  five  years. 

When  there  have  been  successive  tax  sales  of  land  to  different  pur- 
chasers, whether  all  the  different  purchasers,  or  the  persons  holding 
their  titles  at  the  time  the  suit  is  brought,  must  be  made  parties  defend- 
ant in  a  bill  to  redeem  the  land  from  these  sales,  and  whether,  if  the 
right  of  redemption  is  gone,  as  against  a  purchaser  at  a  prior  sale  it  can 
be  enforced  against  a  person  holmng  under  a  subsequent  sale,  are  ques- 
tions, which  have  not  been  determined  in  this  Commonwealth.  If  this 
plaintiff  has  no  right  of  redemption  against  Ellis,  then  the  absolute  title 
to  the  land  as  between  her  and  Ellis  is  in  him.  If  Ellis  has  no  right  of 
redemption  against  Edwin  F.  Bowker,  then  the  absolute  title  as  between 
them  18  in  Edwin  F.  Bowker,  and,  if  Edwin  F.  Bowker  has  no  right  of 
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redemption  against  Sarah  B.  Bowker,  then  the  absolute  title  as  between 
them  18  in  Sarah  B.  Bowker.  The  relation  of  the  parties  is  not  pre* 
cisely  the  same  as  if  Ellis  had  conveyed  his  title  to  Edwin  F.  BowKer, 
and  he  to  Sar^  B.  Bowker,  and  this  was  the  only  title  which  Edwin  F. 
Bowker  or  Sarah  B.  Bowker  ever  held,  jret  if  the  plaintiff  has  no  right 
to  redeem  from  Ellis,  and  Ellis  has  no  right  to  redeem  from  Sarah  B. 
Bowker,  the  plaintiff,  under  a  bill  to  reoeem  from  Sarah  B.  Bowker, 
certainly  ougnt  not  to  be  permitted  to  obtain  Sarah  B.  Bowker's  title 
which  is  good  against  Ellis,  in  order  to  set  it  np  against  him,  and  ulti- 
mately to  obtain  the  land  from  him.  If  the  plaintiff,  claiming  as  sole 
owner,  is  permitted  to  redeem,  and  redeems  from  Sarah  B.  Bowker,  its 
effect  should  be  not  to  convey  to  her  Sarah  B.  Bowker's  existing  title, 
but  to  destroy  this  title,  and  thus  to  leave  discharged  therefrom  the 
plaintiff's  title  by  descent  from  her  father  and  mother,  but  if  this  title 
IS  destroyed,  the  next  title  in  succession  backwards  is  that  of  Edwin  F. 
Bowker,  and  the  next  is  that  of  Ellis.  As  Ellis  is  not  a  partv  to  either 
of  these  suits,  his  rights  against  the  plaintiff,  or  either  of  the  defendants, 
cannot  be  determined.  It  might  be  argued  that  the  different  purchas- 
ers of  land,  at  different  tax  sales,  made  in  successive  vears  for  the  pay- 
ment of  taxes,  separately  assessed  for  each  year,  need  not  be  joinea  as 
parties  defendant  in  a  bill  to  redeem,  brought  by  the  original  owner  of 
the  land.  The  sales  are  distinct  and  separate  transactions,  and  may 
affect  different  interests.  The  different  defendants  do  not  derive  titles 
by  descent  or  conveyance  each  from  the  other ;  a  defect  in  one  sale  does 
not  affect  the  validity  of  subsequent  sales ;  and  each  of  the  defendants 
may  claim  adversely  to  the  other,  or  some  claim  rights  of  redemption 
against  others. 

In  Faxon  v.  Wallace,  98  Mass.  44 ;  S.  C,  101  id.  444,  the  defend- 
ants were  Wallace,  to  whom  the  tax  sale  was  made;  Bean,  to 
whom  Wallace  made  a  deed  of  the  pond ;  Kent,  to  whom  Bean  made  a 
mortgage,  and  Emerson,  to  whom  Kent  assigned  his  mortgage,  and  the 
court  say,  that  "as  the  defendants  claim  title  under  Wallace,  they  are 
properly  made  parties  to  the  bilj,  in  order  that  they  may  be  concluded 
by  the  decree.  The  rule  is  that  all* parties  having  an  apparent  right  in 
the  subject  should  be  made  parties  to  a  bill  in  equity."  This  was  a  bill 
to  redeem  from  a  single  tax  sale,  under  which  all  the  defendants  claimed. 
Still  we  think  that  the  convenient  and  proper  practice  is  to  summon  as 
defendants  all  persons  who  hold  an  interest  in  the  land  under  the  suc- 
cessive tax  sales,  even  if  it  should  be  held  that  their  rights,  as  against 
each  other,  could  not  be  determined  in  the  suit.  The  rights  of  the 
plaintiff  f^ainst  each  and  all  can  be  determined,  and  it  is  necessary  that 
thev  should  be,  in  order  to  complete  the  title  to  the  plaintiff.  And  the  . 
ri jjfit  to  redeem  against  a  prior  purchaser  may  bo  of  no  avail,  unless  the 
plaintiff  also  has  tiie  right  to  reaeem  from  the  person  who  holds  the 
Lmd.  However,  no  objection  to  the  want  of  proper  parties  having  been 
made,  the  court  at  this  stage  of  the  cases  would,  not  of  its  own  motion^ 
rcqui  re  new  parties,  unless  they  were  indispensable,  and  we  think  that  the 
plaintiff's  right  to  redeem  from  the  sale  to  Sarah  B.  Bowker  can  be  deter- 
mined as  between  them,  without  additional  parties.  Pub.  Stats.,  chap.  1 2, 
§49. 
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General  Statutes,  chapter  12,  section  36,  give  to  the  owner  of  real 
estate,  his  heirs  and  assigns,  the  n^ht  torredeem.  Public  Statutes^  diap* 
ter  12,  section  66,  does  not  specif  who  may  seek  the  i^elief  which  this 
court  by  this  action  is  authorized  to  give  in  equity,  but  it  must  be  held 
that  they  are  in  general  the  same  persons  as  those  who  have  the  right 
to  redeem  under  Public  Statutes,  chapter  12,  section  49. 

In  Rogers  v.  EvtteTy  11  Gray,  410,  it  was  held  that  a  person  m  pos- 
session during  the  continuance  of  the  contract  had  a  ri^ht  to  redeem 
under  Statutes  1856,  chapter  239,  section  4,  now  Public  Statutes,  chap- 
ter 12,  section  66,  on  the  ground  that  he  might  be  reerarded  ^^  as  the 
owner  of  the  land  within  the  meanir^  of  the  statute  ?or  the  puipoee 
of  protecting  his  interest  therein."  Tnis  shows  that  the  statute  is  to 
be  construed  liberally,  but  the  plaintiff,  to  redeem,  must  show  some 
title  or  interest  in  the  land.  It  is  competent  for  Sarah  B.  Bowk^  to 
show  that  the  plaintiff  has  no  title  or  interest  in  the  land,  as,  for 
example,  that  she  has  conveyed  her  title  to  another  person,  and,  if  the 
plaintiff's  right  to  redeem  the  land  from  Ellis  is  ^ne,  she  shows  no  title 
or  interest  in  the  land.  The  plaintiff  claims  no  title  except  as  heir  to  her 
father  and  mother,  and  that  title  she  has,  on  the  facts  found,  abeolately 
lost. 

In  Gladwin  V.  French^  112  Mass.  186,  it  was  held  that  such  a  bill 
as  this  is  must  be  filed  within  five  years  of  the  sale,  and  that  this  limi- 
tation is  imperative.  In  Public  Statutes,  chapter  12,  section  49,  there 
is  a  provision  that  a  person  having  the  requisite  title  may  redeem  the 
land  within  two  years  '^  after  he  mA  actual  notice  of  the  sale,"  bat  the 
facts  do  not  bring  the  plaintiff's  case  within  this  provision. 

It  is  contended  that  as  the  plaintiff  is  an  infant  the  limitationa  of  two 
and  five  years  in  the  statutes  do  not  affect  her,  at  least  as  to  tiie  one- 
third  part  of  the  land  which  she  inherited  from  her  mother.  Bat  there 
are  no  exceptions  in  favor  of  infancy  in  the  statutes,  and  there  is  noth- 
ing in  the  Constitution  of  the  Commonwealth  that  requires  that  the  leg- 
islature should  make  any  such  exception  in  the  exercise  of  its  power  to 
levy  and  collect  taxes.  The  proceedings  are  wholly  statutory,  and  we 
cannot  read  into  the  statute  exceptions  which  are  not  in  it  and  which 
we  cannot  find  that  the  legislature  intended.  As  the  plaintiff,  when 
she  brought  the  second  suit,  had  lost  ail  right  of  redemption  from  the 
sale  to  French,  she  cannot  maintain  her  bill  in  that  suit,  and  it  is  unnec- 
essary to  consider  the  other  objections  made  by  the  defendant  in  the 
second  suit. 

It  is  manifest  that  if  by  the  decree  in  the  second  suit  Sarah  B.  Bow- 
ker's  absolute  title  is  established,  as  against  the  plaintiff,  the  plaintiff 
can  take  nothing  that  will  be  of  any  benefit  to  her  under  the  decree  in 
the  first  suit,  unless  under  that  clause  of  the  decree  which  directs  Edwin 
Bowker,  on  receiving  payment  of  what  is  due  him,  to  execute  and 
deliver  to  her  "  deeds  of  release  of  said  estate,"  etc.  It  is  suggested 
that  if  the  plaintiff  can  obtain  Edwin  F.  Bowker's  title,  whatever  it  is, 
the  plaintiff  can  then  use  that  as  the  foundation  of  proceedings  against 
Saran  B.  Bowker,  or,  in  other  words,  if  Edwin  F.  Bowker  has  a  right 
to  redeem  from  Sarah  B.  Bowker,  the  plaintiff,  by  obtaining  Edwin  F. 
Bowker's  right,  could  then,  perhaps,  maintain  a  bill  against  Sarah  B. 
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Bowker,  because  Edwin  F.  Bowker's  title  is  superior  to  that  of  Ellis, 
and  five  years  have  not  expired  since  the  sale  to  Edwin  F.  Bowker,  and 
whether  there  are  such  equitable  circumstances  that  a  court  of  equity 
would  ^rant  relief  to  him  as  against  Sarah  B.  Bowker  has  never  been 
determined. 

In  Simonda  v.  Toume^  4  Gray,  603,  the  court  ordered  the  defendants 
to  execute  a  deed  of  quit-claim  and  release  to  the  plaintiff,  but  it  did 
not  appear  that  any  intervening  rights  had  been  acquired  by  other  per- 
sons. In  the  present  case,  the  rights  of  French  and  his  grantee  Ellis 
have  intervened,  and,  as  we  have  said,  the  effect  of  redemption  ought 
not  to  be  to  give  to  the  plaintiff  a  new  title,  superior  to  the  original 
title,  which  she  could  use  a^inst  Ellis  without  redeeming  from  him, 
and  could  use  Against  Sarah  B.  Bowker,  although  by  her  original  title 
she  has  no  right  to  redeem  from  her.  The  statutes  give  a  right  to 
redeem  the  "  estates  taken  or  sold,"  or  the  "  real  estate  so  taken  or 
sold,"  and  not  a  right  to  redeem  a  right  of  redemption.  Pub.  Stats.,  chap. 
12,  §  49.  The  estate  in  fee  is  vested  in  Sarah  B.  Bowker,  and  not  in 
Edwin  F.  Bowker,  and  we  nwist  hold  that  the  plaintiff  cannot  redeem 
from  Edwin  F.  Bowker,  except  in  connection  with  a  redemption  of  the 
estate  from  Sarah  B.  Bowker,  and  that  the  person  who  holds  the  estate 
under  a  tax  sale  and  conveyance  is  an  indispensable  party  to  a  bill  to 
redeenL  The  plaintiff  ought  not  now  to  be  permitted  to  make  Sarah 
B.  Bowker  a  party  defendant  in  the  first  suit,  because  the  plaintiff's 
rights  against  her  have  been  foreclosed. 

It  is  true  that  it  is  not  established  in  the  first  suit  that  the  estate  is 
in  Sarah  B.  Bowker,  as  in  that  suit  there  are  no  averments  and  no  find- 
ings concerning  the  sale  to  her;  but  as  the  two  suits  were  heard 
together  and  were  argued  together  here,  we  ought  not  to  ignore 
altogether  the  proceedings  in  the  second  suit.  We  cannot  now  use 
these  proceedings  to  defeat  the  first  suit,  because  they  are  not  of  record  in 
it,  but  we  can  vacate  the  decree  to  enable  the  defendant  in  the  first  suit 
to  amend  his  answer  and  set  up  the  tax  sale  and  conveyance  to  Sarah 
B.  Bowker,  the  plaintiff's  suit  against  her  and  the  decree  in  that  suit, 
and,  if  the  plaintiff  further  prosecuted  the  suit,  these  facts  can  be  found 
and  the  bill  be  dismissed.  For  these  reasons,  a  majority  of  the  court  is 
of  the  opinion  that  the  decree  in  the  first  suit  should  be  vacated,  and 
the  cause  remanded  to  the  court  sitting  for  the  county  for  proceedings 
in  accordance  with  this  opinion,  ana  that  the  second  bill  should  be 
dismissed. 

So  ordered. 

CiOHHOirWBALTH   V.   MoOBB. 

December  2,  1886. 

Intozicatino  Liquors — Juror — Qualification. 

A  member  of  an  assodation  fonned  for  the  express  purpose  of  prosecuting 
violations  of  the  Uquor  law,  and  which  employs  agents  for  tnat  purpose,  is  not  a 
competent  juror  to  sit  on  the  trial  of  a  defendant  for  such  a  violation,  when  the 
complainant  and  instigator  of  the  prosecution  is  an  agent  of  the  association. 

Complaint  for  a  liquor  nuisance.  At  the  trial  in  the  superior  court, 
before  the  impaneling  of  the  jury,  the  defendant  objected  to  one  of 
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the  jurors  as  incompetent  to  sit  in  the  case.  The  court  overruled  the 
objection,  and  held  the  jnror  competent.  The  jury  returned  a  verdict 
of  guilty,  and  the  defendant  alleged  exceptions.  The  facts  appear  in 
the  opinion. 

jE  c/.  Sherman^  attorney-general,  for  Commonwealth.  K  Z.  Bar- 
nej/y  for  defendant. 

Gardner,  J.  Jurors  in  this  Commonwealth  are  required  to  be  per- 
sons of  good  moral  character,  of  sound  judgment,  and  free  from  all 
legal  exception.  Pub.  Stats.,  chap.  170,  §  6.  Upon  motion  of  either 
party  in  a  suit,  the  court  is  required  to  examine  the  person  called  as  a 
luror  therein,  to  know  whether  he  is  related  to  either  party,  or  has  any 
mterest  in  the  cause,  or  has  expressed  or  formed  an  opiifion,  or  is  sensi- 
ble of  any  bias  or  prejudice  therein.  After  the  examination  of  the 
juror  as  above  providedf,  the  party  objecting  may  introduce  any  other 
competent  evidence  in  support  of  the  objection,  subject  to  the  direction 
of  the  court.  Commonwealth  v.  Thrasher^  11  tirray,  65;  Commofy- 
wealth  V.  Gee,  6  Cush.  176.  If  it  appears  to  the  court  that  the  juror 
does  not  stand  indiflEerent  in  the  cause,  he  shall  stand  aside,  and  another 
shall  be  called  in  his  stead.  Pub.  Stats.,  chap.  1,  §  35.  All  this 
must  be  done  before  the  jury  is  impaneled.  Woodward  v.  Dean^  113 
Mass.  297.  The  word  "suit"  has  in  practice  been  considered  as 
meaning  criminal  prosecutions  as  well  as  civil  proceedings.  Common- 
wealth V.  Abbott,  13  Mete.  120;  Commonwealth  v.  Geej  vbi  supra: 
Commonwealth  v.  Thrasher^  vhi  supra ;  CommofiwecUth  v.  ON^^ 
6  Gray,  343 ;  Commonwealth  v.  Eagan,  4  id.  18-20. 

But  few  cases  have  arisen  under  this  statute  to  which  the  attentioD 
of  the  court  has  been  called.  In  Commmtwealth  v.  G^NeiL,  ubi  supra, 
which  is  strongly  relied  upon  by  the  government  in  support  of  the 
ruling  of  the  superior  court,  three  oi  the  jurors  were  members  of 
**  Carson  Lea^e."  The  object  of  its  members  was  the  prosecution  of 
the  laws  against  the  manufacture  and  sale  of  intoxicating  liqnore. 
They  subscribed  each  a  certain  sum  to  the  funds  of  the  association  for 
the  purpose  of  defraying  the  expenses  of  such  prosecutions;  and  each 
member  was  liable  to  be  assessed  nis  proportion  of  all  expenses  incurred 
in  such  prosecutions,  and  was  liable  to  pay  the  same  to  the  extent  of 
his  subscription.  The  court  held  that,  as  the  exceptions  were  framed, 
they  could  not  find  enough  to  show  that  the  trial  judge  was  l^lly 
bound  to  set  the  jurors  aside,  and  that  it  did  not  appear  *'  that  either 
of  them  had  even  the  smallest  pecuniary  interest  in  trie  event  of  these 
prosecutions."  The  question  whether  they  stood  otherwise  indifferent 
m  the  result  of  the  trial  does  not  appear  to  have  been  raised. 

In  Comm,onwealth  v.  Eagam.,  4  Gray,  18,  one  of  the  jurors  npon 
inquiry,  stated  that  he  was  a  member  of  the  Carson  League,  the  object  of 
which  society  was  to  prosecute  individuals  for  violation  of  the  liqnor 
law  ;  that  assessments  were  made  upon  the  members  for  the  purpose  of 
carrying  out  the  object  of  the  societv ;  that  his  membership  consisted 
in  subscribing  for  stock ;  that  he  haa  paid  one  assessment^  and  expected 
to  pay  more.  The  jnror  further  said  that  the  amount  of  his  assessment 
would  not  be  changed  or  affected  by  the  result  of  this  indictment,  and 
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that  there  was  nothing  in  the  existence  of  his  membership  to  prevent 
his  giving  a  fair  and  impartial  verdict,  according  to  the  evidence.  The 
juror  was  permitted  to  remain  upon  the  panel.  It  was  held  upon  excep- 
tion that  tne  court  had  no  knowledge  of  the  assumed  obligations  of  the 
members  of  the  Carson  League,  besides  what  the  juror  stated  to  be  his 
understanding  of  them,  and  tnat  they  were  not  prepared  to  decide  that  in 
this  instance  the  ruling  of  the  court  of  common  pleas  was  wrong.  Mr. 
Justice  Metoalf,  in  giving  the  opinion  of  the  court,  said :  "  We  deem 
it  to  be  our  duty,  however,  to  say  that  in  our  judgment  the  members  of 
any  association  of  men,  combining  for  the  purpose  of  enforcing  or  with- 
standing the  execution  of  a  particular  law,  and  binding  themselves  to 
contribute  money  for  such  purpose,  cannot  be  held  to  be  indiflferent, 
and,  "therefore,  ought  not  to  be  permitted  to  sit  as  jurors  in  the  trial  of 
a  cause  in  which  the  question  is,  whether  the  defendant  shall  be  found 
guilty  of  violating  that  law." 

Each  one  of  these  cases  makes  the  point  of  pecuniary  interest  in  the 
juror  a  prominent  feature  in  determining  whether  he  was  indifferent  or 
unfit  to  sit  upon  the  trial.  But  this  is  not  the  only  disqualification  to  the 
fitness  of  a  person  to  sit  as  a  juror.  He  may  be  entirely  unaffected  by 
the  result  oi  the  trial,  so  far  as  any  pecuniary  interest  is  concerned,  and 
•yet  he  may  have  sucli  ill-will  against  one  of  the  parties,  be  so  biased 
or  prejudiced  against  him,  that  he  could  not  be  indifferent.  A  juror 
may  also  stand  m  such  relation  to  witnesses  to  be  produced  at  the  trial, 
that  he  cannot  fairly  consider  their  testimony.  In  a  criminal  case  he 
may  be  the  instigator  of  the  prosecution,  and  be  absolutely  unfit  to  act 
as  a  juror,  in  determining  the  guilt  or  innocence  of  the  person  accused. 

The  facts  in  the  case  at  bar,  as  stated  in  the  bill  of  exceptions,  differ 
materially  from  those  reported  in  the  cases  we  have  referred  to.  The 
juror  was  a  member  of  tne  Law  and  Order  League  of  New  Bedford, 
where  the  offense  charged  in  the  complaint  is  alleged  to  have  been 
committed.  The  league  was  a  voluntary  association,  formed  for  the 
enforcement,  in  New  Bedford,  of  the  laws  against  the  sale  of  intoxicat- 
ing liquors,  and  for  the  prosecution  of  liquor  sellers.  The  complain- 
ant, Jules  Giguel,  and  one  Partridge,  both  of  whom  were  witnesses  at 
the  trial,  were  agents  of  the  lea^e,  and  furnished  by  it  with  money  to 
pay  expenses  in  carrying  on  their  work,  and  wei*e  also  paid  for  their 
services.  The  complainant,  with  Partridge  and  three  sailors,  went  to 
the  defendant's  bar-room.  There  was  evidence  that  Giguel  paid  for 
some  of  the  liquor  ordered,  and  furnished  to  them.  That  the  complain- 
ant, Giguel,  aitd  Partridge  were  employed  by  the  league  to  induce  the 
defendant  and  others  to  sell  liquor  for  the  purpose  of  prosecuting  them 
for  the  violation  of  the  law  is  apparent  from  the  evidence  and  the 
instruction  given  to  the  jurj. 

The  presiding  judge  instructed  the  jurv  '^  that  persons  employed  to 
induce  the  defendants  and  others  to  sell  liquor  for  the  purpose  of  prose- 
cuting them  for  violation  of  their  licenses  should  be  regarded  with 
great  caution  and  distrust  as  witnesses.  The  considerations  went  to 
their  credit  as  witnesses,  but  it  was  still  for  the  jury  to  say  how  much 
credit  should  be  given  them."  The  juror  was  a  member  of  a  local 
.association,  which  employed  the  complainant  to  induce  the  defendants 
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to  violate  the  law,  in  the  city  of  New  Bedford,  in  order  that  he  might 
prosecute  the  defendant  for  such  violation.  He  was  the  agent  of  the 
juror  for  this  special  purpose.  He,  with  his  associates,  had  selected 
Oignel  as  a  proper  person  to  induce  the  defendant  to  violate  the  law, 
prosecute  him  lor  snch  violation  and  ^o  before  a  jury  as  a  witness 
worthy  of  belief.  It  is  difficult  to  see  tnat  such  a  juror  wsb  so  indiffer- 
ent, so  disinterested  and  unbiased  that  he  could  regard  his  agent,  whom 
he  had  employed  through  his  association,  '^  with  great  caution  and  dis- 
trust," as  a  witness.  These  considerations  as  to  his  credit  he  had  already 
passed  upon  and  determined  when  Giguel  had  been  selected  as  agent 
of  the  association,  of  which  he  was  a  member. 

But  it  is  not  necessary  to  go  to  the  extent  that  the  agent  of  the  asso- 
ciation was  appointed  for  the  purpose  of  inducing  the  defendants  and 
others  to  violate  the  law.  It  is  sufficient  that  it  appeared  that  the  com- 
plainant, Giguel,  was  employed  by  the  association,  of  which  the  I'uror 
was  a  member,  to  enforce  the  laws  in  New  Bedford  against  the  iUqgal 
sale  of  intoxicating  liquor  and  to  prosecute  liquor  sellers  in  that  city. 
He  thus  became  thej^nt  of  the  juror,  as  well  as  of  the  other  members 
of  the  association.  Whether  or  not  he  was  to  appear  as  a  witness  at 
the  trial  is  immaterial  in  the  view  we  take  of  the  case.  The  complaint 
which  the  j'uror  was  to  try  was  originated  by  his  agent,  appointed  for, 
the  purpose  of  making  such  complaints.  He  could  not  be  indifferent 
as  to  the  result  of  that  prosecution.  He  could  not  sit  unbiased  in  deter- 
mining the  guilt  or  innocence  of  the  defendant  upon  a  complaint  insti- 
tuted by  the  juror's  authorized  agent.  We  think  that  the  juror  vse 
not  competent  to  sit,  and  that  the  superior  court  erred  in  allowing  him 
to  remain  upon  the  panel. 

Exceptions  sustained. 


Hill  v.  ChasK^ 

Noyember  26,  1886. 

CowTRAcrr^LEx  Loci. 

The  defendant  living  in  Salem,  N.  H.,  employed  a  Mrs.  Shirley  to  borrow  |50 
for  her  of  her  brother  living  at  Salem,  Mass.  The  brother  refused  to  loan  ^ 
money,  but  his  wife,  the  plaintiff,  gave  $50  of  her  own  money  to  Mrs.  Shirlej, 
together  with  the  following  paper:  "  Salem,  July,  1864,  Borrowed  and  reodved 
from  Nancy  D.  Hill  the  sum  of  fifty  dollars.     Sign  this  and  retom  it." 

Mrs.  Shirley  deliyered  the  money  and  paper  to  the  defendant,  who  kept  the 
money  and  signed  the  paper  at  Salem,  N.  H.,  and  retamed  it  to  the  plaintiff  tt 
Salem,  Mass. 

Held,  a  loan  by  plaintiff  to  defendant,  and  that  the  contract  was  madeinMissi- 
chusetts. 

On  exceptions.    The  opinion  states  the  case. 

N.  J.  Holden^  for  plaintiflP.    F.  L.  Fvan8j  for  defendant 

Morton,  Ch.  J.  The  only  (^^uestion  presented  by  the  bill  of  excep- 
tions is  whether  the  presiding  justice  oi  the  superior  court,  who  tried 
the  case  without  a  jury,  was  justified  in  finding  that  the  contract  sued 
on  was  made  in  this  State. 

It  appears  in  evidence  that  the  defendant,  a  mamed  woman,  living 
in  Salem,  in  the  State  of  New  Hampshire,  in  the  summer  of  the  year 
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1864,  employed  her  sister,  Mrs.  Shirley,  to  borrow  for  her  $50  of  Mr. 
Hill,  her  orother,  living  ia  Salem,  in  tne  State  of  Massachasetts.  Mr. 
Hill  declined  to  lend  the  money,  but  his  wife,  out  of  her  own  money, 
delivered  to  Mrs.  Shirley  $50,  together  with  a  paper,  of  which  the  fol- 
lowing is  a  copy : 

«  Salem,  July  1864. 
"  Borrowed  and  received  from  Nancy  D.    Hill,  the  sum  of  fifty 
dollars. 

"  Sign  this  and  return  it." 

Mrs.  Shirley  carried  the  money  and  paper  to  the  defendant,  who  took 
and  kept  the  money,  signed  the  i)aper,  and  returned  it  to  the  plaintiff 
at  Salem,  in  this  State.  The  presidmg  justice  was  justified  in  finding 
that,  according  to  the  understanding  and  purposes  of  the  parties,  the 
plaintiff  lent  to  the  defendant,  through  her  agent,  Mrs.  Shirley,  the 
sum  of  $50,  at  Salem,  in  Massachusetts,  and  that  the  defendant  ratified 
the  acts  of  her  agent. 

There  is  no  evidence  which  shows  that  the  plaintiff  employed  Mrs. 
Shirlejr  as  her  agent  to  lend  money  for  her  in  New  Hampshire.  The  justi- 
fiable mf erence  from  all  the  evidence  is,  that  the  parties  intended  that  the 
transaction  should  be  in  form  what  it  was  in  substance,  a  loan  by  the 
plaintiff  to  the  defendant,  the  plaintiff  assuming,  what  the  evidence 
shows  to  have  been  true,  that  the  defendant  had  no  choice  as  to  the 
person  of  whom  she  borrowed,  and  that  she  would  ratify  the  act  of  her 
agent. 

This  being  so,  the  fact  that  the  note  was  signed  in  New  Hampshire 
was  immaterial.  The  contract  of  loan  being  made  in  this  State,  upon 
the  condition  that  the  note  should  be  si^ed  and  returned  to  the  plain- 
tiff in  this  State«  the  note  became  operative  as  evidence  of  the  contract, 
when  it  was  delivered  to  the  plaintiff  in  this  State.  Lawrence  v.  Bos- 
eeUyi  Allen,  140 ;  MiUiken  v.  Pratt,  125  Mass.  374. 

We  are,  therefore,  of  opinion  that  the  superior  court  was  justified  in 
refusing  to  rule  that  the  contract  sued  on  was  made  in  New  Hampshire, 
and  in  finding  that  it  was  made  and  to  be  performed  in  Massachusetts^ 
and.  therefore,  it  is  to  be  governed  by  the  laws  of  this  State. 

Exceptions  overruled. 

MuBPHY  V.    GaLLOUPB. 
November  26, 1886. 

Chattel  Mortgaob— Attachment— Interest  of  Parties. 

The  interest  of  a  mortgagee  in  personal  property  is  not  subject  to  attaebment 
The  interest  of  the  mortgagor  may  be  attached,  but  unless  the  attaching  creditor 
pays  to  the  mortgagee  the  amount  due  liim  secured  by  the  mortgage,  witliin  ten 
days  after  demand,  the  attachment  becomes  dissolved. 

The  interests  of  the  mortgagor  and  mortgagee  in  the  property  are  not  joint, 
and  a  plaintiff  cannot,  by  joining  them  as  defendants  in  a  suit  upon  a  joint  debt, 
enlarge  the  statutes  of  attachments  and  make  the  interest  of  the  mortgagee 
attachable. 

Action  of  tort  for  the  conversion  of  machinery,  tools  and  goods.  The 
defendant,  who  is  a  deputy  marshal  of  the  United  States,  justified  the 

See  28  £Dg.  Rep.  501,  note;  26  id.  801. 
V0L.VI1I.-111  r^^^^T^ 
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taking,  on  the  grouud  that  he  attached  and  held  the  property  on  a 
writ,  issued  from  the  circuit  court  of  the  United  States,  against  Daniel 
H.  Murphy,  Dennis  T.  Murphy  and  Patrick  E.  Burke,  copartners  and 
the  plaintiff,  all  defendants  in  an  action  of  tort  for  infringing  a  patent 
right.  At  the  trial  in  the  superior  court  it  appeared  that  said  Dennig, 
Daniel  and  Burke,  as  copartners,  carried  on  the  business  of  manufac- 
turing jewelry  at  North  Attleborough.  On  tlie  25th  of  September, 
1885,  they  mortgaged  said  machinery,  tools  and  goods  to  said  Margaret 
Murphy  to  secure  notes,  which  were  payable  on  demand.  At  the  time  of 
said  attachment  the  mortgagee  had  not  foreclosed  said  mortgage,  nor 
taken  possession  of  said  property,  but  the  same  was  in  possession  of  the 
mortgagoi's.  On  the  twenty-third  of  December,  the  day  after  the 
attachment,  the  plaintiff  made  a  demand  in  writing  on  the  defendant, 
setting  forth  the  amount  of  her  claim.  The  defendant  surrendered  to 
the  plaintiff  no  portion  of  said  property  and  neither  paid  nor  tendered 
any  part  of  the  sum  claimed  within  ten  days  after  said  demand.  The 
case  was  tried  by  the  court  without  a  jury.  It  was  referred  to  an 
auditor,  who  found  that  the  defendant  was  liable,  and  allowed  the 

Elaintiff  the  sum  of  $1,446.63.  The  defendant  offered  no  evidence, 
ut  upon  the  evidence  introduced  b^  the  plaintiff,  requested  the  coort 
to  rule  that  the  defendant  had  a  right  to  attach  the  fl^oods,  as  he  did 
and  to  hold  them  as  he  did  by  virtue  of  said  attamment,  and  also 
moved  for  a  nonsuit.  The  court  declined  so  to  rule  and  found  for  the 
plaintiff,  and  the  defendant  alleged  exceptions. 

H,  J,  Fuller  and  Cheater  A.  Reed^  for  plaintiff,  B.  Wadleigh  and 
F.  B.  Bi/ram,  for  defendant. 

Morton,  Ch.  J.  It  is  settled  in  this  Commonwealth  that  the  inter- 
est of  a  mortgagee  in  personal  property  mortgaged  tj)  him  is  not  sub- 
ject to  attachment.     Prout  v.  Itoot^  116  Mass.  410. 

By  our  statutes  the  mortgagor's  interest  is  liable  to  be  attached  and 
taken  on  execution,  if  the  attachinjo;  creditor  pays  the  mort^gee  the 
amount  for  which  the  property  is  liable  to  him  within  ten  <EiyB  aft» 
due  demand.  Pub.  Stats.,  chap.  161,  §  74.  If  the  same  is  not  paid  or 
tendered,  the  attachment  is  dissolved.     Id.,  §  75. 

The  interest  of  the  mortgagor  and  of  the  mortgagee  in  the  mortgaged 
property  are  not  joint,  like  the  interest  of  partners.  They  have  sepa- 
Tate  and  adverse  interests,  and  a  plaintiff  cannot,  by  joining  them  as 
defendants  in  a  suit  upon  a  joint  debt,  enlarge  the  statutes  of  attach- 
ments and  make  the  interest  of  the  mortgafi;ee  attachable. 

In  the  case  at  bar  it  follows  that  the  atta<mment  made  by  the  defend- 
:ant  was  a  valid  attachment  of  the  interest  of  the  mortgagors  only.  As 
the  defendant,  upon  due  demand  being  made,  failed  to  pay  or  tender 
the  debt  due  the  mortgagee  and  reeenred  by  the  mortgage,  his  attach- 
ment was  dissolved,  and  the  mortgagee  is  entitled  to  maintain  this 
action. 

Exceptions  overruled. 
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Ottbnew  V,  Leb. 

November  34, 1886. 

Mechanic's  Lien— Incidektal  Changes  in  Building. 

Work  done  in  making  slight  changes  in  a  building,  which  is  merely  incidental 
to  work  or  personal  property  put  up  in  the  building,  is  not  within  the  contem- 
plation of  the  mechanic's  lien  act. 

Petition  to  enforce  a  mechanic's  Hen. 

The  case  was  heard  and  determined  bj  the  snpenor  court,  without  a 
jury,  upon  the  following  facts :  The  petitioner,  a  carpenter  and  builder, 
penormed  personally  or  by  persons  employed  or  paid  by  him,  the  labor 
stated  in  his  petition,  beginning  on  February  23, 1884,  and  ceasing  on 
March  19,  1884,  and  the  prices  for  such  labor,  stated  in  the  petition, 
were  reasonable.  A  certificate,  containing  a  statement  of  said  labor 
and  the  prices  the^-eof,  together  with  a  just  and  true  account  of  the 
same,  and  of  all  credits,  was,  in  legal  substance  and  form,  duly 
filed  in  the  registry  of  deeds  of  the  northern  district  of  Essex  county, 
on  April  18, 1884.  The  premises  described  in  the  petition  upon  which 
petitioner  performed  or  caused  to  be  performed  said  labor  are  situated 
m  Methuen,  and  consisted  of  a  building  used  by  the  partnership  of 
Lee,  Blackburn  &  Co.,  for  the  manufacture  of  chemicials  and  glue. 
Kespondent  was  a  member  of  said  partnership  and  owner  of  theland 
on  which  said  building  is,  and  said  land  where  said  labor  was  per- 
formed was  leased  by  respondent  to  Lee,  Blackburn  &  Co.  Prior  to 
January,  1884,  one  tfennings  was  patentee  of  a  machine  and  apparatus 
for  drying  glue  by  a  quick  process,  and  Lqc,  Blackburn  &  Co.  had  con- 
tracted  with  said  Jennings  to  put  into  their  factory  one  of  his  drying 
machines,  but  after  the  same  had  been  put  into  said  factory,  in  the  sum- 
mer of  1883,  and  applied  to  the  drying  of  glue,  it  was  not  effective  for 
the  purpose,  and  Lee,  Blackburn  &  Co.,  in  January,  1884,  sought  to 
have  that  machine  replaced  by  a  machine  more  effective  for  the  pur- 

Sose.  When  Lee,  Blackburn  &  Co.  applied  to  said  Jennings  for  a  new 
rying  machine,  a  corporation,  the  tfennings  Machine  Company,  had 
become,  by  purchase,  sole  owner  of  said  Jennings'  rights  as  patentee 
of  said  drying  machine.  Said  Jennings  Machine  Company  having  an 
interest  in  the  success  of  the  drying  machine,  agreed  to  sell  to  said 
Jennings  castings  and  apparatus  necessary  for  such  a  drying  machine  as 
Lee,  Blackbum  &  Co.  required  of  said  Jennings,  if  he  would  put  into 
said  factory  one  of  Jennings'  patent  drying  machines,  which  would  bo 
satisfactory  to  said  Lee,  Blacfebnrn  &  Co.  Said  Jennings  agreed  to 
put  into  said  factory  a  drying  machine  satisfactory  to  said  Lee,  Black- 
bum  &  Co.,  and  tnereupon  said  Jennings  procured  of  said  Jennings 
Machine  Company  parts  of  a  drying  machine  which  was  in  a  factory 
in  Lawrence,  and  other  castings  from  Boston,  paid  for  the  labor  and 
cost  of  removing  the  same  to  said  factory  of  Lee,  Blackbum  &  Co., 
and  through  one  Weeks,  employed  petitioner  to  do  the  carpenter's 
work  and  furnish  stock  necessary  to  put  a  satisfactory  drying  machine 
into  said  Lee,  Blackbum  &  Co.  s  factory,  and  petitioner's  labor,,  stated 
in  his  petition,  was  all  of  it  performed  under  an  employment  by  said 
Weeks  on  behalf  of  said  Jennings  and  imder  the  supervision  and  direc- 
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tioQ  of  said  Weeks,  who  was  in  no  respect  in  the  emplojmeQt  of 
respondent  or  of  Lee,  Blackbnm  &  Clo.,  and  said  Weeks  took  andkept 
a  daily  account  of  said  labor.  Said  labor  was  performed  by  petitbner 
with  the  knowledge  of  respondent  and  said  Lee,  Blackbnm  &  Co^ 
their  consent  to  the  same  was  not  expressly  asked  or  expressly  riveo, 
but  such  knowledge  did  not  extend  to  the  terms,  times  or  limits  of  such 
labor,  or  to  any  arrangement  or  contract  of  said  Weeks  with  petitions 
in  relation  to  same.  The  labor  of  petitioner,  as  stated  in  his  petitioD, 
was  subject  to  the  conditions  and  qualifications  before  stated,  pmoraed 
with  the  implied  consent  of  respondent  and  of  said  Lee,  Blackbnni  & 
Co.  Said  labor  was  performea  in  a  shed  attached  to  said  Lee,  Black- 
bum  &  Co.'s  factory ,on  respondent's  land,  and  said  shed  wasconstracted 
to  cover  machinery  and  to  use  as  a  drying  room,  the  dimenuoDS  of 
which  were  forty  oy  sixteen  feet,  had  a  tar  and  gravel  roof,  was  dap- 
boarded,  one  side  of  the  inside  was  sheathed,  and  the  ceiling  of  it  m 
been  latibied  and  plastered  to  make  it  fit  for  said  Jennings,  prevkNU 
machine. 

The  parts  of  said  drying  machine  procured  by  said  Jennings  of  ssid 
Jennings  Machine  Company  and  put  by  him  into  said  shed  under  his 
contract  with  said  Lee,  BlacKbum  &  Company,  consisted  of  a  blow^, 
fans,  pulleys,  shafting  and  belting;  and  petitioner's  labor  in  adjostiog 
the  same  for  the  purpose  of  dryiDg  glae  consisted  in  patching  holeB  in 
sheathing,  removmgafalse  floor,  such  holes  and  false  noor  having  been 
used  in  connection  with  the  drying  machine  put  into  said  shed  in  18S3 
by  said  Jennings  and  which  was  discarded  and  taken  out  because  it  was 
not  satisfactory  to  said  Lee,  Blackburn  <&  Company,  constructing  wooden 
vertical  exhaust  pipes  along  the  walls, wooden  horizontal  air  pipes,  doabb- 
sheathed  with  paper  between  the  sheathing,  materials  of  which  were  in 
part  sheathing  remaining  from  the  former  drier,  and  in  part  new  sheath- 
ing furnished  by  petitioner,  fastened  and  adjusted  to  the  other  inachin^ 
by  nailed  deats,  nailed  shelves  and  nailed  brackets.  The  horizontal  air 
pipes  ran  beneath  the  center  of  the  floor  through  which  holes  were  cnt,  bj 
which  the  air  passed  up  to  fans  placed  over  it  in  the  center  of  the  room. 
The  pipes  were  not  otherwise  connected  with  the  fans  or  ronning 
machinery.  The  arran^ment  of  the  fans,  shafting  pipes,  etc,  was 
planned  expressly  for  this  building  by  a  draughtsman,  sent  for  the  par- 
pose  by  Jennings.  If  removed  to  another  building  of  a  different  fihape, 
the  several  parts  would  be  rearranged  therefor,  the  parts  being  increased 
or  decreasea  in  number  as  circumstances  might  require.  Petitioner  res- 
dered  a  bill  for  his  labor  the  same  stated  in  his  petition,  and  for  mate- 
rial furnished  by  him  and  used  in  connection  with  said  labor  in  said  abed 
and  upon  said  drying  machine  to  said  Jennings  Machine  Company,  aod 
was  paid  for  said  materials  the  value  thereof,  $85,  by  some  person  or 
persons  whose  names  were  not  disclosed  at  the  trial  Said  drjii^ 
machine,  in  relation  to  which  petitioner  performed  the  labor  stated  in 
liis  petition,  could  have  been  taken  out  of  said  shed  and  factory  withoni 
injury  to  the  same,  or  the  destruction  of  any  part  of  these  structures  is 
their  walls,  roofs  or  frames ;  but  not  without  injury  to,  and  the  w^ 
stantial  destruction  to  the  wooden  exhaust  pipes,  air  pipes  and  tb* 
pipes  and  their  supports,  constructed  by  the  labor  stated  in  the  petitiflfi- 
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Upon  the  faots  the  court  found  that  the  petition  could  not  be  main- 
tained, and  thereupon  ordered  judgment  lor  the  respondent,  and  the 
petitioner  alleged  exceptions. 

K  J.  Sherman  and  C.  U.  BeU^  for  petitioner.  J.  P.  Sweeney^  for 
respondent. 

C.  Allen,  J.  Upon  the  facts  stated  it  might  well  be  found  that  the 
drying  nutcmne  was  understood  by  all  the  parties  to  be  personal  prop- 
erty and  removable ;  that  the  petitioner  undertook  his  job  as  a  job  upon 
personal  property ;  that  any  work  done  by  him  which  in  a  literal  sense 
would  be  an  alteration  of  the  building  was  merely  casual  and  incidental 
to  the  principal  work  of  putting  in  the  machine,  and  that  it  was  not 
separate  work  in  the  alteration  or  repair  of  the  building,  which  could 
be  distinguished  from  his  work  on  the  machine.  His  statement  was 
not  filed  till  the  thirtieth  day  after  he  got  through  with  the  job.  It 
does  not  appear^that  any  such  work  whicn,  literally  considered,  amounted 
to  an  tdteration  of  the  building,  was  done  within  thirty  days  before 
filing  the  statement.  Certainly  work  done  in  making  slight  changes  in 
a  building,  which  work  is  merely  incidental  t«  work  on  personal  prop- 
erty, even  if  itself  protected  by  law,  would  not  have  the  effect  to  make 
the  lien  available  for  the  work  on  personal  property.  But  we  think 
such  work  does  not  of  itself  fall  within  the  meaning  of  the  statute- 
Pub.  Stats.,  chap.  191,  §§  1-6. 

Exceptions  overrulcNL 

Commonwealth  v.  Housatonio  R.  Co. 

January  7, 1887. 

CoiTtrriTUTiONAL  Law  —  Interstate  Commerce. 

a  statute  authorizing  railroad  commissioners  to  fix  the  rates  to  be  charged  for 
freight  upon  a  railroad  between  points  outside  of  and  points  within  this  Sate,  is 
invuid,  being  in  violation  of  section  8  of  article  1  of  the  Constitution  of  the 
United  States  which  gives  to  congress  the  exclusive  power  to  regulate  the  com- 
merce between  the  several  States.* 

Action  to  recover  penalties  for  violations  of  an  order  of  the  railroad 
commissioners.     The  opinion  states  the  case. 

G.  F.  HoaVy  for  Commonwealth.    J.  Dew&y^  for  defendant. 

Morton,  Ch.  J.  The  statute  of  1885,  chapter  338,  provides  in  the 
second  section  that  the  board  of  railroad  commissioners  "  may  fix  a 
maximum  charge  and  rate  for  any  freight  received  in  Massachusetts  by 
said  Housatonic  Railroad  Company  for  transportation  to  and  delivery  at 
any  other  point  or  place,  and  for  any  freight  received  by  said  company 
at  any  point  or  place  for  transportation  to  and  delivery  at  any  place  in 
Massachusetts,  and  such  orders  shall  be  binding  upon  said  company, 
and  said  Housatonic  Bailroad  Company  shall  not  receive  or  demand 
any  greater  sum  for  such  transportation  and  delivery  than  the  amount 
so  fixed  as  a  maximum."  Aq  the  first  section  provides  for  fixing  rates 
between  any  points  in  Massachusetts^  we  think  it  clear  that  the  purpose 
of  the  section  was  to  provide  for  fixing  rates  between  points  outside 
the  State  and  points  within  the  8ta(e.     Otherwise  it  is  useless.     The 

*See  MerriUY.  BosUm,  etc,,  R.  Co.,  1  East.  Rep'r,  825. 
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fourth  section  provides  a  penalty  for  any  violation  of  ihe  statnte^  to  be 
recovered  in  an  action  of  tort. 

Acting  under  the  authority  of  this  statute  the  railroad  conunissioneis 
on  July  25, 1885,  passed  an  order  fixing  the  maximnm  rates  which  the 
Housatonic  Railroad  Company  might  charge  for  the  transportation  of 
certain  kinds  of  freight  between  various  i>oints  or  places  m  the  State 
of  Massachusetts  and  other  points  or  places  in  the  State  of  Connecticiit^ 

This  action  is  brought  to  recover  the  penalties  provided  by  the  stat- 
ute for  several  violations  of  this  order  oy  the  defendant  corporation, 
each  count  alleging  that  the  defendant  unlawfully  charged  and  received 
more  than  the  maximun  rate  fixed  by  the  order  for  the  transportation 
of  the  freight  therein  named,  between  Lee  in  the  State  of  Massachu- 
setts and  Bridgeport  in  the  State  of  Connecticut 

The  defendant  contends  that  the  second  section  of  the  statute  of  this 
State,  which  we  have^  quoted  above,  is  invalid  because  it  violates  the 
eighth  section  of  the  first  article  of  the  Constitution  of  the  United 
States,  which  provides  that  congress  shall  have  the  exclusive  power  to 
regulate  ^^  oonmierce  among  the  several  States.''  This  question  is  con- 
clusively settled  by  a  recent  decision  of  the  supreme  court  of  the 
United  States,  promul^ted  since  the  case  at  bar  was  argued.  A  stat- 
ute of  the  State  of  Ilhnois  enacts  that  if  any  railroad  company  shall 
charge  or  receive  for  the  transportation  of  passengers  or  freight  of  Uie 
same  class  for  any  distance  within  the  State  the  same  or  a  greater  sum 
tlian  is  at  the  same  time  charged  for  the  transi>ortation,  m  the  same 
direction,  of  any  passenger  or  like  quantity  of  freight,  of  the  same  class 
over  a  greater  distance  of  the  same  railroad,  it  shall  be  liable  to  a  pen- 
alty. A  suit  was  brought  in  Illinois  to  recover  the  penalty  for  violat- 
ing this  provision^  the  declaration  alleging  that  the  aefendant  charged 
certain  parties  nfteen  cents  per  hundred  nounds  for  carrying  a 
load  of  freight  from  Peoria  in  the  State  of  Illinois  to  New  York,  one 
hundred  and  nine  miles  of  the  distance  being  in  Illinois,  whilst  at  the 
same  time  it  charged  certain  other  parties  twenty-five  cents  per  hun- 
dred pounds  for  carrying  a  like  load  of  the  same  class  of  freight  from 
Gilman  in  the  State  of  Illinois  to  New  York,  twenty-three  miles  of  the 
distance  being  in  Illinois,  both  places  being  on  the  line  of  the  road. 

The  supreme  court  held  that  tne  provision  of  the  Constitution  giving 
congress  the  power  to  regulate  "  commerce  among  the  several  Stater^ 
is  exclusive,  that  no  State  has  the  power  to  pass  laws  n^ulating  inter- 
state commerce,  although  congress  has  not  acted  upon  the  subject^  and 
that  the  law  of  Illinois,  so  far  as  it  applies  to  the  transportation  of 
freight  fi'om  places  in  the  interior  of  Illinois  to  places  in  anoth^  State 
under  one  contract  is  unconstitutional  and  invalid,  such  transportation 
^^  heiag  commerce  among  the  several  States."  Wabash^  St.  Ixmis  and 
Pac^  Railway  Co.  v.  People  of  the  State  lUinmSy  34  Alb.  L.  J.  406. 
The  principle  of  the  case  governs  the  case  at  bar.  The  statute  of 
Massachusetts  undertakes  to  fix  the  rates  which  the  defendants  shdl 
charge  for  transportation  of  f reijght,  not  only  within  this  State,  bat 
also  within  the  State  of  Connecticut  It  is  a  more  clear  and  dixect 
reflation  of  interstate  transport^on  of  commeroe,  than  is  the  law 
of  Illinois  against  unjust  discrimination.  We  are,  therefore,  of  opiuioir 
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that  the  second  section  of  the  statute  we  are  considering,  and  the  order 
of  the  raikoad  commissioners  under  it  are  invaUd  and  of  no  force.     It 
necessarily  follows  that  the  plaintiff  cannot  maintain  this  action. 
Judgment  for  defendant. 

Commonwealth  v.  Teeyens. 

January  5,  1887. 

Criminal  Law — Rbcoonizancb — Sureties  —  Indictment. 

When  the  terms  of  the  recognizance  bind  the  princiiml  to  appear  and  answer 
a  spedfio  charge,  and  not  to  depart  without  leave  of  the  court,  failure  to  appear 
when  regularly  called  constitutes  a  breach  of  the  recognizance  ;  and  it  is  no 
defense  to  an  action  against  his  sureties  on  the  recognizance,  for  his  failure  to 
appear,  that  he  was  not  indicted  for  the  same  offense  as  that  set  forth  in  the  com- 
plaint  and  for  which  the  recognizance  bound  him  to  appear  and  answer. 

Action  of  contract  against  the  sureties  on  a  recognizance,  g^en  by 
Silas  F.  Washburn  as  .principal  and  the  defendants  John  J.  Teevens 
and  JElobert  Bishop  as  sureties.  Complaint  was  made  to  the  municipal 
court  of  the  south  Boston  district  of  the  city  of  Boston,  March  20, 1885, 
charging  Washburn  with  the  crime  of  adultery.  Tlie  complaint  and 
recognizance  declared  on  were  duly  certified  and  transmitted  to  the 
superior  court  for  the  April  term,  and  both  entered  of  record  in  the 
superior  court,  and  no  formal  action  thereon  appears,  unless  it  is  implied 
from  what  follows.  At  the  same  —  April  —  term  the  grand  jury  found 
and  on  the  eleventh  of  said  April  returned  to  said  court  an  mdictment 
against  said  Washburn  and  another  jointly  for  "  lewd  and  lascivious 
cohabitation."  To  this  indictment,  Washburn  appeared  April  eleventh, 
and  pleaded  not  guilty.  On  April  thirtieth  ne  again  appeared  and 
pleaded  guilty,  and  on  May  twenty-second  he  was  called  lor  sentence 
on  the  same,  and  not  appearing,  both  he  and  his  sureties  were  solemnly 
called  respectively  to  answer  and  bring  in  said  Washburn  according  to 
the  tenor  of  said  recomizance,  and  not  appearing,  were  defaulted  sevei^ 
ally  on  the  record.  Thereupon  —  May  twenty-fifth  —  this  suit  was 
begun,  made  returnable  to  and  entered  at  the  July  term,  1885,  of  said 
court,  when  the  parties  appeared  and  joined  issue.  The  defendants 
objected  that  the  action  could  not  be  maintained :  First.  Because  the 
lower  court,  not  having  jurisdiction  of  the  offense  set  forth  in  the  com- 
plaint, had  no  authority  to  recognize  the  defendant,  to  answer  to  that 
complaint.    Second.  Because  said  complaint  was  abandoned  by  the 

¥3vemment,  whereby  the  defendant  and  sureties  were  discharged, 
hird.  Because  if  said  complaint  was  properly  and  in  due  time  entered 
of  record,  no  action  or  proceedings  tnereon  were  ever  taken.  The 
defendant  has  never  had  an  opportunity  to  answer  thereto ;  accordingly, 
there  has  as  yet  been  no  deiault,  and,  therefore,  no  breach  of  the 
recognizance.  The  court  ruled  that  there  was  a  breach,  in  that  the 
recognizance  bound  the  principal  not  only  to  appear  and  answer  the 
specific  complaint,  but  to  appear  and  abide  the  final  order  of  the  court 
tnereon,  and  not  to  depart  without  leave.  It  was  admitted  that  the 
principal  had  gone  out  of  the  country.  The  court  thereupon  — ^November 
term,  1885 — made  a  formal  finding  against  the  defendants,  that  the 
penalty  was  adjudged  to  be  forfeited,  and  at  the  request  of  the  defend- 
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ants,  and  by  agreement  of  parties^  reported  the  case  for  the  determina- 
tion of  thiB  court.  Snbeeqnentlj,  the  report  was  dismissed  by  this 
court;  and  the  case  was  further  heard  in  the  superior  court  to  deter- 
mine the  amount  for  which  the  plaintiff  may  have  judgment ;  and  the 
court  thereupon  found  for  the  plaintiff  in  the  penal  sum  of  the  recogni- 
zance, viz.,  $800  with  costs ;  and  by  agreement  of  parties  the  case  was 
reported  to  this  court. 

E.  J.  SJiermcvay  attorney-general,  for  Oomraonwealtlu  J.  A.  Mo- 
Geoughj  for  defendant 

Devens,  J.  The  recognizance  bound  the  principal  to  appear  brfore 
the  superior  court  to  answer  to  a  complaint  for  the  crime  of  adultery. 
He  was  not  in  fact  indicted  in  the  superior  court  for  that  crime,  but  for 
lewd  and  lascivious  cohabitation.  Had  an  indictment  been  sabstitnted 
for  the  complaint  for  the  same  offense  as  that  therein  described,  the 
argument  oi  the  defendant  contends  that  as  the  principal  could  not 
have  been  tried  in  the  superior  court  npon  the  complaint,  the  offense 
being  one  of  an  indictable  character,  the  lower  oonrt  had  no  authority 
to  require  the  defendant  to  answer  thereto,  but  should  have  required 
him  to  answer  an  indictment  for  the  offense,  and  that  the  recognizance 
is,  therefore,  invalid.  This  contention  cannot  be  maintained.  The 
cases  of  Commonwealth  v.  Slocum^  14  Gray,  895,  and  CommonweaJUh  v. 
Butldndj  119  Mass.  317,  are  quite  decisive  that  a  reoognizanoe  in  this 
form  is  valid  and  sufficient,  and  binds  the  defendant  to  appear  and 
answer  any  indictment  for  the  same  offense  charged  in  the  complaint 
Nor  should  we  be  prepared  to  say  that  if  the  recognizance  was  hmited 
to  appearing  and  answering  to  a  specified  offense,  mat  it  did  not  equally 
bind  the  deiendant  to  appear  and  answer  to  any  offense  which  might 
substantially  be  includea  in  the  offense  described  in  the  complaint,  even 
if  of  less  grade  as  in  the  case  at  bar,  if  the  defendant  were  charged  in 
the  indictment  with  lewd  and  lascivious  cohabitation  with  the  same 
person  with  whom  he  was  alleged  in  the  complaint  to  have  committed 
adultery.  We  do  not  find  it  necessary  to  consider  the  inquiry,  as  the 
breach  of  the  recognizance  claimed  by  the  Commonwealth  is  that  the 
defendant  departed  without  leave  of  court,  and  that  this  is  in  itself  a 
distinct  breach  of  the  recognizance.  He  and  his  sureties  were  called 
and  defaulted  upon  his  recognizance.  The  superior  court  ruled  that 
the  recognizance  bound  the  principal  defendant  not  merely  to  appear 
and  answer  the  specific  complaint,  but  to  abide  the  final  order  of  the 
court  and  not  to  depart  without  leave.  The  condition  of  the  reco^i- 
zance  is  in  the  form  provided  by  Public  Statutes,  chapter  212,  section 
43,  and  the  provision  that  the  conusor  shall  not  depart  without  leave  of 
court  is  very  ancient  and  has  been  many  times  held  to  be  separate  and 
distinct  from  those  which  held  him  to  answer  to  the  specific  charge  or 
to  all  matters  which  may  be  alleged  against  him  —  a  clause  which  is 
found  in  many  recognizances  —  or  to  stand  to  and  abide  the  final  order 
and  decree  of  the  court  thereon. 

'  Even  if  the  principal  would  be  entitled  to  discharge  on  indictment 
being  found  against  nim,  he  has  no  right  to  decide  the  question  for 
himself  even  H  his  decision  is  such  as  the  court  would  have  made.  He 
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must  apply  to  the  court  or  wait  nntil,  by  proclamation  at  the  end  of  the 
term,  wnich  is  the  custom  of  some  tribunals,  or  in  some  other  mode,  he 
b  informed  that  he  has  leave  to  depart.  Crown  Cas.  Camp.  46.  To 
hold  otherwise,  as  said  hj  Ewing,  Ch.  J.,  in  State  v.  Si^eet.  6  Halst.  125, 
"  is  to  substitute  cause  lor  effect,  a  ground  of  discharge  for  the  actual 
discharge,  a  reason  for  absolvmg  hmi  from  the  recognizance  for  the 
absolution  itself."  Again  the  object  of  the  provision  that  the  conusor 
shall  not  depart  without  leave  of  the  court  is  that  he  may  be  held  to 
answer  any  charge  which  may  be  alleged  a^inst  him,  even  it  it  be  differ- 
ent from  the  specific  charge  originally  made.  As  bail  is  substituted  for 
imprisonment^  the  court  still  retains  over  the  party  giving  bail  the  same 
rimts  which  it  would  have  had  even  in  actual  custcSy. 

It  was  formerly  urged  that  if  the  conusor  being  brought  into  court 
should  stand  mute,  his  sureties  were  liable.  In  answer  to  this  view  it 
is  said  —  Bacon  Abr.,  tit.  Bail  —  "  If  a  man's  bail,  who  are  the  gaolers 
of  his  own  choosing,  do  as  effectually  secure  his  appearance  and  put  him 
as  much  under  the  power  of  the  court  as  if  he  had  been  in  the  custody 
of  the  proper  oflScer,  they  seemed  to  have  answered  the  end  of  the  law." 
It  is  said  by  Mr.  Chitty :  **  If,  however,  tlie  sureties  are  bound  by  recog- 
nizance that  a  defendant  shall  appear  the  first  day  of  such  a  term  to 
answer  to  a  particular  information  against  him,  and  not  to  depart  until 
he  shall  be  discharj^d  by  the  court,  and  afterward  the  attorney- 
general  enters  a  nol&  prosequi  as  to  that  information,  and  exhibits 
another,  on  which  the  aefendant  is  convicted  and  refuses  to  appear  in 
court  after  personal  notice,  the  recognizance  is  forfeited  by  the  default 
for  being  express  that  the  party  shall  not  depart  till  he  be  discharged 
by  the  court;  it  cannot  be  satisfied  unless  he  be  forthcoming  and  ready 
to  answer  to  any  information  exhibited  against  him  before  he  receives 
his  discharge,  as  much  as  to  that  which  ne  was  particularly  bound  to 
answer."  Cnitty  Crim.  Law;  10  Mod.  152 ;  Hawkins  P.  C.,  book  2, 
chap.  15,  §  84 ;  Bacon  Abr.,  tit.  Bail.  This  nile  has  been  repeatedly 
followed.  Indeed,  it  would  seem  that  if  the  only  object  of  the  clause^ 
that  defendant  should  not  depart  without  leave  was  to  detain  a  party, ' 
who  had  been  properly  held  to  bail  to  answer  a  specific  charge,  so  far 
as  that  charge  is  concerned  it  would  be  unnecessary.  It  is  necessary, 
because  having  been  held  to  bail,  the  defendant  is  deemed  to  be  as 
much  in  the  custody  of  the  court  as  if  actually  imprisoned.  See, 
also,  PeqpU  v.  Siergor,  10  Wend.  433 ;  Peojde  v.  Clay,  12  id.  374 ; 
Kufham  V.  CkmnrumweaUh^  2  Penn.  St.  240 ;  otoor  v.  Commonwealth^  7 
Et^na,  248.  If  the  provision  that  the  conusor  shall  not  depart  without  leave 
is  a  substantive  psut  of  the  recognizance  in  an  action  upon  it  for  forfeit- 
ure by  reason  of  such  departure,  it  is  not  an  answer  to  say  that  defendant 
might  have  obtained  his  discharge  from  the  court,  either  oecause  nothing 
was  alleged  against  him  by  indictment,  or  because  he  was  not  indicted 
lor  the  same  offense  as  that  upon  which  he  had  been  bound  over.  Cer- 
tainly  had  the  conusor  been  in  actual  imprisonment  he  would  not  have 
been  released  when  other  offenses  were  alleged  against  him  by  indict- 
ment, without  recognizing  to  answer  the  same,  nor  under  similar  circum- 
stances, when  brought  into  court  by  his  bail,  or  appearing  there^  in 
person,  would  leave  to  depart  have  been  given  except  upon  similar 
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terms.  We  are,  therefore,  of  opinion  that  the  superior  court  correctly 
rided  that  by  the  default  of  the  conusor,  the  recogrizance  was  fo^ 
feited,  as  he  was  bound  not  only  to  appear  and  answer  the  specific 
charge,  but  also  not  to  depart  without  leave.  The  defendant  further 
contends  that  it  does  not  sufficiently  appear  that  the  municipal  court  of 
the  South  Boston  district  was  authorized  to  take  this  recognizance  as  its 
authority,  was  only  to  do  so  in  a  case  of  which  it  did  not  have  final 
jurisdiction,  upon  examination  and  the  finding  of  probable  cause  to 
believe  the  prisoner  guilty,  neither  of  which  appeared  by  the  recogni- 
zance. Public  Statutes,  chapter  212,  section  63,  provides  that  no  action 
upon  a  recognizance  shall  be  defeated  or  barred  ^*  by  reason  of  a  defect  in 
the  form  of  the  recognizance,  if  it  sufficiently  appears  from  the  tenor 
thereof  at  what  court  the  party  or  witness  was  Dound  to  appear,  and 
that  the  court  or  ma^strate  before  whom  it  was  taken  was  authorized 
by  law  to  require  ana  take  such  recognizance."  As  we  know  judicially 
that  the  court  by  which  the  recognizance  was  taken,  was  one  authorized 
upon  proper  proceedings  to  require  and  take  recognizances  for  appear- 
ance before  the  supenor  court  of  those  charged  with  crimes,  tnose 
properly  cognizable,  it  is  not  necessary,  under  this  statute,  that  socli  a 
recognizance  should  recite  in  detail  all  the  proceedings  of  the  court 
The  act  done  was  one  clearlpr  within  its  lawful  authority.  The  strict- 
ness and  nicety  of  the  practice  at  common  law,  which  was  adopted  in 
some  of  our  earlier  cases, was  much  altered  and  modified  by  the  Bevised 
Statutes,  chapter  135,  section  30,  on  which  the  existing  statute  is 
founded.  UommcmweaUh  v.  Nye^  7  Gray,  316. 
Judgment  affirmed. 


BowEBs  V.  Wood. 

January  6,  1887. 
Plbadino  —  Bastabdt. 

It  is  no  longer  neoeasary  to  allege  in  the  complaint  in  a  bastardy 
^     that  the  compudnant  accused  the  defendant  of  being  the  father  of  t 
ing  travail  and  had  persisted  in  such  accusation. 

Complaint  under  the  bastardy  act  The  defendant  demnrred  to  the 
complamt.  The  superior  court  overruled  the  demurrer,  and  defendant 
excepted.  The  defendant  also  objected  to  the  complainant's  evidence, 
whicn  was  introduced  to  show  that  the  complainant  charged  him  with 
being  the  father  of  the  child  when  she  was  in  travail,  and  oontinoed 
constant  in  said  accusation,  on  the  ground  that  there  was  no  allegation 
in  the  complaint  to  sustain  the  evidence  offered.  The  oomplaioant 
then  filed  an  amendment  to  the  complaint,  which  the  court  allowed  to 
be  done,  and  admitted  the  evidence.  The  jury  found  for  die  com- 
plainant, and  the  defendant  alleged  exceptions. 

C.  A.  MerriUj  for  complainant  W.  A.  OUe  and  A.  M.  TaJ%  for 
defendant 

Garoksb,  J.  In  the  superior  court,  the  defendant  demurred  to  die 
complaint,  and  assigned  for  causes  of  demurrer  that  the  "  complaint 
does  not  allege  that  the  complainant  Bowers  accused  the  defendant 
Wood  of  being  the  father  oi  the  child  mentioned  m  said  ciraplninl 
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during  travail ;  that  said  complaint  does  not  allege  that  complainant 
had  persisted  in  accusing  the  defendant  of  being  the  father  of  said 
child." 

Under  the  statutes  from  1786  to  1860  it  has  been  held  that  a  com- 
plaint, upon  which  a  respondent  charged  with  being  the  father  of  a 
Dastard  child  is  to  be  tried  before  a  jury,  must  allege  particularly  not 
only  that  the  complainant  had  been  delivered  of  a  bastard  child,  of 
which  she  alleged  the  respondent  to  be  the  father,  but  that  she  had 
accused  him,  in  the  time  of  ner  travail,  of  being  the  father  of  the  child 
of  which  she  was  about  to  be  delivered,  and  that  she  had  continued 
constant  in  such  accusation.  As  no  prosecution,  under  the  statutes, 
could  be  supported  without  proof  of  these  facts,  they  should  be  dis- 
tinctly allegea.  Drovme  v.  Stimaon^  2  Mass.  440 ;  Stilea  v.  Eastman^ 
21  Pick.  132;  Rice  v.  Chapm,  10  Mete.  5. 

The  statutes  to  which  we  have  referred  were  enacted  before  the  pas- 
sage of  the  act  making  parties  in  civil  proceedings  competent  witnesses. 

The  bastardy  process  is  a  civil  proceeding,  and  the  complainant 
is  a  competent  witness  under  the  statute  of  1857,  chapter  305.  which 
provided  that  parties  in  civil  proceedings  may  be  witnesses.  Murphy 
V.  Spmce^  9  Gray,  399.  In  1860  the  general  statute  was  passed,  and 
the  law  regulating  bastardy  proceediugs  was  materially  changed,  and 
has  remained  sub^ntially  as  then  eniioted.  The  Public  Statutes,  chap- 
ter 85,  section  16,  provide  that  the  mother  of  the  child  shall  be  admitted 
as  a  witness  in  support  of  the  complaint.  It  also  provides  that  if,  when 
she  makes  her  accusation  under  oath,  she  accuses  any  mfa  of  being  the 
father  of  such  bastard  child,  and  if,  in  the  time  of  her  travail,  she 
accuses  the  same  man  of  being  the  father  of  the  child  of  which  she  is 
about  to  be  delivered,  and  has  continued  constant  in  such  accusation, 
"  the  fact  of  such  accusation  in  time  of  travail  may  be  put  in  evidence 
upon  the  trial  to  corroborate  her  testimony." 

Under  this  section  the  complaint  does  not  depend  upon  the  accusa- 
tion made  in  time  of  travail  and  the  continued  constancy  in  such 
accusation.  It,  therefore,  becomes  unnecessary  to  alle^  it  in  the  com- 
plaint. The  allegations,  if  otherwise  good,  are  sumcieut  without  it. 
The  proof  may  satisfy  the  jury  of  the  defendant's  guilt  without  this 
evidence.  The  statute  makes  it  evidence  to  corroborate  the  testimony 
of  the  complainant.  It  is  not  required  to  allege  such  corroborative 
facts  in  the  complaint.  The  demurrer  was  properly  overruled,  and  the 
amendment  was  not  necessary. 

The  evidence  of  the  complainant's  accusation  of  the  defendant,  in  the 
time  of  her  travail,  and  of  her  constancy  in  such  accusation,  if  other- 
wise competent,  could  be  shown  at  the  trial,  without  an  allegation  of 
such  facts  in  the  compl&int.  She  was  a  competent  witness  for  all  pur- 
poses. Pub.  Stats.,  chap.  85,  §  16 ;  Mwrphy  v.  Sp&nce^  ubi  supra. 
This  disposes  of  all  the  exceptions  taken  at  the  trial 

Exceptions  overruled* 
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KXW   BSDBOBD   AHD  FAIBHAVElf    StBBBT  EaILWAT   Co.   V.    AOUBHHIT 

Stbket  Railway  Co. 

Januaiy  7, 1887. 

BiQHT  OF  SmsffT  Railway  to  use  Tracks  of  Anotheb  Company — Contbact 
Between  Railway  Ck>i(PANY  and  City  fob  Bzclubiyb  ITsb  ov  Streets^ 
Construction  of  Statute. 

Bill  in  equity  for  an  injunction  to  restrain  the  Acushnet  Street  Bail- 
way  Compauy  from  running  its  cars  over  a  piece  of  track  on  Williams 
street  between  Purchase  street  and  Acushnet  avenue  in  the  city  of  New 
Bedford,  on  the  ground  that  the  plaintiff  has  the  exclusive  right  to  the 
use  of  its  tracks  therein  for  twenty-five  years,  from  February  6, 1872, 
and  this  exclusive  right  to  the  use  of  its  tracks  was  secur^  to  it  bv 
virtue  of  the  contract  with  the  city  of  New  Bedford,  dated  Maj  16, 
1872.  The  defendant  claimed  the  right  to  use  said  tracks  by  virtue  of 
a  license  from  the  board  of  aldermen  of  the  city  of  New  Bedf(^ 
under  the  provisions  of  Public  Statutes,  chapter  118,  section  48. 

The  case  was  reserved  by  a  single  justice,  upon  bill,  answer  and 
agreed  facts  for  the  consideration  of  this  court  The  case  is  stated  in 
the  opinion. 

C.  W.  Clifford  and  H.  H.  Crapo,  for  plaintiff.  H.  M.  JShofdtan, 
O.  F.  Tucker  and  A.  E.  Perry^  tor  defendant. 

Holmbs,  J.  ^.  The  first  question  in  this  case  is,  whether  a  oontract  of 
the  city  of  New  Bedford,  giving  the  plaintiff  the  exclusive  right  to  the 
use  of  its  tracks  for  a  term  of  years,  would  override  the  subsequent 
general  law  of  1874,  embodied  in  Public  Statutes,  chapter  113,  section 
48,  under  which  the  defendant  justifies.  If  such  a  contract  would  not 
have  that  effect,  we  need  not  consider  whether  the  contract  actually 
made  purports  to  grant  such  an  exclusive  right.  The  plaintiff  contends 
that  tne  proviso  in  its  charter  authorizes  such  a  contract,  and  makes  it 
paramount  to  all  general  laws.  The  proviso  is  as  follows :  ^  That  said 
city  —  of  New  Bedford  —  or  town  —  of  Fairhaven  —  is  hereby 
authorized  and  empowered  to  contract  with  said  railway  corpora- 
tion concerning  the  construction,  maintenance  and  operation  of  said 
railway,  upon  such  terras  as  it  may  agree  with  said  railway  corpora- 
tion, any  laws  now  existing  to  the  contrary  notwithstanding.  Stat 
1872,  chap.  11,  §1. 

Taking  this  language  apart  from  the  restrictions  of  the  same  section, 
to  which  we  shall  refer  in  a  moment^  we  should  have  great  difficulty  in 
sayiDff  that  it  authorized  the  contract  supposed.  The  word  which  must 
be  relied  on  is  "operation,"  as  "construction"  and  "maintenance" 
clearly  do  not  go  far  enough.  See  Jersey  City  dk  Bergen  R.  S.  Co.  v. 
Jersey  City  (&  Hdbokm  Horse  R.  R,  Co.,  20  N.  J.  Eq.  61,  77.  But 
m  a  legislative  grant  of  this  nature  we  should  be  disposed  to  thmk  that 
authontv  to  contract  concerning  the  operation  ot  a  road  which  may  be 
operatea  none  the  less  that  its  tracks  are  used  by  another  company,  did 
not  extend  to  a  contract  excluding  use  by  another  road,  previously  or 
subsequently  authorized  by  the  legislature. 
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Again,  when  we  take  into  account  the  words  jnst  preceding  the  pro- 
viso, viz.:  "  Subject  to  all  the  duties,  restrictions  and  liabilities  set 
forth  in  all  general  laws  which  now  are  or  may  hereafter  be  in  force, 
applicable  to  street  railway  corporations,"  we  are  inclined  to  assent  to 
tne  defendant's  argument  tnat  tne  last  words  of  the  proviso,  "  any  laws 
now  existing  to  the  contrary  notwithstanding,"  are  to  be  read  as  refer- 
ring simply  to  laws  limiting  the  authority  ot  the  city,  and  certainly  are 
not  to  be  construed  to  mean  that  any  general  laws  to  which  the  com- 
pany had  just  been  declared  subject  may  be  overridden  by  contract. 

But  in  any  possible  view  the  dispensation  only  extends  to  "  laws  now 
existing,"  and  the  subjection  of  the  company  to  future  general  laws 
remwns  untouched.  For  the  words,  "  any  laws  now  existing  to  the 
contrary  notwithstanding,"  cannot  be  taken  to  include  the  charter 
itself,  and  to  mean  "  notwithstanding  the  provision  in  this  charter 
that  the  corporation  shall  be  subject  to  all  the  duties  and  liabilities  set 
forth  in  all  general  laws  hereafter  to  be  passed."  If  this  is  not  their 
meaning,  then  whether  the  contract  was  valid  or  not  when  made,  and 
whatever  its  scope,  the  corporation  by  making  it  could  not  exempt 
itself  from  the  operatioti  of  general  laws  passed  subsequently,  and  Pul>- 
lic  Statutes,  chapter  113,  section  48,  ga^  the  power  to  the  board  of  alder- 
men of  New  Bedford  to  authorize  the  defendant  to  use  the  plaintiff 
corporation's  tracks. 

2.  The  defendant  justifies  under  a  license  from  the  mayor  and 
aldermen  of  New  Bedford  alone,  and  the  portion  of  the  plaintiff's 
tracks  which  the  defendant  is  authorized  to  enter  upon  and  use  lies 
wholly  in  New  Bedford.  Another  portion  of  its  track,  however, 
extends  into  Fairhaven,  and  the  plaintiff  suggests  that  the  license  is 
void  because  there  has  been  no  appUcation  to  or  action  by  the  select- 
men of  Fairhaven.  The  point  is  not  much  pressed.  We  are  of  opinion, 
that  Public  Statutes,  chapter  113,  section  49,  making  provision  for  a  dis- 
agreement between  two  cities  or  towns  "  if  the  track  of  either  com- 
pany is  in  two  or  more  cities  or  towns,"  does  not  require  concurrent 
action  when  all  the  track  of  the  petitioning  company  and  all  the  track 
of  the  other  company  sought  to  be  used  are  in  the  same  city.  So  far 
as  the  latter  company  is  concerned,  the  track  sought  to  be  used  must  be 
what  is  meant  by  the  word  "  track." 

Bill  dismissed. 


Banokoft  v.  Sawin. 

January  5,  1887. 
MORTGAOB  — REDEMPnON  — LaCHBS.  . 

a  i>arty  entitled  to  redeem  nnder  a  mortgage  may,  after  fiUng  his  biU  for  that 
purpose,  lose  his  right  to  redeem  by  delay  in  prosecuting  the  suit. 

Bill  in  equity  to  redeem  a  certain  tract  of  land  with  the  building 
thereon,  situated  in  Worcester,  from  a  mortgage  held  by  the  defend- 
ant upon  the  same.  The  bill  was  dismissed  b^  the. court  and  the 
flaintifi  filed  a  motion  to  have  the  order  dismissing  the  bill  annulled, 
n  this  motion  the  plaintiff  alleged  that  the  defendant  entered  under 
his  mortgage  and  has  been  enjoying  the  rents  and  profits  ever  since; 
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that  the  estate  mortgaged  is  large  and  valuable,  and  the  plaintiff  has  a 
lar^e  interest  therein  ;  that  the  time  has  elapsed  for  oommencin^  a  new 
bill  to  redeem  and,  if  the  order  was  allowed  to  stand,  the  plaintiff  is 
without  remedy,  and  that  to  annul  said  order  would  do  no  injustice  to 
the  defoDdant.  The  motion  further  alleges  that  the  plaintiff's  attorney 
went  to  the  clerk's  office  of  the  supreme  judicial  court,  on  Monday, 
April  11, 1886,  and  called  the  attention  of  the  assistant  clerk  to  the 
case,  and  informed  him  that  he  desired  a  subpoena  thereon,  and  the 
assistant  clerk  said  he  would  make  it.  The  counsel  for  plaintiff,  think- 
ing, from  appearances,  that  the  assistant  clerk  was  busy,  said  he  was  in 
no  immediate  hurry,  saw  the  assistant  clerk  place  the  papers  in  a 
pigeon-hole  for  the  purpose  of  making  said  snbpoBna  and  went  away, 
expecting,  though  not  so  told,  that  the  subpoena  would  be  ready  on 
Tuesday  morning,  April  12, 1886,  and  informed  the  counsel  for  de^d- 
ant  that  the  subpoena  would  be  ready  on  Tuesday  morning.  That  on 
Tuesday  morning  the  counsel  for  the  plaintiff,  expecting  the  subpoena 
was  ready,  called  at  the  clerk's  ofBce  and  the  clerk  was  then  in  the 
court-room  and  the  assistant  clerk  was  on  his  way  there ;  that  counsel 
for  plaintiff  went  to  the  assistant  clerk  in  the  court-room  and  inquired 
for  the  subpoena  and  was  informed  that  it  had  not  been  made ;  the 
counsel  for  the  plaintiff  then  inquired  if  he  would  make  it,  and  he 
replied  he  would.  The  counsel  for  plaintiff  then  remained  in  attend- 
ance upon  the  court,  and  immediately  after  the  calling  of  the  docket, 
the  counsel  for  the  defendant  made  the  motion  to  dismiss.  The  plain- 
tiff further  alleged  that  he  always  has  been  ready  and  willing  to 
redeem  said  mortgage,  and  intended  to  redeem  said  mortgage,  and  is 
in  equity  entitled  to  do  so.  The  court  disallowed  the  plaintiff's 
motion  to  have  the  order  for  dismissing  the  bill  annulled,  and  the 
plaintiff  appealed. 

«/.  E,  Bancrofty  for  plaintiff.     A.  S.  Pinkertaiiy  for  defendant. 

C.  Allen,  J.  "We  have  no  doubt  that  in  case  of  gross  or  improper 
delay  between  the  time  of  filing  the  bill  and  of  the  taking  out  of  ser- 
vice of  the  subpoena,  a  court  of  equity,  in  the  exercise  of  the  judicial 
discretion  belonging  to  it,  may  refuse  its  assistance  to  the  plaintiff,  and 
direct  the  bill  to  be  taken  off  the  file.  Such  also  is  the  plain  intima- 
tion of  several  English  and  Irish  decisions.  Coppin  v.  G7*ay^  1  Younge 
&  Coll.  Ch.  205,  209 ;  Boyd  v.  Iligginsony  1  Flan.  &  Kelly,  603, 
613  ;  Fatater  v.  IViompson,  4  Drury  &  War.  803,  318.  The  plaintiff 
does  not  dispute  this  as  a  general  doctrine,  but  oontends  that  under  the 
statutes  applicable  to  bills  to  redeem,  the  plaintiff,  after  filing  his  bill^ 
is  in  court  and  is  entitled  as  of  right  to  have  the  court  proceed  imd 
ascertain  and  determine  whether  any  and  what  sum  not  m  dispute  is 
due  on  the  mortgage.  Pub.  Stats.,  chap.  181,  §  28.  It  was  not,  how. 
ever,  the  intention  of  this  statute  to  provide  that  a  mortgagor  shall  be 
entitled  to  his  remedy  of  a  bill  in  equity  to  redeem,  if  bv  the  apphca- 
tion  of  legal  or  eqiiitable  rules,  he  is  cut  off  therefrom,  but  ratner  to 
define  the  meth(^  of  proceeding  in  cases  where  the  plaintiff  has  a 
nght  to  proceed.  It  was  long  since  held  in  jFay  v.  Valentine,  12  Pick. 
40,  that  a  mortgagor  might  1^  debarred  by  estoppel  from  his  right  to 
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redeem;  and  on  similar  grounds  it  may  well  be  held  that  the  plaintiflF 
in  the  present  case  had  lost  his  right  by  his  delay  to  prosecute  his  suit 
after  commencing  it.  To  hold  otherwise  would  be  to  sanction  a  gross 
abuse  of  the  equitable  remedy  provided  for  those  who  act  in  good  faith 
and  with  reasonable  promptness. 
Bill  dismissed. 


END    OF   VOI-.    VTII. 
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ACTION. 

1.  Abatement  — death  of  plaintiff.]    PlalntifTs  intestate  was  a  creditor  of 

a  mining  corporation  whose  officers  in  making  their  annual  report  were 
alleged  to  have  stated  falsely  the  amount  of  capital  paid  in.  For  this  cause 
of  action  conjoined  with  one  for  conspiracy,  suit  was  brought,  pending 
which  and  before  verdict  and  judgment,  plaintiff  died.  Hdd^  that  the  cause 
of  action  for  the  penalty  abated  ;  but  that  for  conspiracy  survived. 
Bracken  v.  Qrmjoold,^,  Y..  297. 

2.  Parties  —joinder  —  deeedent  ~  debts  —  real  estate  —  charging  — 

judgment  —  validity  —return  —  oonclusiyeness  —  contradiction  — 
sale  —  decree.]  A.,  who  was  indebted  to  B.,  devised  his  real  estate  to 
certain  of  his  relatives.  After  the  death  of  A.,  B.  instituted  an  action  against 
the  administrator  of  K.,  c,t,  a.^  to  recover  the  amount  of  his  claim,  and 
joined,  as  defendants,  the  devisees  under  the  wiU.  Judgment  was  event- 
ually entered  in  the  action  in  favor  of  B.,  and  execution  issued  thereon,  and 
the  real  estate  of  A.  was  sold.  HeULt  that  while  the  correct  practice  under 
the  act  of  1884  to  charge  the  real  estate  of  A .  with  the  payment  of  his  debt 
would  have  been  to  have  followed  the  channel  set  out  in  the  case  of  Atherton 
V.  Athertofij  2  B.  112,  yet,  the  course  pursued,  being  but  an  error  in  practice, 
which  mi^ht  have  been  corrected,  but  which  passed  unnoticed,  did  not  affect 
the  validity  of  the  judgment.  In  ejectment  brought  by  certain  of  the 
devisees  under  the  will  of  A.,  against  vendees  holding  through  title  from  the 
sberiff^s  vendee,  it  was  offered  to  be  shown  that  the  return  of  the  sheriff  made 
in  the  action  brought  by  B.  against  A.*s  administrator,  and  which  purported 
to  return  a  service  on  the  guardian  of  one  of  the  defendants,  was  invalid,  as 
no  such  trustee  existed.  MM,  the  conclusiveness  of  the  sheriff^s  return  could 
not  be  thus  contradicted.  Lwan  v.  MiUhoUand^  Penn.,  822. 
8.  Equitable  owner.]  The  assignee  of  a  note,  without  any  conveyance  to  him 
of  the  security,  except  such  as  the  sale  of  the  note  effected,  cannot  maintain 
an  action  at  law  in  his  own  name  for  the  conversion  of  the  security.  Batch' 
eld&r  V.  JmMSSf  Vt.,  718. 

AGENCY. 

1.  Exceeding  authority— municipal  claim— paving- petition— per 

foot  frontage  rule  —  rural  property — estoppel.  ]    If  an  agent  exceeds 

his  authority,  and,  as  a  result,  a  third  person  lays  out  his  time  and  money, 

all  of  which  the  principal  has  knowledge  of,  yet  keeps  silent  and  does  not 

Sromptly  disavow  the  act  of  his  agent,  the  principalis  bound  as  having  rati- 
ed  the  transaction.  A.  an  owner  of  real  estate  on  Sixty-third  street,  Phila- 
delphia, told  B.,  his  son,  to  sign  for  maeadammng  the  cart- way  in  front  of 
his  property  ;  B.  signed  a  paper  in  the  nature  of  a  petition  for  th^txmng  of 
it,  which  paper  was  draughted  in  general  terms  and  without  specifying  the 
character  of  paving.  B.  then  told  A.  he  had  signed  for  patting.  In  course 
of  time  the  cart- way  mentioned  was  paved  with  rubble  pavement.  A. 
remained  silent  and  suffered  the  work  to  go  on  ;  in  proceeding  to  enforce  a 
municipal  paving  claim,  filed  against  the  property  of  A.  by  the  contractors 
Vol.  Vm.— 118 
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who  did  the  work,  the  defense  was  set  up  that  the  property  being  rural,  tbe 
per  foot  frontage  rule  could  not  be  resorted  to  as  a  means  of  measuring  the 
liability  of  the  abutting  properties.  Held,  the  action  of  B.  in  signing  the 
petition  had  been  ratified  by  the  silence  of  A.,  and  that  having  petitioned 
for  the  paving  and  remained  silent  he  was  estopped  from  raising  the  defense 
that  the  property  was  rural.     Brown  v.  City  of  Philadelphia.  Penn.,  744. 

2*  Implied  power.]  An  attorney  authorized  to  receive  the  interest  on  a  bond 
and  mortage  has  no  implied  authority  to  receive  the  principal.  Bnwtter  t. 
Carries,  N.  Y.,  433. 

3«  Signed  lease  as  <*  agent ''  without  authority.]  A.  owned  a  lot  of  ground 
with  a  building  thereon  ;  B.,  by  a  written  instrument  in  which  lie  styled 
himself  agent  without  naming  his  principal,  and  which  he  signed  as  agent 
of  A.,  affixing  a  seal  to  her  name,  leased  the  premises  to  C.  for  three  jears ; 
B.  had  no  written  authority  to  execute  the  lease,  nor  did  A.  accept  or  ratifj 
it  in  writing.     Held,  (I)  that  C.  had  an  estate  at  will  only;  (2)  that  as  no  cer- 
tain term  had  been  vested  in  C. ,  the  consideration  for  his  covenant  to  pay 
rent  had  failed,  but  that  he  was  liable  in  assumpnt  for  the  rental  value  of  the 
premises,  and  that  the  written  instrument  was  admissible  in  evidence  on  the 
question  of  value.     Jennings  v.  MeComb,  Penn,,  78. 
See  CoNTBACT ;  Railroad,  714. 
AMENDMENT. 
Defective  levy.]     An  officer  may  be  permitted  to  amend  his  return  of  levy 
upon  real  estate  by  signing  the  same,  when  it  states  only  facts,  and  the  right* 
of  innocent  third  parties  have  not  intervened.     Briggs  v.  Hodgdon,  Me.,  655. 

APPEAL. 

1.  Bond  of  trustee  ~  approval  of.]    Plaintiff  moved  to  dismiss  the  trustees 

appeal  from  the  district  to  the  superior  court  upon  the  ground  that  the 
tnistee  had  not  filed  a  bond  approved  either  by  the  court  or  the  plaintiff. 
The  clerk's  record,  as  finally  amended,  stated  that  the  tnistee  had  *'  filed  a 
bond  not  approved  or  disapproved  by  said  court,  as  no  motion  was  made  by 
either  party  requesting  approval  or  disapproval."  Held,  that  the  clerk's  rec- 
ord must  be  taken  to  mean  that  there  was  no  formal  action  by  the  judge,  bot 
that  the  sureties  were  deemed  by  him  to  be  sufficient,  and  as  thus  construed, 
there  was  a  sufficient  compliance  with  the  statute  to  give  the  superior  court 
jurisdiction.     Rawson  v.  Dofner,  Mass.,  441. 

2.  None  firom  discretionary  order.]    It  is   within  the  discretion  of  the 

supreme  court  to  set  aside  on  motion  a  void  order  entered  in  that  court,  or 
to  leave  the  party  to  set  up  its  invalidity  whenever  an  attempt  shonld  be 
m^e  to  enforce  it  against  him.  No  appeal,  therefore,  lies  to  this  court  from 
a  refusal  of  the  court  below  to  set  aside  such  an  order  on  motion.  Pcoflty 
exrel.  Brush,  v.  Brown,  N.  Y.,  074. 

8.  objection  —  reversal  on  the  law.]    When  the  general  term  reverses 

a  decision  upon  questions  of  law  alone,  and  the  party  appeals  to  this  court, 
if  it  appears  from  the  record  that  any  errors  of  law  were  committed  on  the 
trial  which  called  for  a  reversal,  whether  such  errors  were  considered  br  the 
general  term  or  not,  the  judgment  will  be  affirmed.  Holoombe  v.  Mwnon, 
N.  Y..  663. 

4.  From  probate.  ]     An  appeal  from  probate  does  not  of  itself  vacate  a  decree 
•         appealed  from ;  the  decree  remains  in  full  force  until  the  apellate  court  other- 
wise determines;  but  the  probate  court  ought  properly  to  be  advised  as  to 
the  action  of  the  appellate  court,  although  a  judgment  of  the  court  below 
affirming  the  decree  is  unnecessary.    Dickinson's  Appeal,  Conn.,  511. 
.Sed  EviDRNCB,  629;  Ways,  661. 
APPROPRIATION  OP  PAYMENXa 

/Sfltf  CoLLATBRAli  SbCURITT. 

ASSESSMENT. 
New  York  city —  suit  in  equity  to  vacate  illegal  asBessment— money 
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paid  on,  may  bereooyered— ass^sment  act.  1874,  chapter  812.] 

The  act  of  1858,  chapter  888,  as  amended  by  the  act  of  1874,  chapter  812  — 
Consolidation  Act,  §  897  —  relating  to  assessments  for  local  improvements  in 
the  city  of  New  York,  provides  as  follows:  **  Hereafter  no  suit  or  action  in 
the  nature  of  a  bill  in  equity  or  otherwise  shall  be  commenced  for  the  vaca- 
tion of  any  assessment  in  said  city,  or  to  remove  a  cloud  upon  title,  but 
owners  of  property  shall  hereafter  be  confined  to  their  remedies  in  such  cases 
to  the  proceedings  under  the  act  hereby  amended.'^  HM^  that  the  stat- 
ute only  applied  where  an  existing  lien  was  created  by  the  assessment, 
and  that  a  suit  in  equity  was  maintainable  to  vacate  an  illegal  assessment, 
and  to  recover  back  the  money  paid  thereon.  The  money  may  be  recovered 
back  although  the  assessment  has  not  been  formally  vacated.  If  such  vaca- 
tion is  necessary,  the  relief  may  be  granted  in  an  action  like  the  present. 
Jw  V.  Mc^oTy  etc.,  N.  Y.,  552. 

ASSESSMENTS. 

See  Rblibf  Socdbtibs,  669. 

ASSIGNMENT. 

Wage  daim— referred  olaiin  — payment.]  Certain  employees  of  C,  a 
bankrupt  coal  and  iron  company,  received  from  D.  goods  ana  money,  and,  in 
return,  assigned  to  D.  their  claims  for  wages  against  C,  who  assi^ed  the 
claims  to  E.  HM,  the  assignment  of  the  claims  for  valuable  consideration 
was  not  such  a  payment  of  them  as  would  prevent  E.  from  successfully  claim- 
ing statutory  priority  of  payment  out  of  a  fund  raised  by  a  sale  under  execu- 
tion of  personal  property  of  0.  Appeal  of  Huntingdon  db  Broad  Top  R,  Co.^ 
Penn.,  788. 

See  Insurance,  575;  Relief  Socibtibs,  669. 

ATTACHMENT. 
Money  had  and  reoeived— attorney  at  law.]  An  attachment  of  real 
estate  creates  no  lien  when  made  on  a  writ  containing  a  count  for  money 
bad  and  received  without  any  specification  of  the  clainL  When  an 
attorney  at  law  is  employed  to  bnng  suit,  attach  real  estate,  procure  a 
judgment  and  levy  the  same  on  the  land  attached,  he  can  never  after- 
wara  contest  the  validity  of  any  of  these  proceedings.  If  he  take  a  deed  from 
the  judgment  debtor  of  the  land  levied  upon,  ^ny  title  thus  acquired  will 
inure  to  the  benefit  of  his  client,  the  judgment  creditor.  The  record  that 
discloses  the  relation  of  attorney  and  client  touching  a  levy  upon  real  estate 
is  a  sufficient  noUce  to  a  subsequent  purchaser  from  the  attorney.  Brigge  v. 
Bodgdon,  Me.,  655. 

See  Chattel  MoRTeAOB. 

ATTORNEY. 
See  Attachment. 
BANKS  AND  BANKING. 
1.  Verbal  direotdons  to  agent  making  deposit— onstom.]  Plaintiff's 
testator  delivered  to  one  Crowell  his  check  on  the  People^s  Bank  of  N.  T., 
payable  to  the  order  of  the  defendant  for  $5^000,  with  verbal  instructions  to 
Crowell  to  deposit  the  same  to  his  credit  with  the  defendant  Instead  of 
doing  so,  Crowell  delivered  the  check  to  the  defendant,  and,  at  his  request, 
received  from  it  a  certificate  of  deposit  payable  to  himself  as  trustee,  and 
afterward  drew  the  money  and  converted  it  to  his  own  use.  In  an  action  by 
the  executor  to  recover  of  ^defendant  the  amount  of  the  deposit,  held,  that 
the  defendant^  after  receiving  the  testator's  money,  represented  in  the 
check  payable  to  its  order,  had  no  right  to  pay  it  out  except  upon  his  direc- 
tion, and  that  payment  to  Crowell  as  trustee,  without  any  authoritv  from  the 
testator  upon  which  the  defendant  was  justified  in  acting,  and  in  the  absence 
of  any  custom  of  the  kind  among  banks,  did  not  relieve  the  defendant  from 


Digitized  by 


Google 


900  Index. 

liability  for  the  amount  of  the  deposit.  Sims  ▼.  U,  8,  Trust  Co,,  N.  Y^ 
888. 
2«  Withdrawing  deposit— waiver  of  by-laws  as  to  notice.]  Wheni 
savings  bank  Is  applied  to  by  a  depositor  for  her  deposit,  and  the  officers  of 
^he  bank  refuse  to  ^ay,  denying  that  she  has  any  funds  in  the  bank,  the  bank 
thereby  waives  its  nffht  to  the  three  months'  notice  which  it  is  entitled  to 
under  its  by-laws.    Towmend  y,  WeUter  Fif>6  Cent  8cmng9  Bank,  Mass.,  869. 

BASTARDY. 

1.  Interoonrse  with  others.]    No  act  of  sexual  intercourse  between  the  com- 

plainant in  a  bastardy  proceeding  and  any  other  man  than  the  defendant  is 
admissible  in  evidence,  unless  it  is  so  near  in  time  as  to  afford  some  evidence 
that  it  resulted  in  begetting  the  child  named  in  the  complaint.  Eattdale  v. 
Reynolds,  Mass.,  628. 

2.  Pleading.]    It  is  no  longer  necessary  to  alle^  in  the  complaint  in  a  bastardy 

proceeding  that  the  complainant  accused  the  defendant  of  being  the  father 
of  the  child  during  travul  and  had  persisted  in  such  accusation.  Bowen  v. 
Wood,  Mass.,  890. 

BILL  OF  REVIEW. 

See  Orphans'  Coubt. 

BOUNDARY. 

A  grant  of  lands  upon  a  public  street  as  a  boundanr  will  be  referred  to  such 
street  as  opened  and  used.     O'Brien  v.  King^  N.  J.,  422. 

See  Highway. 
BOND. 

Indemnity  against  judgments  —  sureties  — judgment  by  oonaent  pre- 
sumptive only.]  An  indemnity  bond  was  g^ven  to  a  sheriff  conditioned 
to  save,  keep,  and  bear  harmless,  and  indemnifying  him  of  and  from  all  harm, 
let,  trouble,  dama^,  judgments,  etc.,  which  might  be  brought  against  him 
for  or  by  reason  of  the  levying,  making  sale,  etc.,  under  an  execution  issned 
to  him.  Held,  that  it  could  not  be  said,  as  matter  of  law,  that  the  conditioa 
of  the  bond  only  covered  judgments  obtained  upon  hostile  and  adverse  liti- 
gation, but  that  a  judgment  entered  by  consent,  in  the  absence  of  proof  of 
mud  or  collusion,  was  covered  thereby.  Such  judgment,  however,  is  bat 
presumptive  evidence  as  against  the  sureties,  and  they  are  at  liberty  to  show 
that  it  was  not  founded  upon  any  legal  liability  to  the  plaintiff  in  the  action. 
Connor  v.  Reeves,  N.  T.,  656. 

BUILDING  ASSOCIATION. 

L.,  being  the  owner  of  building  loan  stock,  purchased  loans,  and  used  the  money 
in  purchasing  a  lot  and  erecting  a  dwelling  thereon,  taking  the  title  in  the 
name  of  his  wife,  and  she  gave  a  bond  and  mortgage  on  the  lot  for  the 
amount  loaned,  he  not  joining  therein;  after  this,  both  L.  and  his  wife 
joined  in  a  mortgage  to  the  present  complainants;  then  the  association,  the 
present  defendants,  filed  a  bill  a^nst  Mrs.  L.  and  these  complainants,  for 
.  relief,  in  which,  amongst  other  things,  it  alleged  that  said  loan  was  made  to 
Mrs.  L. ;  it  was  held,  in  this  court,  that  the  loan  was  an  equitable  lien  on  the 
land,  and  prior  to  the  lien  of  the  mortgage  given  to  these  complainants;  the 
sale  of  the  land  did  not  produce  enough  to  satisfy  the  amount  due  the  asso- 
ciation ;  in  the  meantime  the  association  had  taken  a  bond  from  L.  and  bis 
wife  for  the  whole  amount  of  the  loan,  and  about  the  time  of  the  filing  of 
the  bill  had  taken  an  assignment  of  the  stock,  through  the  wife,  to  ifaself 
as  collateral ;  after  the  determination  of  that  suit  in  beludf  of  the  aasodatioD, 
the  present  complainants  obtained  a  judgment  at  law  against  L.,  and  have 
filed  this  bill  in  which  they  attack  that  assignment,  insisting  that  it  was 
fraudulent  because  voluntary,  and  that  it  was  in  legral  effect  voluntaiy, 
because  the  association  had,  in  their  bill,  alle^d  that  the  debt  was  the  debt 
of  Mrs.  L.,  by  which  allegation  it  was  bound;  and  held,  that  the  decree  in 
that  case  did  not  rest  on  that  allegation,  and,  therefore,  that  such  allegation 
was  not  conclusive ;  and  held,  also,  that  the  debt  being  the  debt  of  the  ha»> 
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band,  he  had  a  riffht  to  secure  its  payment,  and  that  the  assignment  for  that 
purpose,  though  first  made  to  the  wife,  and  by  her  to  the  association,  was 
not  a  badge  of  fraud;  and  JiMf  likewise,  that  the  bills  in  chancery  are, 
ordinarily,  but  slight  evidence  without  more  of  the  statements  contained  in 
them,  and  that  advanta^  cannot  be  taken  of  such  statements  unless  it  is 
shown  that  the  party  relying  upon  them  has  been  misled  to  his  prejudice. 
Vcmneman  ▼.  SwedeAoro  L.  dk  B,  Association,  N.  J.,  84^. 

BUILDING  INSPECTORS. 
Philadelphia— supreme  coiirt  —  common  pleas  —  jurisdiotion  —  in- 
jonotion— breach  of  the  peace.]  The  common  pleas  of  Philadelphia 
has  no  power  to  review  upon  the  merits  the  action  of  tne  building  inspectors 
taken  under  the  act  of  May  20,  1857  —  P.  L.  590  ~  entitled  ''An  act  m  rela- 
tion to  party  walls;"  its  jurisdiction  extends  no  farther  than  to  enforce  the 
decision  of  the  inspectors.  The  supreme  court  has  no  power  to  reverse  a 
decision  of  the  building  inspectors  rendered  under  the  act  of  1857,  unless, 
perhaps,  for  a  shown  irregularity  in  condemning  a  wall.  The  decision  of  the 
building  inspectors  under  the  act  of  1857  is  a  finality,  and  if  one  building  is, 
in  the  taking  down  of  a  condemned  wall,  interfered  with  the  common  pleas 
may  extend  its  equity  power,  and  restrain  such  interference  by  injunction,  or 
should  the  interference  amount  to  a  breach  of  the  peace,  the  quarter  sessions 
may  bind  the  offending  party  over.     Childs  t.  Napneys,  Penn.,  85. 

CARRIER. 
Bemoval  of  passenger  without  arrest.  ]    A  railroad  company  may,  for  proper 
cause,  remove  a  passenger  from  a  train  at  any  regular  passenger  station  with- 
out arresting  him  or  delivering  him  to  an  officer  at  the  station.     Beektoith  v. 
Cheshire  Bcnlroad  Co,,  Mass.,  440. 

CERTIORARI. 
Under  the  act  constitutinfi^  a  State  board  of  assessors  to  value  the  property  of 
railroads  and  canals  the  case  to  be  reviewed  on  certiorari  by  the  supreme 
court  should  be  made  by  the  proofs  and  exceptions  on  the  appeal  before  such 
board  and  not  on  a  rule  to  take  testimony  granted  by  the  supreme  court. 
Central,  etc.,  Bailroad  v.  State  Board  of  Assessors,  N.  J.,  698. 

CHATTEL  MORTGAOE. 

1.  Attachment— interest  of  parties.]    The  interest  of  a  mortgagee  in  per- 

sonal property  is  not  subject  to  attachment.  The  interest  of  the  mortgagor 
may  be  attached,  but  unless  the  attaching  creditor  pays  to  the  mortgagee 
the  amount  due  him  secured  by  the  mortgage,  within  ten  days  after  demand, 
the  attachment  becomes  dissolved.  The  mterests  of  the  mortga^r  and  mort- 
gagee in  the  property  are  not  joint,  and  a  plaintiff  cannot,  by  joininff  them 
as  defendants  in  a  suit  upon  a  joint  debt,  enlarge  the  statutes  of  attadiments 
and  make  the  interest  of  the  mortgagee  attachable.  Murphy  v.  ChUoupe, 
Mass.,  881. 

2.  Title*]    The  execution  and  delivery  of  a  mortgage  on  personal  property  not 

in  the  possession  of  either  mortgagor  or  mortgagee  is  no  evidence  of  title  as 
against  a  stranger  in  possession.     Otbbs  v.  Chuds^  Mass.,  688. 

COLLATERAL  SECURITY. 
Appropriation  of  payment*]  Personal  property  pledged  specifically  as  seed- 
rity  for  a  certain  loan  cannot  be  held  as  security  for  subsequent  advances 
without  an  agreement  to  that  effect.  One  who  owes  money  upon  several  dis- 
tinct securities  or  accounts  has  a  right  to  apply  his  payment  to  either  as  he 
pleases ;  but  if  he  miUces  a  payment  generally  and  without  s^cifically  appro- 
priating it,  the  creditor  may  apply  it  as  he  pleases.  If  neither  debtor  nor 
creditor  makes  any  specific  appucation  of  the  monev  so  paid,  the  law  will 
appropriate  it  according  to  the  equity  and  justice  of  the  case.  But  this  prin- 
ciple applies  only  in  cases  of  voluntary  payments.  It  has  no  place  in  pay- 
ments where  the  money  to  be  applied  is  the  proceeds  of  a  judicial  sale  of 
real  estate.    In  such  cases  the  law  applies  the  proceeds  in  order  of  their 
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priority  to  such  liens  as  are  divested  by  the  sale.  Appeal  of  the  PmtmfUama 
Co.  for  Imuranee  on  Lives,  ete,y  Peon.,  881. 

COMMON  AND  UNDIVIDED  LANDS. 
Warrant  for  meeting— title.]  Calls  or  warrants  for  meetinffs  of  the  pro- 
prietors of  common  and  undivided  lands  rest  upon  the  same  ^3oting  as  war- 
rants for  town  meetings.  Such  meetings  may  lawfully  act  upon  any  subject, 
the  nature  of  which  the  warrant  gave  substantial  and  intelligent  notice. 
When  a  meeting  is  called  for  the  purpose  of  setting  apart  a  portion  of  the 
common  land,  it  is  sufficient  to  autnonze  it  to  take  action  on  the  same  if  the 
call  or  warrant  for  the  meeting  states  generally  the  object  of  the  meeting 
without  ^ving  the  boundaries  of  the  laud  which  it  is  proposed  to  convey. 
(Joffln  V.  Latorenae^  Mass.,  626. 

COMPROMISE. 
When  court  will  sustain.]  When  a  court  of  equity  is  satisfied  that  a  com- 
promise among  parties  interested  in  an  estate,  entered  into  to  avoid  the 
expense  and  delay  incident  to  litigation,  is  for  the  interest  of  all  concerned,  it 
has  power,  under  act  1868,  chapter  278,  to  ratify  the  same  and  decree  a  sale 
of  so  much  of  the  property  as  may  be  necessary  to  carry  it  into  effect.  CM- 
toeU  ▼.  Brown^  Md.,  856. 

8ee  Debtor  axd  Crbditor,  454. 
CONDITIONAL  SALE. 
Qrowing  crops — lien  —  deed.]    A  reservation,  in  a  deed  of  real  estate,  of 
crops  to  be  jorrown  thereon,  as  security  for  the  purchase-money  of  the  land 
is  not  a  conditional  sale,  within  the  meaning  of  the  statute.     R.  L.,  g  1991 
BaUMder  v.  Jenneu^  Vt.,  718. 

CONSTITUTIONAL  LAW. 

1.  The  supreme  court  will  not  declare  a  revenue  law  of  the  Commonwealth  un- 

constitutional, except  in  a  clear  case.     Appeal  of  Ihx,  Penn.,  98. 

2.  Changing  matters  of  procedure.]    The  first  section  of  the  statute  of  1880 

—  P.  L.  255  —  declaring  that  no  decree  for  deficiency  shall  be  made  in  a  fore- 
closure suit,  is  valid.  Notwithstanding^  the  constitutional  provision  that  the 
legislature  shall  not  pass  anv  law  depnving  a  party  of  any  remedy  for  enforc- 
ing a  contract  which  existed  when  the  contract  was  made,  it  is  competent  for 
the  legislature  to  change  the  practice  of  the  courts,  and  any  legislation  which 
merely  idlects  the  pursuit  of  remedies  for  enforcing  contracts  is  not  within 
the  constitutional  prohibition.     Toffev  v.  Atehseoih  N.  J:,  43. 

t.  <<  Emolument  '*  —  slieriff  boarding  prisoners.]  The  compensation 
ordered  by  authority  of  law  to  be  paid  to  the  sheriff  for  the  boarding  of  pris- 
oners in  the  county  jail,  if  fixed  when  he  entered  upon  the  term  of  his  omce, 
is  an  '^  emolument  ^'  within  section  18,  article  8  of  the  Constitution.  PeeUmff 
V.  County  of  Tork,  Penn.,  261. 

4.  Interstate  commeroe.J  A  statute  authorizing  railroad  conuniasionera  to  fix 
the  rates  to  be  charged  for  freight  upon  a  railroad  between  points  outside  of 
and  points  within  this  State,  is  invalid,  being  in  violation  of  section  8  of 
article  1  of  the  Constitution  of  the  United  States  which  gives  to  congress  the 
exclusive  power  to  regulate  the  commerce  between  the  several  States. 
Commonwealth  v.  HoutaUmic  R,  Co.^  Mass.,  885. 

6*  Legislation  —  primary  eleotion  —  *<  candidate  "  —  election  law*]  The 
Constitution  of  1874  provides  for  the  future,  as  well  as  the  present,  therefore* 
when  it  speaks  of  a  violation  of  any  election  laws,  it  does  not  mean  merely 
such  election  laws  as  were  in  force  when  it  was  adopted,  but  also  such  as 
might  lawfully  be  passed  in  the  future  by  the  legislature.  The  act  of  June 
8,  1881  —  P.  L.  70  —  entitled  •*  An  act  to  prevent  bribery  and  fraud  at  nom- 
inating elections,  nominating  conventions,  returning  boards,  county  or  execu- 
tive committees,  and  at  the  election  of  delegates  to  nominating  conventions 
in  the  sevenil  counties  of  the  Commonwealtl^'*  is  a  constitution^  election  law 
within  the  intent  of  section  9,  article  8,  of  the  Constitution.     The  word 
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''  candidate  ^*  in  the  Constitution  is  to  be  understood  in  its  ordinary  popular 
meaning,  and  one  seeking  official  preferment  is  within  the  meaning  of  the 
term,  whether  he  is  an  aspirant  for  a  party  nomination  or  for  an  election. 
The  words  **  any  election  ''  law,  in  the  Constitution,  means  any  law  relating 
to  popular  elections,  inclusive  of  primary  elections.  Le(mard  v.  Commoiv- 
wealthy  Penn.,  144. 

6.  Municipal  law  —  election  of  municipal  officers.]    A  law  is  to  be  re- 

garded ^  general,  within  the  provisions  of  article  4,  section  7,  part  11  of  the 
Constitution  of  1875,  wlien  its  provisions  apply  to  all  objects  of  legislation 
distinguished  alike  by  qualities  and  attributes  which  necessitate  the  legisla- 
tion, or  to  which  the  enactment  has  manifest  relation.  Such  law  must 
embrace  all  and  exclude  none  whose  condition  and  wants  render  such  legisla- 
tion equally  necessary  or  appropriate  to  them  as  a  class.  The  practice  in  this 
State  of  employing  general  titles  in  public  laws  regulating  municipal  ffovern- 
ment  has  come  to  be  so  established  that  they  ought  not  on  this  ground  to  be 
held  invalid.  The  act  of  February  20,  1888,  entitled  "An  act  concerning 
cities  of  the  third  class,''  and  adjusting  the  terms  of  office  of  members  of  the 
common  council  in  such  cities  so  that  one  member  shall  be  elected  in  each 
ward  each  year,  is  not  in  violation  of  the  provision  of  the  Constitution  requir- 
ing legislation  concerning  municipal  government  to  be  by  general  laws. 
State,  ex  rd,  Randolph,  v.  Wood,  N.  J.,  409. 

7.  Taxing  foreign  railroads  — interstate  commerce.]    See  Cent,  etc.,  R 

Co.  V.  JBoardy  etc.,  N.  J.,  693. 

See  Negotiable  Instrument,  888. 

CONTRACT. 

1.  Defendant  gave  to  complainant  a  bond  and  mortgage  on  certain  real  estate. 
*  The  bond  was  conditioned  for  the  payment  of  a  certain  sum  with  interest, 

payable  semi^aiinually,  and  if  the  mterest  was  not  paid  within  thirty  days 
after  it  became  due,  principal  and  interest  should  he  forfeited  at  complain- 
ant's option.  On  the  same  day  and  contemporaneous  therewith,  the  said  parties 
entered  into  a  written  agreement,  in  which  the  said  complainant  agreed  to 
take  pay  for  said  installments  and  interest  in  good  and  salable  lager  beer,  at 
the  market  price.  By  the  same  instrument  the  said  defendant  agreed  not  to  sell, 
either  directly  or  indirectly,  *'  to  any  other  person  in  Eg^  Harlwr  city  lager 
beer  for  bottling  purposes  but  to  said  Henry  Schmitz,  until  the  whole  of  the 
said  principal,  money  and  interest  due  upon  said  bond  and  mortgage  is  paid 
in  full."  April  1,  1885,  there  remained  due  for  interest  $67.88,  which 
remained  unpaid  for  over  thirty  days.  The  complainant  elected  to  take 
advantage  of  the  legal  right  secured  by  the  bond,  and  declared  the  whole 
amount  due.  He  med  his  bill  to  foreclose.  The  defendant  answered  and 
insisted  that  no  forfeiture  has  taken  place;  claiming  that  the  true  meaning 
of  the  agreement  respecting  payment  in  beer  was  that  the  defendant  woula 
famish  good  and  salable  beer,  which  he  was  always  ready  to  do  and  which 
he  did,  and  that  it  did  not  require  him  to  furnish  beer  for  bottling  purposes; 
the  complainant  insisted  that,  under  the  agreement,  he  was  entitled  to  all  the 
beer  for  bottling  purposes  that  he  desired.  Beld,  on  consideration  of  the 
evidence,  that  the  defense  was  not  established ;  the  forfeiture  contemplated 
by  the  parties  was  complete  and  complainant  justified  in  filing  his  bill. 
Defendant  having  failed  to  establish  a  tender  his  case  was  fatally  defective. 
Sehmite  v.  Scheifde,  N.  J.,  837. 

2.  Restraint  of  trade.]     Contracts  in  restraint  of  trade  are  invalid;  and  this  is 

so  even  when  the  restraint  imposed  is  partial,  unless  the  restraint  be  reason- 
able. And  the  test  to  be  applied,  in  determining  whether  a  restraint  is  rea- 
sonable or  not,  is  to  consider  whether  the  restraint  is  only  such  as  is  necessary 
to  afford  a  fair  protection  to  the  interest  of  the  party  in  whose  favor  it  is 
given,  and  not  so  large  as  to  interfere  with  the  interest  of  the  public.  The 
question  whether  a  restraint  which  is  to  endure  during  the  life  of  the  prom- 
isor or  covenantor,  is  reasonable  or  not,  is  an  undecided  question  in  this 
State,  and  such  a  restraint  is  not,  therefore,  enforceable  by  injunction.  Man* 
deinlle  v.  Hwrmany  N.  J.,  752. 
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8.  Bffeot  of  enlarging  the  time  of  performance  by  vendor.  ]  A  deed  for 
a  tract  of  oil  land  was  left  on  May  ninth  with  a  third  party  as  an  escrow,  with 
an  agreement  that  it  should  be  delivered  to  the  purchaser  upon  his  pajment 
of  $500  within  ten  days;  subsequently  the  vendor  agreed  to  several  postpone- 
ments, and  on  May  twenty-eighth  when  the  purchaser  gave  reasons  for  Ms 
failure  to  pay,  said  **  let  it  rest  a  few  dajrs,  and  if  I  need  the  money  I  will 
come  and  see  you.^*  Held,  that  the  condition  was  well  performed  by  a  tender 
on  June  second,  and  on  failure  to  get  the  deed  the  purchaser's  remedy  was 
by  a  bill  in  equity.    Baum^s  Appeal,  Penn.,  281. 

4.  Gkunbling  oontraots  —  *<  buyer's  option  "  ^  eyidence — ouBtom.]  A. 
entered  into  a  written  contract  whereby  he  sold  to  B.  a  quantity  of  oil  at  a 
fixed  price  **  to  be  delivered  at  buyer's  option  "  within  a  specified  time.  Tlie 
price  of  oil  declined  and  B.  refused  to  accept  and  pay.  In  a  suit  by  A. 
against  B.  to  recover  damages,  held,  that  it  was  not  error  to  refuse  to  admit 
evidence  to  prove  that  at  the  date  of  the  contract  the  price  of  oil  was  lower 
than  that  mentioned  in  the  contract,  nor  evidence  to  prove  that  the  custom 
in  contracts  to  deliver  oil  at  a  future  day  was  not  to  deliver  the  oil  bat  to 
settle  the  differences.     Scojield  v.  Blachmarr,  Penn.,  208. 

6*  Lex  loci]  The  defendant  living  in  Salem,  N.  H.,  employed  a  Mrs.  Shirley 
to  borrow  $50  for  her  of  her  brother  living  at  Salem,  Mass.  The  broths 
refused  to  loan  the  money,  but  his  wife,  the  phuntiff,  gave  $50  of  her  own 
money  to  Mrs.  Shirley,  together  with  the  following  paper:  ''Salem,  «A/fy, 
1864.  Borrowed  and  received  from  Nancy  D.  Hill  the  sum  of  fifty  dollars. 
Sign  this  and  return  it."  Mrs.  Shirley  delivered  the  money  and  paper  to  the 
defendant,  who  kept  the  money  and  signed  the  paper  at  SalenOf  N.  H.,  and 
returned  it  to  the  plaintiff  at  Salem,  Mass.  Heid  a  loan  byplaintiJff  to  defend- 
ant, and  that  the  contract  was  made  in  Massachusetts.  mU  v.  CAom,  Mass.; 
880. 

6.  Quantum  meruit  —  servioes  —  ticket  agqnt  of  one  company  seUing 

for  another.]  A.  and  B.,  two  railroad  companies  operating  competing 
lines,  entered  into  an  agreement,  by  which  A.  was  for  a  specified  compensa- 
tion to  give  to  B.  a  right  of  way  over  a  portion  of  its  tracks  and  also  the  right 
to  use  the  station  in  W ilkesbarre ;  further,  A.  was  to  look  after  tiie  freiffat 
and  baggage  of  B.  and  sell  tickets  for  B.  at  that  point.  C.  was  the  ticket 
agent  of  A.  at  Wilkesbarre.  In  course  of  time,  leaving  that  employment,  he 
brought  suit  against  B.,  claiming  compensation  for  selling  its  tickets  whilst 
serving  A.  I&ld,  that  without  distinct  proof  of  an  actual  promise  by  B.  to 
pay,  as  also  satisfactory  proof  of  the  consent  of  A.  that  0.  should  receive  such 
payment,  there  could  be  no  recovery.  Penmyleania  B.  B,  Co.  v.  FlMiffon, 
Penn.,  197. 

7.  Beformation  —  mistake — parol  evidence.]  A  written  agreement  may  be 

modified,  explained,  reformed,  or  altogether  set  aside  by  parol  evidence  of  an 
oral  promise  or  undertaking  material  to  the  subject-matter  of  the  contract, 
made  by  one  of  the  parties  at  the  time  of  the  execution  of  the  writing,  and 
which  induced  the  otner  party  to  put  his  name  to  it.  A.  sold  to  B. ,  by  articles, 
a  tract  of  land  for  the  consideration  of  $0,000  cash,  one  million  five  hundred 
thousand  feet  of  hemlock  boards,  to  be  manufactured  from  the  timber  on  the 
tract,  and  to  be  delivered ;  later  A.  brought  ejectment  against  B.,  to  enforce 
the  payment  of  the  value  of  the  one  million  five  hundred  thousand  feet  of 
manufactured  lumber;  on  the  trial  B.  proved  that  the  written  contract  did 
not  embrace  the  entire  agreement  of  the  parties,  and  that  he  had  been  iudaced 
to  sign  it  under  the  false  representation  of  A.  that  there  was  on  the  property 
one  million  feet  of  hemlock  timber,  and  that  a  saw-mill  upon  the  premises  bad 
power  and  was  in  condition  to  cut  at  least  two  thousand  feet  of  boards  on  anj 
day  of  the  year,  and  one  thousand  feet  for  every  hour  when  a  certain  upper 
mill  was  not  withholding  the  water.  In  point  of  fact  there  was  but  three 
million  feet  of  hemlock  lumber  on  the  tract;  and  the  mill,  owing  to  dilapida- 
tion, and  also  deficiency  of  water  power,  would  not  perform  as  warranted. 
The  common  pleas  proposed  a  solution  of  the  question  of  what  was  due;  A., 
by  finding  the  difference  between  the  value  of  three  million  feet  of  hemkx^ 
timber  and  ten  million  feet,  and  as  to  the  miU  by  finding  what  was  the  cus- 
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tomary  value  of  the  earnings  of  such  a  mill,  per  thousand,  after  deducting 
all  expenses,  and  hy  comparison  arriving  at  the  difference  of  the  value  of  the 
mill  as  warranted,  and  as  it  was  when  delivered  to  B.  Held^  there  was  no 
error  in  the  method-  of  solution  adopted  by  the  court.  Walker  v.  France^ 
Penn.,  47. 

8.  Besoiflsion  for  fraud  —oflEbr  to  restore  —  evidenoe.]     Defendant  sub< 

scribed  for  one  copy  of  the  plaintiff's  * 'Art  Treasures  of  America,"  in  ten  port- 
folios of  $15  each,  the  portfolios  to  be  issued  at  intervals  of  about  two 
months,  and  payments  to  be  made  for  each  portfolio  upon  delivery.  Plaintiff 
delivered  to  defendant  two  portfolios,  which  were  paid  for;  but  defendant 
refused  to  accept  or  pay  for  any  further  deliveries,  claiming  that  his  signa- 
ture to  the  contract  was  obtained  by  fraud.  In  an  action  by  plaintiff  to 
recover  of  defendant  the  price  of  the  remaining  eight  numbera,  held,  that  the 
contract  was  one  entire  agreement,  and  not  a  contract  containing  ten  distinct 
agreements ;  and  that  the  defendant  could  not  avoid  the  contract,  or  give 
evidence  tending  to  show  the  fraud  alleged  until  he  had  returned,  or  offered 
to  return,  the  two  portfolios  which  he  had  received  and  paid  for.  Barrie  v. 
Ea/rle^  Mass.,  6. 

9.  A.  entered  into  articles  of  agreement  with  B.  whereby  he  was  to  sell  B.  his  one 

undivided  half  of  a  grist-mill  and  two  hundred  acres  of  land  connected  there- 
with, for  a  certain  sum.  B.  was  to  let  A.  have  all  the  timber  on  the  land 
down  to  twelve  inches  at  the  stump.  Hdd,  that  under  this  agreement  A. 
Was  only  entitled  to  B.'s  undivided  half  of  the  timber,  and  that  B.  was  not 
obliged  to  procure  the  timber  for  A.  from  the  owner  of  the  other  undivided 
half.     Ehert9  v.  Thompmn,  Penn.,  210. 

10.  The  construction  of  written  instruments  is  for  the  court.    IHeher  v.  Moyer^ 
Penn.,  182. 

^  Equity,  793 ;  Executor  and  Administkatob,  858. 

CONTRACTOR. 
See  Municipal  Corporation,  57. 

CONVERSION. 
See  Action,  718 ;  Pledge,  848 ;  Will,  7L 

CORPORATION. 

See  Mandamus. 

COSTS. 

1.  Attachment  bond— counsel  fees.]  An  indemnity  hond,  in  the  usual  form, 

given  on  an  attachment  to  save  harmless  the  plaintiff  '*  of  and  from  all  suits, 
damages  and  costs  whatsoever  which  he  might  be  liable  or  obliged  by  law  to 
pay  any  person  or  persons  by  reason  of  said  attachment/^  includes  counsel  fees 
reasonably  incurred  in  the  defense  of  a  suit  occasioned  by  the  attachment. 
Lmdeey  v.  Parker,  Mass.,  11. 

2.  Claim  against  estate  —  additional  allowance.]    An  order  granting  an 

additional  allowance  to  plaintiff  in  an  action  on  a  claim  against  a  decedent's 
estate  in  which  he  was  successful,  will  be  reversed  if  payment  of  the  claim 
was  not  unreasonably  resisted  or  refused.  Johnson  v.  Myers,  N.  Y.,  280. 
8.  Disbursements  —  Code  Proc^  §  317.]  By  subdivision  8  of  section  8  of 
the  repealing  act  of  1880,  the  right  to  disbursements,  g^ven  by  section  317 
of  the  old  Code  upon  the  reference  of  a  claim  against  a  deceased  person,  was 
preserved.    Larktne  v.  Maxon,  N.  Y.,  288. 

CRIMINAL  LAW. 
1*  Homicide  —  rape  —  verdiot.]  When  a  statute  in  defining  a  crime  refers  by 
name  to  another  well-known  crime,  and  makes  such  named  crime  a  constit- 
uent of  the  defined  crime,  in  an  indictment  for  the  latter  it  is  not  sufficient  to 
use  the  mere  statutory  language,  but  the  particulars  constituting  the  named 
crime  must  be  shown.  In  an  indictment  for  murder,  when  tne  fact  that 
the  killing  was  in  the  commission  of  a  rape  is  relied  on  to  make  such  killing 
Vol.  Vm.— lU 
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murder  in  the  first  degree,  a  count  in  the  general  form  authorized  by  the 
forty-tirth  section  of  the  criminal  procedure  act  is  sufficient.  A  verdict  on  a 
capital  case  will  not  be  set  aside  unless  the  irregularities  committed  by  the 
jury  are  of  a  nature  to  raise  a  suspicion  that  they  may  have  prejudiced  the 
prisoner.     Titus  v.  State,  N.  J.,  710. 

2.  Arson  — evidenoe  of  other  fires.]    On  a  trial  for  arson  defendant  o£^ed 

to  prove  that  there  were  other  incendiary  fires  in  the  same  neighborhood,  and 
at  about  the  same  time  as  the  one  in  question,  claiming  that  they  were  ail  set 
by  the  same  person,  and  by  some  one  other  than  the  defendant.  Bdd,  that 
the  evidence  was  rightly  rejected.     GommontceaUh  v.  Oauvin^  Mass.,  631. 

3.  indictment —  **  feloniously."]      A.   was  tried    for  an    attempt  to 

burn  a  stable,  parcel  of  and  belonging  to  a  dwelling-house;  there  were  two 
counts  in  the  indictment,  the  first  properly  charging  the  offense  under  the 
one  hundred  and  thirty-seventh  section  of  the  Penid  Code  as  having  been 
committed  feloniously;  the  second  differing  from  the  first  only  in  this,  that 
the  word  **  feloniously  ^'  was  not  used.  A.  was  acquitted  upon  the  first  count, 
but  convicted  upon  the  second.  A  motion  was  made  for  a  new  tvial  and  in 
arrest  of  judgment.  The  new  trial  the  court  declared  it  needless  to  ^^rant, 
and  the  motion  in  arrest  of  judgment  it  made  absolute.  Hdd^  no  error.  Con, 
V.  WeuUfrhold,  Penn.,  66. 

4*  Disorderly  house.]  Whether  an  act  is  illegal  and  what  constitutes  a  dis- 
orderly house  is  a  question  of  law  to  be  settled  by  the  court,  but  it  mast  be 
left  to  the  jury  to  find  as  a  question  of  fact  whether  satisfactory  evidence  is 
produced  to  show  that  the  defendant  is  guilty  of  habitually  permitting  such 
acts  upon  his  premises  as  are  declared  to  be  illegal.  Brcwn  v.  SttUe^  N.  J..  708w 

6.  Manslaughter  —  indictment  —  juror  —  evidenoe  —  photographs— 
exceptions.]  Imperfections  in  the  form  of  an  indictment  which  do  not 
tend  to  prejudice  the  rights  of  the  defendant  upon  the  merits  cannot  affect 
the  indictment  or  the  judgment  thereunder.  Code  Crim.  Pro.,  §  285.  On 
examination  by  the  district  attorney  a  juror  testified. that  he  knew  of  no 
reason  why  he  could  not  render  an  impartial  verdict  upon  the  evidence.  In 
answer  to  the  prisoner's  counsel  he  stated  that  he  had  read  in  the  newspapers 
about  the  occurrence,  but  had  formed  no  opinion  as  to  the  ^uilt  or  innocence 
of  the  prisoner ;  that  his  mind  was  free  from  any  impression  m  regard  thereto, 
but  that  he  was  of  the  opinion  from  what  he  had  read  that  the  catastrophe 
was  the  result  of  culpable  negligence  on  the  part  of  some  one,  and  that  it 
would  require  evidence  to  remove  the  impression.  Held^  a  competent  juror. 
Another  juror  testified  that  from  reading  the  papers  he  had  formed  an  opin- 
ion as  to  the  guilt  or  innocence  of  the  prisoner  which  would  require  evidenoe 
to  remove ;  but  in  substance  that  he  could  go  into  the  jury  box  and  rendo* 
an  impartial  verdict  upon  the  evidence  without  being  influenced  by  sudi 
opinion.  Hdd^  a  competent  juror.  Defendant  was  indicted  for  manslaughter 
in  the  second  degree,  for  negligently  constructing  a  building  with  inferior 
materials,  causing  it  to  fall  and  producing  the  death  of  a  human  being.  Upon 
the  trial  the  court  admitted  in  evidence,  against  defendant's  objection, 
portions  of  the  brick  and  mortar  taken  from  the  fallen  building.  Htld^  that 
the  evidence  was  competent.  A  new  trial  ought  not  to  be  granted  where  an 
exception  is  well  taken  unless  the  iury  could  have  been  unfavorably  influenced 
by  the  evidence  admitted  under  it,  nor  when  the  party  excepting  has  by  his 
own  course  of  examination  destroyed  the  force  of  his  objecrion.  Photo- 
graphic scenes  of  a  fallen  building  are  admissible  in  evidence  to  aid  a  jury  in 
applying  the  evidence  in  reference  to  it.  The  court  may,  in  its  discretion, 
allow  the  jury  to  visit  and  view  the  premises,  but  it  is  not  bound  to  do  so. 
A  stipulation  between  counsel  to  the  effect  that  a  general  exception  should 
give  the  defendant  the  benefit  of  a  particular  exception  to  any  part  of  the 
charge  will  not  avail.     Peoi>le  v.  BuddeTisieck,  N.  Y.,  324. 

6.  Penal  Code,  §  87  — deatn  following  attempt  to  procure  abortion.] 
Section  87  of  the  Penal  Code  took  the  crime  of  causing  death  by  an  attempt 
to  procure  abortion  out  of  the  class  designated  as  murder,  and  made  it  a 
felony  of  lesser  grade,  and  prescribed  the  punishment  of  it.  Hence,  no 
penalty  therefor  can  be  inflicted,  or  any  thing  oe  done  in  punishment  thereot 
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otherwise  than  as  directed  by  that  section.  CommanweaUh  of  Penmyhcmia  y. 
JiaUing,  Penn.,  168. 

Indiotment  — place  — game  law.]  An  indictment  for  killing  deer  in 
violation  of  the  game  law  alleged  the  palace  of  killing  to  be  "  at  a  eore  north 
of  numbers  two  and  three  in  range  six  in  said  county  of  Franklin."  Held 
sufficient.     StaU  v.  Xi%,  Me.,  671. 

Flea  in  abatement  — duplicity— general  demurrer.]  A  plea  in 
abatement  must  be  certain  to  every  intent ;  and  it  must  stand  or  fall  on  its 
own  allesations,  unless  there  be  an  express  reference  to  the  indictment ;  thus 
it  was  hud^  on  general  demurrer  to  a  plea  purporting  to  raise  the  disqualifi- 
cation of  one  of  the  grand  jurors,  and  the  illegality  of  the  organization  of  the 
grand  jury,  that  the  plea  was  bad,  in  that  it  was  not  properly  alleged  that  the 
objectionable  grand  juror  acted  with  the  panel  in  finding  the  indictment ;  in 
that  the  allegation,  that  he  was  not  *'  a  legal  voter  of  the  county,"  was  lack- 
ing in  certainly  as  to  what  county;  in  that  the  allegation,  that  he  was  not  one 
of  the  **  judicious  men  of  the  county,"  that  the  panel  did  not  constitute  a 
legal  grand  jury,  present  conclusions  of  law;  that  the  mere  reference  in  plea 


to  '*  said  indictment "  did  not  show,  except  by  inference,  what  indictment 
had  been  pleaded  to ;  and  that  duplicity  could  be  reached  by  general  de- 
murrer.    State  V.  EhMfry,  Vt.,  626. 

9.  Jeopardy.]     The  trial  had  commenced  and  the  evidence  nearly  in,  when 

one  of  the  jurors  was  taken  sick  and  the  panel  was  thereupon  discharged. 
HM^  that  the  prisoner  had  not  been  in  jeopardy.    Id. 

10.  Circumstantial  evidence.]  The  respondent  was  charged  with  burning  a 
iMum;  and  it  was  claimed  that  he  was  hostile  to  the  husband  of  the  owner  of 
the  bam.  Htld,  that  circumstantial  evidence  was  admissible  to  show  that  the 
respondent  knew  that  the  husband  had  cattle  in  the  bam  when  it  was 
bumed  —  to  prove  a  motive.    Id. 

11.  Good  character.]  Proof  of  good  character,  by  the  rules  of  evidence,  is 
limited  to  general  reputation,  and  more  is  matter  of  favor.    Id. 

12.  Pleading  —  peijury  —  voter.]  An  indictment,  charging  the  respondent 
with  perjury  committed  before  the  board  of  civil  authority  in  his  attempt  to 
^t  his  name  on  the  check-list  of  voters,  is  fatally  defective,  if  the  jurisdic- 
tioh  of  the  board  is  not  set  forth  with  certainty;  and,  if  it  is  not  alleged  that 
he  was  not  legally  entitlecl  to  vote,  nor  to  have  his  name  on  the  list;  thus 
where  the  allegations  were  that  the  board  was  in  session  to  hear  challenges  to 
the  qualifications  of  persons  whose  names  were  on  the  list,  and  all  alterations 
to  be  made  in  the  list,  and  that  the  respondent  appeared  and  requested  to 
have  his  name  added  to  the  list,  it  was  hdd  that  there  was  no  sufficient  alle- 
fi»tion  that  the  board  had  authority.     Stait  v.  McGone,  Vt.,  716. 

18.  Polygamy  —  evidence.]  On  the  trial  of  the  husband  for  polygamy,  evidence 
of  lewd  conduct  of  the  alleged  wife  is  not  admissible  to  contradict  her  testi- 
mony as  to  the  marriage.  Some  time  after  the  alleged  marriage  the  wife, 
while  on  the  street  with  a  companion,  was  requested  by  the  defendant's  sister 
to  come  into  the  house,  when  she  answered,  *^  I  will  not;  I  have  aright  to  do 
as  I  have  a  mind  to,"  and  the  defendant  offered  to  prove  that  her  companion, 
at  the  time  she  made  the  remark,  was  &  lewd  woman,  but  the  evidence  was 
excluded.  Held  error;  that  the  character  of  her  companion  was  competent 
as  aiding  in  the  construction  of  the  ambiguous  answer.  Commonwealth  y.  Lee^ 
Mass.,  681. 

14.  Charging  rape  and  assault  with  intent  to  commit  rape  —  verdict  on 
one  count.]  An  indictment  contained  two  counts,  the  first  charging  the 
commission  of  the  crime  of  .rape,  and  the  other  charging  an  assault  with 
intent  to  commit  a  rape ;  the  jury  found  a  verdict  of  **  guilty  of  the  charge  in 
the  first  count."  Held,  that  a  motion  in  arrest  would  not  be  granted  on  the 
ground  that  the  jury  had  not  found  on  both  counts  in  the  indictment.  Stevens 
V.  StaU,  Md.,  859. 

16.  Bape.]  Under  an  indictment  charging  the  defendant  with  an  assault  upon 
a  female  child  under  the  age  of  ten  years,  with  the  intent  feloniously  to 
unlawfully  and  carnally  know  and  abuse  the  said  child,  it  is  no  defense  that 
the  acts  done  by  the  defendant  were  done  without  force  or  violence,  or  with 
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the  consent  of  the  child.  In  Massachusetts  the  offense  of  onlawfully  and 
carnally  knowing  and  abusing  a  female  child  under  the  age  of  ten  yean  is 
rape.  Where  the  crime  of  rape  upon  a  female  child  under  the  age  of  ten 
years  is  charged,  by  carnally  knowing  and  abusing  her,  it  is  not  necessaiy  to 
aver  or  prove  that  the  acts  were  done  against  her  will  or  without  her  consent 
Commonwealth  v.  Eoosndl,  Mass.,  456. 
16«  Beoognizanoe  —  suretieB  —  indiotment.]  When  the  terms  of  therecog- 
nizance  bind  the  principal  to  appear,  and  answer  a  specific  charge,  and  not 
to  depart  without  leave  of  the  court,  failure  to  appear  when  regularly 
called  constitutes  a  breach  of  the  recognizance ;  and  it  is  no  defense  to  an 
action  against  his  sureties  on  the  recognizance,  for  his  failure  to  appear,  that 
he  was  not  indicted  for  the  same  offense  as  that  set  forth  in  the  complaiDt 
and  for  which  the  recognizance  bound  him  to  appear  and  answer.  Common- 
wealth V.  Teevens,  Mass.,  887. 

17.  Sale  of  liquor  to  minor  as  agent.]  A  contract  for  a  sale  of  intoxicating 
liquor  made  with  a  minor,  as  the  agent  of  a  disclosed  principal,  is  a  sale  to 
the  minor,  for  the  use  of  another  person,  within  the  meaning  of  Public  Stat- 
utes, chapter  100,  section  9,  and  it  may  be  so  alleged  in  the  eomiplaint  The 
person  for  whose  use  the  sale  was  made  need  not  be  alleged.  (hmmonweatA 
V.  O'Leary,  Mass.,  442. 

18.  Venire  —  juror.]  There  is  no  express  statutory  requirement  in  this  State 
that  the  town  clerk  or  selectmen  should  certify  in  wnting  the  names  of  &e 
jurors  drawn  by  them.  The  court,  therefore,  will  not  set  aside  a  verdict  on 
the  ground  that  the  venire  contained  no  certificate  of  such  officers  that  the 
persons  summoned  by  the  constable  had  been  drawn  as  jurors.  CommoMmiJSL 
V.  Besse,  Mass.,  461. 

19.  Validity  of  complaint  for  violation  offish  laws,  act  1885,  chapter  468.  &4iki. 
Adams,  Me.,  635. 

20.  Siinday  — <*work  of  neoessity"  — barber  shop.]  Keeping  open  a 
shop  or  work-house  on  Sunday  for  the  purpose  of  doing  business  with  the 
public  indiscriminately  is  an  offense  in  itself.  Pub.  Stats.,  chap.  98.  §  1 
The  fact  that  the  business  performed  therein  is  "  work  of  necessity  or  charity" 
does  not  justify  the  keeping  open  of  a  shop  or  work-house  on  the  Lord^s  day. 
So  held  in  reference  to  a  barber  shop.     Commonwealth  v.  Deastra^  2  ass.,  S50. 

8eeBik&TAXDY\  Intoxicatino  Liquors. 
CUSTOM. 
See  Banks  and  Banking;  Contkact. 
DAMAGES. 
Proximate  and  remote  —  when  question  for  oonrt.]  In  an  action  for  dam- 
ages, the  question  of  proximate  and  remote  cause  is  for  the  jury,  but  when 
the  facts  are  not  disputed  the  court  may  determine  it     Two  horses  and  a 
sleigh,  belonging  to  A.,  were  being  driven  alon^  a  public  road  by  a  serrant 
of  A.,  the  sleigh  being  dragged  upon  a  pile  of  ashes  was  overturned,  tbehozaes 
ran  off,  and  the  following  day  were  found  five  miles  distant  from  the  place  of 
accident,  upon  a  railway  track,  dead.     A.  brought  suit  against  the  township 
for  damages,  alleging   the  proximate  cause  of  the  accident  to  be  the  neg- 
ligent maintenance  of  the  highway.     On  the  trial  A.  did  not  show  that  the 
flight  of  the  horses  was  continuous  from  the  time  of  the  overturning  of  the 
sleigh  till  their  death.     On  behalf  of  the  township  a  point  as  follows  was 
submitted :   **  It  being  an  admitted  fact  in  this  case,  that  the  horses  wm 
killed,  not  on  the  township  road,  but  on  the  Lehigh  Valley  railroad  by  a 
moving  locomotive  —  not  owned  or  controlled  by  the  township  —  which  ran 
upon  and  killed  them,  the  negligence  of  the  township,  if  any,  was  not  the 
proximate,  but  the  remote  cause  of  the  killing  of  the  norses,  and  tiie  plaintiff 
cannot  recover  their  value  in  this  action.**    Hold,  the  point  should  have  been 
affirmed  without  qualification.   Township  of  West  Mahanoy  v.  Watson,  Peim.,  76. 
See  Nboliobncb,  768 ;  Trespass,  28. 

DEBTOR  AND^CREDITOR. 
1.  A  consideration,  sufficient  to  support  a  contract,  may  be  defined  to  be,  either 
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a  benefit  accruing  to  the  promisor,  or  a  loss  or  disadvantage  sustained  by  the 
promisee.  A  promise  by  a  creditor  to  forgive  or  relinquish  part  of  his  debt, 
on  the  payment  of  the  other  part  in  money,  is  without  consideration  and  void. 
But  if  a  creditor  agrees  to  rehnquish  a  part  of  his  debt,  on  receiving  a  new  or 
an  additional  security  on  the  balance,  or  if  he  agrees  to  receive  a  chattel,  of 
less  value  than  his  debt,  in  satisfaction  of  his  debt,  his  promise  will  have  the 
support  of  a  good  consideration,  and  will  be  held  to  be  valid.  The  payment 
of  taxes  which  are  a  lien  on  mortgaged  premises,  by  a  mortgagor,  may  be  a 
good  consideration  for  a  promise  oy  a  mortgagee  holding  a  mortgage  stand- 
ing subsequent  to  the  taxes,  to  relinquish  part  of  his  mortgage  debt.  Day  v. 
Gardner,  N.  J.,  749. 
2.  Compromise  agreement  —  promissory  note  — illegal  oontraot.]  An 
agreement  of  compromise  for  a  certain  percentage,  in  case  all  other  unsecured 
creditors  would  siffn  the  agreement,  has  no bindmgeffect  upon  the  signers  in 
case  of  failure  of  all  unsecured  creditors  to  sign.  When  there  is  an  indebted- 
ness existing  between  two  parties  growing  out  of  a  valid  agreement,  and 
they  enter  into  a  new  and  unlawful  agreement  in  respect  to  the  same,  to  carry 
out  which  the  debtor  gives  to  the  creditor  his  promissory  note,  and  the  debtor 
afterward  repudiates  the  note  as  illegal,  the  creditor  may  still  maintain  an 
action  against  the  debtor  upon  the  original  agreement.  Walker  v.  MapOy 
Mass.,  454. 

DEED. 

1.  Parol  evidence  to  show  mortgage —  trust.]    To  convert  a  deed  absolute 

on  its  face  into  a  mortgage  by  parol  testimony,  such  testimony  must  be  clear 
and  specific,  of  a  character  such  as  will  leave  in  the  mind  of  a  chancellor  no 
hesitation  or  doubt,  and  failing  this,  the  effort  to  impeach  the  legal  character 
of  the  deed  must  be  regarded  as  abortive.  A  mortgage  is  essentially  a  pledge 
or  security^  and  is  distinguishable  from  a  trust  in  this  only,  that  the  property 
described  m  it  is  to  revert  to  the  mortgagor  on  the  discharffe  of  the  obliga- 
tion for  the  performance  of  which  it  was  pledged.  Appecu  of  Lance,  Penn., 
202. 

2.  Answer  and  proofk —attorney  and  client  —  fraud.]  Mr.  E.  as  solicitor 

agreed  with  Mrs.  C.  to  defend  certain  suits,  for  which  she  agreed  to  give 
him  half  of  all  the  property  or  money  that  should  be  recovered ;  the  defense 
entered  failed,  and  the  property  was  all  rescued  from  Mrs.  C.  by  judgment ; 
Mr.  E.  procured  Mrs.  C.  to  execute  and  deliver  to  him  a  deed  for  one-half  of 
other  property  which  she  owned,  without  question,  representing  to  her  that 
it  was  for  his  compensation  under  the  agreement.  Beld,  that  such  deed  is 
fraudulent  and  void  both  in  law  and  in  fact.    Cleine  v.  Englebrecht,  N.  J.,  406. 

8*  Evidence  —  subsequent  declarations  of  grantor.]  After  a  conveyance 
of  real  estate,  the  declarations  of  the  grantor  in  disparagement  of  his  grant, 
made  in  the  absence  of  the  grantee,  are  not  admissible  in  evidence  against 
the  grantee.     Chase  v.  Horton,  Mass.,  865. 

4«  Mor^^age  —  equity  of  redemption  —  ejectment  —  innocent  pur- 
chaser for  value  —  improvements  —  notice  —  estoppel.]  A.,  by  a 
deed  absolute  upon  its  face,  conveyed  to  B.  certain  real  estate,  and  paid  B. 
rent  for  it  whilst  he  held  the  title ;  three  years  later  B.  conveyed  the  same 
premises  to  C,  who  notified  the  occupying  tenant  to  leave,  which  notice  was 
complied  with ;  C.  then  received  the  key  of  the  purchased  property  from  A., 
who  resided  in  the  adjoining  house,  and  moved  in;  for  twenty  years  C. 
resided  on  the  premises,  and,  during  that  time,  with  the  knowledge  of  A., 
made  valuable  improvements;  pending  all  that  period  A.  and  0.  were  visit- 
ing acquaintances;  and  A.  knew  of  the  sale  to  0.,  but  at  no  time  laid  claim 
to  the  property.  After  the  expiration  of  twenty  years  from  C.'s  entering 
into  possession,  A.,  alleging  the  deed  to  B.  was  but  a  mortgage,  brought  an 
action  of  ejectment  to  enforce  her  equity  of  redemption.  JS^a,  the  circum- 
stances called  for  the  trial  jndge  to  give  binding  instructions  to  find  for  the 
defendant.    Pancake  v.  Oauffman,  Penn.,  802. 

6*  Name  of  grantee  —  presumption.]  The  production  of  a  deed  by  Melissa 
A.  Andrews,  from  her  deceased  husband  ana  running  to  Mercy  A.  Andrews, 
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raises  no  presumption  that  it  was  delivered  to  her  as  her  deed  by  the  grantor. 
Andrews  v.  Dyer,  Me.,  855. 

DEFAULT. 
Writs  of  error  —  petition  for  review*-  practice.]  A  default  admits  aD 
facts  well  pleaded  in  a  declaration.  Where  judgment  is  rendered  on  default^ 
if  the  defendant  would  deny  the  facts  declared  his  remedy  is  by  petition  for 
review  and  not  by  writ  of  error.  To  sustain  a  writ  of  error  for  an  error  in 
law,  the  error  must  appear  by  an  examination  of  the  record.  Where  judg- 
ment on  default  has  been  rendered  in  an  action  in  the  name  of  an  assignee, 
a  writ  of  error  to  reverse  the  same  will  not  be  granted  on  the  ground  that  no 
assignment  of  the  claim  sued  was  filed  in  the  action.  Hanmm  y.  Woody  Me., 
856. 

See  Pbacticb,  866. 

DELIVERY. 
See  Nbootiablb  iNSTRUMXirr,  18. 
DEVISE. 
See  Will,  650. 
DISTRIBUTION. 
A  division  of  an  intestate  estate  made  in  writing  among  the  heirs  and  next  of  kin, 
all  being  of  affe  and  all  joining,  but  not  *'nuuie,  executed  and  acknowledged 
like  a  deed  of  land,''  as  required  by  Gkneral  Statutes,  page  872,  section  6,  aad 
not  filed  and  recorded  in  the  probate  court,  does  not  supersede  or  prednde  i 
regular  probate  decree  ordering  a  distribution  of  the  estate.    A  distribatKm 
will  not  be  set  aside  where  the  only  obiection  thereto  is  that  the  amoont  wts 
not  large  enough ;  the  distribution  may  be  good  so  far  as  it  goes,  and  a  further 
order  of  distribution  made  of  the  remainder.    Dickinson's  Appoaly  Conn^  51 L 

DURESS. 
Threats  of  prosecution.]    It  is  not  duress  for  one  who  believes  that  he  has 
been  wronged  to  threaten  th6  wrong-doer  with  a  civil  suit.    And  if  the  rule 
includes  a  violation  of  the  criminal  law,  it  is  not  duress  to  threaten  him  with 
a  criminal  prosecution.     Hilborn  v.  Bueknamy  Me.,  642. 

EJECTMENT. 

1.  Fraud,  actual  and  constructiye.]    Judgment  creditors  pressing  the  owner 

of  an  equitable  title  —  part  of  the  purchase-money  being  paid  —  he  confessed 
a  judgment  to  the  legal  owner  in  an  amicable  action  of  ejectment,  and  the 
latter  obtained  possession  under  an  habere  faeias.  The  equitable  owner's  into^- 
est  was  sold  and  bought  in  by  his  judgment  creditor,  who  brought  ejectment* 
alleging  that  the  confession  was  fraudulent  and  void  as  to  him.  SM,  that 
there  being  no  actual  fraud  in  the  case,  fraud  would  not  be  presumed  from 
the  above  circumstances.     Stevens  v.  Brotcn,  Penn.,  221. 

2.  Nonsuit— possession  in  defendant  must  be  shown.]    It  is  props  to 

nonsuit  a  plaintiff  in  an  action  of  ejectment,  who,  on  the  trials  fails  to  show 
the  defendant  in  possession.     Mclntyre  v.  Wing  et  J^,  Penn.,  228. 

See  Dbbo,  802. 

EMINENT  DOMAIN. 
See  Etidbncb. 
EQUITY. 
1.  ]Qjectment — title  —  purchase-money — tender — firaud  —  vendee  — 
contract.]    In  an  ejectment  founded  on  an  equity  only,  the  plaintiff  to  be 
entitled  to  recover  must  not  only  tender  the  money  before  action  is  instituted, 
but  must  have  it  in  court  to  be  paid  in  the  event  of  a  verdict  in  his  favor; 
this  rule,  however,  does  not  apply  when  the  equitable  owner  by  the  tarn  of 
his  contract  is  entitled  to,  or  by  consent  is  once  fairly  put  into,  the  pooscocion 
under  his  title,  and  by  force,  fraud  or  other  illegal  means  is  ousted  ther^roB. 
A.  and  C.  agreed  in  writing  to  purchase  together  certain  lands,  the  legal  title 
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to  be  vested-in  A.,  one-half  for  his  own  use  and  the  other  half  for  the  use  of 
C,  A.  to  convey  the  one-half  in  trust  to  each  person  as  C.  might  designate, 
provided  the  purchase-money  for  the  interest  oi  C.  be  paid  to  A.,  his  heirs 
and  assigns  before  the  execution  of  a  deed.  D.,  a  coal  company,  became 
invested  with  the  absolute  title  to  A.'s  half  and  the  legal  title  to  C.^s  half 
according  to  the  terms  and  conditions  of  the  contract;  later,  E.,  who  as  a 
purchaser  claimed  title  to  the  undivided  interest  of  C,  brought  an  action  of 
ejectment  against  D.  to  recover  that  interest.  On  the  trial  the  plaintiff  con- 
sented that  the  purchase-money  had  been  paid  over  by  G.  to  A.  in  the  shape 
of  notes,  which  had  been  paid,  and  that,  therefore,  the  plaintiff  was  entitled 
to  a  conveyance  and  to  possession.  On  the  part  of  the  defendant  it  was  con- 
tended 0.  had  in  the  making  of  the  settlement,  upon  which  the  notes  were 
founded,  been  guilty  of  a  gross  fraud.  Hdd,  that  D.  stood  in  the  place  of  A. 
invested  with  his  rights.  Held,  also,  that,  if  the  fraud  of  C.  had  entered  into 
the  contract  itself  at  its  execution  by  A.  and  C,  a  court  of  equity  would  not 
afford  a  remedy  for  its  enforcement  in  favor  of  E.,  if  it  affected  only  the  per- 
formance D.  could  not  be  compelled  to  yield  the  possession  until  the  purchase- 
money  had  been  paid.  Ome  v.  Kittanning  Coal  Co.,  Penn.,  798. 
2.  Judgment  creditor  —  conoealed  property  —  title  of  real  estate  in 
daughter's  name.]  A  judgment  creditor  may  maintain  a  suit  in  equity 
against  the  debtor,  and  any  person  holding  the  title  to  the  debtor's  real  estate 
in  order  to  reach  such  property  for  the  satisfaction  of  the  judgment  debt. 
Where  the  person  holmng  the  title  is  the  daughter  of  the  debtor,  she  may 
be  allowed  a  lien  for  the  money  advanced  by  her  to  her  father,  but  not  for 
her  wages  when  laboring  for  her  father  from  fourteen  to  twenty-one  years  of 
age.     Arigusta  Savings  Sink  v.  Grossman,  Me,,  678. 

ESTOPPEL. 
See  Agency,  744;  Deed,  802;  Landlord  and  Tenant,  764;  Partition,  115. 

EVIDENCE. 

1.  Parol  evidence  is  admissible  to  show  that  the  cause  of  action  of  a  pending  suit 
is  the  same  as  that  of  a  suit  subsequently  begun  for  the  purpose  of  abating 
the  same.     Damon  v.  Denny,  Conn.,  503. 

2«  In  an  action  by  a  wife  as  administratrix  of  her  husband^s  estate  to  recover  for 
services  rendered,  plaintiff  was  asked  what  proportion  of  her  hiisband^s  time 
was  devoted  to  the  defendant's  business.  The  question  was  objected  to  as 
calling  for  an  opinion.  Meld,  that  the  question  was  competent  as  calling  for 
a  fact.     Johnson  v.  Myers,  N.  Y.,  294. 

8.  Corporate  records  —  as  against  stockholders*]  Corporate  books  are  not 
only  evidence  of  the  corporate  acts  when  those  need  to  be  proved,  but  are  to 
some  extent  evidence  against  the  stockholders  who  are  chargeable  with  a 
knowled^  of  their  contents.    BhJce  v.  Oriswold,  N.  Y.,  330. 

4*  Declarations  —  how  accident  happened*]  In  an  action  to  recover  for 
personal  injuries  to  an  employee  of  defendant,  resulting  in  death.  Under 
objection  and  exception  plaintiff  was  allowed  to  prove  that  after  deceased 
had  been  taken  out  from  under  the  car  by  which  he  had  been  injured,  and 
while  he  was  being  conveyed  to  the  switch-house  by  his  [fellow  employees, 
some  one  asked  hun  how  the  accident  had  happened,  and  he  said :  ^*  I 
pulled  the  pin  and  made  a  grab  for  the  car,  and  there  was  nothing  there  for 
me  to  grab.'*  Another  version  given  by  the  witness  was  that  the  deceased 
said  he  cut  off  the  car  and  made  a  grab  for  the  handle  of  the  car,  and  there 
was  nothing  there  for  him.  Meld,  that  the  declarations  of  the  injured  party 
were  incompetent,  and  the  admission  thereof  was  error.  Martin  v.  New  York, 
etc,,  R.  Co,,  N.  Y..  615. 

5.  Mistake.]     A  paper  which  has  been  voluntarily  produced  and  put  in  evidence 

by  a  defendant  at  the  hearing  in  the  police  court  cannot  afterward  be  with- 
drawn upon  the  claim  that  it  was  put  in  by  mistake.  It  then  becomes  part 
of  the  case,  and  the  superior  court  has  a  right  to  use  it  on  appeal  Common- 
wealth  V.  CorUn,  Mass.,  629. 

6.  Pauper  supplies— accoiint  book  of  deceased  physician.]    In  a  suit 
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for  supplies  furnished  to  a  pauper  of  the  defendant  town,  a  selectman  of  the 
latter  testified  to  having  employed  a  physician  to  attend  upon  the  pauper, 
and  to  his  having  been  afterward  paia  by  the  town,  but  be  could  not  fix  tiie 
date  of  the  attendance,  which  became  important.  UM^  that  entries  upon  the 
account-book  of  the  physician  —  who  has  since  become  mentally  incom- 
petent —  made  in  the  regular  course  of  his  business,  charging  the  town  for 
his  attendance  upon  the  pauper,  with  the  date,  and  crediting  the  town  with 
payment,  were  admissible,  (1)  for  the  purpose  of  showing  the  tinoe  wh^  the 
service  was  rendered;  (2)  to  corroborate  the  testimony  of  the  selectman,  and 
(8)  as  evidence  of  the  fact  that  medical  service  was  rendered.  Tovn  nj 
Briilaewater  v.  Town  of  Boxbury,  Conn.,  494* 

7*  Pleading  —  amendment — foreclosure  —  rents  and  profits.]  When  evi- 
dence has  been  introduced  without  objection  upon  a  matter  necessarily 
involved  in  taking  an  account  between  the  parties,  and  there  is  nothing  to 
indicate  that  either  party  has  been  taken  by  surprise,  or  that  the  matter  bis 
not  been  fully  and  fairly  tried,  there  ought  not  to  be  a  new  trial,  because  the 
pleadings  were  not  in  every  particular  so  specific  as  they  ought  to  have  been. 
Under  Public  Statutes,  chapter  167,  amendfments  to  pleadings  may  be  made 
at  any  time  before  final  judgment.  In  an  action  upon  a  mortgage  note,  where 
the  plaintiff  had  previously  foreclosed  the  mortgage  by  making  entry  for 
condition  broken,  the  defendant  is  entitled  to  have  deducted  from  the  prin- 
cipal and  interest  due  on  the  note  the  annual  rents  and  profits  of  thej^emiaes 
for  three  years  after  the  plaintiff  took  possession.  Aldrich  v.  Aldrieh,  Hass., 
452. 

8*  Belevanoy  of  deposition.]  A.  purchased  property  from  B.  upon  his  rep- 
resentation that  it  was  clear  of  incumbrances,  giving  him  therefor  a  series  of 
judgment  notes;  subsequently  A.  had  to  pay  off  a  hen  against  this  property. 
After  B.  assigned  several  of  these  notes  to  C.,  who  in  turn  assi^ed  the  one 
in  suit  to  D.  In  a  suit  by  D.  against  A.,  heldt  that  the  deposition  of  a  wit- 
ness who  was  present  at  a  conversation  between  A.  and  C.  at  the  time  G. 
bought  two  of  the  notes,  but  not  the  one  in  suit,  to  the  effect  that  he  had  no 
defense  against  these  notes,  was  properly  admitted  in  evidence.  SeoU^.  H<^ 
Penn.,  226. 

0.  Witness  shown  inoompetent  —  evidenoe  struck  out  —  witness^title 
—  trust.]  A.  was  offered  as  a  witness  on  a  trial  and  his  testimony  was 
heard ;  in  the  progress  of  the  case  and  before  the  testimony  was  finished,  the 
incompetency  of  A.  was  disclosed,  whereupon  the  trial  judge  ordered  his 
testimony  to  be  stricken  out,  and  in  the  charge  instructed  the  jury  to  disre- 
gard it.  Ileld,  the  court  had  committed  no  error  in  not  excluding  the  testi- 
mony of  A.  till  his  incompetency  appeared.      Waj*ren  v.  ^9few,  Penn.,  131. 

10. one  party  dead.]  The  rule  that  where  one  of  the  parties  to  a  contract  in 

litigation  is  by  death  denied  the  privilege  of  testifying  in  relation  to  it,  the  pol- 
icy of  the  law  will  close  the  mouth  of  the  other,  does  not  apply  to  actions  involv- 
ing the  title  to  real  estate.  B.,  the  husband  of  C,  bid  off  real  estate  at  a  pub- 
lic sale ;  the  purchase-money  was  applied  by  D.,  who  was  the  brother  of  G. ;  the 
deed  was  made  out  in  the  name  of  C.  as  grantee ;  D.  took  possession  sod 
retained  it  till  his  death.  Held,  that  whether  or  not  a  trust  resulted  to  D. 
depended  upon  a  presumption  of  an  intention  to  that  effect  arising  from  the 
payment  of  the  purchase-money  by  him,  and  as  the  facts  to  raise  the  pre- 
sumption were  shown  by  parol,  of  course  the  presumption  might  be  overcome 
by  parol  evidence  of  an  actual  intention  otherwise.    Id. 

1 1.  Witness---specific  performanoe— unreasonable  oontraot.]  The  defend- 
ant in  a  suit  in  equity  was  made  a  party  as  heir  to  the  plaintiff's  wife.  BeH 
that  the  plaintiff  was  incompetent  as  a  witness.  Where  the  evidence  in  sup- 
port of  a  contract  is  conflicting  and  unsatisfactory  and  the  contract  itsdf 
unreasonable  equity  will  not  decree  specific  performance,  ffiggiiu  v.  Btdlttt 
Me.,  667. 

12«  EiQinent  domain— U.  arsenate  doouments.]  United  Btates  senate 
documents,  containing  chief  eng^neer^s  reports,  transmitted  to  the  senate  by 
the  secretary  of  war,  and  ordered  bv  that  body  printed,  are  not  admissible  in 
evidence  in  a  proceeding  to  assess  damages  for  land  taken  by  a  railroad  corn- 
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pany  for  the  purpose  of  showing  that  the  petitioners  were  benefited  by  the 
Duilding  of  the  defendant's  road.  Cushing  v.  Nantctsket  Beach  B,  R.  Co.j  Mass., 
868. 
18.  When  a  written  contract  is  complete  in  all  its  parts*  requiring  nothing  more  to 
make  it  plain  and  intelligent,  parol  evidence  is  inadmissible  to  add  to,  contra- 
dict or  vary  its  terms.  An  objection  to  a  conversation  offered  for  such  a  pur- 
pose as  immaterial  and  improper,  and  calling  for  a  conclusion  of  the  witness, 
IS  sufficient  to  raise  the  question  of  its  admissibility.  When  the  objection  to 
evidence  could  not  be  obviated  by  any  means  within  the  power  of  the  party 
offering  it,  a  general  objection  is  sufficient  to  raise  the  question  of  its  admis- 
sibility. The  fact  that  a  written  contract  is  unenforceable  by  reason  of  some 
vice  expressed  in  it  does  not  authorize  the  introduction  of  parol  evidence  to 
eliminate  such  objection.  It  is  only  where  the  contract  is  obviously  incom- 
plete and  imperfect  by  reason  of  the  absence  of  some  provision  which  it  is 
apparent  that  the  parties  must  have  contemplated  as  a  part  thereof,  that 
parol  evidence  may  be  admitted  to  supply  the  defect.  Holcombe  v.  Munsanj 
N.  Y.,  668. 

EXECUTION. 
Time  to  return — prooeedings  stayed.]  An  injunction  issued  by  a  United 
States  court,  staying  a  sheriff^s  proceedings  under  an  execution,  operates  to 
extend  the  time  in  which  he  is  bound  to  make  return  thereto  by  as  many 
days  as  he  is  under  stay.  Antonia  Brass  and  Copper  Co,  v.  Cornier ^  N.  Y., 
300. 

EXECUTOR  AND  ADMINISTRATOR. 

1.  Laohes  on  part  of  benefloiaries  in  asking  to  have  fUnds  tamed  over 

to.]     Lochwood  V.  BrarUly,  N.  Y.,  292. 

2.  Nominal  party  — trover — contract.]    In  an  action  of  trover  by  an  exec- 

utor for  the  value  of  certain  personal  property  belonging  to  the  estate  of  the 
testator,  the  fact  that  the  plaintiff  is  a  nominal  party  only  can  be  shown  by 
the  probate  records.  After  a  demand  and  refusal  trover  may  be  maintained, 
though  the  defendant  had  given  the  plaintiff  a  written  agreement  to  keep  the 
property  in  controversy  free  of  expense,  **  and  to  deliver  to  him  on  demand 
such  ...  as  I  admit  to  be "  his  property,  and  to  keep  the  balance 
**  until  such  time  as  the  question  of  title  is  settled."    Buck  v.  Bichf  Me.,  858. 

8.  Removal  — improvidence  and  drunkenness.]    Matter  of  Cady^s  Estate, 
N.  Y.,  658. 

4«  Trustee  —  accounting—  surrogate's  decree.]  The  rule  that  an  executor 
or  trustee  residing  in  this  State  and  deriving  his  authority  from  a  will  exe> 
cuted  and  admitted  to  probate  here  cannot  invest  trust  funds  in  mortgages 
on  real  estate  situated  out  of  the  State  has  some  exceptions.  The  trustees 
sold  land  belonging  to  the  estate  situated  in  the  State  of  New  Jersey.  Not 
being  able  to  obtain  cash  they  took  a  first  mortgage  upon  the  property  and 
invested  the  trust  funds  in  the  mortgage  which  was  supposed  at  the  time  to 
be  ample  security.  It  turned  out  that  owing  to  a  defect  in  the  title  of  the 
property  the  mortgage,  upon  foreclosure  thereof,  realized  less  than  the 
amount  of  the  trust.  Hdd^  that  the  case  came  within  an  exception  to  the 
rule  above  stated,  and  that  tlie  trustees  could  not  be  held  personally  liable 
for  the  deficiency  for  having  invested  the  trust  funds  in  a  mortgage  on  prop- 
erty out  of  the  State.  The  decree  of  a  surrogate  upon  a  final  accountings 
after  citations  personally  served  upon  all  the  parties  interested,  is  conclusiTe 
upon  such  parties  so  long  as  it  remains  unreversed.  Benton  v.  8tar\forcL 
N.  Y.,  677. 

6.  Acting  executor  —  compensation  —  onus  proband!.]  When  a  sum  of 
money  is  decreed  to  two  persons  jointly  and  one  of  them  claims  more  than 
a  moiety  thereof,  he  takes  on  himself  the  burden  of  proving  in  some  manner 
his  right  thereto.  A.,  B.  and  C.  were  executors  of  the  last  will  of  D.  A.  was 
the  acting  executor;  upon  a  settlement  $2,700  commission  was  allowed, 
whereupon  the  representatives  of  B.,  deceased,  brought  assumpsit  against  A. 
to  recover  one-third  thereof.  A.  claimed  that,  as  he  had  performed  all  the 
Vol.  VIU.— 115 
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labor  iDcident  to  the  executorship,  he  was  entitled  to  a  g^reater  compenaatioD 
than  either  of  his  co-executors.     Ileld^  the  burden  of  proof  rested  upon  him 
to  establish  his  position.     Shaw  y.  BetU^  Penn.,  174. 
Verbal  promise  to  pay  legacy.]    See  Statutjc  op  Frauds,  60. 

EXEBiPTION. 

1.  Widow's  $800.]    A  widow  is  not  entitled  out  of  the  proceeds  of  a  sheriff's 

sale  of  mortgaged  premises  to  the  $300  exemption  given  by  the  act  of  14th 
April,  1851,  in  preference  to  her  husband's  mortgage.  A.  recovered  judg- 
ment against  B.  who  owned  a  piece  of  land ;  later  B.  gave  to  C.  a  mortgage 
upon  the  land ;  B.  died  leaving  a  widow,  who  elected  to  take  for  the  use  of 
herself  and  children  $800  of  real  estate ;  the  land  bound  by  the  judgment 
and  mortgage  was  accordingly  set  apart  for  her.  In  course  of  time  the  land 
was  sold  under  proceedings  upon  the  mortgage.  HddL,  that  C.  took  the 
fund  realized  from  the  sale.  Kaviffman  v.  Susqttehanna  BuUdiTig  and  Loan 
Aftsofiationy  Penn.,  119. 

2.  Widow's  exemption.]    When  a  widow  in  her  claim  of  exemption  has  in 

her  life-time  specified  the  particular  property  which  she  elected  to  retain,  her 
legal  representatives,  in  the  distribution  of  the  husband's  estate,  will  be 
restricted  to  the  designation  made  by  the  widow.  A.  died  seized  of  an 
estate  of  $109.34  in  cash,  as  also  bonds,  notes,  mortgages,  household  goods, 
etc. ;  B.,  his  widow,  elected  to  retain  $300  out  of  his  estate  in  cash;  oefore 
any  of  the  securities  or  household  goods  were  converted  into  money  B.  died, 
JMd,  that  her  legal  representatives,  in  their  claim  for  payment  of  the  sum 
elected  to  be  retained  by  B.,  should  be  restricted  to  the  $109.34.  A  will 
must  be  construed  so  that  every  clause  may  take  effect,  if  such  be  possible. 
No  part  will  be  rejected  as  repugnant  if  any  fair  and  reasonable  construction 
can  be  given  to  the  whole  which  will  render  every  part  effective.  YHiere  a 
will  leaves  the  mode  of  distribution  doubtful,  the  court  will  apply  the  prin- 
ciple of  the  statute  of  distribution.  A  will  contained  bequests  as  follows: 
'*  Item.  — I  give  and  bequeath  to  my  beloved  wife,  Elizabeth  Housel,  all  my 
household  furniture  or  goods  during  tlie  term  of  her  natural  life,  and  direct 
that  no  security  be  required  from  her  for  the  same,  and  I  also  give  and 
bequeath  unto  my  said  wife,  Elizabeth  Qousel  (after  my  just  debts  and  fune- 
ral expenses  shall  have  been  paid  and  fully  settled  by  my  executor),  the  one- 
third  of  my  personal  estate  to  her  own  use  and  benefit  absolutely ;  the  hoose- 
hold  furniture  shall  not  be  included  in  the  appraisement  of  my  personal  estate 
as  aforesaid.^*  *^  Item.  —  As  I  hold  judgments  against  my  said  wife,  Elizabeth 
Housel,  which  are  entered  up  in  the  court  of  common  pleas  of  Northumber- 
land county  against  the  property  which  I  now  occupy,  it  is  my  will  and  I  so 
direct  that  no  part  of  said  judgments  shall  be  collected  by  my  executor  or 
heirs  from  my  said  wife,  Elizabeth  Housel^  dnring  the  term  of  her  natortl 
life,  but  the  same  shall  be  kept  revived  as  a  lien  against  her  property  afore- 
said, until  after  her  decease,  and  after  her  death  the  proceeds  thereof  shall  be 
divided  equally  among  my  surviving  children  and  the  children  of  such  as 
are  deceased,  the  said  children  of  such  of  my  children  as  are  deceased  to  take 
the  share  of  their  respective  parents.*'  Held,  the  testator  had  intended  an 
appraisement  of  his  estate,  except  as  specifically  provided,  and  a  distribution 
upon  the  basis  of  the  appraisement,  the  widow  taking  her  full  share.  Appeal 
of  Finney y  Executor^  Etc.,  Penn.,  157. 

FALSE  REPRESENTATIONS. 
Husband  and  wife*]  The  plaintiff  while  rising  with  her  husband  was  iniured 
by  the  horse  running  away  and  throwing  her  from  the  carriage.  Thenorse 
had  eighteen  days  l^fore  been  purchased  hj  the  husband  of  the  defendant 
as  a  gentle  and  kind  animal  and  good  familv  horse.  It  appeared  that  the 
defendant  understood  that  the  horse  was  to  be  used  by  the  husband  in  bis 
business,  and  did  not  know  that  it  was  being  purchased  for  the  plaintiff,  or 
for  the  use  of  the  plaintiff.  Heldy  that  the  defendant  was  not  liable  for  tbe 
injuries  to  the  plaintiff  because  of  his  false  representations  to  her  husband. 
Ca/rUr  v.  Ha/rden,  Me.,  661. 
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FORECLOSURE. 
8ee  EviDENOB,  452 ;  Rbcbitbr,  624. 
FOREIGN  ATTACHMENT. 
Quashing  writ.]    The  power  of  quasbiDg  writs  is  limited  to  proceedings  that 
are  irregular,  defective  or  improper.     If  it  appears  on  the  face  of  the  record 
that  foreign  attachment  proceedmgs  are  yoid  or  grossly  irre^ar,  or  if  it  can 
be  clearly  shown  that  a  valid  cause  of  action  does  not  exist  m  that  form,  the 
court  may,  on  motion  of  the  defendant  or  of  the  garnishee  in  his  behalf, 
quash  the  writ.     8Ud  v.  Goodwin^  Penn.,  578. 

FRAUD, 
tn  purohase  of  goods.]  The  inability  of  the  officer  to  discover  foods  which 
had  been  fraudulently  obtained  by  the  defendant  justifies  the  nirther  infer- 
ence that  they  had  been  fraudulently  concealed  or  disposed  of  by  him  for  the 
purpose  of  preventing  the  true  owner  from  recovering  their  possession.  FUeh 
V.  McMahan,  N.  Y.,  691. 

8ee  DsED,  406;  Pbaotice,  817;  Mabbiaoe,  224. 

GAMING. 
Playing  cards  for  beer  to  be  purchased  and  paid  for  by  the  [loser  is  gaming. 
Brown,  v.  BtaU,  N.  J.,  708. 

GRANTOR  AND  GRANTEE. 

1.  Mortgagor  and  mortgagee  —  landlord  and  tenant.]    Plaintiff's  grantor 

had  acquired  his  title  to  the  premises  in  question  by  entry  under  a  mortgage 
which  had  been  assigned  to  him  as  collateral  security.  The  defendants 
claimed  that  this  sale  was  invalid  on  the  ground  that  the  holder  of  a  mort- 
gage as  collateral  security  could  not  alone  execute  the  power  of  entry  and 
sale  thereunder.  Heild^  that  as  against  the  defendants,  wno  were  tenants  and 
showed  no  title,  it  was  immaterial  whether  the  sale  was  good  or  not  inas- 
much as  the  deed  to  the  plaintiff  operated  as  an  assi^ment  to  him  of  the 
mortgage  under  which  the  entry  was  made.  When  a  Ime  runs  across  a  road 
and  then  runs  "by  the  said  road  on  the  easterly  and  northerly  side  thereof," 
the  boundary  is  the  easterly  and  northerly  side  of  the  road,  unless  a  con- 
trary intention  appears  on  the  face  of  the  deed.  The  relation  of  landlord 
and  tenant  is  not  created  between  a  mortgagee  and  the  lessee  of  the  mortgagor 
by  the  mortgagee  entering  under  his  moi^gage  for  condition  broken;  and 
the  rule  that  a  tenant  cannot  dispute  his  landlord's  title  does  not,  therefore, 
apply  in  such  a  case.     Holmes  v.  Tumer^s  Falls  lAimber  (7<?.,  Mass.,  841. 

2.  PuDlio  way — shade  trees  —  lioense.]    Grants  of  land  bounding  on  a  way 

of  which  t^e  grantor  is  the  owner  vrill  not  be  held  to  extend  to  the  center  of 
the  way  when  a  clear  intention  to  the  contrary  is  to  be  gathered  from  the 
language  of  the  deed  construed  in  the  light  of  existing  circumstances.  The 
fact  that  shade  trees  planted  by  the  plamtiff  in  a  public  way  in  front  of  her 
premises  had  remained  there  sixteen  or  seventeen  years  without  objection, 
and  that  plaintiff  had  mowed  the  grass  there  for  nearly  thirty  years,  does  not 
raise  a  conclusive  legal  presumption  that  the  trees  were  planted  pursuant  to 
a  license  from  the  municipal  officers.     Oaylord  v.  Kingy  Mass.,  845. 

GIFT. 

1.  Oausa  mortis.]    To  make  a  valid  gift  oausamortis  it  must  be  made  during 

some  illness  or  peril,  and  in  expectation  of  death  therefrom,  which  must  take 
place.    Pareher  v.  8aoo  and  Biadeford  Savings  Bank^  Me.,  687. 

2.  Here  intention  to  make  not  sufSoient.]    A  mere  vote  taken  by  the 

trustees  of  a  trust  fund  to  make  a  gift  to'a  party  of  his  promissory  note  which 
they  held  — which  in  their  discretion  they  were  authorized  to  do  —  would 
not  alone  amount  to  a  gift  of  the  note.  In  order  in  such  a  case  to  consti- 
tute a  present  valid  gift  there  must  have  been  not  only  an  intention  to  make 
the  gin  but  something  must  have  been  done  to  execute  and  carry  out  such 
intention.    Hoyden  v.  Hoyden^  Mass.,  1. 
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GUARDIAN  AND  WARD. 

1.  Allowanoe— Boroharge  —  step-lkther  ~  support.]     A   gaaidian— of 

children  residing  in  humble  circumstances  in  the  country  with  their  mother 
during  her  life  and  after  her  death  with  their  step-father  —  under  tiie  advioe 
of  counsel,  but  without  an  order  of  court  for  an  allowance,  paid  from  pen- 
sion money  for  the  clothing,  maintenance,  and  education  of  each  of  his 
wards,  at  the  rate  of  $1.85  per  week.  Bdd^  under  all  the  circumstances,  ike 
guardian  should  not  have  been  surcharged  with  the  pension-money  so  paid 
out.     Appeal  of  Braton,  Penn.,  51. 

2.  ImproYements — new  ereotions — order  of  ooiirt—  approval  by  court 

— surcharge.]  A  guardian  judiciously  and  in  good  faith  but  without  a 
previous  order  of  the  court,  erected  upon  premises  of  his  wards  a  shed  to 
protect  the  barn-yard  from  winds  ;  he  also  erected  an  ice-house.  The  shed 
was  necessary  and  the  ice-house  was  a  great  convenience.  After  the  guard- 
ian had  filed  his  account  exceptions  were  filed  thereto  and  an  effort  was  msde 
to  surcharge  him  with  the  amounts  expended  by  him  for  the  improvements 
mentioned;  the  orphans'  court  approved  of  the  expenditures.  HM,  that 
this  subsequent  approval  by  the  court  relieved  the  guardian  of  liabilitj. 
Appeal  of  KiUpai/ndc,  Penn.,  98. 

HEIRS. 
Distribution  of  personal  estate — Alabama  claims.]  Personal  estate  of  aa 
intestate,  after  the  payment  of  debts,  expenses  and  allowances,  should  be 
distributed  among  the  heirs  living  at  the  time  of  the  death  of  the  intestate. 
The  decree  of  distribution  of  the  personal  estate  of  an  intestate  among  the 
heirs  should  name  each  one  and  his  share,  and,  if  any  have  died,  the  shwe  of 
each  one  so  deceased  should  be  decreed  to  be  paid  to  the  executor  or  admin- 
istrator of  such  deceased  heir.  Money  received  upon  an  Alabama  claim  by 
an  administrator  becomes  assets  in  his  hands  to  be  administered  and  distrih- 
uted  by  him  as  a  part  of  his  intestate's  estate  ;  and  where  it  is  thus  dis- 
tributed to  an  executor  of  an  heir,  it  would  pass  to  the  residuary  legatee 
under  the  clause  giving  to  the  son  of  the  t^tator  ^'all  the  residue  and 
remainder  of  my  estate,  real  and  personal  and  mixed,  wherever  found  and 
however  situated."     OrarUy,  BodweQ^ltlL&,^  ^21. 

HIGHWAY. 

1.  Boundary  line — monnments.]    Plaintiff  claimed  title  to  the  middle  of  an 

old  highway  which  had  been  relocated  by  the  county  commissioners.  The 
description  in  plaintiff's  title  deeds  began  as  follows:  *' Beginning  at  a 
stake  and  stones  on  the  county  road,"  and  then  continued  by  courses  and  dis- 
tances back  to  the  road,  and  thence  on  the  said  road  to  the  point  of  begin- 
ning. The  location  of  the  stake  and  stone  was  in  dispute.  The  comt 
charged  the  jury  that  if  the  land  in  question  was  a  part  of  the  old  higfawaj, 
and  they  found  that  the  stake  and  stones  were  upon  the  side  of  the  road,  <a 
the  side  line,  then  the  plaintiff's  deeds  included  no  part  of  the  highway;  but 
if  they  were  unable  to  locate  the  stake  and  stones,  then  that  the  language  of 
the  deeds  was  sufficient  to  give  plaintiff  title  to  the  middle  of  the  road. 
Mdd  no  error.     Chadwitk  v.  Da/eis^  Mass.,  4. 

2.  Laying  out  of —grade— road  viewers — entertaining  el]  In  the  absence 

of  the  record  showing  to  the  contrary,  it  will  be  presumed  that»  whenever 
practicable,  a  public  road  was  laid  out  at  proper  grade.  In  the  absence  of  a 
rule  of  court  prohibiting  road  viewers  from  being  entertained  at  the  expense 
of  interested  land-owners;  and  where  the  proper  court ^nds  that  road  view- 
ers were  so  entertained,  but  under  circumstances  evincing  no  sinister  purpose 
or  effort  to  unduly  influence  them,  the  proceedings  will  not,  because  of  sudi 
entertaining,  be  set  aside.     In  Be  Boaain  Denmore  Township,  Penn.,  271. 

HUSBAND  AND  WIFE. 
I.  Non-joinder  —  amendment.]    It  is  not  error  to  allow  an  amendment  bj 
which  a  husband  is  joined  with  his  wife  in  prosecuting  a  probate  bond  when 
the  defendant  has  merely  moved  to  dismiss  for  non-joinder.     Probate  Goitri 
V.  Sawyer,  Vt,  720. 
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2.  Separate  property  of  married  woman^onaB  iirobandi.]  When  a 
creditor  seizes  property  in  the  possession  of  a  husband  for  his  debt,  the  pre- 
sumption is  that  it  belongs  to  nim  and  not  to  his  wife  ;  if  the  wife  inter- 
poses a  claim  to  the  property  she  must,  to  sustain  her  position,  establish,  by 
clear  and  satisfactory  evidence,  that  it  is  her  property.  A  married  woman 
putting  money  of  her  separate  estate  into  the^oney  drawer  used  in  the  man- 
agement of  her  husband^s  business,  does  not  thereby  forfeit  her  right  to 
receive  it  again  either  in  the  identical  coin  or  notes,  or  in  other  of  equal 
value.    Exngiiwry  v.  DumdlMn^  Penn.,  186. 

Q^  FAUSa    B1BFBBSBNTATI0N8,   661;  WiLL,   787. 

ICE. 
See  Watbb  and  Watbb  Ooubbb. 

HiLEGALITY. 

See  OONTBAOT. 

INJUNCTION. 

1.  Bond—  fbe  paid  to  OOtmaeL]    An  injunction  bond,  inter  alia,  contained 

the  following  :  *'  Shall  indemnify  the  said  ...  for  all  damagfes  that 
may  be  sustained  by  reason  of  such  injunction.''  Ssld^  this  did  not  include 
a  fee  paid  to  counsel.     Smeenxg  v.  Pwrry,  Penn.,  278. 

2.  Enoroaohing  on  town  oommon.]    Plaintiffs  and  defendant  were  adjoining 

owners  of  lands  and  dwelling-houses  fronting  on  a  town  common.  Defend- 
ant undertook  to  inclose  a  large  part  of  the  common  for  his  own  use.  The 
common  added  greatly  to  plaintiffs'  property.  Held,  that  plaintiffs  were 
entitled  to  an  injunction  restraining  defendant  from  proceeding.  Wheeler  v. 
Bedford,  Conn.,  508. 

d«  Levy  on  wife's  separate  estate  for  husband's  debt.]  A  court  of  equity 
will  not  restrain  by  injunction  a  creditor  from  levying  on  land  in  which  he 
avers  that  his  debtor  has  an  interest,  but  a  sale  of  the  wife's  land  by  the  hus- 
band's creditor  may  be  enjoined  where  the  title  of  the  wife  is  clear.  Appeal 
of  Walker,  Penn.,  68. 

4.  Sale  of  good- will  —  soliciting  old    oustomers.]    Where  one  of  two 

rners  sells  out  to  the  other  the  good-will  merely  of  the  business,  the  ven- 
only  secures  the  right  to  conduct  the  old  business  at  the  old  stand.  In 
the  absence  of  express  agreement,  one  who  sells  out  his  interest  in  a  business, 
and  its  good- will,  may  lawfully  establish  a  similar  business  where  he  chooses, 
and  by  advertisement,  circular,  card  and  personal  solicitation,  invite  all, 
includmg  customers  of  the  old  firm,  to  trade  with  him.  But  he  should  not 
lead  any  one  to  believe  that  what  he  offers  for  sale  is  manufactured  by  the 
old  firm,  or  that  he  is  the  successor  of  the  old  firm,  or  that  his  vendee  is  not 
carrying  on  the  business  formerly  conducted  by  the  old  firm.  OottreU 
V.  Babeoek  Printing  Prese  Manvf,  Co.,  Conn.,  468. 
6*  A  compladnant  is  not  entitled  to  a  preliminuy  injunction  when  the  ri^t  on 
which  he  founds  his  claim  is,  as  a  matter  of  law,  unsettled.  MamdmnUe 
V.  Harmany  N.  J.,  752. 

INNKEEPER. 
Iqjnry  to  mare.]  An  innkeeper  is,  like  a  common  carrier,  an  insurer  of  the  goods 
of  his  guest  An  innkeeper  is  liable  in  damages  for  injury  to  the  beast  brought 
by  a  traveler,  and  provided  with  stabling  in  the  stables  attached  to  his  inn, 
even  though  the  traveler  had  no  personal  entertainment  at  the  inn,  but 
lodged  and  supped  elsewhere.  Such  traveler  is  a  guest  of  the  inn.  Livery- 
stable-keepers  are  under  different  and  less  weighty  responsibilities  than  inn- 
keepers, as  persons  residing  near  to  and  using  the  former  are  not  entitled  to 
the  same  protection  as  are  travelers  on  a  journey.    BueeeiU  v.  Fagan,  Del.,  828. 

INSANE  PERSON. 
Maintenanoe  of—  remedy — repeal — liability — discharge.]    The  act  of 
April  8,  1861,  providing  that  the  dty  or  county  from  which  an  indigent  in- 
sane person  is  sent  to  the  State  Lunatic  Hospital  shall  be  liable  to  the  trustees 
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of  that  institiition  for  the  maintenance  of  each  poor  person,  and  shall  ka?e 
remedy  OTer  against  the  proper  tovmship,  etc.,  in  so  ur  as  it  gives  a  remedy 
for  the  county  otot  against  the  district*  u  not  repealed  by  the  act  of  Jane  18, 
1888 — Pamph.  Law,  93.  Where  the  county  u  lii^le  with  remedy  orer 
under  the  act  of  1861,  the  release  of  it  in  part  by  the  act  of  1888  is  a  dis- 
chnrgepro  tanto  of  the  liability  of  the  district.  IHr€cUr$y  dte,^  t.  Tnuteet (f 
State  Eo9pUaXfoT  Jjuans,  Penn.,  107. 

INSOLVENCY. 

1.  Equity  court.]    The  supreme  judicial  court  has  full  equity  jurisdiction,  in 

all  insolvent  matters,  to  revise  the  nroceedings,  orders  and  decrees  of  the 
insolvent  court  where  no  other  remedy  is  given  by  the  statute.  JBird  v.  CZase- 
land,  Me.^  668. 

2.  .1  Its  jurisdiction,  however,  is  supervisory  rather  than  concurrent  with  the 

insolvent  court.    Id. 

8.  Aaaignee — dividend.]  For  the  neglect  of  an  assignee  to  declare  a  diTi- 
dend  where  it  is  his  dut^  so  to  do,  application  should  be  made  in  the  first 
instance  to  the  court  having  original  jurisdiction  of  the  insolvent  proceed- 
ings.   Id. 

INSURANCE. 

1.  Insurable  interest— debtor  and  creditor  —  speoulsttve  insiiranoe— 
wagering  policy.]  Although  a  policy  of  life  insurance  is  not  like  a  fire  or 
marine  policy,  a  mere  contract  of  indemnity,  but  a  contract  to  pay  a  certain 
sum  of  money  in  the  event  of  the  death,  yet  the  assured  is  not  entHled  to  his 
action  on  the  policy  unless  he  had  as  the  basis  of  his  contract  an  interest  in 
the  subject-matter  insured.  An  insurable  interest  is  not  necessari^  a  d^- 
nite  pecuniary  interest,  such  as  is  recognized  and  protected  at  law,  it  may  be 
contmgent  restricted  as  to  time,  or  indeterminate  in  amount,  but  it  must  be 
actual,  sucn  as  will  reasonably  justihr  a  well-grounded  expectation  of  advant- 
age, dependent  upon  the  life  insured,  so  that  the  purpose  of  the  party  effect- 
ing the  insurance  may  be  to  secure  that  advantage,  and  not  merely  to  pot  a 
waffer  upon  human  life.  A  wife  has  an  insurable  interest  in  the  hfe  or  her 
huslMma,  and  the  husband  in  the  life  of  his  wife,  a  single  woman  under  con- 
tract to  marry  in  the  life  of  her  intended  husband,  a  parent  in  the  liJfo  of  a 
child,  and  a  child  in  the  life  of  a  parent,  a  brother  in  the  life  of  a  young 
unmarried  sister  whom  he  supports  and  stands  in  loco  parmtii  to,  a  brother 
in  the  life  of  an  unmarried  sister  whom  he  maintains  in  his  family  under  cir- 
cumstances tending  to  constitute  the  relation  between  them  of  debtor  and 
creditor,  and  a  crraitor  in  the  life  of  his  debtor.  Where  A.  has  an  insurable 
interest  at  the  time  an  insurance  is  effected  upon  the  life  of  B.  for  his  boiefit, 
the  fact  that  such  interest  ceases  to  exist  at  or  prior  to  the  death  of  B.,  will 
not,  as  affainst  the  personal  representatives  of  6.,  deprive  A.  of  the  ri^t  to 
receive  the  insurance  money.  If  the  amount  of  insurance  placed  upon  the 
life  of  a  debtor  be  mssly  disproportionate  to  the  benefit  which  rmght  be 
reasonably  supposed  to  accrue  from  the  continuance  of  the  debtor's  life,  the 
transaction  is  open  to  the  imputation  of  being  a  speculation  or  wager  upon  the 
hazard  of  a  life.     Appeal  of  Cordon,  Penn.,  781. 

1.  Idfid  —  new  policy —fbneiture.]  Defendant  issued  a  policy  containing  the 
words  conspicuously j>rihted  thereon:  /'Non-forfeiture  policy. '*    One  of  the 

Srovisions  of  the  pjohcy  was  that  if,  after  two  annual  premiums  had  been  paid, 
efault  was  made  in  tiie  payment  of  premiums,  the  company,  upon  surrend^ 
of  the  policy,  would  issue  to  the  assured  a  new  policy  for  the  value  acquired 
under  the  old  one  at  the  time  of  the  default,  ''subject  to  any  notes  that 
might  have  been  received  on  account  of  premiums;"  and  further,  that  the 
hoMer  of  the  new  policy  should  not  be  subject  ''to  any  subsequent  char^ 
except  the  interest  annually  on  all  premium  notes  remaining  unpaid  on  this 
policy. "  Bdld,  that  default  in  the  payment  of  interest  on  the  prrauum  notes 
by  the  holder  of  the  new  policy  forfeited  all  claim  under  said  policy.  Pieepk 
V.  Shiekerboeker  Life  Ine.  (Jo,,  N.  Y.,  289. 
8.  Non-forfeitable  policy.],  A  non-forfeitable  life  policy  for  a  term  of  ten 
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years,  for  $1,000,  was  issued  to  plaintiff  and  contained  a  provision  that  the 
policy  should  lapse  upon  the  non-payment  of  any  annual  premium  and  of 
mterest  annually  in  advance  on  any  outstanding  premium  notes  which  might 
be  given ;  but  that,  after  the  payment  of  two  annual  premiums,  in  case  of 
default,  the  company  would  convert  the  policy  into  a  paid-up  one  for  as  many 
tenth  parts  of  tlie  sum  originally  insured  as  there  had  been  annual  premiums 
paid  when  the  default  was  made,  provided  application  for  such  conversion 
was  made  within  one  year  after  the  default.  In  an  action  to  recover  the 
amount  duo  on  the  policy,  defendant  answered  that  the  plaintiff  had  paid  two 
annual  premiums,  part  in  cash  and  the  remainder  in  premium  notes  which 
were  outstanding;  that  he  had  made  default  in  the  payment  of  the  next 
premium  and  applied  to  the  company  for  a  paid-up  policy ;  that  the  company 
thereupon  indorsed  upon  the  policy  that  it  was  to  pay  $200,  ''  subject  to  the 
terms  and  conditions  expressed  in  the  policy ;  "  that  thereafter  plaintiff  paid 
the  interest  on  the  outstanding  premium  notes  annually  in  advance  for  two 
years,  but  no  lon^r.  Heldy  (1)  that  the  indorsement  upon  the  policy  was 
equivalent  to  a  paid-up  policy ;  (2)  that  the  policy  as  thus  indorsea  was  to  be 
construed  as  forfeitable  upon  the  non-pa3rment  of  the  interest  on  the  out- 
standing premium  notes.     Holman  v.  VonbmenUd  L\fe  Ins.  Co^  Conn.,  18. 

Payment  of  premium.]  The  policies  issued  by  a  fire  insurance  company 
contained  the  following  stipulation :  *'This  company  shall  not  be  liable  by 
virtue  of  this  policy,  or  any  renewal  thereof,  until  the  premium  therefor  be 
actually  paid."  A.,  an  agent  of  the  company,  by  an  arrangement  with  it, 
had  power  on  receipt  of  a  policy  to  deliver  it  and  collect  the  premiums,  the 
company  looking  to  him  for  the  premium  or  the  return  of  the  policy;  upon 
delivery  of  the  policy  he  was  obligated  to  pay  the  premium  as  his  own  debt; 
he  kept  an  account  with  the  company  and  charged  himself  with  the  premiums 
as  the  policies  were  delivered,  and  took  credit  with  any  remittance  he  might 
make.  Hdd,  the  implication  would  arise,  that  the  absolute  requirement  of 
the  policy  as  to  the  actual  prepayments  of  the  premiums  by  assured  receiving 
policies  through  A.  had  been  dispensed  with,  and  the  obligation  of  A.  to  pay 
the  premium  was  in  effect  the  pa3rment  of  it  by  the  assured.  EMns  v.  Bus- 
mteharma  Mutual  Life  Ins,  Co,,  Fenn.,  686. 

Wiib'8  policy — assignability.]  A  policy  issued  to  a  wife  on  herhus- 
band^s  life  provided  that  in  case  of  the  death  of  the  wife  before  her  husband 
the  amount  should  be  payable  after  her  death  to  her  children  .  .  .  The 
wife,  her  husband  uniting  therein,  assigned  the  policy.  In  an  action  by  the 
assignee  to  recover  the  amount  due  on  the  policy  the,  wife  was  made  a  party 
and  she  resisted  payment  on  the  ground  that  she  being  a  married  woman, 
having  children  who  had  an  interest  in  the  policy,  the  assignment  thereof 
was  void,  and  further  that  the  assignment  was  not  executed  in  conformity 
witii  the  statute.  Bddy  that  under  the  statute —  act  1879,  chap.  248 — the 
aad^ment  was  valid.     Under  the  i^  1870,  chapter  248,  the  Joining  in  of 

'  'lepoU 


tiie  husband  in  an  assignment  of  the  policy  by  the  wife  is  a  sufficient  consent 
in  writinff  thereto;  she  having  survived  her  husband,  the  contingent 
interest  of  the  children  had  not  vested  and  she  was  absolute  owner.  Amer- 
9(m  V.  Ooldsmidi,  N.  Y.,  575. 

INTOXICATING  LIQUORS. 

1.  Under  Public  Statutes,  chapter  100,  forbidding  the  sale  of  liquor  to  an  intoxi- 

cated person,  it  is  no  defense  that  the  seller  did  not  know,  at  the  time  of 
making  the  sale,  that  the  buyer  was  intoxicated.  Commonwealth  v.  Jvlwu, 
Mass.,  487. 

2.  Juror — qnalifloation.]    A  member  of  an  association  formed  for  the  express 

purpose  of  prosecuting  violatious  of  the  liquor  law,  and  which  employs  agents 
for  that  purpose,  is  not  a  competent  juror  to  sit  on  the  trial  of  a  defendant 
for  such  a  violation,  when  the  complainant  and  instigator  of  the  prosecution 
is  an  agent  of  the  association.  Common/weaiUhy,  Moore,  Mass.,  877. 
8.  Intoxioating  liquors — eyidence.]  A  complaint  charging  defendant, 
who  had  a  license  of  the  first  class,  with  selling  intoxicating  liquors  ^*  with- 
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out  any  authority  of  law,"  is  sufficient  where  the  sale  was  made  after  dereii 
o^clock  at  night,  or  over  a  public  bar.  Defendant's  admission  that  he  wis 
the  proprietor  of  the  place  where  the  liquor  was  sold  and  had  a  license  of  the 
first  class  to  do  business  there  is  evidence  for  the  iuiy  that  the  sales  were 
made  by  him  or  by  his  authority.     Com,  v.  Chadwieky  Mass.,  10. 

4.  Svidenoe.]    The  application  made  by  the  defendant  for  a  license  toaeO 
liquors  at  the  place  described  in  the  complaint  is  competent  evidence  to  show  * 
that  he  kept  the  place.     Commonwealth  v.  AndretM,  Mass.,  849. 

6.  Evidenoe  of  threats  to  bum  building  —praotioe  —alibi  — veidiot 
— new  trial.]  On  the  trial  of  an  indictment  for  arson,  evidence  of  thieats 
by  the  accused  to  bum  the  same  building  he  is  charged  with  burning  is  ad- 
missible. When  the  presiding  justice  in  his  charge  misstates  a  fact,  or  that 
it  was  not  controverted  when  m  truth  it  was,  his  attention  should  be  called 
to  the  mistake  before  the  jury  retire.  An  tUin  is  completely  established  only 
when  it  is  shown  that  the  defendant  was  so  far  from  the  scene  of  action  as  to 
render  it  impossible  that  he  could  have  participated.  Sendinfi^  blank  fonns 
of  a  verdict  to  the  iury  after  twelve  o^clock  Saturday  night,  wiu  instnicticHa 
to  seal  up  their  veraict  when  ag^ed,  is  not  a  sufficient  cause  for  a  new  trial 
Nor  is  any  irregularity  in  receiving,  recording  and  affirming  the  verdict  a 
cause  for  setting  it  aside,  when  the  parties  were  present  and  made  no  obje^ 
tions  at  the  time.     8taU  v.  Fenkuon,  Me.,  644. 

6.  Indiotment—nuiaanoe  — intoxicating  liquors.]     An  indictment  f(» 

liquor  nuisance,  under  a  statute  declarinpr  places  **  used  '*  for  iU^al  sale 
common  nuisances,  is  not  sufficient  when  it  charges  the  defendant  wi3i  keep- 
ing a  building  "  resorted  to ''  for  illegal  sale.     J^<Ue  v.  Dodgt^  Me.,  866. 

7.  Pleadings.]    A  complaint  which  charges  a  person  with  transporting  intoxi' 

catinff  liquors  from  place  to  place  in  tms  State,  but  does  not  soleffe  an  intent 
Hhat  the  same  are  to  be  sold  m  this  State,  is  bad.  8t<U4  v.  Murch^  Me.,  648. 

JOINt-STOCK  COMPANIES. 
Aotions  between  members.  ]    AsiumpsU  cannot  be  maintained  by  one  member 
of  a  joint-stock  company  against  another  member  of  the  same  company  who 
is  in  possession  of  the  company  property  for  the  use  of  his  proportional  part 
of  such  property.     W7UUhou9e  v.  SpragvA,  Me.,  649. 

JUDGMENT. 

1.  Scire  flusiaa  to  reyiYe—defsnse— married  woman— ooyerture-affl- 
davit  of  deflsnse.]  On  a  teire  facias  to  revive  a  judgment,  the  merits  of  the 
original  judgment  cannot  be  inquired  into  so  as  to  admit  a  defense  which 
might  hikve  been  set  up  in  the  original  suit.  A  judgment  was  entered  upon 
a  judgment  bond  signed  by  A.  and  also  by  B.,  the  latter  a  married  womsn; 
the  fact  of  her  coverture  was  not,  however,  placed  upon  the  record ;  IstsL 
the  defendants  signed  an  amicable#sire ^aaa«  to  revive;  later,  the  hnsbaod 
of  B.  died,  and,  later,  a  scire  facias  was  issued  to  revive  the  judgment  agun; 
to  whidi  B.  filed  an  sffidavit  of  defense,  alleging  that  she  was  a  married 
woman  at  the  time  of  executing  the  judgment  bond,  and  she  also  entered  t 
plea  of  coverture,  whereupon  a  motion  was  made  to  strike  off  the  plea  tad 
enter  judgment  for  want  of  a  sufficient  affidavit  of  defense;  this  the  oomt 
ordered  to  be  done.     Held,  no  error.     Cordyn  v.  Parker,  Penn.,  188. 

2»  Where  a  justice  of  the  peace  has  jurisdiction  of  the  subject-matter,  and  of  the 
parties,  and  no  party  to  the  record  makes  any  objection,  the  regularity  of 
his  juoi^ent  cannot  be  questioned  in  a  collateral  proceeding.  OawUy  9f 
CfumberSmd  v.  Boyd^  Penn.,  218. 

JUDICIAL  SALE. 

1.  Judicial  sales  fairly  carried  into  execution  should  be  sustained  when  rasde 

under  the  decrees  of  courts  possessing  general  jurisdiction  of  the  subject 
Let)an  v.  MiUhoOandy  Penn.,  822. 

2.  Setting  aside  for  inadequacy  of  price— reyokingdeoree.]    Ifoeinad- 

equacy  of  price  is  not  a  good  cause  for  which  to  set  aside  a  sberiiFs  ssle. 
A  court,  after  the  acknowledgment  of  a  sheriff^s  deed,  upon  application,  and 
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upon  sustained  allegations  of  inadequacy  of  price,  and  an  offer  of  a  responsi- 
ble bidder  to  bid  twenty-five  per  cent  more,  decreed  that  a  sheriff^s  sale  of 
real  estate  be  opened,  the  acknowledgment  of  the  sheriff^s  deed  be  rescinded, 
the  deed  be  canceled  and  the  purchase-money  be  returned,  etc. ;  later,  being 
doubtful  as  to  whether  it  could  open  the  sale  after  the  acknowledgment  of 
the  deed  for  the  mere  purpose  of  receiving  additional  bids,  or  for  any  other 
cause  than  fraud,  especially  as  no  apj^lication  had  been  made  until  after  the 
expiration  of  the  six  days,  within  which  the  sheriff  could  legally  sell  under 
the  execution  in  his  hands,  it  ordered  a  reargument,  after  which  it  revoked 
its  former  decree.     Bold,  no  error.     Weaver  v.  Lyon,  Penn.,  122. 

JURISDICTION. 
Debt  or  damages  demanded.]  A  statute  giving  trial  justices  exclusive 
jurisdiction  in  civil  actions  *^  when  the  debt  or  damages  demanded  do  not 
exceed  $20"  does  not  preclude  the  supreme  judicial  court  from  taking  juris- 
diction of  an  action  on  a  promissory  note  for  $12,  the  ad  damnum  being 
stated  at  $25.     Cole  v.  Hayes,  Me.,  669. 

J^  Insolvbncy. 

JUROR. 
JSee  Criminal  Law,  824,  461. 

LANDLORD  AND  TENANT. 

1.  DiatresB  —  olaim.]    A  landlord  accepted  drafts  on  his  tenant  in  satisfaction 

of  rent  due;  the  accounts  between  them  were  closed  and  receipts  given. 
Eeldf  the  right  to  distrain  no  longer  existing,  the  landlord  could  not  success- 
fully claim  rent  out  of  the  proceeds  of  a  judicial  sale  of  the  tenant's  property. 
Appeal  of  Cambria  Iron  Co.,  Penn.,  781. 

2.  Iiease  —  title  —  onus.]    A  lessee  as  a  general  rule  cannot  impeach  or  in  any 

way  call  into  question  the  title  of  his  landlord,  except  he  has  been  guilty  of 
fraud,  misrepresentation  or  unfair  dealing,  and  the  exception  is  more  strin- 
gently applicable  where  a  tenant  in  possession  takes  the  lease.  If  one  in 
.  possession  takes  a  lease  for  the  occupied  premises  from  one  having  no  title  or 
right  of  possession,  he  may  resist  proceedings  to  turn  him  out,  but  it  rests 
upon  him  to  show  that  he  accepted  the  lease  in  mistake,  or  was  induced  to 
accept  it  by  some  fraud  or  misrepresentation.  Ward  v.  City  of  PhUadelphday 
Penn.,  764. 

8.  Terre-tenant  —  deed — mortgage — notice — record — title — defense 
— evidence — mortgagee — notice.  ]  A  terre-tenant  in  a  general  sense  is 
one  who  is  seized  or  actually  possessed  of  lands  as  the  owner  thereof.  In  a 
ecire  facias  sur  mortgage  or  judgment,  a  terre-tenant  is  in  a  more  restricted 
sense  one  other  than  the  debtor  who  becomes  seized  or  possessed  of  the  debt- 
or's lands,  subject  to  the  lien  thereof.  Those  only  are  terre-tenants  there- 
fore in  a  technical  sense,  whose  title  is  subsequent  to  the  incumbrance.  A. 
conveyed  on  February  12,  1878,  to  E.,  who  conveyed  to  B.,  the  wife  of  A., 
certain  real  estate,  but  the  deeds  were  not  recorded  until  April  4,  1881,  the 
possession  remaining  unchanged;  on  January  21,  1881,  A.  gave  a  mortgage 
upon  the  so  conveyed  premises  to  C,  who,  without  notice  of  the  deed  from 
A.  and  the  deed  to  B.,  had  the  mortgage  upon  the  day  of  its  delivery  recorded. 
ffeldf  as  to  0.,  the  deed  to  B.  was  fraudulent  and  void  under  the  act  of  March 
18,  1775.  A.  and  B.  on  May  22,  1888,  by  a  deed  which  upon  its  face  pur- 
fK)rted  to  convey  the  title  of  B.,  conveyed  the  premises  to  D.  Held^  D.  took 
title  subject  to  the  mortgage,  and  further  the  deed  carried  all  the  title  of  A. 
in  the  premises.  In  a  sare  facias  upon  the  moHgta^f  Jield,  that  it  was  proper 
to  name  D.  as  a  terre-tenant.  Hem,  also,  that  under  the  plea  that  the  mort- 
gage was  not  then  and  never  was  a  lien  upon  his  land,  it  was  competent  for 
him  to  show  that  although  the  deed  to  B.  was  not  recorded,  the  mortgagee 
either  had  actual  notice  or  was  somehow  affected  with  notice  of  it.  Swett 
et  al,  V.  Mutual  lAfe  Insurance  Co.,  Penn.,  776. 

4.  Varying  contract  for  rent — consideration.]  It  is  competent  for  a  land- 
lord and  tenant  to  vary  the  contract  for  rent,  and  the  use  and  occupation  by 
Vol.  VIII.— 116 
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the  tenant  under  the  modified  contract  makes  a  good  consideration  for  ib 
Bansim  v.  Belim,  Me.,  367. 
6.  Operating  for  oil— diligenoe.]  A.  leased  to  B.  at  one-eighth  royalty  the 
ri^ht  to  sink  oil  wells  on  a  certain  farm;  the  writing  between  the  parties  coo- 
tamed  the  following :  "  The  party  of  the  second  part  covenants  and  agrees  at 
all  times  to  permit  the  party  of  the  first  part,  or  his  agent,  to  enter  the 
premises  for  the  purpose  of  inspecting  the  operations,  examining  the  books, 
and  ascertaining  how  much  oil  has  bmn  pumped,  or  other  product  obtained, 
and  also  to  continue  with  due  diligence,  and  without  delay,  to  prosecute  the 
business  to  success  or  abandonment,  and  if  successful,  to  prosecute  tbe  same 
without  interruption  for  the  common  benefit  of  the  parties  aforesaid."  Held, 
the  agreement  imposed  on  the  assigns  of  B.  an  obligation  to  use  due  diligence 
in  operating  on  the  premises.     Bradford  Oil  Co,  v.  Biair^  Penn.,  265. 

6.  Tenancy  ftom  year  to  year— tenancy  at  will.]    A.,  by  a  lease  under 

sale,  acknowledged  and  recorded,  demised  to  B.  an  iron  furnace ;  the  writing, 
inter  aliay  contained  the  following :  "  The  lease  or  grant  to  continue  as  long 
as  the  said  p^rty  of  the  first  part  receives  a  revenue  of  no  less  than  $1,000  a 
year  royalty  on  account  of  iron  made  or  on  account  of  iron  to  be  made,  and 
the  said  party  of  the  first  part  further  agrees  that  he  will  at  any  time  within 
three  years  of  this  date  seU  and  convey  .  .  .  and  the  party  of  the  fbi 
*  part  further  agrees  that  he  will  allow  one-half  of  the  expense  of  putting  tbe 
furnace  in  working  condition,  provided,  however,  that  bis  half  shall  Dot 
exceed  $1,250.  In  consideration  whereof  the  said  party  of  the  second  part 
promises,  agrees  and  binds  himself  to  pay  to  the  party  of  the  first  part  the 
sum  of  fifty  cents  per  ton  of  two  thousand  two  hundred  and  sixty-eight 
pounds  for  each  and  everv  ton  he  may  make  at  said  furnace  Payments  to 
be  made  at  the  furnace  office  on  or  before  the  fifteenth  day  of  each  mon& 
.  .  .  The  amount  to  be  expended  in  putting  the  furnace  in  working 
order,  the  half  of  which  as  heretofore  stated  is  not  to  exceed  $1,250,  is  to  Ix 
paid  out  of  the  first  accruing  rent.  It  is  expressly  understood  that  in  case 
the  party  of  tbe  second  part  fail  to  pay  to  the  party  of  the  first  part  a  royalty 
of  at  least  $1,000  a  year,  that  this  lease  shall,  at  the  option  of  the  party  of  the 
first  part,  become  null  and  void.  .  .  .  Should  this  lease  terminate  from 
any  cause,  the  said  party  of  the  second  part  agrees  to  leave  the  property  in 
as  good  condition  as  when  put  in  blast,  wear  and  tear  excepted.  In  case  of 
destruction  by  fire  or  storm,  necessitating  the  stoppage  of  the  furnace,  tbe 
repairs  of  the  same  will  be  a  matter  of  mutual  agreement.  In  case  of  stop- 
page, the  party  of  the  second  part  agrees  to  furnish  a  watchman,  or  protect 
the  property  by  insurance.^'  UM^  a  lease  from  year  to  year.  Heek  v.  Bofioy 
Penn.,  728. 

7.  WagCBf—  pref)9renoe — notice  —  landlord  —  sheriff]    Under  the  act  of 

April  9,  1872,  and  the  supplement  of  June  12,  1878,  wages  have  a  preference 
of  payment  over  the  claim  of  the  landlord  for  rent,  provided  notice  is  givoi 
of  tbe  nature  and  amount  of  the  claim  before  actual  sale  of  the  property 
levied  upon.  Such  notice  to  be  given  to  the  landlord  in  case  he  nas  pro- 
ceeded by  distreffs  and  made  a  levy ;  or  to  the  sherifif  when  he  has  levied  bj 
virtue  of  a  writ  directed  to  him.  Appeal  qf  the  Riddletibwrg  Coal  and  Iron  (k^ 
Penn.,  778. 

See  Qrantor  a2?d  Gbaih^bb,  841. 

LEGACY. 

See  Will,  376. 

LEVT. 

Land  sold  at  sherifTs  sale  —  description.]  Land  was  levied  upon  and  sold 
at  sheriflTs  sale.  Held^  that  what  was  covered  by  the  levy  was  to  be  ascer- 
tained by  the  language  used  and  by  the  ad  joiners  called  for,  points  of  the 
compass  specified  yielding  to  adjoiners  actually  intended  ana  called  for. 
Stroup  V.  McOloskey,  Penn.,  170. 
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LIBEL  AND  SLANDER. 

1.  Whether  libelouB  per  se  •—  when  qnestioii  f6r  cotirt.]  Ordinarily  in 
actions  for  libel  it  is  for  the  jury  to  say  whether  or  not  there  has  been  a  pub- 
'  lication  referring  to  the  plainmE,  whether  or  not  it  is  malicious  and  false, 
and  whether  or  not  the  sense  and  meaning  are  as  charged.  But  if  the  pub- 
lication is  expressed  in  terms  so  clear  and  unambi^ous  that  no  circumstances 
are  required  to  make  it  clearer  than  it  is  of  itseli,  the  question  of  Hbel  or  no 
libel  is  one  of  law  for  the  court.  The  publication  in  this  case  —  set  out  in 
the  opinion — held  not  to  be  libelous  per  se;  and  no  special  damage  having 
been  shown,  plaintiff  was  not  entitled  to  recover.  D<mag?me  v.  Gaffy,  Conn., 
888. 

2k  Svidenoe*]  On  the  trial  of  the  defendants  for  libel  in  charcing  the  misap- 
propriation of  moneys  in  connection  with  the  comptroller's  office  of  the  city 
of  Troy,  the  evidence  tended  to  show  that  the  libelous  article  was  written  by 
one  L. ;  that  it  was  published  in  the  first  edition  of  the  defendants'  news- 
paper; that  immediately  after  a  question  arose  as  to  the  truthfulness,  and 
thereupon  L.  and  one  H.  were  sent  to  the  comptroller's  office  to  ascertain  if 
the  charges  were  true ;  that  they  returned  and  reported  them  false,  but  that 
defendants  refused  to  publish  a  retraction.  The  testimony  of  L.  and  H.  in 
regard  to  going  to  the  comptroller's  office  was  contradicted  by  the  defendants, 
and  they  denied  any  knowledge  of  the  article  until  it  had  been  published  in 
the  second  edition.  The  prosecution  then  called  one  D.,  who  was  a  clerk  in 
the  comptroller's  office  at  the  time,  and  proved  by  him  that,  on  the  day  testi- 
fied to  by  L.  and  H.,  they  came  to  the  comptroller's  office  and  looked  over 
the  bookis.  The  testimony  of  D.  was  objected  to  by  defendants  as  incom- 
petent, and  as  an  attempt  on  the  part  of  the  people  to  corroborate  their  own 
witnesses.  Edi,  that  &e  evidence  was  properly  received  as  bearing  upon 
the  main  issue,  and  as  constituting  a  part  of  the  res  gesia.  People  v.  Sherman, 
N.  Y.,  439. 

8.  A.  circulated  a  report  about  B.,  a  single  woman,  to  the  effect  that  she  had  ver- 
min upon  her  person  whiclPsh'e  had  contracted  from  her  lover.  Held^  the 
words  used  in  circulating  the  report  were  actionable.  Btohe  t.  Miller, 
Penn.,  375. 

LICENSE. 

1.  Nuisanoe  not  maintainable  under.]    A  license  from  a  county  board  of 

health  and  vital  statistics  authorizing  the  licensees  to  carry  on  the  business 
of  manufacturing  fertilizers  will  not  protect  the  manufacturers  from  prose- 
cution for  maintaining  a  public  nuisance  growing  out  of  the  business.  Gar- 
reU  V.  State,  N.  J.,  414. 

2.  Use  of  Are  plugs — revooation.]    A  water  company  for  supplying  the  citi- 

zens of  a  borough  with  water  permitted  the  municipality  to  draw  ffratui- 
tously  from  fire  plugs  attached  to  the  mains  of  the  company ;  this  pnvilege 
was  exercised  for  a  long  time.  Edd,  that  the  permission  granted  was  not 
rendered  irrevocable  by  such  exercise  thereof.  Borough  of  uarlisle  v.  Carlisle 
Gas  and  Wat&r  Co,,  Penn.,  154. 

LIEN. 

1.  Priority — mortg^age  or  judgment.]  By  the  common  law  the  priority  of 
liens,  whether  by  mortgage  or  judgment,  is  governed  exclusively  by  the  date 
of  their  acquisition,  the  first  in  order  of  time  standing  first  in  order  of  rank. 
An  unregiBtered  mortgage  executed  by  an  ancestor,  though  prior  in  date  to 
a  judgment  recovered  against  his  lien  in  the  ancestor's  life-time,  does  not,  on 
the  ancestor's  death,  b^ome  void  under  the  twenty-second  section  of  the 
statute  concerning  mortgages.  A  mortgage  and  judgment,  in  order  to  stand 
in  the  relation  of  beinffpnor  and  subsequent  to  each  other,  must  embrace  or 
cover  the  same  land.      }Vesten)elt  v.  Voorhis,  N.  J.,  45. 

2*  Preferred  labor  claim  ~  notice.]  A  notice  was  served  upon  the  sheriff  of 
Schuylkill  county  that  the  party  notifying  claimed  a  preferred  lien  upon  cer- 
tain property  levied  upon  under  execution,  and  that  the  amount  of  such  lieo 
was  payable  out  of  the  proceeds  arising  from  the  sale  of  the  property.     The 
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notice,  which  was  intended  to  tsecore  payment  of  a  labor  claim,  failed  to  set 
forth  any  buaineaa  that  would  come  within  the  enactaient;  or  what  waatk 
nature  or  kind  of  labor  or  service  for  which  a  preference  was  claimed;  or 
that  the  property  levied  upon  was  such  as  was  used  in  or  about  or  in  coDIle^ 
tion  with  the  business  of  the  defendant  in  the  execution.  Beld,  that  tiie 
notice  was  of  no  validity  under  the  acts  of  1872  and  1888  against  the  plaintiff 
in  Uie  execution.  Appidi  of  Zealberg  and  Maytr^  Penn.,  11& 
Set  Pabtition,  771. 

LOGS. 
See  Tboybb,  515. 

LOST  RECORDS. 
Secondary  evidenoe.]    When  the  original  complaint  and  warrant,  after  beisf 
transmitted  from  the  police  court  to  the  superior  court,  have  been  lost,  seco&d- 
ary  evidence  of  their  contents  may  be  given  on  the  trial  in  the  superior  oouzt 
Easdale  v.  Reynolds^  Mass.,  62a 

MANDAMUS. 
Ck>rporatio]i  —  stodkholder  —  books  —  intpeotioii — praotioe.]  B.,  who 
was  a  stockholder  to  a  considerable  amount  in  a  corporation  that  was  proi' 
perous,  but  that  had  declared  no  dividend  for  nine  years,  was  desiroos  of 
making  a  reasonable  personal  inspection  of  the  books  and  papers  of  the  estab- 
lishment, in  order  that,  with  the  aid  of  a  disinterested  expert,  he  might  make 
extracts  such  as  would  be  required  in  preparation  of  a  bill  in  equity,  be  pR>> 
posed  filing  for  relief.  The  privilege  was  denied  Mm.  Beld^  that  be  could 
successfully  invoke  the  aid  of  a  mandamus  to  examine  such  b€K>ks  and  psoen 
of  the  company  as  were  in  existence,  and  contained  the  desired  infonnabon. 
Phania  Iron  Co.  v.  Com,,  ex  reL  SelUr$,  Penn.,  601. 
See  MuKioiFAL  Cospobation. 

MARRIAGE.  # 

1.  Deed  of  separation  ~  when  not  set  aside.]    A  husband  found  tbsthis 

wife*s  affections  had  been  alienated,  and  a  deed  of  separation  was  drawn  up 
and  executed.  Afterward  the  wife  filed  a  bill  in  equity  against  the  huBbazid, 
alleging  that  she  had  been  unfairly  treated  as  to  the  amount  of  money  settled 
upon  her  by  the  deed  of  separation,  and  praying  for  a  decree  that  the  deed 
be  declared  void  and  delivered  up  to  her  to  be  destroyed.  JEbU,  that  the 
court  had  committed  no  error  in  refusing  the  relief  prayed,  as  by  her  mis- 
conduct the  wife  had  forfeited  all  right  to  consideration  at  the  hands  of  her 
husband.     Borchman^s  Appeal^  Penn.,  218. 

2.  Evidence  — reputation  and  cohabitation— illioit  relation.]    Gobabi- 

tation  and  reputation  alone  are  not  equivalent  to  a  marriage,  they  are  merely 
circumstances  from  which  it  may  sometimes  be  presumed,  and  this  peramp- 
tion  may  be  rebutted  by  other  facts  and  circumstances.  When  the  reUtion 
between  a  man  and  woman  has  been  of  an  illicit  character  in  its  commence- 
ment, cohabitation  and  reputation  are  not  sufilcient  to  establish  a  marriage, 
there  must  be  proof  of  subsequent  actual  marriage ;  this,  because  the  unlaw- 
ful relation  is  presumed  to  have  been  continued.  Where  a  woman  lives  with 
B.  as  his  mistress,  and  subsequently  and  during  the  life  of  B.  lives  with  C. 
in  the  same  manner,  and  upon  the  death  of  0.  endeavors  to  establish  with 
him  the  relation  of  husband  and  wife,  because  of  reputation  and  cohabita- 
tion, reputation  of  marriage  with  B.  based  upon  cohabitation  with  him  and 
upon  statements  made  bv  1dm,  would  tend  to  strengthen  the  possibllitj  tiiat 
her  relations  with  G.  had  been  formed  meretriciously.  Beading  Fkrt  hi.  e»d 
Trud  Co.,  Onardian,  etc,  v.  BiegeL  Penn.,  818. 
8.  Separate  estate  of  wifb — ftaud.  I  A.  carried  on  business,  became  ioaol- 
vent,  and  was  sold  out  by  the  sheriff.  B.,  his  wife,  then  continued  the  boa- 
ness  in  the  same  shop  and  with  his  name  still  on  the  si^  She  gave  bim  i 
sum  of  money  out  of  her  separate  estate  with  which  he  bought  a  horse  to  be 
used  in  the  business.  C,  a  constable,  levied  on  and  sold  the  horse  as  the 
property  of  A.  in  pursuance  of  an  execution  against  him.     In  an  action  ftf 
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damages  by  B.  against  C,  Jield,  that  B.'s  method  of  conductiDg  her  business 
did  not  constitute  a  legal  fraud  and  that  she  was  entitled  to  recover.  TibUna 
Y.  Jones  et  al.^  Penn.,  224. 

4.  Suing  wife  for  servioeB — act  1872,  ohap.  270.]  A  husband  and  his  wife 
by  power,  of  attorney  duly  executed,  appointed  appellant  their  attorney  to 
represent  them  in  the  settlement  of  an  estate.  Held^  that  oMvmpsit  would 
not  lie  against  the  wife — under  aet  1872,  chap.  270  —  to  recover  a  reasonable 
compensation  for  services  rendered,  the  remedy,  if  any,  is  by  proceeding  in 
equity  against  her  separate  estate.     Duckett  v.  Jmhim,  Md.,  858. 

6.  Interpleader  —  proof —  feme  sole  trader  —  act  of  1872  —  servioes — 
evidenoe.]  Where  a  married  woman,  who  has  under  the  act  of  1872  had  se- 
cured to  her  her  separate  earnings,  purchases  property  after  her  husband  has 
become  insolvent,  and  makes  the  purchase  on  the  credit  of  her  separate  es- 
tate, or  pays  for  the  property  with  her  separate  funds  not  derived  from  her 
husband,  if  she  would,  in  a  feigned  issue  under  the  sberifTs  interpleader  act, 
successfully  prosecute  her  claim  to  the  property,  she  must  prove  her  right  by 
evidence  free  from  uncertainty  and  doubt.  Although  the  act  of  1872  does 
not  confer  on  a  married  woman  all  the  privileges  of  a  feme  sole  trader,  it, 
nevertheless,  gives  her  the  right  to  engage  in  business,  and  for  indebtedness 
contracted  therein  gives  her  creditors  the  right  to  sue  her  without  joining 
her  husband  in  the  suit.  While  it  stops  short  of  making  her  a  feme  sole 
trader  in  all  respects,  it  protects  her  separate  earnings  and  property  from  lia- 
bility for  the  debts  of  her  husband.  It  does  not  permit  her  to  buy  property 
for  him  under  cover  of  her  name,  nor  to  fraudulently  conceal  his  property  to 
the  injury  of  his  creditors,  yet  it  empowers  her  to  protect  her  own  property 
against  them  when  not  acquired  in  fraud  of  their  rights.  The  fact  that  a 
husband  assists  in  managing  and  conducting  the  business  of  the  wife  car- 
ried on  in  her  name  is,  on  the  trial  of  a  feigned  issue  under  the  sherifTs  in- 
terpleader act  in  which  the  wife  is  plaintiff,  evidence  proper  for  the  jury  to 
consider  in  determining  the  good  faith  of  the  wife's <;laim  of  property;  if, 
however,  her  separate  nght  to  the  property  be  found  to  exist,  his  services  in 
conducting  her  business  cannot  defeat  or  destroy  her  title  to  the  property. 
Elnown  integrity  and  business  qualifications  of  a  wife  may  be  recognized  as 
an  element  in  obtaining  credit,  yet  in  the  absence  of  separate  property  of  the 
wife  they  are  insufficient  in  themselves  alone  to  protect  against  the  creditors 
of  her  husband  property  which  she  may  claim  to  have  purchased.  In  civil 
cases,  a  fact  need  not  necessarily  be  proven  beyond  a  reasonable  doubt.  It 
may  generally  be  established  by  preponderating  evidence  ;  Therefore,  were  a 
mamed  woman  plaintiff  in  a  feigned  issue  under  the  sherifTs  interpleader  act 
to  try  the  right  to  property  levied  upon  as  the  property  of  the  husband,  to 
show  by  clear  and  satisfactory  preponderating  evidence  that  she  purchased 
the  property  in  contention  on  the  credit  of  her  separate  estate,  she  would  be 
entitlea  to  recover.     Bperirif  v.  Lawfhlin^  Penn.,  896. 

6.  Probate  bond  —  plea  in  aDatemeht.]    When  a  married  woman  prosecutes 

a  probate  bond,  the  defect,  if  any,  arising  from  the  fact  that  the  husband's 

,    name  is  not  indorsed  with  ners  upon  the  writ  as  prosecutor,  can  be  reached 

only  by  plea  in  abatement,  not  by  motion  to  dismiss.     Probate  Court  T.  Saw^ 

yer,  Vt,  720. 

MASTER  AND  SERVANT. 

1.  Claim  fbr  servioes  ~  statute  of  limitations.]  Plaintiff^s  claim  against 
the  estate  of  the  deceased  was  for  wages  for  housework  or  as  house-keeper 
for  deceased,  covering  a  period  of  about  forty  years.  Plaintiff  proved 
two  payments  on  account  of  such  services,  one  in  the  spring  and  one  in  the 
fall  of  1879.  There  was  no  proof  of  an  express  agreement  as  to  the  time  or 
measure  of  compensation,  or  of  any  usage  in  such  a  case.  Held^  that  it  was 
to  be  taken  as  a  general  hiring,  but  that  the  law  would  not  imply  that  pay- 
ment was  to  be  postponed  until  the  end  of  the  service  ;  and  that  the  statute 
of  limitations  precluded  a  recovery  for  any  services  rendered  more  than  six 
years  before  the  payment  made  in  the  spring  of  1879.  In  re  AppUeation  of 
Qard/MTy  N.  Y.,  822. 
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2.  Duty  as  to  rules  for  protection  of  employees.]    It  is  the  duty  of  a  nfl- 

road  company  to  make  and  promulgate  rules,  which,  if  faithfully  obeeiTed, 
will  give  reasonable  protection  to  its  employees,  and  whether  it  is  negligent 
in  that  respect  in  a  given  case  is  a  question  for  the  jury.  AJbel  v.  iVet.,  efe., 
ofDelaware  cmd  Hu£on  Canal  Co.,  K.  Y.,  481. 

3.  "Fellow  servant  "—liability  of  master  fbr  injury  to  servant]  1^ 

constitute  one  a  fellow  servant  withinT  the  meaning  of  the  law  that  precludes 
a  recovery  from  the  employer  in  damages  for  a  personal  injury  inflicted 
through  the  negligence  of  a  fellow  servant,  it  is  not  necessary  that  the  person 
occasioning  the  injury  and  the  one  injured  be  at  the  time  engaged  ui  the 
same  particular  work ;  it  is  sufficient  if  they  are  in  the  employment  of  the 
same  master,  engaged  in  the  same  common  work  and  performing  duties  ind 
services  for  the  same  general  purposes.  A  master  is  liable  for  the  negligence 
of  his  agent  or  subordinate  only  when  the  master  has  placed  the  entire 
charge  of  his  business,  or  a  distinct  branch  of  it,  in  the  hands  of  such  tgent 
or  subordinate,  exercising  no  discretion  or  oversight  of  his  own  ;  the  agent 
or  subordinate  must  have  a  general  power  and  control  over  the  businesB,  not 
a  mere  authority  to  superintend  a  certain  class  of  work  or  a  certain  gang  of 
men.  Heic  York,  Lake  Erie^  etc,,  RaUroad  Co,  v.  BeU^  Penn.,  124. 
4*  Usual  risks.]  The  rule  that  where  an  employee  serves  with  full  knowledge 
and  appreciation  of  the  danger,  he  takes  upon  himself  the  risk  of  injury, 
from  neglect  of  the  master  to  suitably  protect  machinery,  applied.  Shano  r. 
ShMtm,  N.  Y.,  281. 

iS!M  MUKIdPAL  COKPOBATION. 

MECHANIC'S  LIEN. 

1.  Incidental  changes  in  building.]    Work  done  in  making  slight  chaoga 

in  a  building,  which  is  merely  incidental  to  work  or  personal  propertj  pot 
up  in  the  bmlding,  is  not  within  the  contemplation  of  the  mechanics'  liea 
act.     Cumew  v.  Lee,  Mass.,  888. 

2.  Locality  of  the  building — description.]    A  bnildioff  against  which  a 

mechanic's  lien  was  filed  was  described  in  the  claim  as  being  **  on  a  lot  or 
piece  of  ground  situate  in  Delaware  township,  Northumberland  county,  Btate 
of  Pennsylvania,  on  the  south  side  of  public  road  leading  from  McEweiBiville 
to  Watsontown."  In  point  of  fact  the  building  was  erected  upon  a  road,  by 
way  of  which  the  distance  from  McEwensville  to  Watsontown  was  about  ten 
miles,  whereas  there  was  another  highway  running  between  the  two  towns 
by  way  of  which  their  distance  apart  was  but  two  and  one-half  miles.  BM^ 
there  could  be  no  recovery  upon  the  claim  filed  that  would  bind  the  build- 
ing sought  to  be  bound.  The  claim  was  filed  for  material  furnished  for  and 
about  the  erection  and  construction  of  a  building.  *'  8ize  of  house  of  brick 
28x24  feet,  two  stories  high,  with  kitchen  attached  16x16  feet  and  with  L 
used  for  bedrooms  9x16  feet,  with  curtilage  appurtenance  about  one  acre  of 
ground."  The  brick  house  was  an  old  stnicture,  the  roof  of  which  wti 
renewed ;  the  kitchen  was  new.  Hdd,  the  lien  should  have  been  filed  sgninst 
the  new  addition.    Linek  v.  Wo\f,  Penn.,  141. 

MINES  AND  MINING. 

l"  T.  held  a  lease  of  a  mine  for  a  term  of  thirty  years  ;  he  agreed  with  H.  and 
his  assigns  to  fumish  ore  therefrom,  to  hmi  or  them  in  certain  quantities, 
monthly,  and  in  case  of  his  failure  so  to  do,  he  or  they  might  enter  and 
secure  the  ore,  charging  T.  with  all  costs,  until  T.'s  inoWft"^  or /atZt»^  should 
be  satisfactorily  removed.  T.  failed  to  deliver  ore  ;  H.  and  his  assigns 
threatened  to  enter  ;  T.  filed  a  bill  to  enjoin  them,  and  for  an  account ;  the 
court  let  H.  and  his  assigns  into  possession;  now  T.  files  supplemental  bill 
and  asks  to  be  restored  to  possession,  allegmg  that  he  can  now  funi^ 
ore  under  the  contract ;  he  also  asks  for  an  account  for  waste,  and  for  a  man- 
ager; defendants  insist  that  T.  forfeited  his  rifht  to  re-enter  by  his  miscon- 
duct and  bad  faith;  also  insists  that  this  court  has  not  jurisdiction;  hdi^  ^ 
T.  is  entitled  to  the  possession,  no  bad  faith  appearing;  heldy  also,  that  hen 
not  entitled  to  an  account  for  waste,  nor  to  a  manager;  and  hdd^  tiiat  this 
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court  has  jurisdiction.  Trotter  v.  Heck$cher  and  Lehigh  Zinc  and  Iron  Co., 
N.  J.,  757. 
2.  The  complainant  agreed  to  mine  and  deliyer  to  the  defendants  ore  containing 
twenty-six  per  cent  of  oxide  of  zinc,  which  he  did,  and  which  they  accepted, 
without  objections  on  account  of  moisture  in  the  zinc  produced  therefrom  by 
the  defendant,  until  after  the  expiration  of  three  years.  Held,  that  the  de- 
fendants are  estopped.  Held,  also,  that  the  complainant  was  not  accountable 
for  the  moisture  which  might  appear  in  the  zinc,  as  assayed  by  defendants, 
since  he  only  agreed  to  deliver  ore  containing  a  certain  percentage  of  zinc, 
no  other  condition  being  agreed  upon  by  the  contract.  Trotter  v.  ffeckscher, 
N.  J.,  660. 

See  Trbspabs. 

MORTGAGE. 

1.  Interest  —  stakeholder  not  chargeable  with.]    The  defendant  and  his 

wife  were  each  seized  of  an  undivided  half  of  certain  premises.  The  hus- 
band executed  a  mortgage  on  the  same  to  the  plaintiff  in  which  he  covenan- 
ted that  he  was  seized  in  fee  of  the  entire  premises.  In  this  mortgage  the 
wife  joined  only  in  releasing  her  dower.  Some  years  after,  the  plain tiS,  dis- 
covering that  the  wife  owned  a  one-half  interest  in  the  premises,  procured 
from  her  a  quit-claim  deed  of  her  interest,  and,  at  the  same  time,  gave  her 
back  an  agreement  or  instrument  of  defeasance  by  which  it  agreed  that  in 
case  the  premises  were  sold  to  pay  the  husband's  mortgage,  it  would  pay  to 
her  the  surplus.  Held,  that  the  quit-claim  deed  and  the  agreement  back  con- 
stituted a  mortgage  of  the  wife's  undivided  half  of  the  estate;  that  the  two 
mortgages  were  separate  and  distinct  conveyances  of  their  respective  inter- 
ests, and  that  the  fact  that  it  was  the  intention  of  all  parties  that  the  whole 
property  should  be  included  in  the  mortgage  given  by  the  husband,  and  that 
the  money  borrowed  thereon  had  been  expended  in  improving  the  common 
property,  did  not  tend  to  make  them  joint  mortgages.  A  mere  stakeholder 
who  stands  ready  to  pay  to  whichever  one  of  the  claimants  is  legally  entitled 
to  the  money  is  not,  unless  special  circumstances  require  it,  chargeable 
with  interest.     Satdngs  Bank  v.  Pool,  Mass.,  867, 

2.  Payment.]    A  mortgagee  held  two  mortgages,  one  of  real  and  the  other  of 

personal  estate,  to  secure  the  payment  of  the  same  debt.  He  foreclosed  the 
chattel  mortgage  and  took  possession  of  the  property  converting  it  to  his 
own  use.  The  property  so  converted  exceeded  the  amount  of  the  debt. 
Hdd,  that  there  was  no  longer  an  existing  debt  to  uphold  the  mortgage  on 
real  estate.     Androscoggin  Samngs  Bank  v.  MeKenney,  Me.,  862. 

8.  Power  of  sale  —  foreclosure  —  redemption  —  tender.]  The  mortgagor 
of  a  "power  of  sale  mortgage''  may  bring  a  bill  in  equity  to  redeem  after 
the  mortgagee  has  commenced  advertising  the  premises  for  sale  for  condition 
broken,  and  before  the  sale  actually  takes  place,  notwithstanding  that  up  to 
that  time  he  has  made  no  tender  of  the  amount  due  on  the  mortgage.  Way 
V.  MuUett,  Mas&,  446. 

4.  Priority  of  lien  — latent  equity.]  The  lien  of  a  mortgage  in  the  hands 
of  an  assignee  thereof,  who  has  taken  the  same  without  notice  of  an  unre- 
corded lien  upon  the  premises  for  the  purchase-price  thereof,  is  prior  to  the 
latent  equity,  notwithstanding  his  assignor,  the  mortgagee,  had  knowledge 
of  the  lien,  and  a  large  part  of  the  consideration  for  the  assignment  was  an 
existing  indebtedness.     Spragru  v.  Drew,  N.  J.,  402. 

6.  Bedemption  —  laches.]  A  party  entitled  to  redeem  under  a  mortgage 
may,  after  filing  his  bill  for  that  purpose,  lose  his  right  to  redeem  by  delay 
in  prosecuting  the  suit.     Bancroft  v.  8a/u)in,  Mass.,  898. 

See  Contract,  887;  Exrmftion,  119;  Rajlboad,  241. 

MUNICIPAL  CORPORATIONS. 
1.  Comptroller— oountersigning    warrant— discretionary  powers- 
mandamus  —  contract  —  bills  of  assessment — payment]    Where  a 
person  or  body  is  clothed  with  judicial,  deliberative  or  discretionary  powers, 
and  he  or  it  has  exercised  such  powers  according  to  his  or  its  discretion. 
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mandamui  will  not  lie  to  compel  a  revision  or  modification  of  the  dedsioii 
resulting  from  the  exercise  of  such  discretion,  though  in  fact  the  dedsioa 
may  have  been  wrong.     Dechert  v.  C(>mm4m%oedUh^  ex  rd.  Smart,  Penn«,  590. 

2.  Employees — negligence  of  insuranoe  patrol — respondeat  superior.] 
The  Insurance  Patrol  of  the  City  of  Philadelphia,  an  incorporated  body  act- 
ing as  a  salvage  corps  in  coif  junction  with  the  regular  city  fire  department, 
sent  A.  and  B.,  two  of  its  employees,  to  take  away  a  number  of  tarpaulins  left 
on  the  upper  floor  of  a  building  that  had  been  damaged  by  fire.  They  took 
with  them  a  patrol  wagon,  which  A.,  the  driver,  backed  against  the  curb  in 
front  of  the  injured  building,  then  stationing  himself  at  the  horse's  head.  B. 
in  the  meanwhile  went  up  to  throw  the  tarpaulins  out  of  the  windows  to  Uie 
sidewalk.  Whilst  engaged  throwing  them  out  in  bundles,  one  lot  struck  C, 
a  passer-by,  and  caus(/cl  such  bodily  injury  as  to  result  in  his  death,  where- 
upon his  widow  and  child  brought  suit  'against  the  Insurance  Patrol  and  A. 
and  B. ,  to  recover  danfages.  On  the  trial  there  was  no  evidence  that  A.  had 
been  stationed  below  to  give  notice  of  the  danger  to  passers-by,  or  that  A- 
and  B.  had  divided  the  danger  between  them.  Neither  was  there  any  proof 
that  the  Insurance  Patrol  had  been  invested  with  a  public  function  which  it 
exercised  for  the  pu*blic  good  as  a  public  agent,  and  not  for  private  gain. 
The  lower  court  entered  a  nonsuit  as  to  A.  and  also  as  to  the  Insurance 
Patrol,  and  the  jury  rendered  a  verdict  in  $25,000  against  B.  The  court 
refused  to  take  off  the  nonsuits  entered,  whereupon  the  case  was  carried  to  the 
supreme  court,  and  the  refusal  to  take  off  the  nonsuits  was  assigned  for  error. 
JleU,  the  lower  court  was  right  in  refusing  the  motion  as  to  A.  Held,  also, 
that  if  the  Insurance  Patrol  claimed  to  be  such  a  public  agent  as  was  exempt 
from  liability  for  the  negligence  of  its  servants,  it  was  bound  to  exhibit  and 
establish  the  ground  of  its  exemption.  Boydv,  **  Insuranoe  Patrol  of  the  Citf 
of  PhOaddphm;'  Penn.,  886. 

8.  I^ogligenoe  —  contractor.]  A  pronerty-owner  obtained  the  consent  of  a 
municipality  to  his  digging  a  trench  and  laying  water-pipe  in  one  of  the 
public  streets  to  supply  his  premises  with  water;  he  then  contracted  with  C. 
to  do  the  work  for  a  gross  sum ;  D.  foil  into  the  trench  dug  by  C.  and  was 
injured.  HM^  the  remedy  of  D.,  if  any,  was  against  C.  Borough  of  Sue- 
quehanna  Depot  Y,  Simmons^  Penn.,  57. 

4.  Jraving  ~  rural  property  —  estoppel  —  verdict  — mistake  —  bill  of 
assessment  —  contractor — property-owner  —  defense.]  A.  who 
owned  property  in  Philadelphia,  fronting  on  Sixty-third  street,  with  other 
owners,  signed  a  writing  expressive  of  a  desire  to  have  the  cait-w&y  of  the 
street  in  front  of  his  property  paved.  After  councils  had  commenced  taking 
action,  the  property-owners  presented  protests  against  any  legislation  author- 
izing the  paving,  •  on  the  ground  that  it  was  premature,  inexpedient  and 
unnecessary,  and  because  they  did  not  want  the  character  of  pavement  it 
was  proposed  to  put  down.  Later  and  after  the  legislation  had  been  effected, 
the  contract  awarded,  and  the  work  of  paving  commenced,  some  of  the 
owners  warned  the  contractors  that  as  protests  had  been  presented,  and  as 
the  roadway  was  private  property,  they  would  do  the  work  at  their  own  risk. 
After  the  paving  had  been  completed  the  contractors  endeavored  to  collect 
the  cost  of  placing  it  in  front  of  the  property  of  A.,  by  proceedings  upon  a 
municipal  claim  filed  therefor.  Upon  the  trial  A.  set  up  for  the  firrt  time 
the  defense  that  his  property  was  rural  and  not  subject  to  a  per  foot  frontage 
assessment  such  as  had  been  resorted  to  in  order  to  establisn  the  proportion 
due  from  it  for  the  paving.  Beld,  he  was  estopped  from  makinf^  the  aef ense.  A 
contractor  for  paving  a  street,  who  received  from  the  municipality  payment 
in  the  shape  of  bills  or  assessment  against  abutting  properties,  and  who  per- 
forms  his  work  so  defectively  as  to  be  worthless,  has  no  right  to  recover  in 
an  action  against  the  property-owner,  and  the  latter  is  not  precluded  from 
defending,  because  he  is  not  a  nominal  party  to  the  contract.  If  the  work 
has  been  substantially  done  as  contracted  for,  answers  the  intended  purposes, 
but  in  some  minor  piarticulars  which  do  not  mateiially  affect  its  usefulness 
the  contractor  has  failed,  then  the  property-owner  may  have  deduction  for 
such  failure.     A  mistake  in  the  amount  of  a  verdict  may  be  corrected  before 
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the  verdict  is  recorded  and  the  jury  discharged.  Pepper  v.  City  of  PhUadelr 
phia,  Penn.,  738. 

NEGLIGENCE. 

1.  Contributory  ~  attempting  to  board  moving  train.]     One   of  the 

defendant's  trains,  on  its  elevated  railway,  had  reached  and  was  about  leav- 
ing the  Chatham  square  station,  on  the  Second  avenue  line,  on  the  evening 
of  December  9,  1881,  when  the  deceased,  with  other  persons,  hastened  from 
another  train  to  get  on  board.  As  they  came  up  running  for  that  purpose, 
the  gate  of  the  car  was  closed,  and  the  train  started  to  leave  the  station.  It 
was  moving  very  slow,  but  with  constantly  accelerated  speed,  when  two 
persons,  running  in  advance  of  the  deceased,  pushed  open  the  closed  gate  and 
boarded  the  car.  The  deceased  also  attempted  to  get  on,  but  at  that 
moment  the  conductor,  while  the  deceased  having  one  foot  on  the  platform 
and  his  hands  grasping  the  stanchions  of  the  car  platform  was  stepping  oa 
the  car,  again  closed  the  gate.  Deceased's  foot  was  caught  by  the  gate  so 
that  he  was  carried  along  by  the  moving  car,  until  struck  by  a  projecting 
water-pipe,  at  the  north  end  of  the  station,  by  which  he  was  knocked  from 
the  car  upon  the  track  below  and  fatally  injured.  Held,  that  plaintiff  was 
guilty  of  contributory  negligence,  and  a  nonsuit  was  properly  directed. 
SoloTnofi  V.  Manhattan  Railway  Company ^  N.  Y.,  276. 

2.  Damages  — railway  company  — nonsuit— law  and  flEtot.]    A  female 

passenger  in  a  street  car  in  attempting  to  get  out  whilst  carrying  upon  one 
arm  a  sleeping  child,  slipped  upon  some  ice  that  had  formed  upon  the  step, 
and  falling  received  serious  injuries.  In  an  action  against  the  company  for 
damages  it  was  shown  that  the  quantity  of  ice  upon  the  step  was  **  more  than 
would  be  caused  by  persons  getting  in  and  out,^'  and  further,  that  it  had  not 
stormed  upon  the  day  of  the  accident,  but  on  the  immediately  preceding  one 
it  had ;  further,  that  whilst  there  was  ample  seating  room  in  the  car  for  more 
passengers,  yet  two  were  allowed  to  stand  upon  the  rear  platform  beside  the 
conductor,  the  presence  of  one  of  whom  prevented  B.  from  taking  hold  of 
the  handle  to  be  used  as  an  assistance  for  persons  getting  on  and  off.  The 
common  pleas  entered  a  nonsuit,  and  refused  to  take  it  off.  Held^  this  was 
error,  as  the  evidence  of  negligence  was  sufficient  to  send  the  case  to  the  jury. 
Neslie  v.  Second^  etc.,  Passenger  Railway  Co.,  Penn.,  708. 

3.  Railroad  aocident  —  what  evidence  must  show  to  justify  recovery.] 

In  order  to  sustain  an  action  against  a  railroad  company  for  negligently  caus- 
ing the  death  of  plaintiff's  intestate,  the  evidence  must  show,  not  only  that 
the  defendant  was  negligent,  but  that  such  negligence  was  the  cause  of  the 
accident     Oardinier  v.  N.  T.  C,  etc.,  R.  Co.,  N.  Y.,  829. 

See  Municipal  Corporation,  57 ;  Railroad,  639 

NEGOTIABLE  INSTRUMENT. 
!•  Delivery^  parol  evidence  to  qualiQr.]  A  note  may  be  delivered  upon 
condition,  and  the  annexing  of  a  condition  to  the  delivery  thereof  is  not  an 
oral  contradiction  of  the  written  instrument.  In  an  action  by  the  payee  of  a 
note,  parol  evidence  is  admissible  to  show  that  at  the  time  of  its  delivery,  it 
was  agreed  that  it  should  be  returned  to  the  maker  if  demanded.  McFarland 
▼.  Sikes.  Conn.,  13. 

2.  Note  given  for  subscription  ~  consideration.]    A  promissory  note  exe- 

cuted in  pursuance  of  a  promise  to  subscribe  $2,500  towuti  the  payment  of  a 
church  debt,  on  condition  that  the  church  would  raise  the  balance  by  volun- 
tary subscriptions,  which  condition  is  performed,  is  founded  upon  a  suffi- 
cient consideration  and  binding  upon  the  maker.    Roberta  v.  CM,  N.  Y.,  622. 

3.  Extinguishment   of  debt  ~  book    account — former  recovery.]     A 

promissory  note  taken  for  the  whole  or  part  of  a  debt  will  only  operate  as  an 
extinguishment  of  it  if  so  intended  by  the  parties.  A  debt  due  upon  a  con- 
tinuous account  of  book  entries  made  in  the  ordinary  course  of  dealing  is 
entire,  and  cannot,  in  the  absence  of  an  agreement  to  that  effect,  be  split  up 
into  separate  and  distinct  demands  so  as  to  form  the  basis  of  several  suits. 
It  is  against  the  policy  of  the  law  to  permit  a  party  to  recover  in  an  action 
Vol.  Vm.— 117 
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what  was  included  in  and  might  have  been  recovered  in  a  former  one.  Bud 
V.  WiUon,  Penn.,  812. 
4.  Promiasory  note  not  in  Kentucky  —  defenaes  —  oonstitationallaw.] 
Promissory  notes  made  and  signed  by  the  makers  in  Kentucky,  where  they 
resided,  were  made  payable  at  the  Kentucky  National  Bank,  in  that  State^and 
then  sent  by  mail  to  the  payees  in  Massachusetts.  Held,  that  they  were  Ken- 
tucky contracts,  to  be  governed  by  the  laws  of  that  Commonwealth.  By  the 
laws  of  Kentucky  promissory  notes  are  not  negotiable  paper,  and  such  con- 
tracts are  subject  to  any  defense,  discount  or  offset  that  the  makers  might 
have  a^nst  the  original  payees  or  any  intermediate  assignor  before  notice  of 
the  assignment.  There  appears  to  be  no  constitutional  provision  forbidding 
such  a  statute.     Shoe  ana  Leather  Bank  v.  Wood,  Mass.,  388. 

NEW  YORK  CITY. 
Action  by  police  justice  for  salary.  ]  A  police  justice  in  New  York  dty  hfA 
been  paid  an  unauthorized  salary  for  several  years,  and  thereafter  paid  t 
salary  which  was  legal  in  amount.  In  an  action  to  recover  the  balance  be- 
tween the  amount  paid  and  the  sum  claimed,  h^ld,  that  the  complaint  wsg 
properly  dismissed.  The  city  was  given  a  judgment  on  its  counter-claim 
setting  up  over- payments.  Held^  that  the  decision  at  general  term  disallow- 
ing the  same,  on  the  ground  that  they  were  voluntai^,  was  right.  Qa  t. 
Mai/or,  etc.,  of  New  York,  N.  Y.,  284. 

See  Assessment. 

NEW  TRIAL. 
Juror  was  constable.]    The  fact  that  one  of  the  jurors  was  a  constable,  and 
was  thus  exempt  by  statute  from  jury  duty,  does  not  entitle  a  party  to  a  new 
trial,  as  of  right.     Moeh$  v.  Walffsohn,  Mass.,  439. 

NOTICE. 
See  Attachbient. 
OFFICE  AND  OFFICER 
Jersey  City  fire  department  —  transfer  with  less  pay.]    The  transfer  of  an 
employee  in  the  Jersey  City  Fire  Department  from  his  position  of  engineer 
to  that  of  stoker,  which  last  position  is  attended  with  different  duties  and 
decreased  pay,  is  invalid  under  the  act  —  Pamph.  L.  1885,  p.  130  —  regulating 
the  terms  of  officers  and  men  in  fire  departments.     Such  employee  is  pro- 
tected, althouf^h  he  was  appointed  without  filing  an  application  sworn  to  and 
having  a  physician^s  certificate  showing  his  physical  condition,  according  to 
the  requirements  of  a  rule  adopted  by  a  preceding  board  of  fire  comnm- 
sioners.     Michaelis  v.  Board  of  Com.  of  Jersey  City,!^,  J.,  417. 

ORPHANS'  COURT. 

1.  Jurisdiotion  —  common  pleas.  ]    An  auditor  was  appointed  by  the  orphans' 

court  to  distribute  a  fund  in  the  hands 'of  A.,  administrator  <f«  bonis  nm  of 
the  estate  of  B.  The  auditor  found  there  was  due  from  the  estate  of  B.  to 
the  estate  of  C,  who  had  been  the  administrator  of  the  estate  of  B.,  the  sum 
of  $206.01.  The  finding  of  the  auditor  was  confirmed  by  the  court,  and  from 
that  action  no  appeal  v;as  taken.  In  course  of  time  suit  was  brought  in  the 
common  pleas  to  recover  the  sum  found  by  the  auditor  to  be  due  to  the  estate 
of  C.  In  that  action  an  attempt  was  made  to  prove  that  the  actual  indebted- 
ness was  on  the  part  of  the  estate  of  C.  to  that  of  B.  Held,  that  under  the 
circumstances  this  could  not  be  successfully  done.  Miller  v.  Commonwealth, 
Penn.,  54. 

2.  Bill  of  review  —  lAches.]    Where  interested  parties  who  reside  abroad 

have  notice  of  an  adjudication  in  the  orphans'  court,  and  are  urged  to  look 
after  their  interests  either  in  person  or  by  counsel,  and  neglect  so  to  do,  their 
laches  destroys  their  right  to  relief.  An  account  in  the  orphans'  court  settled 
and  confirmed  can  only  be  reviewed  as  a  matter  of  right,  for  error  of  Uw 
apparent  upon  the  face  of  the  record,  or  for  a  matter  which  has  arisen  after 
the  decree.     It  may  be  reviewed  as  a  matter  of  grace  for  new  proof  discovered 
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after  the  decree,  which  proof  could  not  possibly  have  been  used  at  the  time 
when  the  decree  was  made.  Appeal  of  Scott,  Penn.,  68. 
d«  A  bill  of  review  in  the  orphans'  court  is  a  matter  of  ri^ht.  Where  a  proper  case 
is  set  forth  in  the  petition  for  a  review,  and  the  facts  are  verified  by  affi- 
davit, it  is  the  duty  of  the  court  under  the  acts  of  October  18,  1840,  to 
grant  a  rehearing,  unless  tiie  case  falls  within  the  proviso  of  the  statute. 
meckePs  Appealy  Penn.,  91. 

PARENT  AND  CHILD. 
A  step-father  is  under  no  obligation  to  support  his  step-children  after  the  death 
of  their  mother.    In  the  absence  of  a  contract  between  a  guardian  and  a 
step-father  of  the  guardian's  ward  for  the  support  of  the  ward,  the  step- 
father is  not  entitled  to  compensation.    Appeal  of  Brovm,  Penn.,  51. 

PAROL  EVIDENCE. 

^59fl  Contract;  Evidence;  Neootiablb  Instrxjment. 

PARTITION. 

1.  Allegations  in  bill — sufficiency  to  confer  jurisdiotion.]    A  bill  was 

filed,  under  section  99  of  article  16  of  the  Code,  for  sale  of  the  real  estate 
described,  for  the  purpose  of  partition  among  the  parties  entitled ;  it  being 
alleged  that  such  real  estate  was  not  susceptible  of  division  in  kind  without 
loss  and  injury  to  the  parties  concerned.  The  bill  alleged  that  S.  was,  in  his 
life-time,  seized  and  possessed  of  seven-fifteenths  undivided  parts  of  a  tract 
of  land  of  one  hundred  and  twenty  acres ;  and  that,  being  so  seized,  entitled, 
or  possessed  of  such  undivided  interest,  he  died  intestate,  leaving  the  com- 
plamant,  J.,  his  only  child  and  heir  at  law,  and  also  his  widow,  surviving 
him.  It  is  also  alleged  that  the  other  part  of  said  tract  of  land,  being  eight- 
fifteenths  thereof,  was  owned  by  the  appellant  It  was  further  alleged  that 
if  it  be  found,  as  your  orators  charge,  that  said  real  estate  is  not  susceptible 
of  division,  and  that  no  division  can  be  made  except  by  greatly  injuring  and 
depreciating  the  value  of  said  real  estate,  then  they  are  entitled  to  a  decree 
for  sale  for  the  purposes  of  partition.  Hdd,  that  there  was  enough  alleged 
on  the  face  of  the  bill  to  give  the  court  jurisdiction.  Courts  have  no  power, 
under  exceptions  to  a  sale  in  partition  made  under  a  decree,  to  review  and 
decide  upon  the  merits  of  the  decree ;  as  between  the  parties  to  the  suit,  the 
decree  is  conclusive  of  the  subject-matter  involved ;  and,  if  the  court  had 
jurisdiction  to  pass  the  decree,  that  decree  must  be  executed,  unless  it  be 
reversed  by  regular  proceeding  had  for  the  purpose.  SUngluff  v.  Stardey, 
Md.,  854. 

2.  Offbr  to  take  property  in  proceedings.]    The  offer  to  take  property  in 

partition  proceedings  must  be  in  writing.  A.  made  oral  bids  upon  several 
properties  in  partition  proceeding  one  purpart  being  allotted  to  him ;  later 
he  interposed  objection  to  the  title  of  other  persons,  obtained  in  the  same 
manner.  Heldy  that  having  assented  to  the  form  of  bidding  and  received 
and  retained  some  of  the  benefits  therefrom,  he  could  not  successfully  so 
object.     Appeal  of  WiUiam  Hmvry  Sutton,  Penn.,  115. 

8.  Tenant  in  common  —  improvements — repairs  —  new  erection  ^  lia- 
bility. ]  Where  a  co-tenant  in  common  undertakes  to  improve  the  whole 
estate,  the  improvement  inures  to  the  benefit  of  all.  A  tenant  in  common  is 
liable  to  his  co-tenant  for  repairs  absolutely  necessary  to  buildings  already 
erected,  and  which  have  fallen  into  decay,  but  he  is  not  liable  for  new  and 
permanent  erections  which  the  latter  may  have  set  up  on  the  premises.  A., 
B.,  C.  and  D.  were  tenants  in  common  of  certain  land.  A.  and  B.,  being  in 
actual  possession,  set  up  certain  new  structures  upon  a  portion  of  the  land  in 
order  to  obtain  a  more  complete  enjoyment  of  their  interests.  Held,  that  in 
partition  proceedings  C.  and  D.  were  not,  under  the  circumstances,  entitled 
to  a  share  of  the  improvements  set  up  by  A.  and  B.  Appeal,  of  Kelsey,  Penn., 
263. 

4.  Tenant  in  common  —  lien*]  It  is  the  duty  of  a  tenant  in  common  who  in 
partition  proceedings  in  the  common  pleas  takes  the  land  divested  of  a  lien 
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agamst  his  co-tenant,  either  to  make  application  to  pay  the  money  into  court 
because  of  the  lien  or  pay  the  lien  itself ;  he  holds  the  money  subject  to  the 
lien.     Beed  v.  FidM/y  Jns,,  etc^  Depont  Co,,  Penn.,  771. 

PARTNERSfflP. 

See  Payment. 

PATENT. 

Equity.]  A.  owned  a  patent  upon  drilling  jars  for  artesian  wells;  he  granted 
to  B.  a  license  to  make  and  sell  the  character  of  jars  patented,  B.  to  render 
monthly  accounts,  pay  a  royalty  on  each  set  made,  and  keep  a  book  contain- 
ing a  list  of  the  work  done,  to  whom  sold  and  the  dates,  which  book  was  to 
be  open  to  the  inspection  of  A  Held^  that  B.  was  obliged  to  pay  so  long  as 
he  continued  to  manufacture  within  the  running  of  the  patent,  and  that  he 
was  bound  to  account.  Held^  also,  that  A.  coald  enforce  his  rights  through 
the  aid  of  the  equity  side  of  the  court.  Appeal  of  Bovaird  db  Seyfang^  Penn., 
258. 

PAUPER. 

Settlement.]  A.  was  bom  in  Penn^s  township,  in  May,  1854 ;  at  nine  years  of 
age  she  became  insane;  in  March,  1883,  B.,  her  father,  who  had  settlement 
in  Penn^s  township,  made  complaint  and  she  became  a  charge  upon  the  town- 
ship, and  was  placed  by  the  overseers  of  the  poor  in  the  State  Hospital  for 
the  Insane,  at  Danville ;  in  September,  1883,  B.  entered  into  an  agreement 
with  the  overseers  of  the  poor  to  take  A.  back  into  his  household ;  the  over- 
seers of  the  poor  to  pay  any  resident  physician  employed  by  R  to  attend  A 
for  her  insanity,  and  to  have  the  right  to  remove  her  again  to  the  hospital, 
if  in  their  judgment  proper;  in  March,  1884,  and  whilst  A.  was  an  inmate  of 
the  home  of  B.,  the  latter  moved  his  family  to  a  house  he  had  purchased  in 
Selinsgrove;  in  July,  1885,  A.  a^in  became  chargeable;  up  until  near  this 
time,  Penn  ^8  township  had  furnished  her  relief.  Rdd^  A.  had  not  acquired 
a  new  settlement  in  Selinsgrove,  and  further,  that  she  remained  a  charge 
upon  Penn's  township.  Openeers  of  the  Poor  of  Penn's  Township  v.  Overmert 
of  the  Poor  qf  the  Borough  of  SeLiriMgrove,  Penn.,  176. 

PAYMENT. 

A  payment  by  a  partner  on  the  partnership  account,  in  the  regular  course  of  the 
partnership  business,  cannot  be  made  the  basis  of  a  legal  claim  for  contribu- 
tion against  his  copartner  before  the  partnership  accounts  are  settled.     Bi^top 
v.  Bishopj  Conn.,  506. 
See  MoBTGAGE,  362;  Rbflbyin,  238;  Statute  of  Ldotations,  640. 

'LEADING. 

1.  When  charges  showing  the  condition  of  institution  and  the  unlawful  manage- 

ment of  it,  prior  to  the  time  when  the  act  was  committed  from  which  loss 
resulted,  are  not  impertinent  or  scandalous.     WUkineon  v.  Dodd,  N.  J.,  539. 

2.  Deolaration.]    A  declaration  will  not  be  adjudged  bad  on  demurrer  which 

is  sufficiently  formal  to  make  known  to  the  defendant  and  the  court  the  claim 
set  up  by  the  plaintiff.     Bttmham  v.  Pedfc,  Me.,  524. 

8.  Demurrer  —  traverse*]  In  an  action  on  a  probate  bond  where  the  defend- 
ant pleaded  that  no  person  injured  by  the  breach  of  the  bond  ever  applied 
to  the  probate  court  for  leave  to  prosecute,  and  that  said  court  never  granted 
such  leave  to  any  person  injured  or  claiming  to  be  injured,  the  plaintiff 
should  traverse  the  plea  instead  of  demurring.  Probate  Cowrt  ▼.  Sem^er^ 
Vt.,  720. 

4L.  Nul  disseiziii  ~  execution  ^  levy  aud  sale  —  notioek]  The  plea  of  nul 
disseizin  puts  the  whole  title  of  the  property  in  issue,  and  under  that  plea  the 
defendant  can  maintain  the  issue  either  upon  the  failure  of  the  demandant  to 
show  title  in  himself,  or  upon  evidence  of  title  in  the  defendant  Delay  cd 
an  officer  to  complete  the  sale  of  real  property  after  seizure,  where  the  rights 
of  third  parties  have  not  intervened,  is  immateriid.  Ssrvice  of  notice  upon 
the  owner,  of  the  time  and  place  ai^oointed  for  the  sale,  is  properly  made  by 
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leaving  the*notice  at  his  last  and  usual  place  of  abode.  Oroacher  ▼.  WiUiam^ 
Mass.,  870. 

See  Cbiminal  Law,  716 ;  EyidbNcb,  452. 

PLEDGE. 

!•  Set-off —  recoupment.]  A  pledgor  cannot  recover  from  the  pledgee  in  as- 
mmpsitj  as  money  had  and  received,  nor  by  set-off,  the  value  of  securities 
pled^d,  when  they  have  been  voluntarily  surrendered  by  the  pledgee  to  a 
third  person.  The  contract  between  pledgor  and  pledgee  is  collateral,  and 
damages  for  its  breach  cannot  be  allowed  by  way  of  recoupment  in  deifcnse 
of  a  suit  to  recover  the  debt.     Fletcher  v.  Harmon^  Me.,  620. 

2.  Conversion.]  In  an  action  by  the  pledgee  for  the  debt  for  which  the  pledge 
was  made,  the  defendant  may  set  up  a  wrongful  conversion  of  the  pledge  by 
>vay  of  a  defense  and  be  allowed  the  value  of  the  pledge  as  payment  of  the 
debt  pro  tanto.  Stock  of  a  mining  corporation  was  j)ledged  as  collateral 
security  for  a  loan.  The  company  by  legislative  authority  afterward  reduced 
its  capital  and  proportionately  reduced  the  nominal  value  of  the  shares  of 
the  capital  stock.  Held,  that  the  surrender  by  the  pledgee  of  the  original 
certificate  of  stock  and  the  acceptance  of  a  new  certificate  for  the  same  num- 
ber of  shares  was  not  a  wrongful  conversion.  DonneUf  Latoson  db  Co.  v. 
Wyckoff,  N.  J.,  848. 

PRACTICE. 

1.  Amending  verdiot  after  judgment  — no  point  of  law  reserved — , 

articles  of  agreement  construed.]  Where  the  action  is  ejectment,  and 
no  question  of  law  is  reserved,  it  is  not  in  the  power  of  the  court  to  hold, 
after  verdict,  that  it  was  wrong  to  have  submitted  the  case  to  the  jury  and  then 
alter  the  judgment.     Eheris  v.  Thompsmi,  Penn.,  210. 

2.  Appeal  from  stirrogate's  decree — no  exceptions*]    A  surrogate  on 

finding  that  a  will  was  the  testator^s  free  act,  unaffected  by  any  improper 
agency,  admitted  the  same  to  probate.  No  exception  was  taken  to  any 
finding,  but  there  was  an  exception  to  each  and  every  portion  of  the  decree. 
Held,  that  the  exception  was  useless  as  it  indicated  no  specific  error.  The 
surrogate  refused  to  make  certain  findings  on  request;  no  exception  was 
taken  to  such  refusal.  The  general  term  reversed  the  surrogate's  decree,  and 
ordered  issues  to  be  tried  by  a  jury.  Held,  that  the  reversal  was  unauthor- 
ized. The  practice  is  governed  by  Code  Civ.  Pro.,  §  2545.  Angenne  v. 
Jack9(m,  N.  Y.,  299. 

8.  Appearance  and  plea.]  An  appearance  and  plea  may  lead  to  a  verdict  and 
judgment  against  defendants,  yet  in  the  trial  of  an  action  of  ejectment,  it  is 
necessary  to  prove  that  the  defendants  were  in  possession  of  the  premises. 
Mclrdyre  v.  Wing,  Penn..  228. 

4.  Attorney.]  When  leave  is  granted  to  the  attorney  of  several  heirs  to  prose- 
cute a  probate  bond,  it  is  not  necessary  that  his  name  be  indorsed  on  the 
writ.     Probate  Cowrt  v.  Sawuer,  Vt,  720. 

6.  Commentii^  on  the  f[9tct  that  accused  does  not  testify.]  The  pirose- 
cuting  attorney  in  a  criminal  action  is  not  authorized  by  the  statutes  of  the 
State  to  comment,  in  his  argument  to  the  jury,  upon  the  fact  that  the  defend- 
ant did  not  testify  in  his  own  behalf.     State  v.  Banke,  Me.,  084. 

6.  Compulsory  reference  —  substantial  issue  fraud.]  Plaintiff's  as- 
signor bought  upon  an  execution  against  G.  his  individual  interest  in  the  firm 
property  of  T.  &  H.,  of  which  firm  G.  was  a  member.  Thereafter  upon  a 
sale  upon  executions,  upon  judgments  against  the  firm,  the  firm  property  was 
sold  to  W.  for  a  sum  less  than  sufficient  to  pay  the  firm  debts.  The  com- 
plaint charged  that  the  price  obtained  upon  the  sale  of  the  firm  property  to 
W.  was  much  less  than  the  value  of  the  property,  and  was  brought  about  by 
the  fraudulent  practices  and  representations  of  W.,  uid  that  out  for  these 
the  property  would  have  realized  enough  to  have  resulted  in  a  substantial 
advantage  to  plaintiff's  assignor.  The  plaintiff  asks  to  have  the  sale 
declared  void,  and  that  an  accounting  be  nad.     HeLd,  that  the  substantial 
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iflsae  was  the  fraud,  and  tl^at  a  compulsory  reference  ought  not  to  have  been 
ordered.    Morrison  ▼.  Van  Benthuysm,  etc,,  N.  Y.,  817. 

7.  ExoeptioiLj    A  party  excepting  to  the  admission  of  testimony  is  not  hound 

to  concede  its  truth  or  to  refrain  from  combatting  it  in  order  to  retain  his 
exception.    Id. 

8.  Joint  action  —  i)artie6.]    A  policy  of  insurance  was  assigned  to  B.  and  G. 

jointly ;  they  received  the  money  thereon  and  executed  a  joint  receipt  there- 
for; later  a  joint  action  was  brought  against  them  by  the  person  m  whose 
interest  the  policy  was  originally  issued,  for  money  had  and  receiTed  to  his 
use.  HMf  that  it  was  proper  to  proceed  against  B.  and  C.  jointly,  as  thej 
had  received  the  money  jointly.     8peek  v.  Hettinaer^  Penn.,  187. 

8.  Beferenoe — exoeptiona — agreement  of  parties.]  When  exceptions  are 
taken  to  the  ruling  of  the  court  in  overruling  objections  to  the  acceptance  of  t 
report  of  referees,  they  should  show  that  the  facts  upon  which  the  objections 
were  based — if  they  do  not  appear  of  record —  were  proved  to  the  court 
An  agreement  between  the  parties  to  a  reference,  as  to  the  manner  and  place 
of  a  hearing  by  referees  to  be  appointed  under  a  rule  of  court,  will  not  he 
binding  if  it  is  entered  of  record  and  made  a  part  of  the  rule  of  reference. 
The  re^ree  may  determine  the  time  and  place  of  hearing  when  the  parties 
disagree.  The  determination  of  referees,  as  to  the  necessity  of  a  view,  is 
final  when  honestly  made.  Referees  are  not  authorized  to  allow  the  charges 
of  a  surveyor  appointed  by  the  court,  but  their  report  will  not  be  rejected  on 
that  account  when  there  is  no  suggestion  that  the  allowance  was  unreasonable 
in  amoimt.     Nutter  ▼.  Taylor^  Me.,  858. 

10.  Parties— administrator  non-resident— filed  in  pleadings  eyidenoe.] 
HamxUon  v.  Lamphear^  Conn.,  590. 

RAILROAD. 

1.  Bonds — mortgage  —  proceedings  of  foreolosure  —  territorial  effect 
—  title  Constitution.]  Bonds  were  issued  and  a  mortgage  executed  by  t 
railroad  company  operatmg  a  line  of  road  located  partly  in  New  York  m 
partly  in  Pennsylvania.  The  issuing  of  the  bonds  and  execution  of  the 
mortgage  were  in  contravention  of  the  policy  of  Pennsylyania  as  declared  n 
he/  Constitution  and  laws.  HMj  the  property  of  the  company  situate  in 
Penn^lvania  was  not  bound  by  the  mortgage.  Proceedings  were  instituted 
in  a  New  York  court  to  foreclose  the  mortgage.  HM^  they  were  local  and 
without  extra-territorial  effect,  and  that  a  sale  thereunder  did  not  pass  title 
to  the  property  of  the  company  situate  in  Pennsylvania.  Appeal  of  StaU 
Line  Batlroad  Compteny,  Penn.,  241. 

X  Crossing  highway  ^  -  duty  to  keep  in  repair.]  Where  the  charter  of  a 
railroad  gives  the  corporation  the  right  to  cross  highways,  but  makes  it  the 
dutj  of  the  corporation  to  construct  and  keep  in  repair  good  and  suffident 
bridges  or  passages  over  or  under  the  railroad,  so  that  travel  over  the  high- 
way shall  not  be  impeded,  an  obligation  is  thereby  imposed,  which  requires 
the  corporation  to  keep  the  highway,  where  it  is  crossed  by  the  railroad,  ti 
all  times  and  under  all  circumstances,  in  a  condition  fit  for  safe  and  con- 
venient  use.  Nothing  short  of  legislative  authority  can  deprive  the  public  of 
their  right  in  a  highway,  and  no  legislation  will  be  understood  to  take  away 
public  rights  unless  such  purpose  be  plainly  expressed.  Mayor,  etc^  qf  Newark 
v.  Del  J  Lack,  d  West,  R.  Co,,  N.  J.,  537. 

3.  Parties.]    When  the  mayor  and  common  coimcil  of  a  city  are  charged  with 

the  duty  of  keeping  the  streets  of  the  city  in  a  condition  fit  for  safe  and  con- 
venient use,  they  are  the  proper  persons  to  file  a  bill  to  prevent  either  the 
obstruction  or  destruction  of  a  street.     Id. 

4.  Crossing  high  way  —  extent  of  grant.}    Public  grants  are  to  bestnctlj 

construed.  The  fp^ntee  can  take  nothmg  except  what  his  grant  pUinlj 
g^ives.  Where  a  right  to  cross  or  occupy  a  highway  is  granted  by  implica- 
tion, the  corporation  can  only  occupy  so  much  as  may  l^  reasonably  neces- 
sary ;  in  case  of  dispute  the  extent  of  the  grant  must  be  settled  by  the  courts. 
Where  the  charter  of  a  canal  company  g^ves  them  a  right  to  cross  public 
highways  wherever  it  is  necessary  that  they  should  do  so,  they  must  exercise 
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this  right  in  such  manner  as  to  cause  the  least  4>06sible  inconvenience  to  the 
public.  Under  such  right  the  company  does  not  take  the  fee  of  the  land 
covered  by  the  highway  where  their  canal  crosses,  but  simply  a  right  of  way, 
and  so  long  as  they  are  left  in  the  free  and  unobstnicted  use  and  employment 
of  that,  though  the  highway  may  be  appropriated  to  other  purposes  than 
travel,  they  suEer  no  wrong  and  have  no  cause  of  complaint.  Where  two 
highways  meet,  neither  is  entitled  to  destroy  the  other,  but  each  must  in 
some  degree  yield  to  the  other  what  would  be  their  strict  legal  rights,  if  they 
did  not  meet  and  collide.  Lehigh  VctUey  HaUroad  Co.  v.  Orcmge  Water  Co,, 
N.  J.,  889. 
6.  Eyidenoe.]  The  defendant  brought  an  action  and  obtained  a  judgment 
against  the  plaintiff^s  engineer  for  injuries  to  his  heifer,  claimed  to  have 
been  causea  by  negligence  in  running  an  engine ;  and  while  the  writ  was 
being  served  its  train  of  cars  was  delayed  for  a  short  time.  Thereupon  the 
plaintiff  commenced  this  action  for  malicious  prosecution,  alleging  that  the 
engine  was  properly  managed  at  the  time  of  the  accident ;  that  the  defend- 
ant instituted  his  suit  for  the  sole  purpose  of  injuring  the  plaintiff  by  delay- 
ing its  trains ;  and  the  declaration  was  sustained  on  demurrer.  Held^  that 
evidence  was  admissible  to  prove  that  the  plaintiff  had  neither  fenced  its 
road  nor  built  cattle-guards,  to  prove  a  cause  of  action,  and,  therefore,  prob- 
able cause.     St,  Johnslmry  &  Ixuce  Chmnplain  R.  R,  Co,  v.  ffunty  Vt.,  714. 

6.  Engineer — agent.]  An  engineer  is  an  agent  within  the  meaning  of  the  stat- 

ute imposing  a  duty  on  railroads  to  fence  their  roads.     Id. 

7.  Evidenoe  —  probable  cause. J    The  judgment  in  the  case  of  the  defendant 

against  the  engineer  is  not  admissible  as  tending  to  sfat>w  that  defendant  had 
a  cause  of  action  against  him.     Id. 

8.  Malioioiis  prosecution  —  legal  advice  a  defense.]    The  fact  that  the 

defendant,  before  the  commencement  of  the  suit,  took  competent  legal 
advice  on  a  correct  statement  of  all  material  facts  known  to  him,  or  that  he' 
had  reason  to  believe  existed,  and  acted  honestly  upon  it,  believing  that  he 
had  a  cause  of  action,  affords  probable  cause,  and  is  a  defense.     Id.   ' 

8.  Fires  —  negligence.  ]  The  owner  of  personal  property  cannot  recover  for  dam- 
ages thereto  by  fire,  communicated  by  a  locomotive,  from  the  railroad  com- 
pany, except  upon  proof  of  negligence  on  the  part  of  the  company,  and  that 
the  fire  was  caused  by  such  negligence.  Lowney  v.  New  Brunamck  Hailway 
Co,,  Me.,  689. 

RECEIVER. 

An  order  denyin||  an  application  for  an  order  directing  a  receiver  of  rents  and 
profits,  pending  the  foreclosure  of  a  mortgage,  to  pay  therefrom  the  amount 
expended  by  an  adjoining  lot-owner  in  **  shoring  up  "  the  wall  of  mortga^d 
bmlding,  is  matter  of  discretion  with  the  court  below,  and  from  its  decision 
no  appeal  lies  to  this  court.     WycJcoffy,  Schojleld,  N.  Y.,  624. 

RECORDING  ACT. 
Assignment  is  "conveyance"— -notice.]  The  assignment  of  a  mortgage 
and  the  satisfaction  of  the  same  are  '*  conveyances  "  within  the  meaning  of  the 
recording  act.  The  recording  of  an  assignment  of  a  mortgage  is  notice  to  a 
purchaser  of  the  equity  of  redemption,  and  payments  made  by  him  to  the 
assignor  after  the  assignment  are  invalid  and  do  not  bind  the  assignee. 
Brewster  v.  Comes,  N.  Y.,  438. 

RELIEF  SOCIETIES. 
Voluntary  associations  —  mutual  life  insurance  —  misrepresentation 
of  age — assessments  —  assignment.]  The  age  of  an  applicant  for  life 
insurance  is  a  material  fact,  and  a  misrepresentation  of  that  fact  in  an 
application  for  membership  in  a  voluntary  association  for  life  msurance 
renders  void  the  contract  issued  thereon.  The  incorporation  of  such  volun- 
tary association  and  a  vote  of  the  corporation  making  all  of  the  voluntary 
associates  members  of  it  will  not  make  such  a  void  contract  valid.  The 
treasurer  of  such  a  corporation  cannot  ratify  and  validate  such  a  contract. 
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The  assessment  and  payment  thereof  by  the  members  into  the  corporatioii 
treasury,  for  a  death-claim  upon  such  void  contract,  will  not  give  the  claim- 
ant an  action  against  the  corporation  for  the  amount  of  the  assessment.  An 
'  assessment  so  paid  into  the  treasury  becomes  the  money  of  the  corporation; 
and  the  members  making  it  cannot,  by  an  assignment  to  the  claimant  of  the 
several  sums  paid  in  by  them,  give  such  claimant  a  right  of  action  against  the 
corporation.     iSweet  v.  Citizens*  Mutual  Belief  Society^  Me.,  6Q9. 

REPLEVIN. 
Tender — payment — notes.]  A.,  who  held  promissory  notes  against  B., 
employed  C.  to  go  to  B.  and  purchase  three  horses  from  him,  which  he  did, 
paying  to  B.  a  small  amount  down  in  cash  and  telling  him  to  take  the  hones 
at  an  appointed  time  to  a  certain  place  and  he  would  pay  for  them ;  at  the 
time  and  place  fixed  B.  was  present  with  the  horses,  which  were  tied,  whilst 
B.  and  0.  entered  into  a  hotel  to  settle ;  there,  C.  tendered  to  D„  in  part  pay- 
ment, the  notes  held  by  A.  against  B. ;  these  B.  —  who  had  at  no  tmie  been 
informed  of  the  agency  of  C.  —  refused  to  accept;  in  the  meanwhile  the 
horses  were  taken  away  by  one  in  the  employ  of  A.,  whereupon  B.  brongbt 
replevin  to  recover  them.  Held,  thac  B.  could  recover  as  A.  was  not  entiUed 
to  the  possession  of  the  horses  until  he  had  paid  for  them,  and  his  tender  of 
the  notes  under  the  circumstances  would  not  be  sanctioned  in  law  as  equiTa- 
lent  to  a  payment.  Bush  v.  Bender,  Penn.,  288. 
Bight  of  street  railway  to  use  tracks  of  another  company —contract 
V  between  railway  company  and  city  for  exdusive  use  of  rtreets- 
construction  of  statute.]  New  Bedford  A  Favrha/oen  Street  BaHwotf  C^. 
V.  Aeushnet  Street  Bailway  Co.,  Mass.,  892. 

SALE. 

1.  Chattels— valid  delivery  as  to  third  persons.]    A  failure  to  dehrer 

possession  cannot  be  declared,  as  a  matter  of  law,  sufficient  to  prevent  the 
passage  of  the  title  to  chattels,  where  the  purchase  has  been  in  good  faith  and 
for  valuable  consideration,  and  the  vendee  haa  assumed  such  control  of  the 
property  as  to  reasonably  indicate  a  change  of  ownership.  Cessna  v.  Fwid 
&  Co.,  Penn.,  216. 

2.  Conditional  —  rule  in  Pennsylvania.]    By  the  law  of  Pennsylvania,  the 

reservation  of  title  in  the  vendor  upon  a  conditional  sale  is  valid  as  between 
the  parties,  but  is  invalid  as  against  creditors  of  the  vendee  or  Jxma  fide  pur- 
chasers from  him.     Marvin  Safe  Co,  v.  Norton,  N.  J.,  529. 

8.  rule  in  New  Jersey.]    In  New  Jersey,  upon  a  conditional  sale  of 

chattels,  followed  by  delivery  of  possession  to  the  vendee,  the  reservation  of 
title  in  the  vendor,  until  the  contract  price  is  paid,  is  valid  as  against  cred- 
itors of,  and  bona  fide  purchasers  from,  the  vendee,  unless  the  vendor  has  con- 
ferred upon  the  vendee  indicia  of  title  beyond  mere  possession  or  has  for- 
feited his  rights  by  conduct  which  the  law  regards  as  fraudulent.    Id. 

4.  Purchaser  —  feigned  issue  — right  of  property  —  security.]  1>ler  iS? 
ScouUer,  on  December  4,  1879,  agreed  with  William  F.  Johnson  &  do.,  in 
substance,  as  follows:  "Said  T^ler  <fc  Scouller  agree  to  purchase  rawhMe* 
[and  skins  sufficient  to  supply  their  tannery  in  North  East,  Penn.,  for  the 
time  being,  and  cause  the  same  to  be  delivered  to  said  Wm.  P.  Johnson  A  Co, 
at  said  tannery,  and  will  have  every  hide  ol  the  different  lots  marked  witht 
number,  to  distinguish  the  lots,  and  to  send  to  Wm.  F.  Johnson  4  Co.,  it 
Boston,  bills  of  said  hides  and  skins  as  they  are  being  delivered  at  said  tan- 
nery. Said  Wm.  P.  Johnson  <fe  Co.  a^ee  to  remit  to  said  Tyler  &  Scouller 
such  sums  of  money  as  shall  be  requisite  to  pay  for  said  hides  and  skins  thdr 
market  value,  in  North  East,  Penn.,  at  the  time  of  delivering  thereof  at  said 
tannery,  and  as  fast  as  delivered.  Said  Tyler  &  Scouller  agree  to  receive  and 
tan  for  said  Wm.  F.  Johnson  &  Co.  the  said  hides  and  skins  in  a  woriunan- 
like  manner,  with  all  reasonable  dispatch,  and  to  send  the  same  as  fast  as 
tanned  to  said  Wm.  F.  Johnson  A  Co.,  at  Boston.  Said  Wm.  F.  Johnson* 
Co.  agree  to  sell  said  tanned  hides  and  skins,  and  to  pay  said  Tyler  &  Scouller, 
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as  compensation  for  said  tanning,  such  sums  as  shall  equal  the  proceeds 
of  the  sales  of  said  leather,  after  deducting  therefrom  the  said  purchase- 
price  of  the  hides  and  skins  from  which  the  leather  was  made,  also  five  per 
cent  on  the  gross  amount  of  the  sales,  freight  on  the  leather,  interest  at  the 
rate  of  seven  per  cent  per  annum,  and  all  premiums  which  said  Wm.  F. 
Johnson  &  Co.  may  pay  for  insuring  the  said  hides  and  skins  while  in  tan- 
nery or  store-house  at  North  East.  Said  Tyler  &  ScouUer  shall  be  liable  for. 
and  shall  pay  for,  to  said  Wm.  F.  Johnson  &  Co.  any  loss  or  damage  to  said 
property  by  theft  or  otherwise;  said  hides  and  skins  always,  and  under 
every  state  of  the  tanning  process,  to  remain  the  exclusive  property  of  Wm. 
F.  Johnson  &  Co.,  and  nothing  herein  contained  shall  in' any  way  or  manner 
be  construed  as  making  said  Tyler  &  ScouUer  and  said  Wm.  F.  Johnson  & 
Co.  partners."  On  February  27,  1885,  Tyler  &  ScouUer  confessed  judgment 
to  W.  A.  Ensign  &  Co.,  upon  which  tkjl,  fa,  issued,  under  which  execution  the 
sheriff  levied  upon  aU  the  hides,  etc.,  in  possession  of  Tyler  &  Scouller : 
whereupon  Wm.  F.  Johnson  Ss  Co.,  and  others,  claimed  the  property  levied 
upon.  In  an  issue  directed  to  try  the  question  of  ownership,  it  was  hdd, 
that,  as  far  as  third  persons  were  concerned,  Johnson  &  Co.  were  lenders  of 
the  money,  and  not  purchasers  of  the  property,  and  that  they  could  not  hold 
the  property  as  security  for  their  advances  against  creditors  who  had  taken 
it  in  execution.  Johnson  v.  Mnsign,  Penn.,  155. 
SAVING  INSTITUTION. 
See  PLBADiNa,  539. 

SCHOOLS. 

1.  Section  84  of  the  school  law — Rev.  1084 — requires  the  township  collector  to  pay 
aU  school  moneys  only  on  the  order  of  the  district  clerks,  which  orders  shall 
specify  the  objects  for  which  they  are  given.  Heldy  (1)  that  an  order  of  the 
district  clerk  which  specifies  the  object  for  which  it  was  given,  without  any 
designation  of  the  yearly  taxes  out  of  which  it  shall  be  payable,  is  a  sufficient 
voucher  for  the  township  collector;  (2)  that  the  township  collector,  paying 
out  school  moneys  on  statutory  orders,  is  not  responsible  for  the  application 
the  school  trustees  have  made  of  the  money.  Zimmerman  v.  Matke^  N.  J., 
851. 

2«  Punishment  of  pupil.]  In  an  action  for  assault  and  battery  by  a  pupU  against 
his  teacher,  based  upon  corporal  punishment  inflicted  in  school,  the  court 
instructed  the  jury  that  the  defenaant  would  not  be  Hable  unless  the  pun- 
iighment  was  so  clearly  excessive  "that  aU  hands  at  once  say  it  was  excessive," 
or  that  *'  aU  hands  would  instinctively  rise  up  and  say  *  that  is  excessive, 
that  is  beyond  judgment.* ''    Held  error.     Patterson  v.  Nutter^  Me.,  652. 

SCHUYLKILL  COUNTY. 
Act  relative  to  obtaining  leaseholds.]    The  act  entitled  <<  An  act  to  obtahi 
possession  of  real  estate  by  purchasers  at  coroners,'  sheriffs'  and  orphans' 
court  sales  within  the  county  of  Schuylkill/'  approved  May  18,  1871,  does 
not  apply  to  leaseholds.     Selteer  v.  Bobbins,  Penn.,  111. 

SHIP  AND  SHIPPING. 
Insurance  —  aotion  for  money  ooUeoted  by  one  owner  for  himself  and 
others.]  The  ship's  husband  by  agreement  insured  the  interests  of  two 
other  owners  with  his  own  and  collected  the  whole  insurance  for  a  loss. 
ffeld,  that  each  of  the  others  whose  interest  was  thus  insured  could  main- 
tain an  action  against  the  ship's  husband  for  his  proportional  part  of  the 
insurance  money  thus  collected.     Gray  v.  Buck,  Me.,  688. 

SPECIFIC  PERFORMANCE. 
Boubtftd  title  —  assignee  for  creditors  not  party  to  Ibredosure  of 
mortgage.]  In  June,  1885,  plaintiff's  testator  conveyed  certain  vacant  and 
unproductive  lots  in  New  York  city  to  one  D.,  taking  from  him  a  mortgage 
to  secure  part  of  the  purchase-price.  In  1840  D.  made  a  general  assignment, 
recorded  June  6,  1840,  conveying  said  lots    .    .    .    intrust,  to  sell  the  real 
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estate,  etc.  In  August,  1840,  the  testator  foreclosed  the  said  mor^;age,  bat 
did  not  make  the  assignee  of  D.  a  party  to  the  suit.  On  the  foreclosure  uie, 
the  testator  bought  in  the  premises  and  receiyed  a  master's  deed,  which  wis 
duly  recorded,  and  he  held  the  same  until  1868,  when  he  died  leaving  a  will, 
of  which  the  plaintiff's  are  the  suryiving  executors.  By  the  will  the  execu- 
tors were  given  full  power  to  sell  and  convey  all  vacant  and  unprodnctiTe 
lots.  Plaintiffs,  as  executors,  leased  said  lots  from  1867  to  1888  in  consider- 
ation of  the  payment  of  taxes  thereon.  In  1885  plain ti£b  and  defendaot 
entered  into  a  written  contract  of  sale  of  said  lots^  but  defendant  refused  to 
complete  the  purchase,  on  the  ground  that  the  title  was  defective,  becanse 
D.'s  assignee  was  not  made  a  pi^ty  to  the  foreclosure  suit.  HM,  that  plain- 
tiffs were  entitled  to  specific  peiJormance  of  the  contract  of  sale,  iub  ?. 
mnk,  N.  Y.,  570. 

Bee  EvrDBNCE,  657;  Will,  804. 

STATUTES. 
1*  Inteipretation  of  ^declarations  at  the  time  of  passage.]    The  mM 

opinions  of  members  of  the  legislature  made  at  the  time  of  the  passage  of 
an  act  can  have  no  effect  in  interpreting  it.  The  act  of  May  8, 1876,  entitled 
'*  Ah  act  to  define  and  suppress  vagrancy,"  is  not  repealed  by  the  act  of  April 
80,  1879,  entitled  *' An  act  to  define  and  punish  tramps.'*  County  of  Chm- 
herland  v.  Boyd^  Penn.,  213. 

2.  Betrospeotive  laws.]  The  acts,  chapter  823,  Laws  of  1874,  and  chapter 
264,  Laws  of  1875,  relating  to  the  construction  of  the  Buffalo  State  Asjlum, 
and  appropriating  money  for  that  purpose,  did  not  abrogate  or  interfere  witb 
existing  contracts  which  had  been  previously  entered  into  for  work  upontiie 
buildings.  Such  acts  had  reference  to  future  contracts  only.  Unless  the 
very  plain  meaning  of  the  language  requires  it,  laws  should  not  be  so  coo- 
strued  as  to  have  restrospective  operation,  or  to  affect  existing  contracts  or 
acts  already  done.     McMaster  v.  State,  N.  Y.,  680. 

8.  Bepealby  implication.]  The  provisions  of  the  act,  chapter  28,  Laws  of  1^ 
making  the  town  of  Oswegatchie,  coimty  of  St.  Lawrence,  a  separate  ud 
distinct  poor  district,  did  not  operate  as  a  repeal  of  the  privilege  extended 
*to  the  supervisors  of  that  county,  by  the  act,  chapter  245,  Laws  of  1846,  to 
adopt  the  *'  Livingston  county  act/'  chapter  284,  Laws  of  1845.  The  genenl 
policy  of  the  law  is  adverse  to  repeal  by  implication,  and  special  rales  of 
interpretation  require  the  provisions  of  different  statutes  to  be  so  constroed 
as  to  harmonize  and  avoid  conflict,  unless  the  plain  meaning  of  the  language 
is  thereby  violated.  The  People,  ex  rel,  SuperirUendent  of  the  Poor^  v.  Board  of 
8upen>i$or$,  N.  Y.,  687. 

STATUTE  OP  FRAUDS. 
Verbal  promise  of  exeoutor  to  pay  legaoy.]    The  mere  verbal  promise  of 
an  executor  to  pay  a  legacy  confers  no  right  of  action  against  him  indivi^ 
ually.     JSnUth  v.  Varrou,  Penn.,  60. 

STATUTE  OP  LIMITATIONS. 

1.  Actual  and  continuous  adverse  possession  of  premises  for  more  than  twenty- 

one  years  bars  one  able  during  such  period  to  assert  a  legal  right  to  the 
premises  and  who  fails  so  to  do.     UKUr  v.  Bma,  Penn.,  184. 

2.  Payment  —  aocount-books.]    The  entry  of  a  payment  by  a  debtor  on 

account,  in  the  handwriting  of  a  deceased  creditor  upon  his  account-books, 
is  not  competent  evidence  of  a  payment  to  remove  the  bar  of  the  statnte  of 
limitations.  Libhey  v.  Brown,  Me.,  640. 
8.  Presumption  of  payment— lien  — equity  — demurrer.]  After  the 
lapse  of  twenty  years  all  evidences  of  debt  excepted  out  of  the  statute  of 
limitations  are  presumed  to  be  paid.  This  is  a  rule  of  convenience  and  policy, 
the  result  of  a  necessary  regard  for  the  peace  and  security  of  society.  Where 
a  bill  in  equity  is  so  framed  as  to  present  the  objection,  that  from  lapse  of 
time  there  is  a  legal  presumption  of  fact  that  the  debt  has  been  paid,  without 
any  attendant  circumstances  to  obviate  it,  courts  of  equity  act  on  the  malo*;j 
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of  the  law  as  to  the  statute  of  limitations^  and  will  not  entertain  a  suit  for 
relief  if  it  would  be  barred  at  law,  and  this  objection  may  be  taken  advan- 
tage of  by  demurrer.  A  contractor  had  a  lien  of  indefinite  duration  against 
andlroad  company  for  the  construction  of  its  roadway,  twenty-five  years 
after  the  debt  became  due  and  payable,  and  twenty-three  years  after  a  judicial 
sale  of  the  property  of  the  company,  he  sought  relief  through  the  channel  of 
a  bill  in  equity.  Held^  that  after  twenty  years  there  was  a  presumption  of 
payment  arising  from  the  lapse  of  time.  Hayes  ▼.  Bald  Eagle  VaUey  R,  Co,^ 
Penn.,  581. 
4.  Promise  to  pay.]  A  clear,  distinct  and  unequivocal  acknowledgment  of 
the  debt  is  sufficient  to  take  a  case  out  of  the  operation  of  the  statute  of 
limitations ;  the  admission  must  be  consistent,  however,  with  a  promise  to 
pay,  in  which  event  the  law  implies  a  promise.  Shaeffer  v.  Hoffman^  Penn., 
167. 

Beie  Mabtbb  and  Sbbvant,  822 ;  Tbttstbe,  685. 

SUBROGATION. 
Set  Taxation,  860. 

SUNDAY. 
Set  Orhunal  Law. 
SURETY. 
Release -—Ibreign  bankruptcy  — disoharge  of  principal  — creditor  ac- 
cepting compromise.  ]    Defendant,  a  citizen  of  this  country,  having  drawn 
a  bill  of  exchange  to  his  own  order  at  sixty  days'  sight  upon  J.  &  Co.,  Eng- 
lish merchants,  residing  in  Liverpool,  sold  it  to  plaintifiEs,  American  bankers, 
residing  in  New  York.    The  bill  was  duly  accepted,  and  at  maturity,  was 

Protested  for  non-payment.  In  an  action  against  the  drawer,  one  of  the 
efenses  was,  and  the  facts  were  proved  upon  the  trial,  that  after  the  bill 
had  been  drawn  and  accepted,  the  acceptors  had  been  discharged  by  their 
creditors  under  the  authority  of  the  English  bankrupt  laws,  in  which  the 
plaintiffs  proved  this  indebtedness,  and  received  their  proportionate  pai*t  of 
the  composition  paid  by  the  acceptors.  HeW.^  that  althou^  the  foreign  dis- 
charge would  have  been  in  and  of  itself  no  defense,  yet  having  voluntarily 
submitted  themselves,  and  their  rights  as  creditors  to  the  foreign  jurisdiction, 
proved  their  debt,  and  accepted  the  compromise,  defendant  was  released  from 
all  liability  as  surety.    Phd'ps  v.  Boland^  N.  Y.,  313. 

TAXATION. 

1.  Collectors  —  bonds  — appropriation  of  deficit  —  auditor's  report^ 

evidence.]  Where  the  same  person  was  collector  of  taxes  for  three  years 
in  succession,  and  there  appeared  a  deficiency  not  accounted  for  and  paid 
over  by  him,  the  deficit  should  be  divided  between  the  three  bonds  in  the 
proportion  of  the  sums  collected  by  the  collector  on  each  commitment,  when 
there  is  no  evidence  showing  the  time  the  deficit  commenced,  or  when  it 
occurred,  or  of  appropriation  of  payments  either  by  the  collector  or  by  the 
town.  By  Revised  Statutes  chapter  82,  section  71,  an  auditor's  report  may 
be  properly  admitted  in  evidence.    Phiptibnrg  v. ^Dickinson,  Me.,  518. 

2.  Corporations  — franchise.]    The  act  of  1868*gi^i^g  ^^  '*The  Society  for 

the  establishing  of  Useful  Manufactures ''  the  riffht  and  power  to  extend  its 
operations  by  condemning  other  lands,  etc.,  did  not  change  the  character  or 
attributes  of  the  society,  and  it  is,  therefore,  exempt  from  taxation  under  the 
law  of  1884.  State  v.  Society  for  the  EetablUhing  of  Useful  Manufactttres,  N. 
J.,  401.  , 
8.  Laws  1874,  chapter  483  —  subrogation.]  Section  82  of  the  act  of  1874, 
chapter  483,  provides  as  follows :  "  All  taxes  levied  for  county  or  city  pur- 
poses shall  be  collected  by  the  collectors  of  the  counties  or  cities,  respectively, 
within  four  years  after  the  same  have  been  levied,  and,  if  the  same  shall  not 
be  collected  within  four  years,  the  parties  from  whom  such  taxes  may  be 
demanded  may  plead  this  section  in  bar  of  any  recovery  of  the  same."  Eeld, 
that  said  section  was  intended  to  apply  only  to  such  cases,  and  such  persons, 
when  the  collector  could,  on  notice,  proceed  summarily  to  sell  the  debtor^s 
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property  for  the  taxes,  and  whenever  be  could  do  so,  ax»d  did  not  resort  to 
his  distress  and  sale,  the  statute  was  permitted  to  be  pleaded  as  a  bar  dter 
the  expiration  of  four  years  from  the  levy  of  such  taxes.  It  was  not  intended, 
and  could  not  have  been  intended,  to  be  a  bar  when  the  law  would  not  allow 
the  collector  to  resort  to  his  legal  remedies  for  summary  enforcement  of  pay- 
ment. When  a  court  of  equity  had  taken  jurisdiction  of  the  property  liable 
for  taxes,  it  was  not  admissible  for  a  collector  to  step  in,  and  by  his  sominary 
process,  sell  the  property  for  taxes,  and  transfer  the  jurisdiction  over  the  Utle 
to  another  tribunaL  In  all  such  cases  the  collector's  summary  proceediofs 
are,  of  necessity,  suspended  because  the  court  of  equity  has  charge  of  the 
property.  It  is  in  custodia  Ugis,  and  he  must  seek  payment  of  his  tuces  from 
the  funds  under  the  court's  control.  Where  a  purchaser  is  bound,  under  his 
agreement  for  purchase,  to  pay  the  taxes  thereon,  and  the  trustee  of  the 
estate  pays  the  same,  the  said  trustee  will  be  subrogated  to  the  rights  of  the 
tax  collector's  rights  as  against  him.    Hetib  v.  Moorey  Md.,  860. 

4.  Idoensed  vendor  — illegal  fine.]  The  prosecutor,  a  licensed  cartman,  it 
his  stand  in  the  city  of  Plainfield,  where  he  resided,  was  hired  to  go  into  ^ 
borough  of  North  Plainfield  for  furniture,  to  be  carted  hx>m  the  borough  into 
the  city.  For  not  obtaining  a  license  from  and  paying  a  revenue  tax  to  the 
borough,  he  was  fined  under  a  borough  ordinance.  Eddy  that  he  had  not 
become  subject  to  taxation  in  the  borough,  under  the  provisions  of  the  act 
respecting  licenses,  and  that  the  fine  was  illegaL  Gary  v.  Mayor,  dt^  <i 
North  Plainfield,  N.  J.,  584. 

h.  Bailroad.  property —Laws  N.  J.,aotl884,  p.  142.  J  In  estimating  the 
value  of  railroad  property  the  cost  of  the  acquisition  of  such  property  is  not 
an  absolute  criterion  of  such  value  but  is  an  important  element  in  the  drcoffl- 
stances  on  which  a  judgment  on  the  subject  is  to  be  formed.  The  act  directs 
the  valuation  of  the  property  of  these  two  classes  of  companies  to  be  nude 
in  a  distributive  mode,  that  is:  1st.  On  the  main  stem;  2d.  The  other  real 
estate  used  for  railroad  purposes;  3d.  The  tangible  personal  property;  4th. 
The  franchises.  Held,  that  such  system  was  constitutionaL  Further  hdi^ 
that  the  valuations  of  such  property,  including  the  franchises,  is  legal,  andai 
there  is  no  clearer  evidence  showing  the  same  to  be  exorbitant,  they  cannot 
be  modified.  Section  6  directs,  that  whenever  in  any  taxing  district  there 
are  several  branch  roads,  belonging  to  or  controlled  by  one  company,  the  State 
board  shall  designate  one  of  such  lines  as  the  main  stem,  and  that  the  othen 
shall  be  valued  as  property  used  for  railroad  purposes,  tliereby  sobjecting 
such  respective  parts  of  the  property  thus  separated  to  a  different  rate  of  tax- 
ation. Held,  that  such  system  was  invalid  inasmuch  as  it  left  it  to  the 
unguided  judgment  of  the  State  board  to  decide  which  of  such  branehes 
should  be  subjected  to  the  higher  rate  of  taxation.  Section  4  directs  that 
in  case  the  valuations  of  the  State  board  of  railroad  and  canal  property  ihaU 
be  relatively  higher  than  the  value  of  the  property  of  other  persons  in  any 
taxing  district,  as  ascertained  by  the  local  assessors,  the  said  board  ahoola 
accept,  as  a  correct  standard  of  value,  the  valuations  of  such  local  asaeeeon. 
It  was  shown  that  the  local  assessors  illegally  took  but  a  percentace  of  what 
they  deemed  the  true  value  of  the  property  appraised  by  them.  EM,  tbatthe 
State  board  could  not  take  such  reduced  valuations  as  its  standard  of  vilo^ 
Section  9  provides  that  in  case  of  a  railroad  of  this  State  being  under  lease  to 
a  foreign  corporation,  any  tangible  personal  property  of  such  foreign  compaor, 
if  used  or  kept  but  a  part  of  the  time  in  tnis  State,  shall  be  assessed  sua 
proportionate  part  of  its  value  as  the  time  it  is  used  or  kept  in  this  State  dur- 
ing the  year  preceding  the  first  day  of  January  designated  in  the  act  bears  to 
the  whole  year;  and  it  aj)pearing  that  certain  ennnes  and  qars  that  were  used 
on  its  leased  lines  in  this  State  by  the  Philade^>hia  and  Reading  Bailroad 
Company  in  the  course  of  interstate  commerce,  such  company  having  in  uao 
a  full  local  equipment  of  such  leased  lines  which  was  duly  taxed  in  this  State. 
Held,  that  the  tax  upon  such  property  employed  in  interstate  commerce  wtf 
illegal,  being  in  contravention  of  that  clause  of  the  Constitution  of  the 
United  States  that  gives  to  congress  the  exclusive  regulation  of  commerce 
between  the  several  States.     Cent.  K  Co,  v.  Board,  etc.,  N.  J.,  098. 
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6.  Bevenue  law~aot  June  80, 1836— Constitution  —  corporations— as- 
sessment —  return  —  punishment  —  penalty  —  appeal  —  supreme 
OOurtJ  The  act  of  30th  of  June,  1885,  entitled  **A  further  supplement  to  an  act 
entitled  *  An  act  to  provide  revenue  by  taxation,*  approved  the  7th  of  June, 
1879,"  does  not  extend  the  tax  on  moneys  at  interest,  mort^ges,  etc.,  to 
corporations ;  it  is  not,  however,  for  this  reason  unconstitutional.  As  the 
first  section  of  the  act  of  1885  was  not  intended  to  apply  to  corporations,  the 

Eroviso  exempting  building  associations  from  the  operation  of  the  statute  is 
armless.  The  exception  in  the  first  section  of  the  act  of  1885  of  **  notes  or 
bills  for  work  or  labor  done,"  is  a  violation  of  the  ninth  article  of  the  Con- 
stitution, and  is  void;  therefore,  such  securities  are  subject  to  assessment  and 
return  under  the  act,  the  same  as  others  in  the  hands  of  individuals.  The 
Commonwealth,  having  the  right  to  tax  moneys  at  interest,  has  the  right  to 
require  tax  payers  to  make  known  the  extent  of  their  property  of  that 
description,  as  well  as  the  further  right  to  punish  a  failure  to  make  return, 
etc.  This  power  can  only  be  denied  when  it  clearly  conflicts  with  some  con- 
stitutional provision,  and  if  it  is  a  matter  of  doubt,  such  doubt  must  be 
resolved  in  favor  of  the  act  granting  it.  Were  it  not  for  the  fact  that,  under 
the  act  of  1885,  an  appeal  is  allowed  to  the  action  of  the  commissioners,  in 
adding  the  penalty  of  fifty  per  centum,  it  would  be  a  question  whether  the  act 
would  not  be  in  conflict  with  the  fundamental  principle  that  no  man  can  be 
condemned  in  his  person  or  property  without  a  hearing.  Appeal  of  Fox^ 
Penn.,  93. 

TAX  DEED. 
Bedemption  —  inflmoy— parties  defendant.^  A  tax  deed  regularly 
recorded  given  by  the  collector  on  a  sale  for  taxes  lawfully  assessed,  conveys 
to  the  purchaser  a  good  unincumbered  title  in  fee-simple  to  the  land,  which 
may  be  conveyed  in  the  same  manner  as  other  real  property.  The  statute 
specifying  the  parties  who  may  redeem  should  be  construed  liberally,  but  to 
entitle  a  party  to  redeem  he  must  show  some  interest  in  the  land ;  and  where 
the  plaintiff  at  the  time  of  bringing  the  bill  to  redeem  has  lost  by  lapse  of 
time  all  right  to  redeem  from  a  purchaser  at  a  prior  tax  sale  of  the  premises, 
the  bill  will  be  dismissed.  The  statute  limiting  the  time  to  redeem  to  two 
and  five  years  contains  no  exception  in  favor  of  infancy ;  and  there  is  nothing 
in  the  Constitution  requiring  such  an  exception.  "Where,  since  the  sale  to 
the  defendant  in  a  bill  to  redeem,  there  has  been  a  subsequent  tax  sale  of  the 
land  to  another  party  who  has  received  a  deed  thereof,  the  plaintiff  is  not 
entitled  to  redeem  from  the  defendant,  except  in  connection  with  a  redemp- 
tion from  the  subsequent  purchaser;  and  the  person  who  holds  the  estate 
under  the  subsequent  tax  sale  and  conveyance  is  an  indispensable  party  to  the 
bill  to  redeem.     (TBay  v.  Bowh&Ty  Mass.,  871. 

TAX  SALE. 
Ejectment —  onus  probandi.]  A  plaintiff  in  an  action  of  ejectment,  claiming 
title  by  virtue  of  a  tax  sale,  made  by  a  county  treasurer,  under  the  forty- 
first  section  of  the  act  of  April  29,  1844,  in  order  to  establish  his  right  to  the 
possession,  must  show  the  treasurer's  authority  to  make  the  sale,  and  to  this 
end  it  ought  to  appear  that  all  material  conditions  and  pre-requisites  were 
compUed  with;  as  that  a  tax  had  been  duly  assessed  upon  the  property  by 
the  proper  officers ;  that  it  had  not  been  paid ;  and  that  sufficient  personal 
property  could  not  be  found  on  the  premises,  out  of  which  it  could  be  col- 
lected. Of  the  latter,  the  return  of  the  collecter  is  prima  facie  evidence,  but 
the  only  proper  proof  of  the  former  are  the  duplicates  and  assessments  found 
in  the  commissioners'  office.  Land  can  only  be  sold  at  a  treasurer's  sale  for 
its  own  tax  properly  assessed  upon  it,  and  not  for  a  tax  on  personal  property. 
A  tract  of  land  was  sold  for  a  tax  assessment,  levied  jointly  upon  it  and  per- 
sonal property.    HM^  the  sale  was  void.     8tarh  y.  JSnupp^  Penn.,  62. 

TENANCT. 

SeBlMABB,  728. 
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TENDER. 

8ee  Contract,  837. 

TITLE. 

8w  Equity,  798. 

TOWN. 
Oommittee.]  The  power  of  a  township  committee  to  assign  limits  and  divisio&s 
of  the  highways  under  section  87  of  the  road  act  could  not  be  exercised  ii 
any  township  where  the  overseer  was  elected  by  the  inhabitants  of  the  road 
district,  after  such  an  election,  during  the  year.  It  is  proper  for  a  township 
committee  to  refuse  to  recognize  a  claim  for  work  done  by  a  road  overseer  io 
the  absence  of,  or  in  excess  of  an  appropriation  to  his  district.  DuiuCdr  t. 
Smith,  N.  J.,  419. 

See  Common  and  TJnditidbd  Lands. 

TRESPASS. 
Continiiing ~ damages— eqidtable  relief.]  For  a  simple  trespass,  wMch 
is  complete  when  the  force,  by  which  it  is  committed,  ceases,  and  which  is 
-  continuous  in  nothing  but  the  consequences  which  may  flow  from  it  subi^ 
quent  to  its  commission,  the  only  remedy  known  to  the  law  is  an  action  of 
trespass,  in  which  the  person  injured  must  recover  his  damages  once  for  aH 
The  jurisdiction  of  courts  of  equity  in  cases  of  trespass  is  purely  preventife; 
they  may  restrain  a  threatened  trespass  if  the  injury  likely  to  ensue  will  Ik 
irreparable,  or  they  may  enjoin  the  continuance  or  repetition  of  a  l^espass, 
but  for  a  completed  trespass,  which,  as  a  legal  wrong,  is  complete  when  pro- 
tection is  sought,  they  can  give  no  redress  whatever.  A  court  of  equity  csq* 
not  award  pecuniary  damages  in  redress  of  a  trespass,  nor  has  it  authority  to 
impose  an  easement  on  the  land  of  a  trespasser  in  redress  of  the  wrong  dose 
by  the  trespass.  As  a  general  rule,  the  only  legal  duty  which  a  tresptssei 
incurs  by  his  wrongful  act,  where  his  trespass  is  complete  when  judicial  aid 
is  invoked,  is  a  liability  to  reimburse  the  person  injured  in  money,  for  the 
loss  which  his  trespass  has  caused.  If  an  upper  mine-owner  breaks  through 
a  barrier,  which  was  left  by  the  lower  mine-owner  for  the  purpose  of  protect- 
ing his  mine  against  the  water  which  otherwise  would  flow  from  the  upper 
into  the  lower  mine,  the  trespasser  is  answerable  for  the  damages,  inclading 
the  cost  of  restoring  the  barrier,  but  the  trespass,  in  such  case,  imposes  no 
legal  duty  upon  the  trespasser  to  either  close  the  opening,  or  to  prevent  the 
water  in  his  mine  from  flowing  through  the  opening  into  the  lower  mine. 
The  flowage  of  water  from  the  upper  mine  into  the  lower,  through  an  op«i- 
ing  thus  made,  is  neither  the  continuance  of  a  trespass,  nor  of  a  nuisance, 
and  gives  no  distinct  ground  of  action.  If  tiie  damages  resulting  from  a 
trespass  are  aggravated  or  increased  by  the  folly,  willf i3  obstinacy,  or  gross 
carelessness  of  the  injured  person,  such  part  of  his  loss  as  is  directly  attribu- 
table to  his  own  fault  cannot  be  recovered.  Where  one  person  makes  a 
grant  of  land  to  another,  reserving  the  minerals  in  the  land,  a  covenant  will 
be  implied,  in  the  absence  of  all  words  to  that  eEect,  and  solely  from  the 
nature  of  the  transaction,  that  the  grantor,  in  removing  the  minerals  reserved, 
shall  leave  or  provide  sufficient  support  for  the  surface  to  prevent  its  subsi- 
dence. Land  on  a  lower  level  is  under  a  natural  servitude  to  that  located 
above  it,  to  receive  the  water  flowing  down  to  it  naturally.  For  damages 
resulting  from  natural  causes,  or  from  lawful  acts  done  in  a  proper  mann^, 
the  law  gives  no  redress,  such  losses  being  regarded  as  damnum  cAque  wjum, 
but  where  one  of  two  adjoining  mine-owners  conducts  water  into  his  neigb* 
bor's  mine,  which  would  not  otherwise  go  there,  or  causes  it  to  go  there  at 
different  times  and  in  greater  quantities  than  it  would  go  there  naturally,  he 
commits  a  legal  wrong.  The  owner  of  mineral  land  has  a  right  to  take  away 
the  whole  of  the  minerals  in  his  land,  for  such  is  the  natural  course  of  nser  of 
such  land,  and  if  in  the  course  of  such  user,  water  accumulates  on  his  land, 
either  on  the  surface  or  underground,  and  then  passes  off,  by  the  operation 
of  the  laws  of  nature,  into  the  land  of  his  neighbor,  his  neighbor  has  no  legal 
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cause  of  complaint.  Uxseutara  of  Lord  v.  Carbon  Iron  Manufacturing  Co,, 
N.  J.,  28. 

miAL. 

1.  Fraudulent  oonveyanoe — charge  as  to  good  fbith.]    Plaintiff's  counsel 

requested  the  court  to  instruct  the  jury  in  substance,  that  if  the  grantor  made 
the  deed  in  ijuestion  to  his  son  in  good  faith  and  without  any  intention  to 
defraud  creditors,  and  the  son  afterward  permitted  the  grantor  to  occupy  the 
premises,  it  would  be  conclusive  evidence  of  fraud  as  to  the  grantor's  cred- 
itors.    The  request  was  denied.    Held  no  error.     Chase  v.  Hortoriy  Mass.,  865. 

2.  Jury  — charge  that  "must  get  together."]    In  an  action  to  recover  for 

personal  injuries  received  at  a  railway  crossing,  after  the  jury  had  retired  to 
consider  their  verdict  they  came  into  court  and  one  of  them  stated  that  there 
was  no  probability  of  an  agreement.  To  this  the  trial  judge  said :  "  I  can't 
take  any  such  statement  as  that.  Gentlemen,  you  must  get  together  in  a  mat- 
ter of  this  kind.  No  juror  ought  to  remain  entirely  firm  in  his  own  convic- 
tion, one  way  or  another,  imtil  he  has  made  up  his  mind,  beyond  all  question, 
that  he  is  necessarily  right,  and  the  others  are  necessarily  wrong. "  Defendant 
excepted  and  plaintiff  had  a  verdict  Held^  that  the  instruction  was  not  a 
correct  statement  of  the  law.  If  tlie  evidence  was  so  clear  as  to  lead  to  a 
conclusion  with  the  degree  certainly  required  by  the  charge,  there  was  noth- 
ing to  submit  to  the  jury,  and  it  was  the  duty  of  the  trial  judge  to  either 
direct  a  verdict  or  to  Qonsuit  the  plaintiff.  Graiiatony  Adm%  v.  New  York 
Central  <fc  Hudson  Hiver  Railroad  Co.,  N.  Y.,  608. 

8.  Bight  to  open  and  dose.]  In  an  action  on  a  promissory  note  the  answer 
denied  none  of  the  allegations  of  the  complaint,  out  after  setting  up  affirma- 
tively, that  defendant  was  an  accommodation  indorser  and  that  the  note  had 
in  fact  been  paid,  continued:  ^^  And  this  defendant  says,  on  information  and 
belief  as  aforesaid,  that  the  said  plaintiffs  are  not  the  lawful  owners  and  hold- 
ers of  said  note,  and  that  he  is  not  indebted  to  them  thereupon  in  any  siun 
whatever."  Heldj  that  said  clause  was  merely  an  affirmative  statement  of  a 
conclusion  drawn  from  the  preceding  new  matter;  no  allegation  of  the  com- 
plaint was  thereby  controverted,  and  that  defendant  had  the  right  to  open 
and  close,  and  a  ruling  to  the  contrary  was  error.  Conselyea  v.  Sw^ft,  N. 
Y.,  612. 

TROVER. 

Conversion— logB  with  same  mark  —  demand.]  Where  two  lots  of  logs 
of  the  same  kind,  quality  and  value,  and  having  the  same  mark,  though 
owned  by  different  parties,  become  intermixed  without  the  fault  of  either 
party,  each  owner  will  be  entitled  to  his  proportional  part  of  the  whole  lum- 
ber sawed  from  the  logs,  and  if  one  owner  converts  to  his  own  use  more  than 
his  proportional  part,  he  will  be  liable  to  the  other  in  trover  for  the  amount 
so  converted,  and  in  this  case  it  was  held  that  the  liability  attached  without 
a  special  demand.    Martin  v.  Mason^  Me.,  615. 

TRUST  AND  TRUSTEE. 

1.  Life-tenant — remaindermen  —  dividends  on  stock.  ]    The  will  creating 

the  trust  provided  that  the  fund  should  be  invested  in  funded  sto^k  of  the 
United  States  or  of  the  State  of  New  York,  or  in  good  bonds  and  mortgages 
on  real  estate,  and  the  annual  interest,  income  and  dividends  thereof  paid  to 
the  testator's  daughter  during  her  life,  and  upon  her  death,  the  principal  or 
capital  sum  aforesaid  should  be  divided  among  his  other  children.  The 
interest  collectible  upon  the  sum  so  invested  was  accordingly  paid  to  the 
daughter  during  her  life.  A  sale  of  the  securities  after  her  death  resulted  in 
a  surplus  of  about  $20,000  over  the  amount  of  the  original  investment,  and 
this  sum  was  claimed  both  by  the  representatives  of  the  life-tenant  and  by 
the  remaindermen.  Held,  that  the  increase  went  to  the  remaindermen. 
Matter  of  Gerry,  N.  Y.,  817. 

2.  Aoooiint— oharge — exception— parol  trust — orphans' oonrt— juris- 

diction.] A.,  who  was  trustee  for  C.  of  a  fund  of  $10,000,  under  the  will  of 
B..  filed  an  account  in  which  she  charged  herself  with  certain  securities  as 
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held  by  her  as  trustee  aforesaid.  C.  filed  exceptions  to  the  jtirisdictioii,  and 
sought  to  establish  a  further  parol  trust  of  a  fund  of  $10,000,  creat<»l  by  A. 
and  D.  after  the  death  of  B.,  in  accordance  with  a  suggestion  of  B.  made 
in  her  life-time,  and  further  sought  to  establish  that  the  money  paid  for  such 
securities  belonged  to  such  parol  trust,  and  that  other  securities  had  been 
set  apart  for  the  trust  under  the  will  of  B.  Held^  C.  was  without  footing  to 
except,  unless  he  established  the  existence  of  the  p)arol  trust.  Hdd^  also,  the 
orphans'  court  had  jurisdiction  to  administer  full  relief.  Appeal  of  Lcwry^ 
Penn.,  368. 

8.  Statute  of  limitations.]  The  finding  of  the  trial  court  upon  a  question  of 
fact,  founded  upon  sufficient  evidence,  and  affirmed  by  the  general  term,  coo- 
cludes  this  court.  The  rule  that  the  statute  of  limitations  does  not  begin  to 
run  against  the  beneficiary  of  an  actual  subsisting  trust  until  the  trustee  tu8 
openly,  to  the  knowledge  of  the  beneficiary,  renounced  the  trust,  does  not 
apply  to  a  trustee  e^  matefici/}  or  by  implication  or  construction  of  law.  As 
to  such  a  trustee  the  statute  begins  to  run  from  the  time  the  wrongful  act 
was  committed.     Lammer  v.  Stoddard^  N.  Y. ,  685.  \ 

4.  Surcharge—  aocount  —  orphans'  court — jurisdiction.  ]  C. ,  who  bdd 
two  mortgages  against  D.,  assigned  them  to  E. ;  later  C.  died,  and  £.  wu 
made  his  administrator;  he  filed  an  account  by  which  the  estate  appeared  to 
be  insolvent  ;4exceptions  were  filed  because  E.  had  not  charged  himself  with 
the  two  mortgages  which,  it  was  alleged,  had  been  assigpaed  for  the  piupcse 
of  collection  only,  with  the  understanding  that  if  the  money  secured  by  them 
were  collected  in  the  life-time  of  0.,  it  was  to  be  paid  over  to  him,  but  if  not 
collected  till  after  his  death,  it  was  to  be  paid  over  to  the  sisters  and  brothers 
of  E.  C.  died  before  the  collection  of  the  sums  so  secured.  Hdi,  if  the 
trust  in  favor  of  the  sisters  and  brothers  existed,  the  orphans^  court  hid  do 
jurisdiction  of  it;  further,  E.  could  not  be  compelled  to  account  in  the 
orphans*  court  for  the  fund  secured  by  the  mortgages  till  the  trust  be  strickea 
down,  which  could  only  be  done  at  the  instance  of  the  creditors  of  C. 
Appeal  of  Hamburg  Bank^  Penn.,  816. 
See  Deed,  202;  Executor  and  Admikistrator,  677;  Will,  236,  781 

VENDOR  AND  VENDEE. 
Quantity  of  land  conveyed  —  deficiency  —  mutual  mistake.]  A.  par- 
chased  from  B.  a  tract  of  land,  both  parties  believing  it  to  contain  fifty-sx 
acres  and  seventeen  perches;  the  purchase-money,  viz.:  $185  an  acre,  wis 
paid  and  the  deed  delivered ;  later  it  was  discovered  that  the  tract  contsined 
but  fifty  acres  and  fifty  perches,  whereupon  A.  brouglit  assumpsit  agBinst 
B.,  averring  mutual  mistake.  Held,  that  A.  could  recover.  Booter  ▼. 
JSensemanj  Penn.,  151. 

VERDICT. 

Title  of  case  omitted.]    The  paper  signed  by  the  foreman  of  the  jury  was  u 

follows:  *'June  8,  1886,  Verdict  for  plaintiff  in  the  sum  of  $481.78.    W.  T. 

George,  Foreman."    Meld^  a  sufiScient  verdict;  that  the  omission  of  the  name 

of  the  case  was  supplied  by  the  court  records.     Miller  v.  Morgan^  Mass.,  849. 

WATER  AND  WATER-COURSE. 
Mill-pond — ice.]  The  owner  of  a  mill-dam  across  an  unnavigable  stream  hts 
a  qualified  interest  in  the  water  flowed,  but  none  in  the  ice  formed  upon  it 
The  ice  is  the  property  of  the  riparian  owner  in  such  case.  Where  the  owner 
of  such  a  dam  maliciously  and  unnecessarily  draws  the  water  from  the  pond 
and  thus  destroys  the  ice  formed  upon  it,  he  is  liable  in  damages  to  tiie  owner 
thereof.     Steomu  v.  KeUty^  Me.,  868. 

WAYS. 
Constitutional  law — appeal  —  people's  ferry^  Portland.]  A  special  statute 
authorized  the  county  commissioners  to  locate  a  highway  "  into  tide  waten 
of  sufficient  depth,  with  a  good  ferry  way  ...  in  like  manner  and  effect 
as  in  locating  other  highways.''  IZsW,  (1)  that  the  authority  conferred  upon 
the  commissioners  was  not  exhausted  by  their  adverse  action  on  one  petitioa; 
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<2)  that  the  statute  was  constitutional ;  (8)  that  an  appeal  could  be  taken  from 
the  decision  of  the  commissioners  in  refusing  to  locate  such  a  way,  on  petition 
therefor;  (4)  that  the  committee  of  the  appellate  court  did  not  transcend 
their  authority  when  they  decided  that  the  doings  of  the  commissioners 
should  be  reversed,  and  that  common  convenience  and  necessity  required  the 
location  of  the  way  **as  i>rayed  for  in  said  petition,"  though  the  petition 
asked  for  a  way  '*  down  said  Portland  pier  to  the  end  of  said  pier  and  into 
tide  waters  a  sufficient  distance  to  give  a  sufficient  depth  of  water."  Cole  v. 
CourUy  Oommis9ioner»,  Me.,  666. 

WILL. 

1 .  Capaoity—  physician  as  witness  —  Code  of  Civil  Frooedure,  §§  834-6.  ] 

The  provisions  of  sections  884-C,  Code  of  Civil  Procedure,  are  applicable  to 
testamentary  cases.  To  bring  a  case  within  the  statute  it  is  sufficient  that 
the  person  attended  as  a  physician  upon  the  patient,  and  obtained  his  informa- 
tion in  that  capacity.  On  the  trial  of  special  issues  in  a  will  case  the  con- 
testant called  a  physician  as  a  witness,  and  offered  to  prove  by  him  what  he 
saw  and  learned  of  the  condition  of  the  deceased  testator  while  he  was 
attending  him.  Upon  objection  of  the  proponent  the  testimony  was  excluded 
as  inadmissible  under  section  834,  Code  of  Civil  Procedure,  and  the  ruling 
was  affirmed  at  general  term.  Hdd  no  error ;  the  witness  was  incompetent 
under  the  statute.     Reinhan  v.  Dennin,  N.  Y.,  668. 

2.  Construction  ofl]  B.,  a  married  man,  without  children,  made  several  bequests 

on  paper  to  collateral  heirs,  one  of  which  reads  as  follows:  '*!,*'  B.,  **  being 
of  sound  mind,  and  of  my  own  free  will,  give  and  bequeath  to  C,"  "son  of 
my  sister,"  D.,  "  only  one- sixth  of  such  portion  as  the  law  would  give  to  said" 
D.,  *'and  the  remaining  five-sixths  to  be  divided  among  my  other  sisters  and 
brothers,  or  their  heirs  .  .  .  ,"  Later  B.  died ;  he  made  no  disposition 
in  any  of  his  bequests  of  his  residuary  estate,  which  was  large,  nor  did  he 
make  any  provision  for  his  wife,  who  survived  him.  Held,  C.  took  one-sixth 
of  D.*s  portion,  as  it  would  have  been  if  she  had  survived  B.,  and  he,  B.,  had 
died  intestate.  Eeldy  further,  C.  was  entitled  to  participate  in  the  residuary 
estate  which  passed  iy  intestacy.  Appeal  of  Hancock^  Penn.,  189. 
8.  Conversion.]  A  testator  directed  in  his  will:  **  I  desire  all  my  other  estate, 
real,  personal  or  mixed,  shall,  as  soon  after  my  decease  as  practicable,  be 
sold,  and  the  proceeds  arising  therefrom  be  invested  in  first  bonds  and  mort- 
gages." ffeldf  that  this  worked  a  conversion  of  the  real  estate.  Appeal  of 
'  City  of  PMla.j  Trustee,  under  Will  of  Stephen  Oirard,  Penn.,  71. 

4.  Devise  —  annuity.]    An  annuity  given  by  a  will,  to  be  paid  by  a  devisee 

under  the  same  will,  is  a  charge  upon  the  real  estate  devised  upon  such  condi- 
tions, and  equity  will  enforce  the  charge  by  a  sale  of  such  real  estate.  In 
case  of  a  sale  of  real  estate  for  such  purpose  the  costs  and  expenses  of  sale, 
the  amount  of  all  annuities  due  and  unpaid  with  interest,  and  a  sum  suffi- 
cient to  produce  the  annuity  in  the  future  will  be  taken  from  the  proceeds  of 
sale,  and  the  residue  will  be  paid  to  the  devisee  or  his  grantee.  Merritt  v. 
BfAcknam,  Me.,  650. 

5.  Executors  carrying  on  business  —  expenses  chargeable  to  income.] 

Executors  were  authorized  to  continue  the  testator's  business  for  such  time 
as  they  should  think  most  advantageous  to  his  estate,  and  the  profits  were  to 
be  received  by  the  executors  as  part  of  the  estate  for  division  and  investment 
as  provided  by  the  will.  Eddy  that  the  cost  of  replacing  and  restoring  per- 
sonal property  worn  out  and  used  u^  in  the  ordinary  course  of  the  busmess, 
as  also  uncollectible  credits  incurred  in  carrying  on  the  business  were  charge- 
able to  the  income  of  the  life  tenants  and  not  to  the  principal.  Matter  of 
Jonee,  N.  Y.,  619. 

6.  "  Left."]     A  testator  set  forth  in  his  will  as  follows :  •*  I  give  and  bequeath 

unto  my  dear  wife  ...  all  my  estate,  real  and  personal,  and  whereso- 
ever found  at  the  time  of  my  death,  giving  her  full  power  and  authority  to 
sell  the  whole  3r  ny  part  of  my  real  estate,  and  execute  deed  or  deeds  there- 
for.    And  in  case  any  of  my  said  estate  be  left  after  the  death  of  my  said 
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wife,  I  order  it  to  be  divided  as  follows: "  The  wife  sold  the  real  esUte but 
used  no  part  of  the  proceeds.  HMj  that  she  held  the  proceeds  as  she  held 
the  land,  and  upon  her  death  it  was  '*  left*'  as  a  part  of  tl^e  estate  of  h^ 
husband.    BroMey'%  AppecU,  Penn.,  272. 

7.  Legaoy  — intereBt.]     The  act  of  February  24,  1884,  which  provides  that 

*'  legacies,  if  no  time  be  limited  for  the  payment  thereof,  shall,  in  all  cases 
be  deemed  to  be  due  and  payable  at  the  expiration  of  one  year  from  the  death 
of  the  testator,"  supplies  a  testamentary  intent ;  therefore,  where  it  is  claimed 
a  money  legacy  shall  not  bear  interest  from  the  expiration  of  one  year  after 
the  testator's  death,  the  contention  must  be  supported  by  clear  evidence  d 
an  intent  contrary  to  the  act  to  be  found  in  the  testator's  will.  Appeal  (f 
Kocn$  and  Wright^  Penn.,  376. 

8.  Legacy  — vesting.]    The  residuary  clause  of  a  testator's  will  was  as  follows: 

^*  8kdh  —  And  as  to  all  the  rest,  residue  and  remainder  of  my  estate,  real  and 
personal,  wheresoever  situate,  I  do  give,  devise,  and  bequeath  the  same  to  mj 
said  beloved  wife,"  B.,  ''for  the  term  of  her  natural  life,  and  upontbe 
decease  of  mv  said  wife,  I  do  order  and  direct  that  all  the  said  reddue  aod 
remainder  of  my  estate  be  sold  by  my  executor,  and  that  after  paying  the 
aforenamed  bequests,  it  is  my  will,  and  I  do  order,  that  the  moneys  ariong 
therefrom,  and  so  remaining,  shall  be  divided  between  my  children,"  C^ 
D.,  E.,  F.,  G.,  H.,  and  I.,  share  and  share  alike,  and  if  any  of  my  sud  last- 
named  children  be  deceased,  leaving  issue,  then  it  is  my  will  that  the  share 
the  parent  would  have  been  entitled  to,  if  living,  shall  go  to  such  iaeue.^ 
Hela,  the  interests  of  the  children  named  in  the  residuary  clause  were  vestei 
Avpsalof  Oha/rJM  EicharcUcm  et  oZ.,  Penn.,  722. 
8.  Life  estate  —  limitation  of  an  expectant  estate  —  1  B.  8.  726,  $  40.] 
The  testator  gave  the  residue  of  his  estate  to  trustees  to  manage  for  the  fol- 
lowing purpose,  viz. :  To  provide  a  home  during  the  life  of  his  wife  for  her- 
self and  his  children,  and  pay  the  expenses  of  maintaining  the  same  out  of 
the  trust  estate,  and  then,  either  semi-annually  or  quarterly,  to  make  a  divi- 
dend of  the  residue  of  the  income  equally  between  his  wife  and  six  childrea 
so  as  to  give  each  an  equal  share  of  the  whole,  and  each  one  to  defray  out  of 
his  or  her  share  of  said  income  his  or  her  personal  expenses.  He  directed 
that  upon  the  death  of  his  wife,  his  trustees  should  make  an  equal  divisioii 
of  the  trust  property  between  his  children  then  living  and  the  descendants  of 
any  deceased  child  who  may  have  married  and  died  leaving  issue,  so  that 
such  descendants  of  any  deceased  child  should  receive  the  same  share  which 
their  parent  would  have  received  if  living.  The  testator's  widow  is  still  !!▼• 
ing.  After  the  death  of  the  testator  one  of  the  daughters  married  and  suhse- 
quently  died  leaving  an  infant  child,  the  appellant,  and  a  will  in  which  she 

Save  all  her  property  to  her  husoand  for  life,  and  after  his  death  to  her  cliil- 
ren.  The  husband  claimed  that  after  the  death  of  his  wife,  one-seventh  of 
the  surplus  income  was  payable  to  him  under  her  will  It  was  claimed  oo 
behalf  of  her  child,  the  appellant,  that  the  one-seventh  was  payable  to  him, 
while  the  trustees  claimed  that  this  share  went  to  the  testator's  widow  and 
surviving  children.  Beldy  that  the  corpus  of  the  residuary  estate  did  not  Teat 
in  the  children  until  the  death  of  the  widow ;  that  the  testator's  widow  and 
children  took  the  surplus  income  distxibutively  as  tenants  in  common,  and 
that  upon  the  death  of  the  daughter  the  one-seventh  of  the  income  which 
was  payable  to  her  during  her  life  was  undisposed  of  by  the  terms  of  the  will 
and,  therefore,  it  devolved  upon  the  appellant  under  the  statute.  Bda^ 
V,  Shipman,  N.  Y.,  426. 
10.  Masses  for  the  dead  —  payment  -  -  trustee  —  collateral  inheritance 
tax.]  A  bequest  to  purchase  masses  for  the  dead  is  valid  in  Pennsylvania, 
and  must  be  interpreted  and  may  be  enforced  in  such  a  manner  as  may  best 
accord  with  the  will  of  the  testator.  C,  a  testator,  bequeathed  as  follows: 
'*!  also  give  and  bequeath  the  sum  of  $1,000,  which  my  executor  shall  pay 
to  the  pastor  at  Newry,  Blair  county,  for  masses  for  the  repose  of  my  aoul 
and  for  the  repose  of  the  souls  of  my  relatives,  and  the  repoeie  of  the  souls  of 
the  faithful  of  my  pariBh."  Held,  the  entire  $1,000  became  at  one  time  psj^ 
ble  by  the  executor  of  C.  to  the  incumbent  pastor  at  Newry.    ffM,  also,  the 
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bequest  was  subject  to  collateral  inheritance  tax.  Appeal  of  Bradley^  Penn., 
784. 

11.  f  ower  Xp  appoint  —  sale  —  oonveyanoe  —  party  —  husband  and 
wife  — roe-simple  title.]  A  testator  by  his  will  disposed  as  follows; 
**  Itbm.  I  give  and  bequeath  to  my  daughter  Mary,  intermarried  with  Joseph 
S.  P.  Harris  [describing  the  premises]  and  I  do  hereby  authorize  and  empower 
my  said  daughter  Mary  to  sell  and  dispose  of  the  same  as  she  may  think 
proper,  but  m  case  of  her  death  and  the  property  as  aforesaid  remaining 
unsold,  then  it  is  to  be  equally  divided  amongst  her  children,  share  and  share 
alike,  as  they  arrive  at  the  age  of  twenty-one."  Hdd,  the  intention  of  the 
testator  was  to  ^ve  Mrs.  Harris  a  life  estate  in  the  premises  with  remainder 
in  fee  to  her  children,  subject,  however,  to  divesture  by  the  execution  of  the 
power  of  sale  given  in  express  terms  to  the  life  tenant.  Mrs.  Harris  conveyed 
the  premises  to  one  Stevens,  her  husband  not  joining  in  the  deed.  Eeld^ 
Stevens  took  a  title  in  fee.    Diffenbaugh  v.  Harris^  Penn.,  787. 

12.  Fowerofsale—speoiflo  performance— dower— delay  by  vendor — 
rights  of  parties.]  Where  the  executors  of  a  will,  empowered  by  its  terms 
to  sell  the  testator^s  real  estate,  enter  into  an  executory  contract  for  a  sale 
thereof,  performance  of  such  contract  may  be  enforced  in  equity  at  the  suit 
of  the  purchaser.  In  such  case  the  contract  is  in  effect  an  execution  of  the 
power  and  confers  upon  the  purchaser  an  equitable  title  which  the  court  will 
compel  the  executors  to  perfect,  provided  Uie  contract  is  fair,  for  a  fair  con- 
sideration, and  there  is  no  default  or  laches  on  the  purchaser's  part.  In  such 
case  the  purchaser  where  he  agrees  to  pay  full  value,  is  entitled  to  a  clear 
title;  if  there  are  incumbrances  on  the  land  he  is  entitled  to  have  them 
removed  out  of  the  purchase-money.  The  purchaser  may  elect  to  take  the 
land  subject  to  a  dower  right  and  would  be  entitled  to  an  abatement  from 
the  contract  price  equal  to  the  gross  cash  value  of  the  dower  right.  If  the 
widow  is  not  a  party  to  the  contract  of  sale  she  cannot  be  compelled  to  accept 
in  lieu  of  dower  a  money  compensation  out  of  the  proceeds ;  m  such  case  the 
purchaser  must  either  elect  to  take  the  title  subject  to  the  dower  ri^ht  or 
abandon  the  purchase ;  but  if  the  widow  joins  in  the  contract  of  sale  without 
any  reservation  of  dower  right,  she  consents  to  make  a  good  title  and  to  look 
to  the  purchase-money  as  a  substitute.  A  right  of  dower  may  be  disposed  of 
before  admeasurement.  Where,  on  a  contract  for  the  sale  of  land,  the  pur- 
chaser is  ready  and  willing  to  perform,  and  delay  is  on  the  part  of  the  vendor, 
the  purchaser  is  entitled  to  the  rents  and  profits  from  the  time  when,  accord- 
ing to  the  terms  of  the  contract,  possession  should  have  been  delivered,  or 
if  the  vendor  has  remained  in  possession,  he  is  chargeable  with  the  value  of 
the  use  and  occupation  from  the  same  time.  The  purchaser  must  pay  interest 
on  the  purchase-money  if  it  has  remained  in  his  hands  unappropriated ;  if 
it  has  been  appropriated  and  notice  given  to  the  vendor,  but  the  purchaser 
has  received  no  interest,  he  is  not  liable  to  pay  interest  to  the  vendor. 
BosttDick  V.  Beaeh^  N.  Y.,  804. 

18.  Purchase  —  descent  —  orphans'  court  -  -  partition — jurisdiction.] 
A  testator  devised  as  follows:  ''Also,  I  direct  that  the  small  house  on  lot 
No.  81  on  the  comer  of  Allegheny  and  Mont^mery  streets,  in  the  town  of. 
Hollidaysburg,  now  being  built,  shall  be  finished  as  soon  as  possible,  and 
that  my  wife  Nancy  shall  have  and  enjoy  the  rents  and  profits  of  said  lot, 
and  all  the  buildings  thereon  erected,  during  her  natural  life,  and  after  her 
death  the  same  shall  ffo  to  her  heirs  absolutely;  but  if  during  the  continu- 
ance of  her  life  said  buudings  should  be  destroyed  by  fire,  in  that  event  she 
shall  have  full  power  to  sell  said  lot  and  appropriate  the  proceeds  to  her  own 

use The  share  of  my  real  and  personal  estate,  thus  given  to 

my  wife,  to  be  in  lieu  of  her  dower  at  common  law."  He  also  directed  that 
if  a  child  should  be  bom  to  them,  his  will  and  all  the  provisions  therein  con- 
tained should  be  null  and  void,  and  that  said  child  should  be  heir  to  all  his 
estate,  real  and  personal,  subject  to  the  widow's  right  of  dower.  No  child 
was  bom  to  them.  Hdd^  the  surviving  widow,  Nancy,  took  a  fee-simple. 
The  widow,  Nancy,  made  a  will  by  which  she  devised  the  Hollidaysburg 
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property  to  her  sisters  and  brothers,  six  in  number,  naming  them;  she  died, 
leaving  sisters  and  brothers  eight  in  number.  Beld,  the  six  devisees. took  by 
purchase,  and  the  orphans'  court  had  no  jurisdiction  to  decree  partidoD  of 
their  interests.     Vowirickel  v.  Patterson^  Penn.,  808. 

14.  Vestmg  of  deviBe—  aot  of  April  8,  1833  —  troBts.]  A  testator  deirised 
property  to  his  son  A.  to  hold  in  trust  for  his  son  B.  during  the  natural  life 
of  B.,  and  further  provided  as  follows:  **I  direct  the  interest  thereof  to  be 
annuaUy  paid  to  B.,  and,  after  his  death,  his  share  to  be  equally  divided 
among  his  children,  if  he  should  have  any,  or  to  their  issue;  the  issae  in  all 
cases  taking  the  share  which  their  ^parent  would  have  taken.  ^*  B.  afterwacd 
died  intestate,  unmarried  and  without  issue.  In  a  contest  for  the  food 
between  B.'s  administrator  and  the  representatives  of  the  testator,  hdd.  that 
the  testator  did  not  intend  to  vest  in  B.  the  corpus  of  the  estate,  but  only  the 
right  to  receive  the  interest  annually  during  his  life.  McDecMi  Appeal,  Penit, 
236. 

15.  Vested  remainder  in  fee.]  An  estate  in  fee  created  by  will  cannot  be 
cut  down  or  limited  by  a  subsequent  clause  unless  it  is  as  clear  and  dedsiTe 
as  the  language  of  the  clause  which  devises  the  estate.  Testator  by  his  will 
made  in  1827,  devised  and  bequeathed  to  his  daughter  M.  a  life  estate  io 
certain  lots  of  land.  Then  followed  this  clause :  <'  And  from  and  immediately 
after  the  decease  of  my  said  daughter  M .,  I  give,  devise  and  bequeath  the 
last  aforesaid  two  lots  of  ground,  houses,  buildings  and  premises,  .  .  . 
so  as  aforesaid  given  unto  my  said  daughter  M.,  during  ber  natural  life,  unto 
the  lawful  child  or  children  of  my  said  daughter,  his,  her  or  their  hdn  for- 
ever; if  more  than  one,  share  and  share  alike,  as  tenants  in  conmion.  And 
in  case  any  or  either  of  the  children  of  my  said  daughter  M.,  at  the  time  of 
her  death,  be  dead,  leaving  a  lawful  child  or  children  him  or  her  surriTio^ 
such  child  or  children  shall  take  the  share  or  portion  which  his,  her  or  tfe: 
parents  would  have  been  entitled  to,  if  living,  to  have  and  to  hold  to  \k 
her  or  them,  and  their  heirs  forever."  The  aaughter,  at  the  time  of  tea 
tor'8  death,  was  the  mother  of  six  children;  she  had  five  thereafter;  in  1^ 
she  died  leaving  her  surviving  ei^ht  children ;  three  who  were  living  at  ^ 
time  of  testator's  death  havinj^  died  without  issue  before  their  mother.  M. 
that  the  three  children  who  died  during  the  mother*s  life,  took  (as  tenants b 
common,  subject  to  open  and  let  in  children  bom  after  testator^s  death),  a 
vested  remainder  in  fee,  which  was  imaffected  by  their  death  without  issoe 
before  their  mother.     Byme$  v.  StilwtU,  N.  Y.,  808. 
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